’.
240 Greenwich Street

BNY MELLON 18th Floor

New York, NY 10286

December 8, 2020

Via Electronic Mail (shareholderproposals@sec.gov)

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:  The Bank of New York Mellon Corporation
Request to Omit Stockholder Proposal of Kenneth Steiner

Ladies and Gentlemen:

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended
(the “Exchange Act”), The Bank of New York Mellon Corporation, a Delaware
corporation (the “Company”), hereby gives notice of its intention to omit from the proxy
statement and form of proxy for the Company’s 2021 Annual Meeting of Stockholders
(together, the “2021 Proxy Materials™) a stockholder proposal (including its supporting
statement, the “Proposal”) received from John Chevedden on behalf of Kenneth Steiner
(the “Proponent™). The full text of the Proposal and all other relevant correspondence
with the Proponent are attached as Exhibit A.

The Company believes it may properly omit the Proposal from the 2021 Proxy
Materials for the reasons discussed below. The Company respectfully requests
confirmation that the staff of the Division of Corporation Finance (the “Staff”) of the
Securities and Exchange Commission (the “Commission”) will not recommend
enforcement action to the Commission if the Company excludes the Proposal from the
2021 Proxy Materials.

This letter, including the exhibits hereto, is being submitted electronically to the
Staff at shareholderproposals@sec.gov. Pursuant to Rule 14a-8(j), we have filed this
letter with the Commission no later than eighty (80) calendar days before the Company
mntends to file its definitive 2021 Proxy Materials with the Commission. A copy of this
letter is being sent simultaneously to the Proponent as notification of the Company's
intention to omit the Proposal from the 2021 Proxy Materials.
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I.  The Proponent’s Proposal
The Proposal reads as follows:
“Proposal 4 — Improve Shareholder Written Consent

Shareholders request that our board of directors take the steps necessary to enable 10% of shares
to request a record date to initiate written consent.

Currently it takes the formal backing 25% of all shares that normally cast ballots at the annual
meeting to do so little ask for a record date for written consent.

Plus any action taken by written consent would still need 65% supermajority approval from the
shares that normally cast ballots at the annual meeting. This 65% vote requirement gives
overwhelming supermajority protection to management that will remain unchanged.

Enabling 10% of shares to apply for a record date for written consent makes sense because scores
of companies do not even require 1% of stock ownership to do so little as request a record date.

Taking action by written consent is a means shareholders can use to raise important matters
outside the normal annual meeting cycle like the election of a new director.

Now more than ever shareholders need to have the option to take action outside of a shareholder
meeting since online shareholder meetings are a shareholder engagement wasteland.

With the near universal use of online annual shareholder meetings which can be only 10-minutes
long, shareholders no longer have the right for engagement with other shareholders, management
and directors at a shareholder meeting. Special shareholder meetings can now be online meetings
which has an inferior format to even a Zoom meeting.

Shareholders are also severely restricted in making their views known at online shareholder
meetings because all challenging questions and comments can be screened out by management.

For example, to bar constructive criticism Goodyear management hit the mute button right in the
middle of a formal shareholder proposal presentation at its 2020 shareholder meeting.

Plus AT&T management would not even allow the proponents of shareholder proposals to read
their proposals by telephone at the 2020 AT&T online annual meeting during the pandemic.
Please see:

AT&T investors denied a dial-in as annual meeting goes online
https://whbl.com/2020/04/17/att-investors-denied-a-dial-in-as-annual-meeting-goes-
online/1007928/

Imagine the control a management like AT&T could have over an online special shareholder
meeting.

Online meetings also give management a blank check to make false statements because
shareholders who are not physically present cannot challenge false statements.
-
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Now more than ever shareholders need to have the option to take action outside of a shareholder
meeting since online shareholder meetings are a shareholder engagement wasteland.

Proposal 4 — Improve Shareholder Written Consent”

II. Background

In 2017, the Company received and included in its 2018 proxy statement a
proposal from the Proponent to reduce the standard for stockholder action by written
consent from unanimous stockholder approval to the minimum number of votes that
would be necessary to authorize the action at a meeting where all stockholders entitled to
vote thereon are present and voting (the “2018 Proposal”). The 2018 Proposal received
the support of approximately 46% of the Company’s stockholders, ultimately falling
short of the requisite stockholder approval. However, the board of directors of the
Company (the “Board”) noted the stockholder interest in the 2018 Proposal, and during
2018, the Company engaged in stockholder outreach on the topic of stockholder action by
written consent.

After a thorough examination, including a review of the vote results on the 2018
Proposal and the feedback received from stockholders, the Corporate Governance,
Nominating and Social Responsibility Committee of the Board considered, and later
recommended to the Board for approval, an amendment to the Company’s Restated
Certificate of Incorporation (the “Charter”) to reduce the threshold required for
stockholder action by written consent. On December 11, 2018, the Board approved an
amendment to the Charter (the “Amendment”) to permit action by written consent of
stockholders representing the minimum number of votes that would be necessary to take
the action at a meeting at which all shares entitled to vote thereon were present and
voted—which is identical to the standard requested by the 2018 Proposal—and further
approved submission of the Amendment to be voted on by stockholders at the 2019
Annual Meeting of Stockholders. The Amendment included standard procedural
safeguards for stockholders to follow when exercising the right to take action by written
consent, including requiring that stockholders holding at least 20% of the outstanding
shares of common stock request that the Board set a record date.

On October 18, 2018, the Company received another proposal from the Proponent
(the “2019 Proposal”), again seeking to reduce the standard for stockholder action by
written consent. On December 12, 2018, the Company sought no action relief from the
Staff to exclude the 2019 Proposal from its 2019 proxy statement (the “2019 Proxy
Statement”) on the basis that the Company had substantially implemented the 2019
Proposal by approving the Amendment and its inclusion in the 2019 Proxy Statement for
stockholder approval (the “2019 No Action Letter””). On February 15, 2019, the Staff
issued a response to the 2019 No Action Letter agreeing with the Company’s view that
the Company could exclude the 2019 Proposal under Rule 14a-8(i)(10) of the Exchange

3-
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Act. The 2019 No Action Letter and the Staff’s response thereto are attached as Exhibit
B.

The Amendment, which includes the procedural safeguards that stockholders
must follow when exercising the written consent right, became effective after
approximately 98% of the Company’s stockholders approved it at the 2019 Annual
Meeting of Stockholders. The Charter, as amended by the Amendment, continues in
effect today.

On October 29, 2020, the Company received the Proposal from the Proponent
seeking to reduce the stockholder ownership threshold to request a record date for a
written consent action. By this letter, the Company hereby respectfully requests that the
Staff concur in its view that the Proposal may be excluded from the 2021 Proxy Materials
pursuant to Rule 14a-8(i)(10) because the Company has substantially implemented the
Proposal pursuant to the Amendment. As evidenced by the supporting statement, the
Proposal’s essential objective is to ensure an effective and accessible stockholder written
consent right. This essential objective has already been implemented by virtue of the
Amendment, which was overwhelmingly approved by the Company’s stockholders at the
2019 Annual Meeting and includes only those procedural safeguards necessary to protect
stockholders and avoid administrative burden to the Company.

In addition, the Company requests that the Staff concur in its view that the
Proposal may be excluded under Rule 14a-8(i)(3) because the Proposal is materially false
and misleading in violation of Rule 14a-9 due to its inclusion of demonstrably false
statements regarding the applicable share ownership threshold for requesting a record
date for, and for approving a stockholder action by, written consent. Notably, the
Proponent impugns the Company’s existing governance practices by referencing
thresholds in the Proposal that are higher than those actually in effect, which is
particularly misleading given that the Proposal’s fundamental purpose is to change the
share ownership threshold to request a record date.

In the event that the Staff does not concur that the Proposal may be excluded from
the 2021 Proxy Materials on these grounds, the Company requests that the Staff concur
that the Image (as defined below) may be excluded from the 2021 Proxy Materials
because the proffered emoji, which are imitations of the “Like” icon from the social
media platform Facebook, used as part of the Image are completely irrelevant to the
subject matter of the Proposal’s request for a change to the Company’s written consent
right, obfuscating and confusing the aims of the Proposal such that a reasonable
stockholder could be uncertain as to the matter on which he or she is being asked to vote.
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III.  The Proposal May Be Excluded Under Rule 14a-8(i)(10) Because the Company
Has Substantially Implemented the Proposal Through the Amendment

A. Rule 14a-8(i)(10) Background

Rule 14a-8(1)(10) permits a company to exclude a stockholder proposal from its
proxy materials if the company has substantially implemented the proposal. The
Commission adopted the “substantially implemented” standard in 1983 after determining
that the “previous formalistic application of this provision defeated its purpose,” which is
to “avoid the possibility of shareholders having to consider matters which already have
been favorably acted upon by management.” See 48 Fed. Reg. 38221 (Aug. 23, 1983).
Thus, when a company can demonstrate that it already has taken action to address the
underlying concerns and essential objectives of a stockholder proposal, the Staff has
consistently concurred that the proposal has been “substantially implemented” and may
be excluded as moot. See, e.g., Occidental Petroleum Corp. (Jan. 30, 2018); Apple Inc.
(Dec. 12, 2017); Exelon Corp. (Feb. 26, 2010).

Under the “substantially implemented” standard, a company need not implement
a proposal in exactly the same manner set forth in the proponent’s proposal. See, e.g.,
General Motors Corp. (Mar. 4, 1996). Even if a company’s actions do not go as far as
those requested in the proposal, the Staff has concurred that companies have substantially
implemented stockholder proposals where the companies’ actions address aspects of
implementation on which a proposal is silent or which may differ from the manner in
which the stockholder proponent would implement the proposal. See, e.g., Walgreen Co.
(Sept. 26, 2013) (permitting exclusion of a proposal requesting elimination of
supermajority voting requirements in the company’s governing documents where the
company had eliminated all but one of the supermajority voting requirements); Hewlett-
Packard Co. (Dec. 11, 2007) (concurring that the company had substantially
implemented a proposal requesting that the board permit stockholders to call special
meetings via a bylaw amendment permitting stockholders to call a special meeting except
where the board determined that the business to be addressed had been addressed recently
or would soon be addressed at an annual meeting); Johnson & Johnson (Feb. 17, 20006)
(permitting exclusion of a proposal requesting that the company confirm the legitimacy
of all current and future U.S. employees where the company had verified the legitimacy
of over 91% of its domestic workforce); Masco Corp. (Mar. 29, 1999) (permitting
exclusion of a proposal seeking adoption of a standard for independence of the
company’s outside directors where the company had adopted a standard that, unlike the
one specified in the proposal, added the qualification that only material relationships
would affect a director’s independence).

Accordingly, “substantial implementation” under Rule 14a-8(1)(10) in its current
form requires that a company’s actions satisfactorily address the “essential objective” of
the proposal, even if by means other than those suggested by the stockholder proponent.
See, e.g., Amazon.com, Inc. (Mar. 3, 2016) (granting no-action relief where the

-5-
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company’s bylaws already included a proxy access right that limited shareholder group
aggregation to 20 shareholders, notwithstanding that the proposal requested that eligible
proxy access nominating groups include an unrestricted number of shareholders, among
other distinctions).

B. The Amendment to the Company’s Charter Substantially Implements the Proposal

The Proposal may be properly excluded from the 2021 Proxy Materials pursuant
to Rule 14a-8(i)(10) because the Charter, as amended by the Amendment, has
substantially implemented the Proposal. The Proposal’s essential objective is that
stockholders have an accessible and effective right to act by written consent. This
objective is evidenced in the arguments proffered in the Proposal’s supporting statement
and set forth below:

e “[t]aking action by written consent is a means shareholders can use to
raise important matters outside the normal annual meeting cycle like the
election of a new director”;

e “[nJow more than ever shareholders need to have the option to take action
outside of a shareholder meeting since online shareholder meetings are a
shareholder engagement wasteland” (a statement repeated twice in the
Proposal’s supporting statement);

e with the proliferation of online stockholder meetings in 2020,
“shareholders no longer have the right for engagement with other
shareholders, management and directors at a shareholder meeting”; and

e “[s]hareholders are also severely restricted in making their views known at
online shareholder meetings because all challenging questions and
comments can be screened out by management.”

As previously discussed, the genesis of the Amendment was the Proponent’s 2018
Proposal, which received notable stockholder support and as a result, prompted the Board
to engage with stockholders on the topic of written consent best practices. The
Amendment implemented the standard for action by written consent requested in the
Proponent’s 2018 Proposal and included procedural safeguards that the Board believes
protect against stockholder disenfranchisement. Among those procedural safeguards is a
requirement that holders of at least 20% of outstanding shares request that the Board set a
record date for stockholder action by written consent. This 20% share ownership
threshold to request a record date for such action does not detract from this avenue for
stockholder action, especially since the same ownership threshold is required for the
Company’s stockholders to call a special meeting (which ensures that a limited group of
stockholders are prevented from using written consent to push forward an action that
lacks sufficient stockholder support to merit calling a special meeting). Accordingly, the
Company has addressed the Proposal’s principal concern that stockholders who wish to

-6-
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take action outside of the Company’s annual stockholder meeting have the option to do
so by written consent. As the Company noted in the 2019 Proxy Statement, the existing
ownership threshold “strikes a suitable balance between enhancing the ability of
stockholders to initiate stockholder action and limiting the risk of subjecting stockholders
to numerous written consent solicitations (or special meeting requests) that may only be
relevant to particular constituencies.”

Rule 14a-8(i1)(10) does not require that a company have implemented a proposal’s
objectives in exactly the same manner as a stockholder proposal to demonstrate
substantial implementation. Indeed, the Staff has consistently agreed that stockholder
proposals have been substantially implemented when companies’ actions address aspects
of implementation on which a proposal is silent or purports to treat differently (e.g.,
imposing procedural requirements or restrictions when adopting written consent or
special meeting rights). See, e.g., Cowen Inc. (Apr. 14, 2020) (concurring with exclusion
where proxy access provision adopted by the company included a limitation that up to 20
shareholders could aggregate to form a nominating group although the proposal would
provide for no such limit); Capital One Financial Corp. (Feb. 12, 2016) (concurring with
exclusion of a proxy access proposal that an unrestricted number of stockholders be
permitted to aggregate their holdings to meet an ownership requirement for an eligible
nominating group but the company limited aggregation to 20 stockholders, where the
company noted that this “ensur[es] that stockholders are able to use the proxy access right
effectively, while addressing administrative concerns that could arise if an unwieldy
number of stockholders sought to” nominate directors through proxy access); Omnicom
Group Inc. (Mar. 29, 2011) (concurring with the exclusion of a proposal requesting that
stockholders be permitted to act by written consent as substantially implemented where
the right of stockholders to act by written consent included certain procedures to be
followed); General Dynamics Corp. (Feb. 6, 2009) (concurring that the company had
substantially implemented a proposal for an unrestricted stockholder right to a special
meeting with a 10% ownership interest where the company’s adopted bylaw included an
ownership threshold of 10% if called by one shareholder and 25% if called by a group of
shareholders and several additional procedural and informational requirements); Hewlett-
Packard Co. (Dec. 11, 2007) (concurring that the company had substantially
implemented a proposal requesting a rule requiring stockholder approval of any poison
pill adoption where the bylaw actually adopted permitted the board to approve the poison
pill in certain circumstances without stockholder approval).

Notably, in 2008, the Staff concurred with exclusion of a proposal submitted by
William Steiner and John Chevedden to Borders Group, Inc. that there be “no restriction
on the shareholder right to call a special meeting” on the basis of substantial
implementation where the company’s bylaws provided the ability to call a special
meeting for requests submitted by holders of 25% of the outstanding shares, subject to
satisfaction of certain procedural requirements. Borders Group, Inc. (Mar. 11, 2008).
Borders Group had implemented such special meeting bylaw provisions in response to a
prior stockholder proposal submitted by the same proponent that was approved by

-

4825-3227-3361 v.5



Securities and Exchange Commission
December 8, 2020
Page 8

stockholders during the company’s 2007 annual stockholder meeting. In Borders Group,
Inc., the proponents had originally requested that the company amend its bylaws to give
10% to 25% of stockholders the power to call a special stockholder meeting and the
company determined to establish the requisite threshold at 25%. Notwithstanding the
25% threshold to call a special meeting, the Staff determined that the 2008 proposal
(which requested that there be “no restriction on the shareholder right to call a special
meeting” (emphasis added)) had been substantially implemented where the bylaw
adopted by the Board responded directly to the 2007 proposal and had implemented the
essential objective of the 2008 proposal, which was to provide an opportunity for
stockholders of Borders Group to call a special meeting. Borders Group implemented the
2007 proposal on its terms, and the Staff concurred that it had substantially implemented
the 2008 proposal notwithstanding that the 2008 proposal would require a change to the
applicable threshold that the company had established within the bounds of the discretion
afforded to it under the 2007 proposal’s terms. Similarly here, the Amendment directly
implemented the 2018 Proposal, which requested that the minimum number of
stockholders that would be necessary to authorize an action at a meeting where all
stockholders entitled to vote thereon are present and voting be permitted to act by written
consent and did not explicitly mandate the threshold for stockholders to request a record
date.

In this case, the Company has already acted to provide stockholders with the
ability to take action pursuant to a written consent on the terms originally requested by
the Proponent and only exercised discretion where permissible under the 2018 Proposal’s
terms to add procedural requirements that protect stockholder interests. As discussed, the
Board believes that the procedural requirement that stockholders representing at least
20% of the Company’s outstanding shares be present to request a record date does not
detract from the essential purpose of stockholders being able to take independent action
outside of the annual meeting process. Consequently, as in Borders Group, Inc., the
Company’s actions have addressed the essential objective of, and therefore substantially
implemented, the Proposal. Based on the foregoing, the Company believes that the
Proposal may be excluded from the 2021 Proxy Materials under Rule 14a-8(i)(10) of the
Exchange Act because the Board has already implemented a meaningful written consent
right to stockholders who satisfy specified conditions in its Charter pursuant to the
Amendment, including the 20% ownership threshold to call a record date, which received
the overwhelming support of the Company’s stockholders.

IV.  The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because It Is Materially
False and Misleading

Rule 14a-8(1)(3) permits a company to exclude from its proxy materials proposals
and supporting statements that are “contrary to any of the Commission’s proxy rules,
including Rule 14a-9, which prohibits materially false or misleading statements in proxy
soliciting materials.” Rule 14a-9 provides that no solicitation may be made by means of
any proxy materials “containing any statement which, at the time and in light of the

-8-
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circumstances under which it is made, is false or misleading with respect to any material
fact, or which omits to state any material fact necessary in order to make the statements
therein not false or misleading or necessary to correct any statement in any earlier
communication with respect to the solicitation of a proxy for the same meeting or subject
matter which has become false or misleading.” As the Staff explained in Staff Legal
Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B”), Rule 14a-8(1)(3) permits exclusion of a
shareholder proposal if “the company demonstrates objectively that a factual statement is
materially false or misleading.” See, e.g., Ferro Corp. (Mar. 17, 2015) (concurring with
exclusion of a proposal requesting that the company reincorporate in Delaware based on
misstatements of Ohio law that improperly suggested that the stockholders would have
increased rights if Delaware law governed the company instead of Ohio law); General
Electric Co. (Jan. 6, 2009) (concurring with exclusion of a proposal under which any
director who received greater than 25% in “withheld” votes would not be permitted to
serve on any key board committee for two years because the company did not typically
allow stockholders to withhold votes in director elections).

A. The Proposal Includes Demonstrably False Statements Regarding the Company’s
Written Consent Right, Undermining the Fundamental Premise of the Proposal

The Proposal is materially false and misleading because it incorrectly states that
“[c]urrently it takes the formal backing of 25% of all shares that normally cast ballots at
the annual meeting” to submit a request for a record date for a stockholder written
consent action to the Company. In fact, Article TENTH of the Charter (which is publicly
available), as amended by the Amendment, provides that:

[a]ny holder of Common Stock of the Corporation seeking to have such
stockholders authorize or take corporate action by written consent without
a meeting shall, by written notice addressed to the Secretary of the
Corporation, delivered to the Corporation and signed by holders of record
at the time such notice is delivered holding shares representing an aggregate
“net long position” (as defined below) of at least twenty percent (20%) of
the outstanding shares of Common Stock of the Corporation, request that a
record date be fixed for such purpose. (emphasis added)

The Proponent’s statement that stockholders representing 25% of outstanding
shares are required in order to request a record date, which appears as the first line of
substantive text following the resolved clause of the Proposal, is therefore demonstrably
false. This inaccuracy is particularly egregious given that the Proposal asks stockholders
to lower the ownership threshold for requesting a record date to 10%, but misstates the
threshold stockholders would be lowering the threshold from. In other words, if the
Proposal is included with the Proxy Materials, a stockholder will be evaluating the
Proposal on the basis of a 15% delta with respect to the ownership threshold for a record
date proposed by the Proponent vis-a-vis the Company’s actual practices, where such
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thresholds actually only differ by 10%. The Company believes that this is a materially
misleading difference, as explained below.

In addition, the second sentence of the supporting statement provides that any
action taken by written consent would “still need 65% supermajority approval from the
shares that normally cast ballots at the annual meeting.” This is an inaccurate statement
of the Company’s approval standard for stockholder action by written consent. Article
TENTH of the Charter, as amended by the Amendment, provides that stockholder action
by written consent shall be effective if approved by “at least the minimum number of
votes that would be necessary to take the corporate action at a meeting at which all shares
entitled to vote thereon were present and voted,” which under Delaware law and the
Company’s governing documents, is a simple majority vote. There are no current
supermajority voting requirements in the Charter, the Company’s by-laws or otherwise,
and thus, the Proponent is referring to a supermajority voting standard that does not exist.
Again, this means that, if the Proposal is included with the 2021 Proxy Materials, a
stockholder will be evaluating the Proposal on the basis of a statement regarding the
Company’s governance practice which is categorically false.

If included in the 2021 Proxy Materials, the Proposal would mislead investors to
think that the current stockholder right to act by written consent in the Charter requires a
higher share ownership percentage than is actually required to both request a record date
and take subsequent action by written consent. These statements are false descriptions of
two provisions of the Charter and, taken together, such statements pervert the Company’s
existing practices in a manner that is material to a stockholder’s consideration of the
Proposal. The standard of materiality for purposes of false and misleading statements
under Rule 14a-8(1)(3) in a supporting statement was examined by a U.S. District Court
in Express Scripts Holding Co. v. Chevedden, 2014 WL 631538, at *4 (E.D. Mo. Feb. 18,
2014). In Express Scripts, the court was faced with a proposal, also submitted by John
Chevedden, that sought the adoption of a policy requiring the chairman to be independent
of company management, but included statements that the Company alleged were false
and misleading about the company’s corporate governance policies, among others. The
court held that “when viewed in the context of soliciting votes in favor of a proposed
corporate governance measure, statements in the proxy materials regarding the
company’s existing corporate governance practices are important to the stockholder’s
decision whether to vote in favor of the proposed measure.” See id. at *4. Accordingly,
the Proponent’s statements that the current threshold for requesting a record date is 25%
share ownership and that supermajority approval is required in order to approve a
stockholder action by written consent are material, and demonstrably false based on a
review of the Company’s publicly available Charter. Including such statements in the
2021 Proxy Materials would be misleading by creating the false impression that
stockholder action by written consent is less accessible to the Company’s stockholders
than it actually is, both at the time that stockholders request a record date and at the time
stockholders seek to exercise the written consent right. This distorted picture impugns
the essential objective of the Proposal, which asks stockholders to vote on what the share
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ownership threshold for requesting a record date for written consent should be. By
incorrectly claiming that the Company has provided a less accessible framework for
stockholders to act by written consent, the Proposal is materially false and misleading in
violation of Rule 14a-9, and is excludable from the 2021 Proxy Materials pursuant to
Rule 14a-8(1)(3).

B. The Proponent’s Supporting Statement Is Largely Irrelevant to a Consideration of
the Proposal

In accordance with SLB 14B, the Staff has also permitted exclusion of supporting
statements from a stockholder proposal under Rule 14a-8(i)(3) when such statements are
irrelevant to consideration of the proposal such that there is a strong likelihood that a
reasonable stockholder would be uncertain as to the matter on which he or she is being
asked to vote. See, e.g., Kroger Co. (Mar. 27, 2017) (concurring with exclusion of
sentences in the supporting statement discussing the reputational risk of selling produce
treated with neonicotinoids (insecticides highly toxic to bees) where the proposal sought
an independent board chair); see also Rule 14a-8(1)(3) (providing that a basis for
excluding a stockholder proposal is “[i]f the proposal or supporting statement” is
contrary to SEC proxy rules (emphasis added)). Here, the majority of the Proponent’s
supporting statement focuses on the necessity of having a stockholder written consent
right at all and the Proponent’s disapproval of virtual stockholder meetings. Specifically,
the supporting statement includes 14 sentences, 10 of which are directed at the benefits of
a written consent right generally or the disadvantages of a virtual stockholder meeting.
For example, the Proponent states twice in the supporting statement that “[nJow more
than ever shareholders need to have the option to take action outside of a shareholder
meeting since online shareholder meetings are a shareholder engagement wasteland.”
The supporting statement in the Proposal also provides that:

e “[s]hareholders are also severely restricted in making their views known at
online shareholder meetings because all challenging questions and
comments can be screened out by management”; and

e “[o]nline meetings also give management a blank check to make false
statements because shareholders who are not physically present cannot
challenge false statements.”

The supporting statement therefore obfuscates and confuses what the Proposal is
aimed at accomplishing. The Company already provides stockholder written consent
rights in its Charter, but a reasonable stockholder reading the supporting statement could
be led to believe that they are voting on their ability to have a written consent right at all.
The Company does not want to spread misinformation or confusion among its
stockholders regarding their right to participate in an action by written consent,
particularly where the confusion is arising when stockholders are supposed to be
evaluating a proposed change to their right to act by written consent. In addition, a
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reasonable stockholder reading the supporting statement might be led to believe that the
Proposal is about the Company hosting virtual stockholder meetings, which is not the
case, but could be compelling given the ongoing COVID-19 pandemic. Particularly in
light of the incorrect statements in the Proposal, as described above, these vague
references to matters that are tangential to the procedural aspects of stockholders’ written
consent rights detract from the essential objective of the Proposal in a manner that is
materially misleading to a stockholders’ consideration of the narrow matter to be voted
on.

Accordingly, the Proposal is excludable from the 2021 Proxy Materials pursuant
to Rule 14a-8(1)(3) because the supporting statement is comprised of false or materially
misleading statements, including statements that are irrelevant to the consideration of the
Proposal such that there is a strong likelihood that a reasonable stockholder would be
uncertain as to the matter on which he or she is being asked to vote. However, in the
event that the Staff does not agree with this conclusion, the Company respectfully
requests the Staff direct the Proponent to revise the Proposal to eliminate the false and
misleading statements identified above in the first and second paragraphs of the
supporting statement.

The Image Included with the Proposal May Be Excluded Under Rule 14a-8(i)(3)
as False and Misleading

As discussed above, Rule 14a-8(i)(3) permits the exclusion of a stockholder
proposal if the proposal or the supporting statement is contrary to any of the
Commission’s proxy rules or regulations, including Rule 14a-5(a), which requires
information in a proxy statement to be clearly presented, and Rule 14a-9, which prohibits
materially false and misleading statements in proxy soliciting materials. This applies to
the text of the proposal and supporting statement as well as any images or accompanying
material that the proponent wishes included in the registrant’s proxy materials.

The Staff has issued specific guidance regarding the use of images in stockholder
proposals in Staff Legal Bulletin No. 141 (Nov. 1, 2017) (“SLB 14I”). Noting the
potential for abuse in the use of images in stockholder proposals, SLB 141 provides that
exclusion of such images is appropriate where the images are “irrelevant to a
consideration of the subject matter of the proposal, such that there is a strong likelithood
that a reasonable shareholder would be uncertain as to the matter on which he or she is
being asked to vote.” SLB 141 also provides for the exclusion of images submitted with
stockholder proposals that make the proposal materially false or misleading.
Accordingly, the Staff has concurred with the exclusion of images and graphics from
stockholder proposals where the images in question were irrelevant to the subject matter
of the proposal. See, e.g., Walmart Inc. (Apr. 4, 2019) (concurring with exclusion of an
image of the proponent’s former supervisor at GE that was “harvested from Facebook”
from a stockholder proposal relating to cumulative voting in director elections).

-12-
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Securities and Exchange Commission
December 8, 2020
Page 13

Here, the Proponent included an image with his Proposal, attached hereto as
Exhibit C, that appears to consist of a check mark located in the center of a circle,
followed to the right by the capitalized word “FOR,” and finally concluding with two
emoji of a “thumbs up” sign with a strong resemblance to the “like” icon used on the
social media platform Facebook (collectively, the “Image”). There is no relationship
between the Image and the ability of the Company’s stockholders to call for a record date
to act by written consent, the subject matter of the Proposal. Therefore, the Image should
be excluded from the 2021 Proxy Materials as “irrelevant to a consideration of the subject
matter of the proposal.” See, e.g., General Electric Co. (Mar. 6, 2019) (concurring with
exclusion of charts purporting to showcase aspects of the company’s financial
performance which had no relationship to the proposal’s request for the adoption of
cumulative voting); General Electric Co. (Mar. 1, 2018) (concurring with exclusion of a
chart, some text and nonsensical questions, and emoji which had no relationship to the
proposal’s request for the adoption of cumulative voting); General Electric Co. (Feb. 3,
2017, recon. granted Feb. 23, 2017) (concurring with exclusion of images consisting of
detailed charts, graphs, equations and emoji that had no relationship to the proposal’s
request for the adoption of cumulative voting).

In addition, the fact that the Image includes two emoji that strongly resemble the
Facebook “like” icon and would be placed in the 2021 Proxy Materials immediately
following a series of 10 consecutive statements in the supporting statement discussing
written consent rights more broadly or the use of virtual stockholder meetings, neither of
which are relevant to a consideration of the Proposal to reduce the threshold for the
Company’s stockholders to request a record date, increases the likelihood that a
reasonable stockholder would be uncertain as to the matter on which he or she is being
asked to vote. For example, the two sentences in the supporting statement immediately
preceding the intended placement of the Image state that “[o]nline meetings also give
management a blank check to make false statements because shareholders who are not
physically present cannot challenge false statements” and “[nJow more than ever
shareholders need to have the option to take action outside of a shareholder meeting since
online shareholder meetings are a shareholder engagement wasteland.” Therefore, in
addition to the confusing and irrelevant nature of the contents of the Image, which
leverage the “like” icon popularized by Facebook, the placement of the Image,
immediately beneath these statements, would create confusion about what exactly the
stockholder should be voting for, and a reasonable stockholder could be led to believe
that they are voting on their ability to have a written consent right at all, or that the
Proposal is about the Company hosting virtual stockholder meetings, neither of which is
the case, but could be compelling given the ongoing COVID-19 pandemic. Thus, for the
reasons discussed above, in the event that the Staff does not concur that the Proposal, in
its entirety, is excludable from the 2021 Proxy Materials, the Company respectfully
requests that the Staff concur with our view that the Image is properly excludable from
the 2021 Proxy Materials under Rule 14a-8(1)(3).

13-
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If you have any questions with respect to the foregoing, please contact me at
(212) 635-1828. You may address any response to me at the address on the letterhead of
this letter, by facsimile at (212) 635-7254 or by e-mail at
james.killerlane@bnymellon.com or to my colleague Blair Petrillo at (412) 234-9383 or
by email at blair.petrillo@bnymellon.com.

Very truly yours,

A

James J. Killerlane 111
Corporate Secretary, Managing Director and Deputy General Counsel

cc: Kenneth Steiner (via Federal Express)
John Chevedden (via email)
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Kenneth Steiner
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Mr. James J. Killerlane

Corporate Secretary

The Bank of New York Mellon Corporation (BK)
240 Greenwich Street

New York, NY 10286

PH: 212-495-1784

PH: 212 495-1784

FX: 212 809-9528

Dear Mr. Killerlane,

I purchased stock in our company because I believed our company had potential for improved
performance. My attached Rule 14a-8 proposal is submitted in support of the long-term
performance of our company. This Rule 14a-8 proposal is submitted as a low-cost method to
improve company performance.

My proposal is for the next annual shareholder meeting. I will meet Rule 14a-8 requirements
including the continuous ownership of the required stock value until after the date of the
respective shareholder meeting. My submitted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication. This is my proxy for John Chevedden
and/or his designee to forward this Rule 14a-8 proposal to the company and to act on my behalf
regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming shareholder
meeting before, during and after the forthcoming shareholder meeting. Please direct all future
communications regarding my rule 14a-8 proposal to John Chevedden

(

at:
to facilitate prompt and verifiable communications. Please identify this proposal as my proposal
exclusively.

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant
the power to vote. Your consideration and the consideration of the Board of Directors is
appreciated in support of the long-term performance of our company. Please acknowledge
receipt of my proposal promptly by email to it

/O..»/V» Ao

¥bnneth Steiner Date

cc: Kevin McCarthy <Kevin.McCarthy@BNYMellon.com>
Blair F. Petrillo <Blair.Petrillo@bnymellon.com>

Bennett Josselsohn <bennett.josselsohn@bnymellon.com>
Patricia A. Bicket <pbicket@bankofny.com>

FX: 212-635-1269

FX:412-234-1813



[BK: Rule 14a-8 Proposal, October 29, 2020]
[This line and any line above it — Not for publication.]
Proposal 4 — Improve Shareholder Written Consent

Shareholders request that our board of directors take the steps necessary to enable 10% of shares to
request a record date to initiate written consent.

Currently it takes the formal backing 25% of all shares that normally cast ballots at the annual meeting to
do so little ask for a record date for written consent.

Plus any action taken by written consent would still need 65% supermajority approval from the shares
that normally cast ballots at the annual meeting. This 65% vote requirement gives overwhelming
supermajority protection to management that will remain unchanged.

Enabling 10% of shares to apply for a record date for written consent makes sense because scores of
companies do not even require 1% of stock ownership to do so little as request a record date.

Taking action by written consent is a means shareholders can use to raise important matters outside the
normal annual meeting cycle like the election of a new director.

Now more than ever shareholders need to have the option to take action outside of a shareholder meeting
since online shareholder meetings are a shareholder engagement wasteland.

With the near universal use of online annual shareholder meetings which can be only 10-minutes long,
shareholders no longer have the right for engagement with other shareholders, management and directors
at a shareholder meeting. Special shareholder meetings can now be online meetings which has an inferior
format to even a Zoom meeting.

Shareholders are also severely restricted in making their views known at online shareholder meetings
because all challenging questions and comments can be screened out by management.

For example, to bar constructive criticism Goodyear management hit the mute button right in the middle
of a formal shareholder proposal presentation at its 2020 shareholder meeting.

Plus AT&T management would not even allow the proponents of shareholder proposals to read their
proposals by telephone at the 2020 AT&T online annual meeting during the pandemic.

Please see:

AT&T investors denied a dial-in as annual meeting goes online
https://whbl.com/2020/04/17/att-investors-denied-a-dial-in-as-annual-meeting-goes-online/1007928/
Imagine the control a management like AT&T could have over an online special shareholder meeting.

Online meetings also give management a blank check to make false statements because shareholders who
are not physically present cannot challenge false statements.

Now more than ever shareholders need to have the option to take action outside of a shareholder meeting
since online shareholder meetings are a shareholder engagement wasteland.

Proposal 4 — Improve Shareholder Written Consent
[The line above — Is for publication. Please assign the correct proposal number in the 2 places.]



Notes: _
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

« the company objects to factual assertions because they are not supported;

- the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered; ‘

« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

« the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under ruie 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).

The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email

*kk 4
G

The graph?c below is intended to be placed at the conclusion of the rule 14a-8 proposal.

The gy{aphlc would be the same size at the largest graphic (and accompanying bold or highlighted
‘text.w1th.the g.raphic) or any highlighted executive summary that management uses in N
conjunction with a management proposal or a shareholder proposal in the 2021 proxy.

Proponent is willing to discus the in unison elimination of both shareholder graphics and
management graphics in the proxy in regard to specific proposals.
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Kenneth Steiner

* kK

Re: Account ending *** in TD Ameritrade Clearing Inc DTC# 0188

Dear Kenneth Steiner,

As you requested this letter confirms that as of the date of this letter you have continuously held no
less than 500 shares of each of the following stocks in the above reference account since August
17, 2019:

Valley National Bancorp (VLY)

Bank of America Corporation (BAC)

Dow Inc. (DOW)

The Bank of New York Mellon Corporation (BK)

If we can be of any further assistance, please let us know. Just log in to your account and go to the
Message Center to write us. You can also call Client Services at 800-669-3900. We're available 24
hours a day, seven days a week.

Sincerely,

Gabriel Elliott
Resource Specialist
TD Ameritrade

This information is fumished as part of a general information service and TD Ameritrade shall not be liable for any damages
arising out of any inaccuracy in the information. Because this information may differ from your TD Ameritrade monthly
statement, you should rely only on the TD Ameritrade monthly statement as the official record of your TD Ameritrade
account.

Market volatility, volume, and system availability mey dolay account access and trade executions.
TD Ameritrade, Inc., member FINRA/SIPC ( waw.finra.org , www.sipc.org ). TO Ameritrade is a trademark jointiy owned by

TD Ameritrade IP Company, Inc. and The Toronto-Rominion Bank. ® 2015 TD Ameritrade IP Company, Inc. All rights
reserved. Used with permission.
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

February 15, 2019

Bennett E. Josselsohn
The Bank of New York Mellon Corporation
bennett.josselsohn@bnymellon.com

Re:  The Bank of New York Mellon Corporation
Incoming letter dated December 12, 2018

Dear Mr. Josselsohn:

This letter is in response to your correspondence dated December 12, 2018
concerning the shareholder proposal (the “Proposal’’) submitted to The Bank of New
York Mellon Corporation (the “Company’’) by Kenneth Steiner (the “Proponent’) for
inclusion in the Company’s proxy materials for its upcoming annual meeting of security
holders. We also have received correspondence on the Proponent’s behalf dated
December 26, 2018, December 30, 2018 and January 6, 2019. Copies of all of the
correspondence on which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.

Sincerely,

M. Hughes Bates
Special Counsel

Enclosure

cc: John Cheve*(}gen

*** FISMA & OMB Memorandum M-07-16



February 15, 2019

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Bank of New York Mellon Corporation
Incoming letter dated December 12, 2018

The Proposal requests that the board undertake such steps as may be necessary to
permit written consent by shareholders entitled to cast the minimum number of votes that
would be necessary to authorize the action at a meeting at which all shareholders entitled
to vote thereon were present and voting.

There appears to be some basis for your view that the Company may exclude the
Proposal under rule 14a-8(1)(10). Based on the information you have presented, it
appears that the Company’s policies, practices and procedures compare favorably with
the guidelines of the Proposal and that the Company has, therefore, substantially
implemented the Proposal. Accordingly, we will not recommend enforcement action to
the Commission if the Company omits the Proposal from its proxy materials in reliance
on rule 14a-8(i)(10).

Sincerely,

Kasey L. Robinson
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.

It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.



JOHN CHEVEDDEN

January 6, 2019

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 3 Rule 14a-8 Proposal

The Bank of New York Mellon Corporation (BK)
Written Consent

Kenneth Steiner

Ladies and Gentlemen:
This is in regard to the December 12, 2018 no-action request.

The company is proposing a weak form of written consent with 3 sorts of protections for the
Board of Directors (in the guise of “safeguards”) at the top of page 4.

The so-called “safeguards™ put the company in the driver’s seat as far as mwartmg any
attempt of shareholders to act by written consent.

By requiring (1) use of best efforts to solicit consents from all stock holders:

It forces extra expenses on shareholders by requiring them to needlessly solicit if they already
have the needed consents. It also forces shareholders to solicit shareholders least likely to
respond to a solicitation or who never cast a ballot.

| By requmng (2) a waiting period for the delivery of consents:

It gives the Board extra time to defeat written consent which is especially 1mp0rtant since the
Board has a virtually unlimited budget that is automatically funded by shareholders like it or
not.

By requiring (3) that stockholders holding 20% of the outstanding shares of common stock
request that the Board set a record date:

Gives the Board the power to set the record date instead of shareholders. Thus the Board can
set a date that is distant if it has evidence that the support for the topic of written consent may
decline over time. On the other hand if the Board has evidence that the topic of written
consent will increase over time then the board can set an early date. Plus this forces
shareholders to go through a 2-step process with the first step requiring a lot of exercise with
little return.

This is to request that the Securities and Exchange Commission allow this resolution to stand
and be voted upon in the 2019 proxy.



Sincerely,

M

&.(ohn Chevedden

cc: Kenneth Steiner

Blair Petrillo <Blair.Petrillo@bnymellon.com>
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December 30, 2018

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 Rule 14a-8 Proposal
The Bank of New York Mellon Corporation (BK)

Written Consent
Kenneth Steiner

Ladies and Gentlemen:
This is in regard to the December 12, 2018 no-action request.

The company claims that the text it relies on to “avoid the possibility of shareholders having
to consider matters [again]” on page 4 can only benefit the company.

According to the company the company in effect has carte blanche to take steps to adopt a
weak version of this rule 14a-8 proposal to exclude the rule 14a-8 proposal. This in turn will
trigger fix-it rule 14a-8 proposals in the future that will result in shareholders having to
reconsider matters again.

The company thus implicitly claims that it is free to violate the principle that it relies upon.
This is to request that the Securities and Exchange Commission allow this resolution to stand

and be voted upon in the 2019 proxy.

Sincerely,

Cﬁ’ohn Chevedden

cc: Kenneth Steiner

Blair Petrillo <Blair.Petrillo@bnymellon.com>



JOHN CHEVEDDEN
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December 26, 2018

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 1 Rule 14a-8 Proposal

The Bank of New York Mellon Corporation (BK)
Written Consent

Kenneth Steiner

Ladies and Gentlemen:
This is in regard to the December 12, 2018 no-action request.

There is a fundamental contradiction in key words the company relies on such as “avoid the
possibility of shareholders having to consider matters [again]” on page 4.

The company is proposing a weak form of written consent with 3 sorts of protections for
management (in the guise of “safeguards™) at the top of page 4. However this increases the
need for shareholders to consider the matter again in the form of a fix-it proposal. -

In other words the weak action of the company (from the shareholder perspective) in
addressing written consent will increase the need for shareholders to consider written consent
again.

The company is almost forcing sharcholders to consider written consent again and yet it
claims it is a champion of protecting shareholders from considering a matter again in order to
get the outcome it wants from its no action request.

This is to request that the Securities and Exchange Commission allow this resolution to stand
and be voted upon in the 2019 proxy.

Sincerely,

dohn Chevedden

cc: Kenneth Steiner

Blair Petrillo <Blair.Petrillo@bnymellon.com>



[BK: Rule 14a-8 Proposal, October 18, 2018,

[This line and any line above it — Not for publication.]
Proposal [4] — Right to Act by Written Consent

Resolved, Shareholders request that our board of directors undertake such steps as may be
necessary to permit written consent by shareholders entitled to cast the minimum number of
votes that would be necessary to authorize the action at a meeting at which all shareholders
entitled to vote thereon were present and voting. This written consent is to be consistent with
applicable law and consistent with giving shareholders the fullest power to act by written consent
consistent with applicable law. This includes shareholder ability to initiate any topic for written
consent consistent with applicable law.

Hundreds of major companies enable shareholder action by written consent. Taking action by
written consent in place of a meeting is a means shareholders can use to raise important matters
outside the normal annual meeting cycle.

This proposal topic won majority shareholder support at 13 major companies in a single year.
This included 67%-support at both Allstate and Sprint. Hundreds of major companies enable
shareholder action by written consent. This proposal topic might have received a still higher vote
than 67% at Allstate and Sprint if small shareholders had the same access to independent
corporate governance data as large shareholders.

This proposal topic won impressive 45%-support at the 2018 Bank of New York Mellon annual
meeting. Thus it could have won more than 50%-support from the large shareholders who have
ready access to independent advice on the importance of this topic (as opposed to access to only
biased management advice — unfortunately like many shareholders).

Shareholders can act by written consent to elect a new director to help deal with concerns like
these and to avoid reoccurrences of similar events:

FDIC Lawsuit over fraudulent sale of mortgage-backed securities to Guaranty Bank
April 2018

$602 Million one-time charge
January 2018

Inquiry over allegations of violation of competition laws related to certain IPOs, United
Kingdom
November 2018

City of Detroit lawsuit over alleged failure to pay city property taxes from 2014-2016
September 2017

Investigation over alleged involvement in North Korea money laundering
July 2017

There is also concern about the announcement of a new share repurchase plan of up to $2.4
Billion in June 2018. Stock buybacks can be a sign of short-termism for executives — sometimes
boosting share price without boosting the underlying value, profitability, or ingenuity of the
company. Buybacks can draw money away from investment. A dollar spent repurchasing a share
is a dollar that cannot be spent on new equipment, an acquisition, entry into a new market or
anything else.



The expectation is that shareholders will not need to make use of this right of written consent
because its mere existence will be an incentive factor that will help ensue that our company is
well supervised by the Board of Directors and management.

Please vote yes:
Right to Act by Written Consent — Proposal [4]
[The above line — Is for publication.]



Bennett E. Josselsohn Legal T 212635 1126

BNY ME LLON Managing Director 240 Greenwich Street F 212 635 7254
Senior Managing Counsel 18" Floor bennett.josselsohn @bnymellon.com
The Bank of New York Mellon New Yark, NY 10286

December 12, 2018

Via e-mail to shareholderproposals @sec.gov

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:  The Bank of New York Mellon Corporation
Reguest to Omit Stockholder Proposal from Kenneth Steiner

Ladies and Gentlemen:

Pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), The Bank of New York Mellon Corporation, a Delaware corporation (the
“Company”), hereby gives notice of its intention to omit from the proxy statement and form of
proxy for the Company’s 2019 Annual Meeting of Stockholders (together, the “2019 Proxy
Materials”) a stockholder proposal (including its supporting statement, the “Proposal”) received
from Kenneth Steiner (the “Proponent”). The full text of the Proposal and all other relevant
correspondence with the Proponent are attached as Exhibit A.

The Company believes it may properly omit the Proposal from the 2019 Proxy Materials
for the reasons discussed below. The Company respectfully requests confirmation that the staff
of the Division of Corporation Finance (the “Staff”) of the Securities and Exchange
Commission (the “Commission”) will not recommend enforcement action to the Commission if
the Company excludes the Proposal from the 2019 Proxy Materials.

This letter, including the exhibits hereto, is being submitted electronically to the Staff at
shareholderproposals @sec.gov. Pursuant to Rule 14a-8(j), we have filed this letter with the
Commission no later than eighty (80) calendar days before the Company intends to file its
definitive 2019 Proxy Materials with the Commission. A copy of this letter is being sent
simultaneously to the Proponent as notification of the Company’s intention to omit the Proposal
from the 2019 Proxy Materials.

PHEISMA & OMB Memorandum M 07 16



Securities and Exchange Commission
December 12, 2018
Page 2

L. The Proponent’s Proposal
The Proposal reads as follows:
“Proposal [4] — Right to Act by Written Consent

Resolved, Shareholders request that our board of directors undertake such steps as may be
necessary to permit written consent by shareholders entitled to cast the minimum number of
votes that would be necessary to authorize the action at a meeting at which all shareholders
entitled to vote thereon were present and voting. This written consent is to be consistent with
applicable law and consistent with giving shareholders the fullest power to act by written consent
consistent with applicable law. This includes shareholder ability to initiate any topic for written
consent consistent with applicable law.

Hundreds of major companies enable shareholder action by written consent. Taking action by
written consent in place of a meeting is a means shareholders can use to raise important matters
outside the normal annual meeting cycle.

This proposal topic won majority shareholder support at 13 major companies in a single year.
This included 67%-support at both Allstate and Sprint. Hundreds of major companies enable
shareholder action by written consent. This proposal topic might have received a still higher vote
than 67% at Allstate and Sprint if small shareholders had the same access to independent
corporate governance data as large shareholders.

This proposal topic won impressive 45%-support at the 2018 Bank of New York Mellon annual
meeting. Thus it could have won more than 50%-support from the large shareholders who have

ready access to independent advice on the importance of this topic (as opposed to access to only
biased management advice — unfortunately like many shareholders).

Shareholders can act by written consent to elect a new director to help deal with concerns like
these and to avoid reoccurrences of similar events:

FDIC Lawsuit over fraudulent sale of mortgage-backed securities to Guaranty Bank
April 2018

$602 Million one-time charge
January 2018

Inquiry over allegations of violation of competition laws related to certain IPOs, United
Kingdom
November 2018

City of Detroit lawsuit over alleged failure to pay city property taxes from 2014-2016
September 2017

Investigation over alleged involvement in North Korea money laundering
July 2017



Securities and Exchange Commission
December 12, 2018
Page 3

There is also concern about the announcement of a new share repurchase plan of up to $2.4
Billion in June 2018. Stock buybacks can be a sign of short-termism for executives — sometimes
boosting share price without boosting the underlying value, profitability, or ingenuity of the
company. Buybacks can draw money away from investment. A dollar spent repurchasing a share
is a dollar that cannot be spent on new equipment, an acquisition, entry into a new market or
anything else,

The expectation is that shareholders will not need to make use of this right of written consent
because its mere existence will be an incentive factor that will help ensue that our company is
well supervised by the Board of Directors and management.

Please vote yes:
Right to Act by Written Consent — Proposal [4]”

II. Background

Under the Company’s Restated Certificate of Incorporation, stockholders are permitted to
act by unanimous written consent. The Company received and included in its 2018 proxy
statement (the “2018 Proxy} a proposal from the Proponent to reduce the standard for
stockholder action by written consent. The first paragraph of the Proponent’s 2018 proposal is
identical to the first paragraph of the Proposal:

Resolved, Sharehoiders request that our board of directors undertake such steps as may
be necessary to permit written consent by shareholders entitled to cast the minimum
number of votes that would be necessary to authorize the action at a meeting at which all
shareholders entitled to vote thereon were present and voting. This written consent is to
be consistent with applicable law and consistent with giving shareholders the fullest
power to act by written consent consistent with applicable law. This includes shareholder
ability to initiate any topic for written consent consistent with applicable law.

The board of directors of the Company (the “Board™) recommended that stockholders
vote against the proposal in the 2018 Proxy, but undertook that it would consider the topic of
stockholder action by written consent in its stockholder engagement outreach, taking into
account the results of the 2018 proposal, and would include the topic as part of its 2018 corporate
governance agenda.

During 2018, the Company has been engaging in stockholder outreach on the topic of
stockholder action by written consent. The Corporate Governance, Nominating and Social
Responsibility Committee of the Board considered, and later recommended to the Board for
approval, an amendment to the Company’s Restated Certificate of Incorporation to reduce the
threshold required for stockholder action by written consent. On December 11, 2018, the Board
approved an amendment to the Restated Certificate of Incorporation (the “Amendment”) to
permit action by written consent of stockholders representing the minimum number of votes that
would be necessary to take the action at a meeting at which all shares entitled to vote thereon
were present and voted—which is identical to the standard requested by the Proposal—and
further approved submission of the Amendment for stockholder approval at the 2019 Annual



Securities and Exchange Commission
December 12, 2018
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Meeting of Stockholders. The Amendment includes procedural safeguards to be followed when
exercising the right to stockholder action by written consent, including requiring (1) use of best
efforts to solicit consents from all stockholders, (2} a waiting period for the delivery of consents
and (3) that stockholders holding at least 20% of the outstanding shares of common stock request
that the Board set a record date. The full text of the Amendment the Company intends to include
in the 2019 Proxy Materials is attached as Exhibit B.

On October 18, 2018, the Company received the Proposal, accompanied by a cover letter
from the Proponent. On October 23, 2018, the Company received a letter from TD Ameritrade
verifying the Proponent’s stock ownership as of such date.

III.  The Proposal May be Excluded Under Rule 14a-8(i)(10) Because the Company Has
Substantially Implemented the Proposal

A. Rule 14a-8(i)(10) Background

Rule 14a-8(i)(10) permits a company to exclude a stockholder proposal from its proxy
materials if the company has substantially implemented the proposal. The Commission adopted
the “substantially implemented” standard in 1983 after determining that the *“previous formalistic
application of this provision defeated its purpose,” which is to “avoid the possibility of
shareholders having to consider matters which already have been favorably acted upon by the
management.” See 48 Fed. Reg. 38218, 38221 (Aug. 23, 1983) and 4] Fed. Reg. 29982, 29985
(July 20, 1976). Thus, when a company can demonstrate that it already has taken action to
address the underlying concerns and essential objectives of a stockholder proposal, the Staff has
concurred that the proposal has been “substantially implemented” and may be excluded as moot.
See, e.g., Occidental Petroleum Corp. (Jan. 30, 2018); Apple Inc. (Dec. 12, 2017); Exelon Corp.
(Feb. 26, 2010). The Staff has noted that “a determination that the [c]Jompany has substantially
implemented the proposal depends upon whether [the company’s] particular policies, practices
and procedures compare favorably with the guidelines of the proposal.” Texaco, Inc. (Mar. 28,
1991).

Under the “substantially implemented” standard, a company need not implement a
proposal in exactly the same manner set forth in the proponent’s proposal. See, e.g., General
Motors Corp. (Mar. 4, 1996). Even if a company’s actions do not go as far as those actions
requested in the proposal, the company’s actions nonetheless may be deemed to “compare
favorably” with the requested actions. See, e.g., Walgreen Co. (Sept. 26, 2013) (permitting
exclusion of a proposal requesting elimination of supermajority voting requirements in the
company’s governing documents where the company had eliminated all but one of the
supermajority voting requirements); Johnson & Johnson (Feb. 17, 2006) (permitting exclusion of
a proposal requesting that the company confirm the legitimacy of all current and future U.S.
employees where the company had verified the legitimacy of over 91 % of its domestic
workforce); Masco Corp. (Mar. 29, 1999) (permitting exclusion of a proposal seeking adoption
of a standard for independence of the company’s outside directors where the company had
adopted a standard that, unlike the one specified in the proposal, added the qualification that only
material relationships would affect a director’s independence).
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B. The Amendment Substantially Implements the Proposal.

The Proposal may be properly excluded from the 2019 Proxy Materials pursuant to Rule
14a-8(i)(10), because the Company has substantially implemented the Proposal by approving the
Amendment and its inclusion in the 2019 Proxy Materials for stockholder approval. The
Proposal’s essential objective is that the Board permit stockholders to act by written consent
using a threshold based on the minimum number of votes that would be necessary to authorize
the action at a meeting at which all shareholders entitled to vote thereon were present and voting.
The Company has achieved the Proposal’s objective because it will propose to its stockholders
that they amend its Restated Certificate of Incorporation to grant stockholders the ability to act
by written consent using the approval threshold requested in the Proposal.

Section Tenth of the Company’s Restated Certificate of Incorporation provides that
stockholders may act by written consent “only if a consent or consents in writing, setting forth
the action so taken, shall be signed by the holders of all outstanding shares of [the Company’s
common stock].” To permit stockholder action by written consent at the standard requested by
the Proposal, the Company must amend its Restated Certificate of Incorporation. Under Section
242(b) of the Delaware General Corporation Law, such an amendment to a company’s certificate
of incorporation requires (1) that the board of directors declare the amendment to be advisable
and direct that the amendment be considered at the next annual meeting of the stockholders (or at
a special meeting) and (2) stockholder approval of such amendment. Since the Proposal asks that
our Board “undertake such steps as may be necessary . . .,” the Company may exclude the
Proposal from the 2019 Proxy Materials under Rule 14a-8(i)(10) because it will have
substantially implemented the proposal by taking all such necessary steps—approving the
Amendment and submitting it for stockholder approval at the 2019 Annual Meeting of
Stockholders.

The Staff has concurred in the exclusion of stockholder proposals regarding stockholder
written consent rights under Rule 14a-8(i)(10) when the requesting company adopted
amendments to its governing documents and took all of the steps within its power to permit such
action, but where final implementation of a written consent right remained subject to stockholder
approval. See, e.g., The Southern Co. (Mar, 6, 2015); Gmnicom Group Inc. (Mar. 29, 2011). For
instance, in Southern, the Staff agreed that an “adopt” written consent proposal could be
excluded where the board approved an amendment to the company’s bylaws to reduce the
stockholder written consent threshold from requiring unanimous written consent to requiring
consent of the minimum number of shares necessary to take the action at a meeting at which all
shares entitled to vote thereon were present and voted, but under the company’s bylaws such
amendment required stockholder approval in order to be effective. The Staff provided similar
relief in Omnicom, allowing the Company to exclude an “adopt” written consent proposal on the
basis of substantial implementation where an amendment to the company’s certificate of
incorporation to allow for stockholder action by written consent had been approved, but required
stockholder approval to become effective. In each case, the Staff concurred that no-action relief
was appropriate under Rule 14a-8(i)(10) because the company had undertaken all possible steps
to permit stockholder action by written consent.
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As described above, the Amendment includes procedures for stockholders to follow when
exercising the right to act by written consent. The Staff has consistently agreed that stockholder
proposals regarding stockholder written consent rights have been substantially implemented
when companies included similar procedural provisions for stockholders exercising the right to
act by written consent. See, e.g., Occidental Petroleum Corp. (Jan. 30, 2018); Omnicom Group
Inc. (Mar. 29, 2011). In Occidental Petroleum, a stockholder proposal requested that the
company permit stockholders to act by written consent of the minimum number of shares
necessary to take the action at a meeting at which all shares entitled to vote thereon were present
and voted. The company’s certificate of incorporation permitted stockholder action by written
consent based on the requested approval threshold, subject to procedures including “requiring the
solicitation of consents from all stockholders, a waiting period for the delivery of consents, and a
requirement that stockholders holding at least 20% of the outstanding shares of common stock
request that the Board set a record date.” Just as the written consent rights (inclusive of the
procedural provisions) provided in Occidental Petroleum substantially implemented the
proposal’s request for written consent rights, the Amendment grants substantive rights that
satisfy the Proposal’s essential objective of providing the Company’s stockholders with the
ability to act by written consent of stockholders representing the minimum number of votes that
would be necessary to take the action at a meeting at which all shares entitled to vote thereon
were present and voted.

Accordingly, based on the foregoing, the Company believes that the Proposal may be
excluded from the 2019 Proxy Materials under Rule 14a-8(i)(10) of the Exchange Act because
the Board has approved the Amendment and approved its submission for stockholder approval at
the 2019 Annual Meeting of Stockholders, thereby taking all steps necessary to permit
stockholder action by written consent using the approval threshold requested by the Proponent.

* * *
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Should you have any questions or if you would like any additional information regarding
the foregoing, please do not hesitate to contact me (212-635-1126;

bennett.josselsohn @bnymellon.com) or Blair Petrillo (412-234-9383;

blair.petrillo@bnymellon.com). Thank you for your attention to this matter.

Very truly yours,

A

Bennett Josselsohn

Attachments

cc: John Chevedden via
I. Kevin McCarthy
General Counsel, The Bank of New York Mellon Corporation
Blair F. Petrillo
Managing Counsel, The Bank of New York Mellon
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October 9, 2018 Kenneth Steiner proposal follows:



Kenngg} Steiner

Mr. Gerald L. Hassell

Chariman

The Bank of New York Mellon Corporation (BK)
225 Liberty Street

New York, NY 10286

PH: 212-495-1784

Dear Mr, Hassell,

I purchased stock in our company because I believed our company had potential for imporoved
performance. My attached Rule 14a-8 proposal is submitted in support of the long-term
performance of our company. This Rule 14a-8 proposal is submitted as a lJow-cost method to
improve compnay performance.

My proposal is for the next annual shareholder meeting. I will meet Rule 14a-8 requirements
including the continuous ownership of the required stock value until after the date of the
respective shareholder meeting. My submitted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication. This is my proxy for John Chevedden
and/or his designee to forward this Rule 14a-8 proposal to the company and to act on my behalf
regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming shareholder
meeting before, during and after the forthcoming shareholder meeting. Please direct all future
communications regarding my rule 14a-8 proposal to John Chevedden

(PH I , ) at:

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal
exclusively.

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant
the power to vote. Your consideration and the consideration of the Board of Directors is
appreciated in support of the long-term performance of our company. Please acknowledge
receipt of my proposal promptly by email to -

%ﬂg_@ Jo-9-/€

Kenneth Steiner Date

cc: Craig T. Beazer <craig.beazer@bnymellon.com>
Corporate Secretary

PH: 212 495-1784

FX: 212 809-9528

Patricia A. Bicket <pbicket@bankofny.com>
Assistant Secretary

FX: 212-635-1269

FX: 412-234-1813



[BK: Rule 14a-8 Proposal, October 18, 2018,
[This line and any line above it ~ Not for publication.]
Proposal [4] — Right to Act by Written Consent
Resolved, Shareholders request that our board of directors undertake such steps as may be
necessary to permit written consent by shareholders entitled to cast the minimum number of
votes that would be necessary to authorize the action at a meeting at which all shareholders
entitled to vote thereon were present and voting. This written consent is to be consistent with
applicable law and consistent with giving shareholders the fullest power to act by written consent
consistent with applicable law. This includes shareholder ability to initiate any topic for written
consent consistent with applicable law.

Hundreds of major companies enable shareholder action by written consent. Taking action by
written consent in place of a meeting is a means shareholders can use to raise important matters
outside the normal annual meeting cycle.

This proposal topic won majority shareholder support at 13 major companies in a single year.
This included 67%-support at both Allstate and Sprint. Hundreds of major companies enable
shareholder action by written consent. This proposal topic might have received a still higher vote
than 67% at Allstate and Sprint if small shareholders had the same access to independent
corporate governance data as large shareholders.

This proposal topic won impressive 45%-support at the 2018 Bank of New York Mellon annual
meeting. Thus it could have won more than 50%-support from the large shareholders who have

ready access to independent advice on the importance of this topic (as opposed to access to only
biased management advice — unfortunately like many shareholders).

Shareholders can act by written consent to elect a new director to help deal with concerns like
these and to avoid reoccurrences of similar events:

FDIC Lawsuit over fraudulent sale of mortgage-backed securities to Guaranty Bank
April 2018

$602 Million one-time charge
January 2018

Inquiry over allegations of violation of competition laws related to certain [POs, United
Kingdom
November 2018

City of Detroit lawsuit over alleged failure to pay city property taxes from 2014-2016
September 2017

Investigation over alleged involvement in North Korea money laundering
July 2017

There is also concern about the announcement of a new share repurchase plan of up to $2.4
Billion in June 2018. Stock buybacks can be a sign of short-termism for executives — sometimes
boosting share price without boosting the underlying value, profitability, or ingenuity of the
company. Buybacks can draw money away from investment. A dollar spent repurchasing a share
is a dollar that cannot be spent on new equipment, an acquisition, entry into 2 new market or
anything else.



The expectation is that shareholders will not need to make use of this right of written consent
because its mere existence will be an incentive factor that will help ensue that our company is
well supervised by the Board of Directors and management.

Please vote yes:
Right to Act by Written Consent — Proposal [4]
[The above line ~ Is for publication.]



Kenneth Steiner, sponsors this proposal.

Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement ianguage and/or an entire proposal in reliance on rule
14a-8(l)(3) in the following circumstances:

« the company objects to factual assertions because they are not supported,

- the company objects to factual assertions that, while not materially faise or misleading,
may be disputed or countered;

» the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

- the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).

The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email

L E 2
*
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Text of BNY Mellon’s Proposed Amendment to its Charter regarding written consent:



Proposed BNY Mellon Amendment to Certificate of Incorporation

TENTH: Any action required or permitted to be taken by the holders of Common Stock of the Corporation ata
meeting of stockholders may be taken by such stockholders without a meeting, without notice and without a vote only
in accordance with the provisions of this Article TENTH and applicable law.

a) Request for Record Date. The record date for determining such stockholders entitled to consent to
corporate action in writing without a meeting shall be as fixed by the Board of Directors or as otherwise
established under this Article TENTH. Any holder of Common Stock of the Corporation seeking to have
such stockholders authorize or take corporate action by written consent without a meeting shall, by written
notice addressed to the Secretary of the Corporation, delivered to the Corporation and signed by holders of
record at the time such notice is delivered holding shares representing an aggregate “net long position” (as
defined below) of at least twenty percent (20%) of the outstanding shares of Common Stock of the
Corporation, request that a record date be fixed for such purpose. The written notice must contain the
information set forth in paragraph (b) of this Article TENTH. Following delivery of the notice, the Board of
Directors shall, by the later of (i} 20 days after delivery of a valid request to set a record date and (i) 5 days
after delivery of any information required by the Corporation to determine the validity of the request for a
record date or to determine whether the action to which the request relates may be effected by written
consent under paragraph (c} of the Article TENTH, determine the validity of the request and whether the
request relates to an action that may be taken by written consent and, if appropriate, adopt a resolution
fixing the record date for such purpose. The record date for such purpose shall be no more than 10 days
after the date upon which the resolution fixing the record date is adopted by the Board of Directors and shall
not precede the date such resolution is adopted. If a notice complying with the second and third sentences
of this paragraph (a) has been duly delivered to the Secretary of the Corporation but no record date has
been fixed by the Board of Directors by the date required by the preceding sentence, the record date shall
be the first date on which a signed written consent relating to the action taken or proposed to be taken by
written consent is delivered to the Corporation in the matter described in paragraph (f) of this Article TENTH;
provided that, if prior action by the Board of Directors is required under the provisions of Delaware law, the
record date shall be at the close of business on the day on which the Board of Directors adopts the
resolution taking such prior action. For purposes of this Article TENTH, a stockholder's “net long position”
shall be determined in accordance with the definition set forth in Rule 14e-4 under the Securities Exchange
Act of 1934, as amended; provided that (i) for purposes of such definition, “the date that a tender offer is first
publicly announced or otherwise made known by the bidder to holders of the security to be acquired” shall
be the date on which the written notice described in this Articla TENTH is received by the Corporation and
the “highest tender offer price or stated amount of the consideration offered for the subject security” shali
refer to the closing price of a share of common stock of the Corporation on the New York Stock Exchange
(or any successor thereto) on such date, and (B) to the extent not covered by such definition, the “net long
position” shall be reduced by the number of shares of Common Stock of the Corporation that such
requesting stockholder does not, or will not, have the right to vote (or to direct the voting of) on the effective
date, if any, of the relevant written consent as determined in accordance with this Article TENTH or as to
which such requesting stockholder has entered into a derivative or other agreement, arrangement or
understanding that hedges or transfers, in whole or in part, directly or indirectly, any of the economic
consequences of ownership of {including the opportunity for profit and risk of loss on) such shares.

b) Notice Requireaments. The written notice required by paragraph (a) of this Article TENTH must describe the
action proposed to be taken by written consent of stockholders and must contain (i) such information and
representations, to the extent applicable, then required by the Corporation's By-Laws if such stockholders
were intending to take such action at a meeting of stockholders, (i) the text of the proposed action to be
taken {inciuding the text of any resolutions to be adopted by written consent of stockholders and the
language of any proposed amendment to the By-Laws of the Corporation) and (iii) the calculation, and
supportling evidence, of such holders' net long position, including the number of shares held of record and
disclosure of any short positions, hedges, voting or other arrangements that impact the calculation of such
net long position. The Corporation may require the stockholder{s) submitting such notice to furnish such
other information as may be requested by the Corporation to determine whether the request relates to an
action that may be effected by written consent under paragraph (¢) of this Article TENTH.

c) Actions Which May Be Taken by Written Consent. Stockholders are not entitled to act by written consent if
(i) the action relates to an item of business that is not a proper subject for stockholder action under
applicable law, {ii) the request for a record date for such action is delivered to the Corporation during the
period commencing 90 days prior to the first anniversary of the date of the notice of annual meeting for the
immediately preceding annual meeting and ending on the earlier of (x) the date of the next annual meeting
and (y) 30 calendar days after the first anniversary of the date of the immediately preceding annual meeting,

-1-
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(iii) an identical or substantially similar item (as determined in good faith by the Board, a “Simitar ltem”),
other than the election or removal of directors, was presented at a meeling of stockholders held not more
than 12 months before the request for a record date for such action is delivered to the Corporation, {iv) a
Similar Item consisting of the election or removal of directors was presented at a meeting of stockholders
held not more than 90 days before the request for a record date was delivered to the Corporation (and, for
purposes of this clause, the election or removal of directors shall be deemed a “Similar Item™ with respect to
all items of business involving the election or removal of directors), (v} a Similar Item Is included in the
Corporation’s notice as an item of business to be brought before a stockholders meeting that has been
called by the time the request for a record date is delivered to the Corporation but not yet held, (vi) such
record date request was made in a manner that involved a violation of Regulation 14A under the Securities
Exchange Act of 1934 or other applicable law, or {vii) sufficient written consents are not delivered 1o the
Corporation prior to the first anniversary of the date of the nolice of annual meeting for the immediately
preceding annual meeting.

Manner of Cansent Solicitation. In addition to the other requirements set forth in this Article TENTH and by
applicable law, holders of Common Stock of the Corporation may take action by written consent only if the
stockholder or group of stockholders seeking to take action by written consent of stockholders uses bast
efforts to solicit consents from all holders of capital stock of the Corporation entitled to vote on the matter
and in accordance with applicable law.

Date of Consent. No written consent purporting to take or authorize the taking of corporate action (each
such written consent is referred to in this paragraph and in paragraph (f) as a “Consent”) shall be effective to
take the corporate action referred to therein unless Consents signed by a sufficient number of stockholders
to take such action are delivered to the Corporation in the manner required by paragraph (f) of this Article
TENTH within 60 days of the first date on which a Consent is so delivered to the Corporation.

Delivery of Consents. No Consenls may be delivered to the Corporation or its registered office in the State
of Delaware until 60 days after the delivery of a valid request to set a record dale. Consents must be
delivered to the Corporation by delivery to its registered office in the State of Delaware or its principal place
of business. Delivery must be made by hand or by certified or registered mail, retum receipt requested. In
the event of the delivery to the Corporation of Consents, the Secretary of the Corporation, or such other
officer of the Corporation as the Board of Directors may designate, shall provide for the safe-keeping of such
Consents and any related revocations and shall promptly conduct such ministerial review of the sufficiency
of all Consents and any related revocations and of the validity of the action to be taken by written consent as
the Secretary of the Corporation, or such other officer of the Corporation as the Board of Directors may
designate, as the case may be, deems necessary or appropriate, including, without limitation, whether the
stockholders of a number of shares having the requisite voting power to authorize or take the action
specified in Consenls have given consent; provided, however, that if the action to which the Consents relate
is the election or removal of one or more members of the Board of Directors, the Secretary of the
Corporation, or such other officer of the Corporation as the Board of Directors may designate, as the case
may be, shall promptly designate two persons, who shall not be members of the Board of Diractors, to serve
as inspectors ("Inspectors”) with respect to such Consent, and such Inspectors shall discharge the functions
of the Secretary of the Corporation, or such other officer of the Corporation as the Board of Directors may
designate, as the case may be, under this Article TENTH. If, after such investigation, the Secretary of the
Corporation, such other officer of the Corporation as the Board of Directors may designate or the Inspectors,
as the case may be, shall determine that the action purported to have been taken is duly authorized by the
Consents, that fact shall be certified on the records of the Carporation kept for the purpose of recording the
proceedings of meetings of stockholders and the Consents shall be filed in such records. In conducting the
investigation required by this section, the Secretary of the Corporation, such other officer of the Corporation
as the Board of Directors may designate or the Inspectors, as the case may be, may, at the expense of the
Corporation, retain special legal counsel and any other necessary or appropriate professional advisors as
such person or persons may deem necessary or appropriate and, to the fullest extent permitted by law, shall
be fully protected in relying in good faith upon the opinion of such counsel or advisors.

Effectiveness of Consent. Notwithstanding anything in this Certificale to the contrary, no action may be
taken by written consent of the holders of Common Stock of the Corporation except in accordance with this
Article TENTH. If the Board of Directors shall
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determine that any request to fix a record dale or to take stockholder action by written consent was not
properly made in accordance with, or relates to an action that may not be effected by written consent
pursuant to, this Article TENTH, or the stackholder or stockholders seeking to take such action do not
otherwise comply with this Article TENTH, then the Board of Directors shall not be required to fix a record
date and any such purported action by written consent shall be null and void to the fullest extent permitted
by applicable law. No action by written consent without a meeting shall be effective until such date as the
Secretary of the Corporation, such other officer of the Corporation as the Board of Directors may designate,
or the Inspectors, as applicable, certify to the Corporation that the Consenls delivered to the Corporation in
accordance with paragraph (f) of this Article TENTH, represent at least the minimum number of votes that
would be necessary to take the corporate action at a meeting at which all shares entitied to vote thereon
were present and voted, in accordance with Delaware law and this Certificate of Incorporation; provided, that
prompt notice of the taking of the corporate action shall be given to those holders of capital stock of the
Comporation who have not consented in writing to such action.

Challenge to Validity of Consent. Nothing contained in this Article TENTH shall in any way be construed to
suggest or imply that the Board of Directors of the Corporation or any stockholder shall not be entitled to
contest the validity of any Consent or related revocalions, whether before or after such certification by the
Secretary of the Corporation, such other officer of the Corporation as the Board of Directors may designate
or the Inspectors, as the case may be, or to prosecute or defend any litigation with respect thereto.

Board-solicited Stockholder Action by Written Consent. Notwithstanding anything to the contrary set forth
above, (x) none of the foregoing provisions of this Article TENTH shall apply to any solicitation of
stockholder action by written consent by or at the direction of the Board of Directors and (y} the Board of
Directors shall be entitled to solicit stockholder action by written consent in accordance with applicable law.
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