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Ladies and Gentlemen: 

On behalf of our client, Ameren Corporation (“Ameren”), we write to inform you of 
Ameren’s intention to exclude from its proxy statement and form of proxy for Ameren’s 2020 
Annual Meeting of Shareholders (collectively, the “2020 Proxy Materials”) a shareholder 
proposal and related supporting statement (the “Proposal”) received from Sierra Club (the 
“Proponent”). 

We hereby respectfully request that the Staff of the Division of Corporation Finance (the 
“Staff”) concur in our opinion that Ameren may, for the reasons set forth below, properly exclude 
the aforementioned Proposal from the 2020 Proxy Materials.  Ameren has advised us as to the 
factual matters set forth below. 

Pursuant to Staff Legal Bulletin No. 14D (Nov. 7, 2008), we have submitted this letter and 
the related correspondence from the Proponent to the Staff via email to 
shareholderproposals@sec.gov.  Also, in accordance with Rule 14a-8(j), a copy of this 
submission is being sent simultaneously to the Proponent as notification of Ameren’s intention to 
exclude the Proposal from the 2020 Proxy Materials. 

Pursuant to Rule 14a-8(j), we are submitting this letter not less than 80 days before 
Ameren intends to file its definitive 2020 proxy statement. 

The Proposal 

The Proposal states: 

Resolved:  Shareholders request that Ameren produce a public report, omitting 
proprietary information and prepared at reasonable cost, evaluating the specific financial 
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risks to shareholders should the costs of self-scheduling be disallowed by the Missouri 
Public Service Commission and those market losses are shifted from ratepayers to 
shareholders, or should another regulator such as FERC or MISO were to penalize 
Ameren for such practices. 

A copy of the proposal and related correspondences with the Proponent are attached 
hereto as Exhibit A. 

Basis for Exclusion and Analysis 

The Proposal may properly be excluded from the 2020 Proxy Materials pursuant to the 
provisions of Rule 14a-8(i)(7) because the Proposal relates to the ordinary business operations 
of Ameren’s wholly owned subsidiary, Ameren Missouri (the “Company”). Specifically, the 
Proposal may be excluded because it implicates the Company’s assessment of and compliance 
with regulatory and other legal requirements and litigation strategy with respect to multiple 
ongoing regulatory proceedings. 

The Company’s Practice of Self-Scheduling 

Ameren is a public utility holding company that owns rate-regulated electric utilities, 
including the Company. The Company is a member of the Midcontinent Independent System 
Operator, Inc. (“MISO”), a regional transmission organization (“RTO”) that operates an electric 
transmission network across 15 U.S. states, including Missouri. MISO also operates one of the 
world’s largest energy markets. MISO, like other RTOs, operates a "day-ahead" wholesale 
energy market designed to identify the supply of electric generation required to deliver reliable 
energy to serve the anticipated customer energy needs in the MISO market for the following day. 
Utility companies with registered generation in the MISO energy market are required to offer their 
generation resources into the MISO day-ahead energy market. "Self-scheduling," which is 
permitted by applicable regulation, occurs when the Company decides the commitment of its 
generation by offering its units with a “must-run” commitment status into the MISO day-ahead 
market, rather than MISO committing and decommitting the units per their model.   

As the Proposal notes, the Federal Energy Regulatory Commission ("FERC") and MISO 
regulate the Company's practice of self-scheduling, and the Missouri Public Service Commission 
(“MPSC”) also reviews this practice. The Company discloses publicly, including to MPSC, the 
business reasons that it uses the “must-run” commitment status. The Company self-schedules in 
order to prevent MISO’s day-ahead algorithm from unnecessarily cycling on and off certain 
baseload generating units so as to avoid the “high costs to restart,…increase[s] in forced outages 
if the units are not placed in must run commit status, and [increased] maintenance and capital 
costs due to unit cycling" which would necessarily occur if the units were not placed on a self-
commit or self-schedule status.1  

The Company’s Assessment of and Compliance with Legal Requirements are Ordinary 
Business Matters 

1 https://www.efis.psc.mo.gov/mpsc/commoncomponents/view itemno details.asp?caseno=EW-2019-
0370&attach id=2020005103 
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Under Rule 14a-8(i)(7), a shareholder proposal may be excluded from Ameren’s proxy 
materials if the proposal “deals with matters relating to the company’s ordinary business 
operations.”  In Exchange Act Release No. 40018 (May 21, 1998) (the “1998 Release”), the 
Securities and Exchange Commission (the “Commission”) stated that the policy underlying the 
ordinary business exclusion is “to confine the resolution of ordinary business problems to 
management and the board of directors, since it is impracticable for shareholders to decide how 
to solve such problems at an annual shareholders meeting.”  The Commission stated that one of 
the central considerations that underlies this policy is that certain tasks are so fundamental to 
management’s ability to run a company on a day-to-day basis that they could not, as a practical 
matter, be subject to direct shareholder oversight.  (1998 Release).  A shareholder proposal in 
the form of a request for a report does not change the nature of the proposal.  The Commission 
has stated that a proposal requesting the dissemination of a report may be excludable under 
Rule 14a-8(i)(7) if the subject matter of the report is within the ordinary business of the issuer.  
See Exchange Act Release No. 20091 (Aug. 16, 1983). 

 For an electric utility like the Company that is heavily regulated (by the Federal Energy 
Regulatory Commission at the federal level and MPSC at the state level), the assessment of and 
compliance with the requirements imposed by such regulators and with the MISO market rules, 
including engaging in practices like “self-scheduling”, are fundamental to management’s ability to 
run the Company on a day-to-day basis.  The Proposal requests a report that describes the 
financial impact if one or more regulators makes a policy change that would prohibit the practice 
of self-scheduling.  The Company devotes significant time and resources to evaluating existing 
and proposed laws and regulations and the impact on its businesses, including ensuring 
compliance with existing laws and regulations, tracking and anticipating public policy formation in 
the jurisdictions in which the Company operates, evaluating matters of public policy that may 
implicate the Company’s governmental relations and advocacy efforts, direct communications 
with regulators and anticipating the effects of public policies on the Company’s financial position 
and shareholder value.  The decision to engage in self-scheduling and the assessment of 
whether the practice may be impacted by future changes in regulation are highly technical 
matters that are central to the Company’s ordinary business operations and are a part of the 
Company’s legal compliance program and operational strategy.   

The Staff has routinely concurred in the exclusion of proposals on the grounds that 
compliance with applicable law and regulation is a matter falling squarely within the ordinary 
business of a company.  See, e.g., Navient Corporation (avail. March 26, 2015) (concurring in 
the exclusion of a proposal requesting a report on the company’s internal controls over its 
student loan servicing operations, including a discussion of the actions taken to ensure 
compliance with applicable federal and state laws, on the grounds that proposals that concern a 
company’s legal compliance program are generally excludable under Rule 14a-8(i)(7)); Apple, 
Inc. (avail. Dec. 30, 2014) (concurring in the exclusion of a proposal requesting an executive 
compensation metric based on the effectiveness of the company’s policies regarding adherence 
to laws and regulations on the grounds that the thrust and focus of the proposal is on the 
ordinary business matter of the company’s legal compliance program); JPMorgan Chase & Co. 
(avail. Mar. 13, 2014) (concurring in the exclusion of a proposal requesting a policy review of the 
fiduciary, moral and legal obligations of directors and officers on the grounds that such 
obligations are governed by state law, federal law and stock exchange listing standards and 
proposals that concern a company’s legal compliance program are generally excludable under 
Rule 14a-8(i)(7)); Raytheon Company (avail. Mar. 25, 2013) (concurring in the exclusion of a 
proposal requesting a report on the board’s oversight of the company’s efforts to implement 
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provisions of the Americans with Disabilities Act, the Fair Labor Standards Act and the Age 
Discrimination in Employment Act on the grounds that proposals concerning a legal compliance 
program are generally excludable under Rule 14a-8(i)(7)); FedEx Corporation (avail. July 14, 
2009) (concurring in the exclusion of a proposal requesting a report on the compliance of the 
company and its contractors with federal and state laws governing proper classification of 
employees and independent contractors on the grounds that proposals concerning a legal 
compliance program are generally excludable under Rule 14a-8(i)(7)); Pfizer, Inc. (avail. Jan. 31, 
2007) (concurring in the exclusion of a proposal requesting a report on the company’s activities 
and plans with respect to certain regulatory matters and public policies on the grounds that the 
proposal related to the ordinary business operation of “evaluating the impact of government 
regulation on the company”) and General Electric Company (avail. Jan. 30, 2007) (concurring in 
the exclusion of a proposal requesting a report on GE’s activity and plans with respect to certain 
regulatory matters and public policies on the grounds that it relates to GE’s ordinary business 
operations (i.e., evaluating the impact of government regulation on the company). 

In addition, the impact of extensive regulation of its and the Company’s business is the 
first risk factor disclosed in Ameren’s Form 10-K for the year ended 2018.2  As Ameren explains 
in the risk factor, “[i]n the planning and management of our operations, we must address the 
effects of existing and proposed laws and regulations and potential changes in our regulatory 
frameworks, including initiatives by federal and state legislatures, RTOs, utility regulators, and 
taxing authorities” (emphasis added).  Ameren also discloses that “[s]ignificant changes in the 
nature of the regulation of our businesses could require changes to our business planning and 
management of our businesses and could adversely affect our results of operations, financial 
position, and liquidity,” which includes “the impact of new or modified laws, regulations, 
standards, interpretations, or other legal requirements.”  Assessment of the impact of changes to 
regulations is clearly an ordinary business matter. 

Matters Implicating the Company’s Litigation Strategy as Ordinary Business 

The Proposal directly implicates the Company’s litigation strategy because the Company 
is required to provide similar information to MPSC in connection with a pending electric rate 
review proceeding, as well as in response to a regulatory order. One of MPSC’s primary 
missions is to ensure that Missourians receive safe and reliable electric utility services at just and 
reasonable rates. In July 2019, the Company filed a request with MPSC seeking approval to 
decrease its annual revenues for electric service (the "Rate Review").3 Through the Rate Review, 
the MPSC will evaluate the prudency of the Company's costs of service, including costs 
associated with operating its coal-fired generating facilities. Testimony has been filed in the Rate 
Review that specifically challenges the prudency of the Company's self-scheduling practices4, 
and the Company will submit its own testimony and evidence supporting the same. The Rate 
Review proceeding will take place over a period of up to 11 months, with a decision by the MPSC 
expected by late April 2020 and new rates effective in May 2020. 

                                                  
2 https://www.sec.gov/Archives/edgar/data/18654/000100291019000094/aee201810-k.htm 
3 In the Matter of Union Electric Company d/b/a Ameren Missouri’s Tariffs to Decrease Its Revenues for 

Electric Service, File No. ER-2019-0335 (available at efis.psc.mo.gov/mpsc/DocketSheet.html).  
4 https://www.efis.psc.mo.gov/mpsc/commoncomponents/view itemno details.asp?caseno=ER-2019-

0335&attach id=2020008821 
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Additionally, in June 2019, MPSC opened an investigation into the Company’s self-
scheduling practices (the “MPSC Investigation”).5 The Company has submitted data to MPSC in 
response to the request. Every three years, the Company must submit to MPSC the Company's 
Integrated Resource Plan (“IRP”), which outlines the Company’s expected generation resource 
plan for the next 20 years. The IRP is subject to review by MPSC and the proceeding is open to 
public comment and participation. As part of the Company’s next IRP, due in September 2020, 
pursuant to an MPSC Order Case No. EO-2020-0047 issued on December 3, 2019 (the “MPSC 

Order”), the Company is required to report on “special contemporary issues” which are 
specifically designed to “ensure that evolving regulatory, economic, financial…issues are 
adequately addressed by each utility in its electric resource planning.” The MPSC Order includes 
reference to the MPSC Investigation, and states that MPSC staff lacked the data and resources 
to answer the fundamental questions related to utility self-scheduling practices, including whether 
Missouri utilities are properly bidding into the market or otherwise “harming ratepayers” through 
impacts on outage rates, off-system sales revenue, operations and maintenance costs, asset life, 
outage frequency, reliability and energy prices. The MPSC Order requires the Company to 
address these issues as part of its September 2020 IRP. 

The Staff has consistently concurred with the exclusion under Rule 14a-8(i)(7) of 
shareholder proposals that implicate and seek to oversee a company’s ordinary business 
operations, including when the subject matter of the proposal is the same as or similar to the 
subject matter of litigation in which a company is then involved.  See, e.g., Walmart (April 13, 
2018) (concurring with the exclusion of a proposal requesting the company to report on the risks 
associated with emerging public policies on the gender pay gap because it related to the 
company’s litigation strategy with respect to pending gender discrimination lawsuits where 
plaintiffs alleged that the company has discriminated against women with respect to pay); 
Chevron Corporation (avail. March 19, 2013) (excluding a proposal as relating to the company’s 
ordinary business (i.e., litigation strategy) where the proposal requested that the company review 
its “legal initiatives against investors” because “[p]roposals that would affect the conduct of 
ongoing litigation to which the company is a party are generally excludable under rule 14a-
8(i)(7)”); Johnson & Johnson (avail. Feb. 14, 2012) (concurring in the exclusion of a proposal 
where implementation would have required the company to report on any new initiatives  
instituted by management to address the health and social welfare concerns of people harmed 
by LEVAQUIN®, thereby taking a position contrary to the company’s litigation strategy) and R.J. 
Reynolds Tobacco Holdings, Inc. (avail. Feb. 6. 2004) (concurring in the exclusion of a proposal 
that directed the company to stop using the terms “light,” “ultralight,” “mild” and similar words in 
marketing cigarettes until shareholders could be assured through independent research that light 
and ultralight brands actually reduce the risk of smoking-related diseases.  At the time the 
proposal was submitted, the company was a defendant in multiple lawsuits in which the plaintiffs 
were alleging that the terms “light” and “ultralight” were deceptive.  The company argued that 
implementing the proposal while the lawsuits were pending “would be de facto admission by the 
Company that ‘light’ and ‘ultralight’ cigarettes do not pose reduced health risks as compared to 
regular cigarettes”). 

The Proposal involves the same subject matter as addressed in the Rate Review, the 
MPSC Investigation and the MPSC Order, and implicates the Company’s response to these 
                                                  

5 In the Matter of an Investigation of Missouri Jurisdictional Generator Self-Commitments into SPP and MISO 
Day-Ahead Energy Markets - Union Electric Company d/b/a Ameren Missouri, File No. EW-2020-0032 (available 
at efis.psc.mo.gov/mpsc/DocketSheet.html).  



Office of Chief Counsel 6 January 3, 2019 
 

 
 

ongoing regulatory proceedings and regulatory order. As noted above, testimony has been filed 
in the Rate Review proceeding that challenges the Company's self-scheduling practices, 
including the costs alleged to result from such practices, and the Company will be addressing 
these assertions in the course of the Rate Review. Similarly, the request in the MPSC Order 
involves financial issues of revenue, costs, asset life and prices. The Company is already 
required by the MPSC Order to explain how its current self-scheduling practices affect these 
financial and other performance measures and must consider the financial effects on the 
Company of potential changes to the regulations concerning self-scheduling. Compliance with 
the Proposal would require the Company to report on the financial impact of changes to its 
practice of self-scheduling, a matter that the Company is discussing with its regulators and will 
address in its responses to the regulators in proceedings which are expected to take some time 
and may evolve as they continue. Providing the report in the Proposal would therefore prejudice 
the Company’s position and litigation strategy in an adverse proceeding.     

The Proposal Does Not Raise a Significant Policy Matter that Transcends Ordinary 
Business 

The fact that a proposal or supporting statement mentions or touches upon a significant 
policy issue is not alone sufficient to avoid the application of Rule 14a-8(i)(7) when the proposal 
implicates ordinary business matters.  (1998 Release).  Although the Commission stated in the 
1998 Release that “proposals relating to such ordinary business matters, but focusing on 
sufficiently significant social policy issues (e.g., significant discrimination matters) generally 
would not be considered excludable”, the Staff also indicated that proposals relating to both 
ordinary business matters and significant social policy issues may be excludable in their entirety 
in reliance on Rule 14a-8(i)(7) if they do not “transcend the day-to-day business matters” 
implicated by the proposals.  (1998 Release).  In Staff Legal Bulletin No. 14K (October 16, 2019), 
the Staff provided guidance on its company-specific approach to the significant policy issue 
analysis:  

In reflecting on the language of the Rule 14a-8 and the Commission’s statements on its 
purpose, we believe the focus of an argument for exclusion under Rule 14a-8(i)(7) should 
be on whether the proposal deals with a matter relating to that company’s ordinary 
business operations or raises a policy issue that transcends that company’s ordinary 
business operations.  When a proposal raises a policy issue that appears to be 
significant, a company’s no-action request should focus on the significance of the issue 
to that company. 

While the practice of self-scheduling involves the operation of coal-fired power plants, the 
Proposal is concerned only with the financial risks to shareholders of how the Company operates 
its plants in adherence with existing regulations and an assessment of the potential impact of any 
changes to those regulations.   

Conclusion 

In conclusion and based upon the foregoing analysis, we respectfully request that the 
Staff concur that it will take no action if Ameren excludes the Proposal from its 2020 Proxy 
Materials.  We would be happy to provide you with additional information and answer any 
questions that you may have regarding this subject. 
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