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  VIA ELECTRONIC MAIL 
 
 
 
January 17, 2020 
 
Office of Chief Counsel  
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, N.E. 
Washington, D.C. 20549 
E-mail: shareholderproposals@sec.gov 

 

Re: Amgen Inc. Stockholder Proposal from The City of Philadelphia Public 
Employees Retirement System 
 

Ladies and Gentlemen: 

We are filing this letter on behalf of our client, Amgen Inc., a Delaware corporation (the 
“Company”), pursuant to Rule 14a-8(j) under the Securities and Exchange Act of 1934, as 
amended (the “Exchange Act”), to notify the Staff of the Division of Corporation Finance (the 
“Staff”) of the U.S. Securities and Exchange Commission (the “Commission”) of the Company’s 
intention to exclude from the Company’s proxy statement and form of proxy for the Company’s 
2020 Annual Meeting of Stockholders (the “2020 Proxy Materials”) a stockholder proposal and 
supporting statement (collectively, the “Proposal”) received from The City of Philadelphia Public 
Employees Retirement System (the “Proponent”), which asks the Company to adopt a policy that, 
when financial metrics are adjusted to exclude legal or compliance costs in order to determine the 
amount or vesting of a senior executive compensation award, the Company (i) provide an 
explanation of why the precise exclusion of such legal and compliance costs is warranted and (ii) 
provide a breakdown of such legal and compliance costs. The Company respectfully requests 
confirmation that the Staff will not recommend enforcement action to the Commission if the 
Company excludes the Proposal on the following grounds: 

(i) pursuant to Rule 14a-8(i)(7), as the Proposal relates to the Company’s ordinary 
business operations; and 

(ii) pursuant to Rule 14a-8(i)(10), as the Proposal has been substantially implemented. 
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Pursuant to Staff Legal Bulletin 14D (Nov. 7, 2008) (“SLB 14D”), we are transmitting this 
letter by electronic mail to the Staff at shareholderproposals@sec.gov. We are also sending copies 
of this letter concurrently to the Proponent. If the Proponent elects to submit any correspondence 
to the Commission or the Staff with respect to the Proposal, pursuant to Rule 14a-8(k) and SLB 
14D, we request that a copy of that correspondence should be furnished concurrently to the 
Company and the undersigned. Pursuant to Rule 14a-8(j), this letter is being submitted not less 
than 80 days before the Company intends to file its definitive 2020 Proxy Materials with the 
Commission. 

I. THE PROPOSAL 

The Proposal requests that the Company’s stockholders approve the following resolution: 

 RESOLVED, that shareholders of Amgen Inc. (“Company”) urge the Board of 
Directors to adopt a policy that when a financial performance metric is adjusted to 
exclude legal or compliance costs when evaluating performance for purposes of 
determining the amount or vesting of any senior executive compensation award, it 
provide an explanation of why the precise exclusion is warranted and a breakdown 
of the litigation costs. “Legal or compliance costs” are expenses or charges 
associated with any investigation, litigation or enforcement action related to drug 
distribution, including legal fees; amounts paid in fines; penalties or damages; and, 
amounts paid in connection with monitoring required by any settlement or 
judgement of claims of the kind described above. “Incentive Compensation” is 
compensation paid pursuant to short-term and long-term incentive compensation 
plans and programs. The policy should be implemented in a way that does not 
violate any existing contractual obligation of the Company or the terms of any 
compensation or benefit plan.  

The Proposal also includes a supporting statement that explains the Proponent’s basis for 
submitting the Proposal. A copy of the Proposal, dated October 17, 2019, is attached to this letter 
as Exhibit A.  

II. GROUNDS FOR EXCLUSION 

We hereby respectfully request that the Staff concur with the Company’s view that the 
Proposal may be excluded from the 2020 Proxy Materials for the reasons set forth below. 

A. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(7) Because the 
Proposal Deals with Matters Relating to the Company’s Ordinary Business 
Operations. 

Under Rule 14a-8(i)(7), a company may exclude a stockholder proposal from its proxy 
materials if “the proposal deals with a matter relating to the company’s ordinary business 
operations.” The Commission has stated that the “general underlying policy of this exclusion is 
consistent with the policy of most state corporate laws: to confine the resolution of ordinary 
business problems to management and the board of directors, since it is impracticable for 
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shareholders to decide how to solve such problems at an annual shareholders meeting.” Exchange 
Act Release No. 34-40018 (May 21, 1998) (“1998 Release”).  

 
A stockholder proposal is considered “ordinary business” when (i) it relates to matters 

that “are so fundamental to management’s ability to run a company on a day-to-day basis that they 
could not, as a practical matter, be subject to direct shareholder oversight”; or (ii) it “seeks to 
‘micro-manage’ the company by probing too deeply into matters of a complex nature upon which 
shareholders, as a group, would not be in a position to make an informed judgment.” 1998 Release. 
To constitute ordinary business, the proposal must not raise a significant social policy issue that 
would override its ordinary business subject matter. Staff Legal Bulletin No. 14A (July 12, 2002); 
Staff Legal Bulletin No. 14E (Oct. 27, 2007) (“SLB 14E”).  

 
1. The Proposal may be excluded because it addresses aspects of senior executive 

compensation that also apply to the Company’s general workforce.  

The Commission has long held that stockholder proposals can be excluded under Rule 14a-
8(i)(7) as related to the ordinary business of a company when such proposals involve “the 
management of the workforce, such as the hiring, promotion, and termination of employees.” 1998 
Release. Although the Staff has historically viewed proposals addressing senior executive 
compensation as raising significant social policy issues, the Staff has clarified that a proposal 
addressing senior executive or director compensation may be excludable under Rule 14a-8(i)(7) 
“if a primary aspect of the targeted compensation is broadly available or applicable to a company’s 
general workforce and the company demonstrates that the executives’ or directors’ eligibility to 
receive the compensation does not implicate significant compensation matters.” Staff Legal 
Bulletin No. 14J (Oct. 23, 2018) (“SLB 14J”). Additionally, the Staff has stated that “the 
availability of certain forms of compensation to senior executives and/or directors that are also 
broadly available or applicable to the general workforce does not generally raise significant 
compensation issues that transcend ordinary business matters.” Id. In explaining its view, the Staff 
described an example of a stockholder proposal relating to a company’s golden parachute 
provision that was available to a significant portion of a company’s general workforce and stated 
that “it is difficult to conclude that a proposal does not relate to a company’s ordinary business 
when it addresses aspects of compensation that are broadly available or applicable to a company’s 
general workforce, even when the proposal is framed in terms of the senior executives and/or 
directors.” Id. 

The Staff has consistently permitted exclusion of stockholder proposals under Rule 14a-
8(i)(7) when those proposals focus on ordinary business matters, even when the proposal also 
addressed executive compensation. See, e.g., AT&T Inc. (Jan. 29, 2019) (permitting exclusion 
under Rule 14a-8(i)(7) of a proposal requesting the inclusion of the company’s long-term issuer 
debt rating as a component determining Chief Executive Officer and Chief Financial Officer 
compensation, noting that “although the [p]roposal relates to executive compensation, the focus of 
the [p]roposal is on the ordinary business matter of management of existing debt”); Delta Air 
Lines, Inc. (Mar. 27, 2012) (permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting 
that the board prohibit payment of incentive compensation to executive officers unless the 
company first adopts a process to fund the retirement accounts of its pilots, noting that “although 
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the proposal mentions executive compensation, the thrust and focus of the proposal is on the 
ordinary business matter of employee benefits”); Exelon Corp. (Feb. 21, 2007) (permitting 
exclusion under Rule 14a-8(i)(7) of a proposal seeking to prohibit bonus payments to executives 
to the extent performance goals were achieved through a reduction in retiree benefits, noting that 
“although the proposal mentions executive compensation, the thrust and focus of the proposal is 
on the ordinary business matter of general employee benefits”). 

The Proposal asks the Company’s Board of Directors to “adopt a policy that when a 
financial performance metric is adjusted to exclude legal or compliance costs when evaluating 
performance for purposes of determining the amount or vesting of any senior executive 
compensation award, it provide an explanation of why the precise exclusion is warranted and a 
breakdown of the litigation costs.” Although the Proposal is phrased as only relating to the amount 
or vesting of any senior executive compensation awards, implementation of the Proposal goes 
beyond consideration of senior executive compensation because the Company uses the same 
company-wide performance metrics and adjustments for all of its workforce eligible to receive 
incentive compensation under the Company’s compensation plans. 

The Company’s annual Global Management Incentive Plan and Global Performance 
Incentive Plan (collectively, the “Cash Incentive Plans”) employ the same company-wide 
performance metrics and related adjustments for all participants of the Cash Incentive Plans, 
including senior executives. As disclosed on page 57 of the Company’s definitive proxy statement 
filed on Schedule 14A with the Commission on April 8, 2019 (the “2019 Proxy Statement”), the 
Company used non-GAAP net income as one of the primary performance metrics to establish 
awards under the Cash Incentive Plans. Consistent with the Commission’s rules governing proxy 
disclosures, the 2019 Proxy Statement only discusses the compensation of the Company’s named 
executive officers. Nonetheless, in 2018, more than 10,000 U.S. active employees (constituting 
approximately 79% of the Company’s U.S. workforce) and more than 15,500 worldwide active 
employees (constituting approximately 72% of the Company’s worldwide workforce) were 
eligible to receive incentive compensation based on the Company’s performance metrics under the 
Cash Incentive Plans.  Because the Company’s Compensation Committee (“Compensation 

Committee”) uses the same non-GAAP net income in determining all awards under the Cash 
Incentive Plans, any adjustments to this performance metric impact more than 15,500 employees 
under the Cash Incentive Plans in the same manner, regardless of the applicable employee’s role 
at the Company. These adjustments have on occasion in the past included, and in the future may 
include, adjustments for some or all of the components of “legal or compliance costs” identified 
by the Proponent. The Company’s equal application of these performance metrics (including any 
related adjustments to such performance metrics) to approximately three-quarters of the 
Company’s workforce is designed to align this broad group of its staff eligible for such awards 
with the interests of its stockholders. The adjustment to performance metrics that are broadly 
applicable to the Company’s general workforce involves the ordinary business matter of the 
compensation and benefits of the general workforce and does not raise significant compensation 
issues that transcend ordinary business matters. 

Additionally, each year, the Company grants long-term Performance Units (rights to earn 
shares of the Company’s common stock or their cash equivalent based on pre-established 
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performance goals achieved over a performance period of generally three years). In 2018, more 
than 4,400 U.S. employees, or approximately 35% of the Company’s U.S. workforce, and more 
than 6,300 worldwide employees, or approximately 30% of the Company’s worldwide workforce, 
were eligible to receive Performance Units. Similar to the Cash Incentive Plans, vesting of these 
Performance Units is based in part on certain company-wide non-GAAP performance metrics that 
have in the past included, and may in the future include, adjustments for some or all of the 
components of “legal or compliance costs” identified by the Proponent. Again, the Compensation 
Committee uses the same non-GAAP measures in determining Performance Unit award vesting 
and, thus, any adjustments to these metrics would impact the more than 6,300 employees eligible 
for these awards in the same manner, regardless of whether such employee is a senior executive 
officer. Similar to the application of the performance metrics to the Cash Incentive Plans, the 
Company’s equal application of these performance metrics (including any related adjustments to 
such performance metrics) across a broad group of eligible personnel is designed to align staff 
interests with the long-term interests of its stockholders and does not raise significant policy issues 
that transcend the ordinary business matter of the compensation and benefits applicable to the 
Company’s general workforce. 

Similar to the example cited by the Staff in SLB 14J, although the Proposal is framed as 
addressing senior executive compensation, the Proposal implicates a much broader set of 
employees than the Company’s senior executive officers. Approximately 79% of the Company’s 
U.S. workforce is eligible to participate in the Cash Incentive Plans and approximately 35% of the 
Company’s U.S. workforce is eligible to receive Performance Units. Because the Cash Incentive 
Plans and Performance Units are captured by the Proposal, and they both use performance metrics 
to calculate such incentive awards that involve adjustments for some or all of the components of 
“legal or compliance costs” identified by the Proponent, this demonstrates that, like the example 
of the golden parachute proposal in SLB 14J, the Proposal focuses on aspects of compensation that 
are available or apply to the general workforce, despite being framed as a request related to senior 
executive compensation. The thrust and focus of the Proposal is on the ordinary business matter 
of performance metric adjustments that equally impact compensation for the Company’s entire 
general workforce. Consistent with Staff guidance, it would be “difficult to conclude that [the 
P]roposal does not relate to [the C]ompany’s ordinary business.” 

2. The Proposal may be excluded because it seeks to micromanage the Company’s 
compensation process.  

As discussed above, under Rule 14a-8(i)(7), a company may exclude a stockholder 
proposal from its proxy materials “[i]f the proposal deals with a matter relating to the company’s 
ordinary business operations.” The Commission has stated that one consideration in determining 
whether a proposal may be excluded under Rule 14a-8(i)(7) is whether the “proposal seeks to 
‘micro-manage’ the company by probing too deeply into matters of a complex nature upon which 
shareholders, as a group, would not be in a position to make an informed judgment.” 1998 Release. 
The Staff will determine that a proposal seeks to micromanage a company when it specifies 
“intricate detail, or seeks to impose specific time-frames or methods for implementing complex 
policies” that would cause the demands of the Proposal to displace the judgment of a company’s 
board of directors and/or management. Id. The Staff recently reiterated that, when considering 
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arguments for exclusion based on micromanagement, it looks “to whether the proposal seeks 
intricate detail or imposes a specific strategy, method, action, outcome or timeline for addressing 
an issue, thereby supplanting the judgment of management and the board.” Staff Legal Bulletin 
No. 14K (Oct. 16, 2019) (“SLB 14K”). The Staff’s analysis of micromanagement arguments is 
based on “the manner in which a proposal seeks to address an issue,” regardless of whether that 
issue concerns a subject matter that is appropriate for stockholders to vote on. SLB 14J. As a result, 
a proposal that seeks to micromanage the company may be excluded under Rule 14a-8(i)(7) even 
if the proposal is not excludable as a matter that is “so fundamental to management’s ability to run 
a company on a day-to-day basis that they could not, as a practical matter, be subject to direct 
shareholder oversight.” Id; See 1998 Release. 

The Staff has determined that proposals which seek to micromanage a company are 
excludable under Rule 14a-8(i)(7) because they do not afford a company, its board of directors or 
its management sufficient flexibility or discretion in addressing complex matters or making 
decisions regarding the day-to-day business of the company. SLB 14K. Following a stockholder 
vote on a proposal, it is the job of the board of directors and management to determine how to 
implement the proposal. “If the method or strategy for implementing the action requested by the 
proposal is overly prescriptive, thereby potentially limiting the judgment and discretion of the 
board and management, the proposal may be viewed as micromanaging the company.” SLB 14K. 

As explained in SLB 14J, a proposal may be properly excluded under Rule 14a-8(i)(7) for 
micromanaging even if the proposal otherwise addresses a subject matter that is proper for 
inclusion pursuant to Rule 14a-8. This is because the Staff analyzes these proposals based on the 
manner in which they are presented, rather than the subject matter of the proposal. Additionally, 
the Staff has indicated that it no longer “believe[s] there is a basis for treating executive 
compensation proposals differently than other types of proposals” in evaluating whether a proposal 
attempts to micromanage a company. SLB 14J. As an example, the Staff explained that a proposal 
detailing the eligible expenses covered under a company’s relocation expense policy, such as the 
type and duration of temporary living assistance, as well as the scope of eligible participants and 
amounts covered, could well be excluded on the basis of micromanagement. SLB 14J. Therefore, 
even though the Proposal may not be afforded exclusion based on the first consideration under 
Rule 14a-8(i)(7) (i.e., that it relates to “tasks that are so fundamental to management’s ability to 
run a company on a day-to-day basis that they could not, as a practical matter, be subject to direct 
shareholder oversight”), it may nonetheless be properly excluded under the “micromanagement” 
consideration. 

The Staff has previously permitted exclusion of proposals pursuant to Rule 14a-8(i)(7) that 
involve senior executive compensation because the proposals attempted to micromanage the 
companies. For example, in Johnson & Johnson ( Feb. 14, 2019), the Staff allowed exclusion of a 
proposal requesting that the company adopt a policy prohibiting the adjustment of performance 
metrics to exclude legal or compliance costs in determining the vesting or amount of incentive 
compensation awards for senior executive officers. In granting relief, the Staff stated that the 
proposal “micromanages the [c]ompany by seeking to impose specific methods for complex 
policies” and that the proposal “would prohibit any adjustment of the broad categories of expenses 
covered by the [p]roposal without regard to specific circumstances or the possibility of reasonable 
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exceptions.” See also AbbVie Inc. (Feb. 15, 2019) (same). Additionally, in Abbott Laboratories 
(Feb. 28, 2019), the Staff allowed exclusion of a proposal requesting that the board of directors 
“adopt a policy that the compensation committee must approve each proposed sale of 
compensation shares by a senior executive during a buyback and, for each such approval granted, 
explain in writing, for inclusion in the Company’s proxy statement for the relevant period, why 
the compensation committee concluded that approving the sale was in the Company’s long-term 
best interest.” The Staff stated that the proposal micromanaged the company because it would 
require compensation committee approval of such senior executive sales and require the company 
to “include explanatory disclosure in the proxy statement describing how the committee concluded 
that approving the sale was in the Company’s long-term best interest.” Id.  

Similar to the proposal in Johnson & Johnson, the Proposal focuses on specific legal and 
compliance cost-related adjustments to senior executive incentive awards. Specifically, the 
Proposal provides a very detailed definition of “Legal or Compliance Costs,” similar to the 
proposal in Johnson & Johnson, and defines them as “expenses or charges associated with any 
investigation, litigation or enforcement action related to drug distribution, including legal fees; 
amounts paid in fines; penalties or damages; and, amounts paid in connection with monitoring 
required by any settlement or judgment of claims of the kind described above.” In mandating this 
definition of “Legal or Compliance Costs,” the Proposal would significantly impact the 
Company’s internal operational reporting processes and practices and would require the Company 
to create separate operational reporting procedures and methods to support the identification and 
collection of specific costs in accordance with the Proponent’s definition of “Legal or Compliance 
Costs” in order to effectively report on these costs and the rationale for why certain of these costs 
warrant adjustment to the Company’s financial metrics and why certain of them do not. The 
Company’s discussion of such rationale would be based on the very prescriptive definition of 
“Legal or Compliance Costs” and, as such, would result in a third way of analyzing such costs (in 
addition to the Company’s GAAP presentation of such costs and Non-GAAP presentation of such 
costs in the Company’s quarterly earnings reports to investors), and such analysis would not be 
reflective of how the Company’s management thinks about or manages such costs. As such, this 
alternative definition of Legal or Compliance costs may be different from the definition of Legal 
costs that are included as adjustments to certain of the Company’s financial metrics pursuant to 
the standard established under the Company’s Non-GAAP Adjustments Policy (that is overseen 
by the Company’s Audit Committee) in order to provide investors with consistent reconciling 
adjustments over time pursuant to the requirements of Regulation G of the Commission’s rules. 
The Company’s existing procedures and methods are in accordance with accounting standards and 
give consideration to complex accounting interpretations and guidance and complex policies 
regarding materiality. For example, amounts paid in connection with “monitoring required by any 
settlement or judgment” involve many activities that would typically be characterized and captured 
under accounting principles as any one of research and development, administrative, general or 
other operational expense or cost of sales. Similarly, the Proponent’s definition employs a subset 
of potential legal or compliance costs relating solely to drug distribution. The Proponent is 
essentially stepping into the middle of these considerations and imposing “specific methods for 
implementing complex policies” for how to account for, consider, and disclose these adjustments 
and performance metrics.  
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Additionally, the Proposal’s request for the Company to provide an explanation of “why 
the precise exclusion is warranted” in addition to “a breakdown of litigation costs” is akin to the 
request in Abbott Laboratories for an explanation as to “why the [Compensation] Committee 
concluded that approving the sale was in the [company’s] long-term best interest.” Viewed in 
conjunction with the definition of “Legal and Compliance Costs” discussed above, the Proposal 
affords no “flexibility or discretion” to the Board of Directors in determining whether it is 
appropriate to include a detailed explanation of the rationale for such adjustments and a breakdown 
of the Proposal’s prescribed form of litigation costs. Instead, the Proposal promotes a policy that 
would prescribe detailed disclosure with respect to such adjustments in each case, regardless of 
context, materiality and other relevant considerations. This inflexibility in the Proposal’s request 
is precisely the focus of the Staff’s guidance regarding micromanagement in SLB 14K. Although 
not specified in the Proposal itself, the Proponent’s references in the supporting statement to the 
GAAP reconciliations and one of the Company’s quarterly reports on Form 10-Q indicates that 
the Proponent expects the Company to include this disclosure in its filings with the Commission, 
potentially in its annual report on Form 10-K or proxy statements in conjunction with the 
Company’s Compensation Discussion and Analysis (“CD&A”). Similar to Abbott Laboratories, 
the Proposal prescribes a specific supplemental disclosure that impacts complex policies relating 
to materiality, internal cost-classification, and incentive plan operation and management and goes 
even further by then mandating the breakdown of a specific cost line-item. In its 2019 Proxy 
Statement, in compliance with Commission rules, the Company provides reconciliations of non-
GAAP measures to their GAAP equivalents with detail as to which adjustments are made to 
determine the non-GAAP metric used in determining a component of the Company’s 
compensation program. The Proposal would mandate additional disclosure beyond these detailed 
reconciliations required by Commission rules and prescribes intricate detail regarding the rationale 
for a small subset of adjustments under incentive compensation plans involving multiple 
performance metrics. The Staff has previously concurred that proposals seeking to increase or 
modify disclosures regarding ordinary business matters are excludable under Rule 14(a-8(i)(7). In 
Amerinst Insurance Group, Ltd. (Apr. 14, 2005), the Staff permitted exclusion of a proposal 
requiring disclosure of the accounting, each quarter, of its line items and amounts of operating and 
management expenses since it related to the ordinary business matter of the company’s 
presentation of its financial information. And, in Eli Lilly and Co. (Jan. 13, 2017), the Staff 
permitted exclusion under Rule 14a-8(i)(7) of a proposal relating to the disclosure of litigation 
information above and beyond what is required under the Commission’s rules. The Proposal’s 
attempt to prescribe a detailed cost definition and mandate a prescribed supplemental disclosure 
relating to “the precise exclusion[s]” from the Company’s financial performance metrics is exactly 
the kind of request that “prob[es] too deeply into matters of a complex nature” that the 
Commission’s rules are intended to address and is precisely the focus of the Staff’s guidance 
regarding micromanagement in SLB 14K. 

B. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(10) Because the 
Company Has Substantially Implemented the Proposal. 

Rule 14a-8(i)(10) permits a company to exclude a stockholder proposal if “the company 
has already substantially implemented the proposal.” The Commission adopted the “substantially 
implemented” standard in 1983 after determining that the “previous formalistic application” of the 
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rule defeated its purpose, which is to “avoid the possibility of shareholders having to consider 
matters which already have been favorably acted upon by the management.” See the 1983 Release 
and Exchange Act Release No. 34-12598 (July 7, 1976) (“1983 Release”). Accordingly, the 
actions requested by a proposal need not be “fully effected” provided that they have been 
“substantially implemented” by the company. See 1983 Release. Furthermore, the Staff has stated 
that “a determination that the company has substantially implemented the proposal depends upon 
whether its particular policies, practices and procedures compare favorably with the guidelines of 
the proposal.” Texaco, Inc. (Mar. 6, 1991, recon. granted Mar. 28, 1991). 

Applying this standard, the Staff has consistently permitted the exclusion of proposals 
under Rule 14a-8(i)(10) when it has determined that the company’s policies, practices and 
procedures or public disclosures compare favorably with the guidelines of the proposal. See, e.g., 
Wal-Mart Stores, Inc. (Mar. 27, 2014); Peabody Energy Corp. (Feb. 25, 2014); The Goldman 
Sachs Group, Inc. (Feb. 12, 2014); Hewlett-Packard Co. (Dec. 18, 2013); Deere & Co. (Nov. 13, 
2012); Duke Energy Corp. (Feb. 21, 2012); Exelon Corp. (Feb. 26, 2010); ConAgra Foods, Inc. 
(July 3, 2006); The Gap, Inc. (Mar. 16, 2001); Nordstrom, Inc. (Feb. 8, 1995); Texaco, Inc. (Mar. 
6, 1991, recon. granted Mar. 28, 1991). In addition, the Staff has permitted exclusion under Rule 
14a-8(i)(10) where a company already addressed the underlying concerns and satisfied the 
essential objectives of the proposal, even if the proposal had not been implemented exactly as 
proposed by the proponent. For example, in PG&E Corp. (Mar. 10, 2010), the Staff permitted 
exclusion under Rule 14a-8(i)(10) of a proposal requesting that the company provide a report 
disclosing, among other things, the company’s standards for choosing the organizations to which 
the company makes charitable contributions and the “business rationale and purpose for each of 
the charitable contributions.” In arguing that the proposal had been substantially implemented, the 
company referred to a website where the company had described its policies and guidelines for 
determining the types of grants that it makes and the types of requests that the company typically 
does not fund. Although the proposal appeared to contemplate disclosure of each and every 
charitable contribution, the Staff concluded that the company had substantially implemented the 
proposal. See also, e.g., MGM Resorts Int’l (Feb. 28, 2012) (permitting exclusion on substantial 
implementation grounds of a proposal requesting a report on the company’s sustainability policies 
and performance, including multiple, objective statistical indicators, where the company published 
an annual sustainability report); Exelon Corp. (Feb. 26, 2010) (permitting exclusion on substantial 
implementation grounds of a proposal requesting a report disclosing policies and procedures for 
political contributions and monetary and non-monetary political contributions where the company 
had adopted corporate political contributions guidelines); The Gap Inc. (Mar. 16, 2001) (permitting 
exclusion on substantial implementation grounds of a proposal requesting a report on child labor 
practices of the company’s suppliers where the company had established a code of vendor conduct, 
monitored compliance with the code, published information on its website about the code and 
monitoring programs and discussed child labor issues with stockholders). 

In each of its proxy statements, the Company provides a full and detailed reconciliation of 
the impact of all of its adjustments to its financial performance and operating measures, including 
adjustments relating to legal proceedings, in compliance with GAAP requirements, as well as 
reasons for making these adjustments. In fact, the Company is required to do so under the 
regulations of the Commission.  
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Instruction 3 to Item 402(b) of Regulation S-K of the Commission’s rules provides that the 
CD&A should “focus on the material principles underlying the registrant’s executive 
compensation policies and decisions and the most important factors relevant to analysis of those 
policies and decisions.” The Company’s CD&A section of its 2019 Proxy Statement discusses at 
length the performance goals and payouts under the Company’s short- and long-term incentive 
programs, adjustments to GAAP measures to derive non-GAAP financial performance measures 
and the reasons that the Compensation Committee selected the goals and incentive program design.  

In the supporting statement, the Proponent cites a Council of Institutional Investors petition 
for the Commission to adopt “a requirement for clear explanations and GAAP reconciliations that 
would permit a shareholder to understand the company’s approach” regarding executive 
compensation. The Company already provides clear explanations and GAAP reconciliations for 
stockholders to review in its proxy materials, including, the following: 

 As previously discussed, the 2019 Proxy Statement includes a three-page annex (Annex B, 
attached here as Exhibit B) of detailed reconciliations of non-GAAP performance measures to 
the applicable GAAP performance measures, including footnotes providing further detail 
about the adjustments such as when adjustments were made in light of considerations related 
to taxes, acquisitions and other similar adjustments. These reconciliations include all relevant 
adjustments that the Company makes to its financial measures, for each of the last three fiscal 
years, in order to calculate the non-GAAP financial performance measures that were used to 
help determine relevant incentive awards under the Company’s Cash Incentive Plans and 
Performance Units. Notably, on page B-2 of Annex B of the 2019 Proxy Statement, “Expense 
related to legal proceedings” is specifically identified as an adjustment to GAAP operating 
expenses to derive the non-GAAP operating expenses, showing that where such adjustments 
are made, the Company does already specifically identify the amount of such adjustments and 
the impact of such adjustments in deriving the non-GAAP performance measures.  Although 
the Company may not provide “a breakdown of the litigation costs” in disclosing its 
performance metrics, the Company’s disclosure is consistent with the procedures the Company 
has in place for tracking such costs and the requirements for non-GAAP reconciliations and 
compares favorably to the Proponent’s goal of having the Company provide “clear 
explanations and GAAP reconciliations that would permit a shareholder to understand the 
[C]ompany’s approach.”  

 The Company also provides detailed and extensive explanations and data regarding the 
financial and strategic goals and actual performance under the Company’s incentive plans, and 
the link between this performance and actual pay. For example, on page 41 of the 2019 Proxy 
Statement, the Company discloses that the Compensation Committee determined to retain the 
use of non-GAAP Earnings Per Share in determining executive compensation in 2019 and 
2020 because it believes the measure “focus[es executive officers] on investor commitments 
and delivering stockholder value.”  

 Similarly, the 2019 Proxy Statement also discloses on page 41 that the Company added the use 
of the non-GAAP measure Return on Invested Capital to the determination of 2019 and 2020 
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executive compensation “to emphasize [its] goal of remaining disciplined in [its] management 
of the business and use of capital.”  

 In addition, in discussing the link between three non-GAAP financial measures in determining 
the amount of its long-term incentive awards and performance, the Company states in part that 
“[t]hese non-GAAP operating measures were chosen to drive performance in alignment with, 
and focus our executives on, our 2014-2018 investor commitments.” Id. At 39.  

 Throughout the CD&A, the Company also explains the link between these non-GAAP 
financial measures and how it determines compensation and provides charts to illustrate these 
applications clearly, including the charts on pages 40, 51, 53, 55 and 58 of the 2019 Proxy 
Statement.  

 Additionally, the 2019 Proxy Statement discloses that after the 2018 annual meeting, the 
Company directly sought additional feedback from its stockholders and “engaged in 
governance-focused outreach activities and discussions with stockholders owning 
approximately 53% of” the Company’s outstanding stock, including discussions regarding the 
Company’s compensation practices. Id. 32 and 41. The “predominant feedback from investors 
with respect to [the Company’s] compensation and governance practices was that they are 
satisfied with [the Company’s] compensation program and governance practices.” Id. 
Nonetheless, the Compensation Committee evaluated potential performance award goal 
designs for the Performance Units and made changes to the performance metrics to take into 
account discussions with the Company’s stockholders. Id. 32 and 41. 

Accordingly, the Proposal has been substantially implemented and the Company believes 
it may properly omit the Proposal from its 2020 Proxy Materials pursuant to Rule 14a-8(i)(10). 

 
III. CONCLUSION 

Based upon the foregoing analysis, we hereby respectfully request that the Staff confirm 
that it will not recommend enforcement action if the Proposal is excluded from the Company’s 
2020 Proxy Materials (i) pursuant to Rule 14a-8(i)(7) because it deals with a matter relating to the 
Company’s ordinary business operations and (ii) pursuant to Rule 14a-8(i)(10) because the 
Company has already substantially implemented the Proposal.  

* * * * 

We would be pleased to provide any additional information and answer any questions that 
the Staff may have regarding this submission. If the Staff does not concur with the Company’s 
position, we would appreciate an opportunity to confer with the Staff concerning this matter prior 
to the determination of the Staff’s final position. In addition, the Company requests that the 
Proponent copy the undersigned on any response it may choose to make to the Staff, pursuant to 
Rule 14a-8(k).  
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If we can be of any further assistance in this matter, please do not hesitate to contact me at 
714-755-8261. Please acknowledge receipt of this letter by return electronic mail. Thank you for 
your attention to this matter. 

Sincerely, 

 
Regina M. Schlatter 
of LATHAM & WATKINS LLP 
 
 

 
cc: Andrea A. Robinson, Associate General Counsel and Assistant Secretary 
 Amgen Inc. 
 

Christopher DiFusco, Chief Investment Officer 
The City of Philadelphia Public Employees Retirement System 
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Exhibit A 
  



RESOLVED, that shareholders of Amgen Inc. ("Company") urge the Board of Directors to adopt a 
policy t hat when a fi nancial performance metric is adjusted t o exclude legal or compliance costs 
when evaluating performance for purposes of determining the amount or vesting of any senior 
executive compensation award, it provide an explanation of why the precise exclusion is 
warranted and a breakdown of the litigation costs. "Legal or compliance costs" are expenses or 
charges associated w ith any investigation, litigation or enforcement action related to drug 
distribution, including legal fees; amounts paid in fines; penalties or damages; and, amounts paid 
in connection with monitoring required by any settlement or judgment of claims of the kind 
described above. "Incentive Compensation" is compensation paid pursuant to short-term and 
long-term incentive compensation plans and programs. The policy should be implemented in a 
way that does not violate any existing contractual obligation of the Company or the terms of any 
compensation or benefit plan. 

SUPPORTING STATEMENT: The Company adjusts financial metrics when calcu lating progress 
on goals for purposes of awarding incentive compensation. We believe disclosure and 
transparency on the adjustments would enable shareholders to determine if the exclusions are 
appropriate and whether senior executives are being insulated from legal risks and incentivized 
to disregard litigation costs and related reputational damage. 

For example, the Company's quarterly report on Form 10-Q ("10-Q") for the quarter ended 
March 31, 2019, revealed that it agreed to pay $24.75 million to resolve allegations from the U.S. 
Department of Justice. The Justice Department's April 25, 2019 press release reported the 
settlement resolved allegations of kickbacks (https://www.justice.gov/opa/pr/two-pharmaceutical
companies-agree-pay-total-nearly-125-million-resolve-allegations-they-paid). It also cites a number of 
lawsuits relating to anti-competitive practices w ith biosimilar and generic manufacturers. The 
Company reported t hat it was not in a position to assess t he likely outcome or its exposure to 
these lawsuits. 

The Company uses adjusted operating margin and adjusted operating expenses to determine 
awards under the long-term equity incentive plan. The Company excludes litigation and legal 
settlements when calculating these metrics. 

Many investors believe that companies should do a better job disclosing the purpose of using 
adjusted-GAAP metrics for executive compensation. The Council of Institutional Investors, 
whose members represent $35 trillion in assets under management and advisement, filed a 
petition with the SEC calling for " ... a requirement for clear explanations and GAAP 
reconciliations that would permit a shareholder to understand the company's approach and 
factor that into its say-on-pay vote and/or buy/sell decision 
(https://www.sec.gov/ru1es/petitions/2019/petn4-745.pdf)." 

We agree more clarity is needed to enable shareholders to determine whether the Company is 
providing appropriate incentives to executive management. 
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Appendix B

Appendix B
Reconciliations of GAAP to Non-GAAP Measures

Amgen Inc.
GAAP to Non-GAAP Reconciliations
(Dollars in millions)
(Unaudited)

Years ended December 31,

2018 2017 2016

GAAP cost of sales $ 4,101 $ 4,069 $ 4,162
Adjustments to cost of sales:

Acquisition-related expenses (a) (1,099) (1,126) (1,248)
Certain net charges pursuant to our restructuring initiative (1) — (1)

Total adjustments to cost of sales (1,100) (1,126) (1,249)

Non-GAAP cost of sales $ 3,001 $ 2,943 $ 2,913

GAAP cost of sales as a percentage of product sales 18.2% 18.7% 19.0%
Acquisition-related expenses (a) -4.9 -5.2 -5.7
Certain net charges pursuant to our restructuring initiative 0.0 0.0 0.0

Non-GAAP cost of sales as a percentage of product sales 13.3% 13.5% 13.3%

GAAP research and development expenses $ 3,737 $ 3,562 $ 3,840
Adjustments to research and development expenses:

Acquisition-related expenses (a) (78) (77) (78)
Certain net charges pursuant to our restructuring initiative (2) (3) (7)

Total adjustments to research and development expenses (80) (80) (85)

Non-GAAP research and development expenses $ 3,657 $ 3,482 $ 3,755

GAAP research and development expenses as a percentage of product
sales 16.6% 16.3% 17.5%

Acquisition-related expenses (a) -0.4 -0.3 -0.3
Certain net charges pursuant to our restructuring initiative 0.0 0.0 0.0

Non-GAAP research and development expenses as a percentage of
product sales 16.2% 16.0% 17.2%

GAAP selling, general and administrative expenses $ 5,332 $ 4,870 $ 5,062
Adjustments to selling, general and administrative expenses:

Acquisition-related expenses (a) (84) (99) (180)
Certain net charges pursuant to our restructuring initiative (16) (2) (5)
Other — (3) —

Total adjustments to selling, general and administrative expenses (100) (104) (185)

Non-GAAP selling, general and administrative expenses $ 5,232 $ 4,766 $ 4,877

GAAP selling, general and administrative expenses as a percentage of
product sales 23.7% 22.3% 23.1%

Acquisition-related expenses (a) -0.4 -0.4 -0.8
Certain net charges pursuant to our restructuring initiative -0.1 0.0 0.0
Other 0.0 0.0 0.0

Non-GAAP selling, general and administrative expenses as a percentage
of product sales 23.2% 21.9% 22.3%
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Years ended December 31,

2018 2017 2016

GAAP operating expenses $ 13,484 $ 12,876 $ 13,197
Adjustments to operating expenses:

Adjustments to cost of sales (1,100) (1,126) (1,249)
Adjustments to research and development expenses (80) (80) (85)
Adjustments to selling, general and administrative expenses (100) (104) (185)
Certain net charges pursuant to our restructuring initiative (b) 7 (83) (24)
Certain other expenses (25) — —
Acquisition-related adjustments (c) (296) (292) (4)
Expense related to legal proceedings — — (105)

Total adjustments to operating expenses (1,594) (1,685) (1,652)

Non-GAAP operating expenses $ 11,890 $ 11,191 $ 11,545

GAAP operating income $ 10,263 $ 9,973 $ 9,794
Adjustments to operating expenses 1,594 1,685 1,652

Non-GAAP operating income $ 11,857 $ 11,658 $ 11,446

GAAP operating income as a percentage of product sales 45.5% 45.8% 44.7%
Adjustments to cost of sales 4.9 5.2 5.7
Adjustments to research and development expenses 0.4 0.3 0.3
Adjustments to selling, general and administrative expenses 0.5 0.4 0.8
Certain net charges pursuant to our restructuring initiative (b) 0.0 0.4 0.2
Certain other expenses 0.0 0.0 0.0
Acquisition-related adjustments (c) 1.3 1.4 0.0
Expense related to legal proceedings 0.0 0.0 0.6

Non-GAAP operating income as a percentage of product sales 52.6% 53.5% 52.3%

GAAP interest and other income, net $ 674 $ 928 $ 629
Adjustments to other income (d) (68) — —

Non-GAAP interest and other income, net $ 606 $ 928 $ 629

GAAP income before income taxes $ 9,545 $ 9,597 $ 9,163
Adjustments to operating expenses 1,594 1,685 1,652
Adjustments to other income (d) (68) — —

Non-GAAP income before income taxes $ 11,071 $ 11,282 $ 10,815

GAAP provision for income taxes $ 1,151 $ 7,618 $ 1,441
Adjustments to provision for income taxes:

Income tax effect of the above adjustments (e) 362 538 525
Other income tax adjustments (f) (15) (6,120) 64

Total adjustments to provision for income taxes 347 (5,582) 589

Non-GAAP provision for income taxes $ 1,498 $ 2,036 $ 2,030

GAAP tax as a percentage of income before taxes 12.1% 79.4% 15.7%
Adjustments to provision for income taxes:

Income tax effect of the above adjustments (e) 1.6 -7.1 2.5
Other income tax adjustments (f) -0.2 -54.3 0.6

Total adjustments to provision for income taxes 1.4 -61.4 3.1

Non-GAAP tax as a percentage of income before taxes 13.5% 18.0% 18.8%

GAAP net income $ 8,394 $ 1,979 $ 7,722
Adjustments to net income:

Adjustments to income before income taxes, net of the income tax effect 1,164 1,147 1,127
Other income tax adjustments (f) 15 6,120 (64)

Total adjustments to net income 1,179 7,267 1,063

Non-GAAP net income $ 9,573 $ 9,246 $ 8,785
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Amgen Inc.
GAAP to Non-GAAP Reconciliations
(In millions, except per-share data)
(Unaudited)

The following table presents the computations for GAAP and non-GAAP diluted earnings per share.

Years ended December 31,
2018 2017 2016

GAAP Non-GAAP GAAP Non-GAAP GAAP Non-GAAP

Net income $ 8,394 $ 9,573 $ 1,979 $ 9,246 $ 7,722 $ 8,785

Shares
Weight-average shares for basic EPS 661 661 731 731 748 748
Effect of dilutive securities 4 4 4 4 6 6

Weighted-average shares for diluted EPS 665 665 735 735 754 754

Diluted earnings per share $ 12.62 $ 14.40 $ 2.69 $ 12.58 $ 10.24 $ 11.65

(a) The adjustments related primarily to noncash amortization of intangible assets acquired in business combinations.
(b) For the year ended December 31, 2017, the adjustment related primarily to severance expenses associated with our restructuring initiative. For the year ended

December 31, 2016, the adjustment related primarily to asset-related charges associated with our site closures.
(c) For the years ended December 31, 2018 and 2017, the adjustments related primarily to impairments of intangible assets acquired in business combinations.
(d) For the year ended December 31, 2018, the adjustment related to the net gain associated with the Kirin-Amgen share acquisition.
(e) The tax effect of the adjustments between our GAAP and non-GAAP results takes into account the tax treatment and related tax rate(s) that apply to each adjustment in the

applicable tax jurisdiction(s). Generally, this results in a tax impact at the U.S. marginal tax rate for certain adjustments, including the majority of amortization of intangible
assets, whereas the tax impact of other adjustments, including restructuring expense, depends on whether the amounts are deductible in the respective tax jurisdictions
and the applicable tax rate(s) in those jurisdictions. Due to these factors, the effective tax rates for the adjustments to our GAAP income before income taxes, for the year
ended December 31, 2018, was 23.7% compared with 31.9% and 31.8% for 2017 and 2016, respectively.

(f) For the year ended December 31, 2017, the adjustment related primarily to the impact of U.S. Corporate tax reform, including the repatriation tax on accumulated foreign
earnings and the remeasurement of certain net deferred and other tax liabilities.
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