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RAN D. BEN-TZUR 
January 29, 2020 

EMAIL: RBENTZUR@FENWICK.COM 
Direct Dial: +1 650-335-7613 

BY EMAIL (shareholderproposals@sec.gov) 

U.S. Securities and Exchange Commission  
Division of Corporation Finance 
Office of Chief Counsel  
100 F Street, N.E. Washington, D.C. 20549 

RE: Upwork Inc. 2020 Annual Meeting of Stockholders: Omission of Shareholder Proposal of 
James McRitchie and Myra K. Young 

Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as 
amended (the “Exchange Act”), we are writing on behalf of our client, Upwork Inc., a Delaware 
corporation (the “Company”), to request that the Staff of the Division of Corporation Finance (the 
“Staff”) of the U.S. Securities and Exchange Commission (the “Commission”) concur with the 
Company’s view that, for the reasons stated below, it may exclude the shareholder proposal and 
supporting statement (the “Proposal”) submitted by James McRitchie and Myra K. Young (the 
“Proponents”) from the proxy materials to be distributed by the Company in connection with its 
2020 annual meeting of stockholders (the “2020 proxy materials”). 

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”), 
we are emailing this letter and its attachments to the Staff at shareholderproposals@sec.gov. In 
accordance with Rule 14a-8(j), we are simultaneously sending a copy of this letter and its 
attachments to the Proponents as notice of the Company’s intent to omit the Proposal from the 
2020 proxy materials. 

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents are required 
to send companies a copy of any correspondence that the shareholder proponents elect to submit 
to the Commission or the Staff. Accordingly, we are taking this opportunity to remind the 
Proponents that if the Proponents submit correspondence to the Commission or the Staff with 
respect to the Proposal, a copy of that correspondence should concurrently be furnished to 
the Company. 
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I. The Proposal 

The resolution of the Proposal is copied below: 

Shareholders request that our board of directors take the steps 
necessary to enable as many shareholders as may be needed to 
aggregate their shares to equal 3% of our stock owned continuously 
for 3-years in order to enable shareholder proxy access with the 
following provisions:  

Nominating shareholders and groups must have owned at least 3% 
of the outstanding shares of common stock of the Company 
continuously for a period of at least 3-years. Such shareholders shall 
be entitled to nominate a total of up to 25% of the number of 
authorized directors.  

II. Basis for Exclusion 

We hereby respectfully request that the Staff concur in the Company’s view that it may 
exclude the Proposal from the 2020 proxy materials pursuant to Rule 14a-8(i)(10) because the 
Company has substantially implemented the Proposal. 

III. Background 

The Company received an initial version of the Proposal via mail on December 20, 2019, 
accompanied by a cover letter from the Proponents.  On December 26, 2019, the Company sent a 
letter (the “Deficiency Letter”) to the Proponents’ designated agent John Chevedden, via email 
and courier, requesting a written statement from the record owner of the Proponents’ shares 
verifying that the Proponents had beneficially owned the requisite number of shares of the 
Company’s common stock continuously for at least one year as of the date of submission of the 
Proposal. On December 28, 2019, via email, the Company received a letter from TD Ameritrade 
(the “Broker Letter”), dated December 27, 2019, verifying the Proponents’ stock ownership.  
Copies of the initial Proposal, the Deficiency Letter, the Broker Letter and related correspondence 
are attached hereto as Exhibit A. 

IV. The Proposal May be Excluded Under Rule 14a-8(i)(10) Because the Company Has 
Substantially Implemented the Proposal. 

A. Rule 14a-8(i)(10) 

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal if the company has 
already substantially implemented the proposal. The Commission adopted the “substantially 
implemented” standard in 1983 after determining that the “previous formalistic application” of the 
rule defeated its purpose, which is to “avoid the possibility of shareholders having to consider 
matters which already have been favorably acted upon by the management.” See Exchange Act 
Release No. 34-20091 (Aug. 16, 1983) (the “1983 Release”) and Exchange Act Release No. 34-
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12598 (July 7, 1976). Accordingly, the actions requested by a proposal need not be “fully effected” 
provided that they have been “substantially implemented” by the company. See 1983 Release. 

Applying this standard, the Staff has permitted exclusion under Rule 14a-8(i)(10) when the 
company’s policies, practices and procedures compare favorably with the guidelines of the 
proposal.  See, e.g., Exxon Mobil Corp. (Mar. 17, 2015) (permitting exclusion of a proposal 
requesting that the company commit to increasing the dollar amount authorized for capital 
distributions to shareholders through dividends or share buybacks where the company’s long-
standing capital allocation strategy and related “policies practices and procedures compare[d] 
favorably with the guidelines of the proposal and…therefore, substantially implemented the 
proposal”); Walgreen Co. (Sept. 26, 2013) (permitting exclusion of a proposal requesting 
elimination of certain supermajority vote requirements where the company’s elimination from its 
governing documents of all but one such requirement “compare[d] favorably with the guidelines 
of the proposal”); General Dynamics Corp. (Feb. 6, 2009) (permitting exclusion of a proposal 
requesting a 10% ownership threshold for special meetings where the company planned to adopt 
a special meeting bylaw with an ownership threshold of 10% for special meetings called by one 
shareholder and 25% for special meetings called by a group of shareholders). 

In addition, the Staff has permitted exclusion under Rule 14a-8(i)(10), even if the proposal 
has not been implemented exactly as proposed by the shareholder proponent, where a company 
has satisfied the essential objective of the proposal. See, e.g., AGL Resources Inc. (granted on 
recon., Mar. 5, 2015) (permitting exclusion of a proposal seeking to grant holders of 25% of the 
company’s outstanding shares the power to call a special meeting where the board approved, and 
undertook to submit for shareholder approval, an amendment to the articles of incorporation to 
grant shareholders holding for at least one year 25% of the outstanding shares the power to call a 
special meeting); Textron, Inc. (Jan. 21, 2010) (permitting exclusion of a proposal requesting 
immediate board declassification where the board submitted a phased-in declassification proposal 
for shareholder approval); Hewlett-Packard Co. (Dec. 11, 2007) (permitting exclusion of a 
proposal requesting the ability for shareholders to call special meetings where the board had 
proposed a bylaw amendment allowing shareholders to call a special meeting unless the business 
to be proposed at that meeting recently had been, or soon would be, addressed at an annual 
meeting). 

Further, on many occasions, including on January 16, 2020, the Staff has permitted 
exclusion under Rule 14a-8(i)(10) of a proposal similar to the Proposal where the company 
“adopted a proxy access bylaw that addresse[d] the proposal’s essential objective.” See, e.g., 
Kaman Corporation (Jan. 16, 2020); Delta Air Lines, Inc. (Mar. 12, 2018); Assembly Biosciences, 
Inc. (Feb. 26, 2018); HCA Healthcare, Inc. (Jan. 23, 2018); JetBlue Airways Corp. (Jan. 23, 2018); 
Welbilt, Inc. (Jan. 17, 2018); Northern Trust Corp. (Dec. 28, 2017); Marriot International Inc. 
(granted on recon., Feb. 27, 2017); AutoNation, Inc. (Dec. 30, 2016); Cisco Systems, Inc. (Sept. 
27, 2016); WD-40 Co. (Sept. 27, 2016); Oracle Corp. (Aug. 11, 2016); Cardinal Health, Inc. (July 
20, 2016); Leidos Holdings, Inc. (May 4, 2016); Equinix, Inc. (Apr. 7, 2016); Amphenol Corp. 
(granted on recon., Mar. 29, 2016); Omnicom Group Inc. (Mar. 22, 2016); General Motors Co. 
(Mar. 21, 2016); Quest Diagnostics Inc. (Mar. 17, 2016); Chemed Corp. (Mar. 9, 2016); Eastman 
Chemical Co. (Mar. 9, 2016); Newell Rubbermaid Inc. (Mar. 9, 2016); Amazon.com, Inc. (Mar. 3, 
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2016); Anthem, Inc. (Mar. 3, 2016); Fluor Corp. (Mar. 3, 2016); International Paper Co. (Mar. 3, 
2016); ITT Corp. (Mar. 3, 2016); McGraw Hill Financial, Inc. (Mar. 3, 2016); PG&E Corp. 
(March 3, 2016); Public Service Enterprise Group Inc. (Mar. 3, 2016); Sempra Energy (Mar. 3, 
2016); Xylem Inc. (Mar. 3, 2016); The Wendy’s Co. (Mar. 2, 2016); Reliance Steel & Aluminum 
Co. (Feb. 26, 2016); United Continental Holdings, Inc. (Feb. 26, 2016); Alaska Air Group, Inc. 
(Feb. 12, 2016); Baxter Int’l Inc. (Feb. 12, 2016); Capital One Financial Corp. (Feb. 12, 2016); 
Cognizant Technology Solutions Corp. (Feb. 12, 2016); The Dun & Bradstreet Corp. (Feb. 12, 
2016); General Dynamics Corp. (Feb. 12, 2016); Huntington Ingalls Industries, Inc. (Feb. 12, 
2016); Illinois Tool Works, Inc. (Feb. 12, 2016); Northrop Grumman Corp. (Feb. 12, 2016); PPG 
Industries, Inc. (Feb. 12, 2016); Science Applications Int’l Corp. (Feb. 12, 2016); Target Corp. 
(Feb. 12, 2016); Time Warner, Inc. (Feb. 12, 2016); UnitedHealth Group, Inc. (Feb. 12, 2016); 
The Western Union Co. (Feb. 12, 2016). 

B. The Recent Amendment to the Company’s Bylaws Satisfies the Proposal’s 
Essential Objective. 

On January 24, 2020, the Company’s Board of Directors (the “Board”) amended and 
restated the Company’s bylaws (as amended and restated, the “Amended and Restated Bylaws”) 
to, among other things, adopt a new proxy access provision (the “Proxy Access Provision”). Set 
forth in new Section 1.13 of Article I of the Amended and Restated Bylaws, the Proxy Access 
Provision permits a stockholder, or a group of up to 20 stockholders, owning 3% or more of the 
Company’s outstanding common stock continuously for at least three years to nominate and 
include in the Company’s annual meeting proxy materials director candidates constituting up to 
the greater of two individuals or 20% of the Board, provided that the stockholder(s) and the 
nominee(s) satisfy the requirements specified in the Amended and Restated Bylaws. The Amended 
and Restated Bylaws are included as an exhibit to the Company’s Current Report on Form 8-K 
filed with the Commission on January 28, 2020, and are attached hereto as Exhibit B. 

Consistent with the precedent described above, the Proxy Access Provision satisfies the 
Proposal’s essential objective–providing a stockholder or group of stockholders that have owned 
3% or more of the Company’s common stock continuously for at least three years the ability to 
include director nominees in the Company’s annual meeting proxy materials, up to a specified 
limit. 

The following is a more detailed discussion of how the Proxy Access Provision addresses 
each element of the Proposal. 

• Ownership and Holding Period Requirements. The Proposal specifies that a stockholder 
or group of stockholders submitting a proxy access nominee “must have owned at least 3% 
of the outstanding shares of common stock of the Company continuously for a period of at 
least 3-years.” 

The Proxy Access Provision in Article I, Section 1.13.3 of the Amended and Restated 
Bylaws provides that a stockholder or a group of stockholders is eligible to submit a proxy 
access nominee if such stockholder or group (i) has owned continuously for at least three 
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years at least 3% of the outstanding shares of the Company’s common stock, (ii) continues 
to own the required amount of shares through the date of the annual meeting and (iii) 
satisfies the other requirements of the Proxy Access Provision. 

• Maximum Number of Proxy Access Nominees. The Proposal requests that “[nominating] 
shareholders shall be entitled to nominate a total of up to 25% of the number of authorized 
directors.” 

The Proxy Access Provision in Article I, Section 1.13.2 of the Amended and Restated 
Bylaws provides that the maximum number of proxy access nominees that will be included 
in the Company’s proxy materials with respect to an annual meeting of stockholders shall 
not exceed the greater of (i) two or (ii) 20% of the number of directors then in office or, if 
such amount is not a whole number, rounded down to the nearest whole number. Although 
the Proxy Access Provision does not permit proxy access nominees to equal up to 25% of 
the Board, the Staff has permitted exclusion of similar proxy access proposals that 
requested the ability to nominate up to 25% of the board where the company limited the 
percentage to 20%. See, e.g., Kaman Corporation (Jan. 16, 2020); Delta Air Lines, Inc. 
(Mar. 12, 2018); Assembly Biosciences, Inc. (Feb. 26, 2018); HCA Healthcare, Inc. (Jan. 
23, 2018); JetBlue Airways Corp. (Jan. 23, 2018); Welbilt, Inc. (Jan. 17, 2018); Northern 
Trust Corp. (Dec. 28, 2017); Marriot International Inc. (granted on recon., Feb. 27, 2017); 
AutoNation, Inc. (Dec. 30, 2016); Cisco Systems, Inc. (Sept. 27, 2016); WD-40 Co. (Sept. 
27, 2016); Oracle Corp. (Aug. 11, 2016); Leidos Holdings, Inc. (May 4, 2016); Equinix, 
Inc. (Apr. 7, 2016); Amphenol Corp. (granted on recon., Mar. 29, 2016); Omnicom Group 
Inc. (Mar. 22, 2016); General Motors Co. (Mar. 21, 2016); Quest Diagnostics Inc. (Mar. 
17, 2016); General Dynamics Corp. (Feb. 12, 2016); UnitedHealth Group Inc. (Feb. 12, 
2016); Western Union Co. (Feb. 12, 2016). 

• Aggregation of Stockholders to Satisfy Ownership Requirements. The Proposal 
requests that the Board “enable as many shareholders as may be needed to aggregate their 
shares to equal” the stock ownership requirements to nominate a proxy access nominee. 

The Proxy Access Provision in Article I, Section 1.13.3 of the Amended and Restated 
Bylaws provides that a group of up to 20 stockholders may form a group for the purposes 
of satisfying the ownership threshold for nomination. Although the Proxy Access Provision 
does not permit an unlimited number of stockholders to form a group, the Staff has 
permitted exclusion of similar proxy access proposals that called for unlimited aggregation 
where the company limited aggregation to 20 stockholders. See, e.g., Kaman Corporation 
(Jan. 16, 2020); Delta Air Lines, Inc. (Mar. 12, 2018); Assembly Biosciences, Inc. (Feb. 26, 
2018); HCA Healthcare, Inc. (Jan. 23, 2018); JetBlue Airways Corp. (Jan. 23, 2018); 
Welbilt, Inc. (Jan. 17, 2018); Northern Trust Corp. (Dec. 28, 2017); AutoNation, Inc. (Dec. 
30, 2016); Cisco Systems, Inc. (Sept. 27, 2016); WD-40 Co. (Sept. 27, 2016); Oracle Corp. 
(Aug. 11, 2016); Leidos Holdings, Inc. (May 4, 2016); Equinix, Inc. (Apr. 7, 2016); 
Amphenol Corp. (granted on recon., Mar. 29, 2016); Omnicom Group Inc. (Mar. 22, 2016); 
General Motors Co. (Mar. 21, 2016); Quest Diagnostics Inc. (Mar. 17, 2016); Chemed 
Corp. (Mar. 9, 2016); Alaska Air Group, Inc. (Feb. 12, 2016); Baxter Int’l Inc. (Feb. 12, 
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2016); Capital One Financial Corp. (Feb. 12, 2016); General Dynamics Corp. (Feb. 12, 
2016); Huntington Ingalls Industries, Inc. (Feb. 12, 2016); Illinois Tool Works, Inc. (Feb. 
12, 2016). 

The Proxy Access Provision satisfies the Proposal’s essential objective–providing a 
stockholder or group of stockholders that have owned 3% or more of the Company’s common 
stock continuously for at least three years the ability to include director nominees in the Company’s 
annual meeting proxy materials, up to a specified limit. As described in the Proposal’s supporting 
statement, the Proxy Access Provision “enables shareholders to put competing director candidates 
on the company ballot to see if they can get more votes than some of management’s director 
candidates.” Thus, even though proxy access has not been implemented exactly as proposed by 
the Proponents, the Company has substantially implemented the Proposal. Accordingly, the 
Company believes the Proposal is excludable under Rule 14a-8(i)(l0). 

V. Conclusion 

Based upon the foregoing analysis, the Company respectfully requests that the Staff concur 
that it will take no action if the Company excludes the Proposal from its 2020 proxy materials. 
Should the Staff disagree with the conclusions set forth in this letter, or should any additional 
information be desired in support of the Company’s position, we would appreciate the opportunity 
to confer with the Staff concerning these matters prior to the issuance of the Staff’s response. 
Please do not hesitate to contact the undersigned at (650) 335-7613. 

Sincerely, 

/S/ RAN D. BEN-TZUR     

RAN D. BEN-TZUR 

Enclosures 
 
cc:  
 
John Chevedden 

Brian Levey, Esq., Chief Business Affairs and Legal Officer and Secretary 
Jacob McQuown, Esq., Senior Corporate and Securities Counsel 
Upwork Inc. 

Gordon K. Davidson, Esq. 
Fenwick & West LLP 
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December 26, 2019 

Via Email and Federal Express 

John Chevedden 
 
 

 
Copy to: 
James McRitchie and Myra K. Young 

 
 

 
E-mail:  
 

Dear Mr. Chevedden: 

On December 23, 2019, Upwork Inc.  (“Upwork”) received Mr. McRitchie and Ms. Young’s shareholder proposal 
(the “Proposal”) for Upwork’s 2020 Annual Meeting of Shareholders (the “Meeting”) included in a letter dated December 
16, 2019, pursuant to which Mr. McRitchie and Ms. Young designated you as their agent with respect to all communications 
relating to the Proposal.  One of the procedural requirements in submitting a shareholder proposal is to provide proof that, at 
the time Mr. McRitchie and Ms. Young submitted their Proposal, they continuously held at least $2,000 in market value of 
Upwork’s shares for at least one year.  Proof of ownership was omitted from the documents submitted with the Proposal.  For 
your convenience, we have enclosed a copy of Rule 14a-8 under the Securities Exchange Act of 1934, which describes in 
Question 2 the eligibility requirements for submitting a proposal and how you can demonstrate to Upwork Mr. McRitchie 
and Ms. Young’s eligibility to submit a proposal.  

On December 24, 2019, Upwork confirmed with its transfer agent that Mr. McRitchie and Ms. Young were not 
registered holders as of December 16, 2019, or for the one year preceding and including December 16, 2019.  Therefore, in 
order to prove Mr. McRitchie and Ms. Young’s eligibility to Upwork, Mr. McRitchie and Ms. Young must provide Upwork’s 
Secretary with a written statement from the “record” holder of Mr. McRitchie and Ms. Young’s shares (usually a broker or 
bank) verifying that, at the time Mr. McRitchie and Ms. Young submitted their Proposal (December 16, 2019), they 
continuously held at least $2,000 in market value of Upwork shares for at least the one-year period preceding and including 
the submission date.   

SEC Staff Legal Bulletin No. 14F (“SLB 14F”) describes the alternatives for proving stock ownership and provides 
that the following is an acceptable format for Mr. McRitchie and Ms. Young’s broker or bank to provide the required proof 
of ownership as of the date Mr. McRitchie and Ms. Young submitted the Proposal for purposes of Rule 14a-8(b):  

“As of [date the proposal is submitted], [name of shareholder] held, and has held continuously for at least 
one year, [number of securities] shares of [company name] [class of securities].” 

 As outlined in SLB 14F, any written statement from a broker or bank must be provided from the DTC participant 
through which the shares are held.  If you are not certain whether your broker or bank is a DTC participant, you may check 
DTC’s participant listing, which is currently available on the Internet at: 

http://dtcc.com/client-center/dtc-directories.aspx 

In the event that you are able to correct this deficiency, please send the written statement referred to above to 
Upwork Inc., c/o Brian Levey, Chief Business Affairs and Legal Officer and Secretary, 2625 Augustine Drive, Suite 601, 
Santa Clara, CA 95054 (or alternatively you may transmit the statement electronically to blevey@upwork.com). Pursuant to 
Rule 14a-8, your response must be postmarked, or transmitted electronically, no later than 14 calendar days from the date you 
receive this notification.  If the deficiency noted above is not corrected within this time period, Upwork may elect not to 
include the Proposal in its proxy statement for its 2020 Annual Meeting of Shareholders.  

DocuSign Envelope ID: 2958DB4E-C3AA-40C0-B5EF-D8F90D66B89A

***

***

***



 

If you have any questions, please feel free to contact me at blevey@upwork.com. 

     Very truly yours, 

     Brian Levey, Chief Business Affairs and Legal Officer and Secretary 

 

cc: Investor Relations, Upwork Inc.

DocuSign Envelope ID: 2958DB4E-C3AA-40C0-B5EF-D8F90D66B89A
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UPWORK INC. 
(a Delaware corporation) 

AMENDED AND RESTATED BYLAWS 
As Amended and Restated on January 24, 2020 

 
  STOCKHOLDERS 

 Annual Meetings.  If required by applicable law, an annual meeting of 
stockholders shall be held for the election of directors at such date and time as the Board of 
Directors (the “Board”) of Upwork Inc. (the “Corporation”) shall each year fix.  The meeting may 
be held either at a place, within or without the State of Delaware as permitted by the Delaware 
General Corporation Law (the “DGCL”), or by means of remote communication as the Board in 
its sole discretion may determine.  Any proper business may be transacted at the annual meeting.  

 Special Meetings.  Special meetings of stockholders for any purpose or 
purposes shall be called in the manner set forth in the Restated Certificate of Incorporation of the 
Corporation (as the same may be amended and/or restated from time to time, the “Certificate of 
Incorporation”).  The special meeting may be held either at a place, within or without the State of 
Delaware, or by means of remote communication as the Board in its sole discretion may determine. 
Business transacted at any special meeting of stockholders shall be limited to matters relating to 
the purpose or purposes stated in the notice of the meeting.  

 Notice of Meetings.  Notice of all meetings of stockholders shall be given 
in writing or by electronic transmission in the manner provided by applicable law (including, 
without limitation, as set forth in Section 7.1.1 of these Bylaws) stating the date, time and place, 
if any, of the meeting, the means of remote communication, if any, by which stockholders and 
proxy holders may be deemed to be present in person and vote at such meeting, and the record 
date for determining the stockholders entitled to vote at the meeting (if such date is different from 
the record date for stockholders entitled to notice of the meeting).  In the case of a special meeting, 
such notice shall also set forth the purpose or purposes for which the meeting is called.  Unless 
otherwise required by applicable law or the Certificate of Incorporation, notice of any meeting of 
stockholders shall be given not less than ten (10), nor more than sixty (60), days before the date of 
the meeting to each stockholder of record entitled to vote at such meeting as of the record date for 
determining the stockholders entitled to notice of the meeting.  

 Adjournments.  Notwithstanding Section 1.5 of these Bylaws, the 
chairperson of the meeting shall have the power to adjourn the meeting to another time, date and 
place (if any), regardless of whether quorum is present, at any time and for any reason.  Any 
meeting of stockholders, annual or special, may be adjourned from time to time, and notice need 
not be given of any such adjourned meeting if the time, date and place (if any) thereof and the 
means of remote communication (if any) by which stockholders and proxy holders may be deemed 
to be present in person and vote at such adjourned meeting are announced at the meeting at which 
the adjournment is taken; provided, however, that if the adjournment is for more than thirty (30) 
days, a notice of the adjourned meeting shall be given to each stockholder of record entitled to 
vote at the meeting.  If after the adjournment a new record date for determination of stockholders 
entitled to vote is fixed for the adjourned meeting, the Board shall fix as the record date for 
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determining stockholders entitled to notice of such adjourned meeting the same or an earlier date 
as that fixed for determination of stockholders entitled to vote at the adjourned meeting, and shall 
give notice of the adjourned meeting to each stockholder of record as of the record date so fixed 
for notice of such adjourned meeting.  At the adjourned meeting, the Corporation may transact any 
business that might have been transacted at the original meeting.  If a quorum is present at the 
original meeting, it shall also be deemed present at the adjourned meeting.  To the fullest extent 
permitted by law, the Board may postpone, reschedule or cancel at any time and for any reason 
any previously scheduled special or annual meeting of stockholders before it is to be held, 
regardless of whether any notice or public disclosure with respect to any such meeting has been 
sent or made pursuant to Section 1.3 hereof or otherwise, in which case notice shall be provided 
to the stockholders of the new date, time and place, if any, of the meeting as provided in Section 
1.3 above. 

 Quorum.  Except as otherwise provided by applicable law, the Certificate 
of Incorporation or these Bylaws, at each meeting of stockholders the holders of a majority of the 
voting power of the shares of stock issued and outstanding and entitled to vote at the meeting, 
present in person or represented by proxy, shall constitute a quorum for the transaction of business; 
provided, however, that where a separate vote by a class or classes or series of stock is required by 
applicable law or the Certificate of Incorporation, the holders of a majority of the voting power of 
the shares of such class or classes or series of the stock issued and outstanding and entitled to vote 
on such matter, present in person or represented by proxy at the meeting, shall constitute a quorum 
entitled to take action with respect to the vote on such matter.  If a quorum shall fail to attend any 
meeting, the chairperson of the meeting or, if directed to be voted on by the chairperson of the 
meeting, the holders of a majority of the voting power of the shares entitled to vote who are present 
in person or represented by proxy at the meeting may adjourn the meeting.  Shares of the 
Corporation’s stock belonging to the Corporation (or to another corporation, if a majority of the 
shares entitled to vote in the election of directors of such other corporation are held, directly or 
indirectly, by the Corporation), shall neither be entitled to vote nor be counted for quorum 
purposes; provided, however, that the foregoing shall not limit the right of the Corporation or any 
other corporation to vote any shares of the Corporation’s stock held by it in a fiduciary capacity 
and to count such shares for purposes of determining a quorum.  A quorum, once established at a 
meeting, shall not be broken by the withdrawal of enough votes to leave less than a quorum. 

 Organization.  Meetings of stockholders shall be presided over by (a) such 
person as the Board may designate, or (b) in the absence of such a person, the Chairperson of the 
Board, or (c) in the absence of such person, the Lead Independent Director, or, (d) in the absence 
of such person, the Chief Executive Officer of the Corporation, or (e) in the absence of such person, 
the President of the Corporation, or (f) in the absence of such person, by a Vice President.  The 
Secretary of the Corporation shall act as secretary of the meeting, but in such person’s absence the 
chairperson of the meeting may appoint any person to act as secretary of the meeting.  

 Voting; Proxies.  Each stockholder of record entitled to vote at a meeting 
of stockholders may authorize another person or persons to act for such stockholder by proxy.  
Such a proxy may be prepared, transmitted and delivered in any manner permitted by applicable 
law.  Except as may be required in the Certificate of Incorporation, directors shall be elected by a 
plurality of the votes cast by the holders of the shares present in person or represented by proxy at 
the meeting and entitled to vote on the election of directors.  At all meetings of stockholders at 
which a quorum is present, unless a different or minimum vote is required by applicable law, rule 
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or regulation applicable to the Corporation or its securities, the rules or regulations of any stock 
exchange applicable to the Corporation, the Certificate of Incorporation or these Bylaws, in which 
case such different or minimum vote shall be the applicable vote on the matter, every matter other 
than the election of directors shall be decided by the affirmative vote of the holders of a majority 
of the voting power of the shares of stock entitled to vote on such matter that are present in person 
or represented by proxy at the meeting and are voted for or against the matter (or if there are two 
or more classes or series of stock entitled to vote as separate classes, then in the case of each class 
or series, the holders of a majority of the voting power of the shares of stock of that class or series 
present in person or represented by proxy at the meeting voting for or against such matter).  

 Fixing Date for Determination of Stockholders of Record.  In order that 
the Corporation may determine the stockholders entitled to notice of any meeting of stockholders 
or any adjournment thereof, the Board may fix a record date, which record date shall not precede 
the date upon which the resolution fixing the record date is adopted by the Board, and which record 
date shall, unless otherwise required by law, not be more than sixty (60) nor less than ten (10) days 
before the date of such meeting.  If the Board so fixes a date, such date shall also be the record 
date for determining the stockholders entitled to vote at such meeting unless the Board determines, 
at the time it fixes such record date, that a later date on or before the date of the meeting shall be 
the date for making such determination.  If no record date is fixed by the Board, the record date 
for determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be 
at 5:00 p.m. Eastern Time on the day next preceding the day on which notice is given, or, if notice 
is waived, at 5:00 p.m. Eastern Time on the day next preceding the day on which the meeting is 
held.  A determination of stockholders of record entitled to notice of or to vote at a meeting of 
stockholders shall apply to any adjournment of the meeting; provided, however, that the Board 
may fix a new record date for determination of stockholders entitled to vote at the adjourned 
meeting, and in such case shall also fix as the record date for stockholders entitled to notice of 
such adjourned meeting the same or an earlier date as that fixed for determination of stockholders 
entitled to vote in accordance herewith at the adjourned meeting.  

In order that the Corporation may determine the stockholders entitled to receive payment 
of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights in 
respect of any change, conversion or exchange of stock or for the purpose of any other lawful 
action, the Board may fix, in advance, a record date, which shall not precede the date upon which 
the resolution fixing the record date is adopted by the Board and which shall not be more than 
sixty (60) days prior to such action.  If no such record date is fixed by the Board, then the record 
date for determining stockholders for any such purpose shall be at 5:00 p.m. Eastern Time on the 
day on which the Board adopts the resolution relating thereto.  

 List of Stockholders Entitled to Vote.  The Corporation shall prepare, at 
least ten (10) days before every meeting of stockholders, a complete list of stockholders entitled 
to vote at the meeting (provided, however, if the record date for determining the stockholders 
entitled to vote is less than ten (10) days before the date of the meeting, the list shall reflect the 
stockholders entitled to vote as of the tenth (10th) day before the meeting date), arranged in 
alphabetical order and showing the address of each stockholder and the number of shares registered 
in the name of each stockholder.  Such list shall be open to the examination of any stockholder, 
for any purpose germane to the meeting, for a period of at least ten (10) days prior to the meeting, 
(a) on a reasonably accessible electronic network as permitted by applicable law (provided that the 
information required to gain access to the list is provided with the notice of the meeting), or (b) 
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during ordinary business hours, at the principal place of business of the Corporation.  If the meeting 
is held at a location where stockholders may attend in person, a list of stockholders entitled to vote 
at the meeting shall also be produced and kept at the time and place of the meeting during the 
whole time thereof and may be inspected by any stockholder who is present at the meeting.  If the 
meeting is held solely by means of remote communication, then the list shall be open to the 
examination of any stockholder during the whole time of the meeting on a reasonably accessible 
electronic network, and the information required to access the list shall be provided with the notice 
of the meeting.  Except as otherwise provided by law, the stock ledger shall be the only evidence 
as to who are the stockholders entitled to examine the list of stockholders required by this Section 
1.9 or to vote in person or by proxy at any meeting of stockholders. 

 Inspectors of Elections.  

1.10.1 Applicability.  Unless otherwise required by the Certificate of Incorporation or by 
applicable law, the following provisions of this Section 1.10 shall apply only if and when the 
Corporation has a class of voting stock that is: (a) listed on a national securities exchange; (b) 
authorized for quotation on an interdealer quotation system of a registered national securities 
association; or (c) held of record by more than two thousand (2,000) stockholders.  In all other 
cases, observance of the provisions of this Section 1.10 shall be optional, and at the discretion of 
the Board.  

1.10.2 Appointment.  The Corporation shall, in advance of any meeting of stockholders, 
appoint one or more inspectors of election to act at the meeting and make a written report thereof.  
The Corporation may designate one or more persons as alternate inspectors to replace any inspector 
who fails to act.  If no inspector or alternate is able to act at a meeting of stockholders, the person 
presiding at the meeting shall appoint one or more inspectors to act at the meeting.  

1.10.3 Inspector’s Oath.  Each inspector of election, before entering upon the discharge of 
his duties, shall take and sign an oath faithfully to execute the duties of inspector with strict 
impartiality and according to the best of such inspector’s ability.  

1.10.4 Duties of Inspectors.  At a meeting of stockholders, the inspectors of election shall 
(a) ascertain the number of shares outstanding and the voting power of each share, (b) determine 
the shares represented at a meeting and the validity of proxies and ballots, (c) count all votes and 
ballots, (d) determine and retain for a reasonable period of time a record of the disposition of any 
challenges made to any determination by the inspectors, and (e) certify their determination of the 
number of shares represented at the meeting, and their count of all votes and ballots.  The 
inspectors may appoint or retain other persons or entities to assist the inspectors in the performance 
of the duties of the inspectors.  

1.10.5 Opening and Closing of Polls.  The date and time of the opening and the closing of 
the polls for each matter upon which the stockholders will vote at a meeting shall be announced 
by the chairperson of the meeting at the meeting.  No ballot, proxies or votes, nor any revocations 
thereof or changes thereto, shall be accepted by the inspectors after the closing of the polls unless 
the Court of Chancery upon application by a stockholder shall determine otherwise.  

1.10.6 Determinations.  In determining the validity and counting of proxies and ballots, 
the inspectors shall be limited to an examination of the proxies, any envelopes submitted with 
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those proxies, any information provided in connection with proxies pursuant to Section 
211(a)(2)b.(i) of the DGCL, or in accordance with Sections 211(e) or 212(c)(2) of the DGCL, 
ballots and the regular books and records of the Corporation, except that the inspectors may 
consider other reliable information for the limited purpose of reconciling proxies and ballots 
submitted by or on behalf of banks, brokers, their nominees or similar persons which represent 
more votes than the holder of a proxy is authorized by the record owner to cast or more votes than 
the stockholder holds of record.  If the inspectors consider other reliable information for the limited 
purpose permitted herein, the inspectors at the time they make their certification of their 
determinations pursuant to this Section 1.10 shall specify the precise information considered by 
them, including the person or persons from whom they obtained the information, when the 
information was obtained, the means by which the information was obtained and the basis for the 
inspectors’ belief that such information is accurate and reliable.  

 Conduct of Meetings.    The Board may adopt by resolution such rules and 
regulations for the conduct of the meeting of stockholders as it shall deem appropriate.  Except to 
the extent inconsistent with such rules and regulations as adopted by the Board, the person 
presiding over any meeting of stockholders shall have the right and authority to convene and (for 
any or no reason) to recess and/or adjourn the meeting, to prescribe such rules, regulations and 
procedures and to do all such acts as, in the judgment of such presiding person, are appropriate for 
the proper conduct of the meeting.  Such rules, regulations or procedures, whether adopted by the 
Board or prescribed by the presiding person of the meeting, may include, without limitation, the 
following: (i) the establishment of an agenda or order of business for the meeting; (ii) rules and 
procedures for maintaining order at the meeting and the safety of those present; (iii) limitations on 
attendance at or participation in the meeting to stockholders entitled to vote at the meeting, their 
duly authorized and constituted proxies or such other persons as the presiding person of the 
meeting shall determine; (iv) restrictions on entry to the meeting after the time fixed for the 
commencement thereof; (v) limitations on the time allotted to questions or comments by 
participants; (vi) restricting the use of audio/video recording devices and cell phones; and (vii) 
complying with any state and local laws and regulations concerning safety and security.  The 
presiding person at any meeting of stockholders, in addition to making any other determinations 
that may be appropriate to the conduct of the meeting, shall, if the facts warrant, determine and 
declare to the meeting that a matter or business was not properly brought before the meeting and 
if such presiding person should so determine, such presiding person shall so declare to the meeting 
and any such matter or business not properly brought before the meeting shall not be transacted or 
considered.  Unless and to the extent determined by the Board or the person presiding over the 
meeting, meetings of stockholders shall not be required to be held in accordance with the rules of 
parliamentary procedure.  

 Notice of Stockholder Business; Nominations.  

1.12.1 Annual Meeting of Stockholders.  

(a) Nominations of persons for election to the Board and the proposal of other 
business to be considered by the stockholders may be made at an annual meeting of stockholders 
only: (i) pursuant to the Corporation’s notice of such meeting (or any supplement thereto); (ii) by 
or at the direction of the Board or any committee thereof; (iii) by any stockholder of the 
Corporation who was a stockholder of record at the time of giving of the notice provided for in 
this Section 1.12 (the “Record Stockholder”), who is entitled to vote at such meeting and who 

  

  



 

6 
 

complies with the notice and other procedures set forth in this Section 1.12 in all respects; or (iv) 
with respect to nominations of persons for election to the Board, by any Eligible Holder (as defined 
in Section 1.13) whose Nominee (as defined in Section 1.13) is included in the Corporation’s proxy 
materials for the relevant annual meeting, subject to compliance with the requirements set forth in 
this Section 1.12 and in Section 1.13, in all applicable respects.  For the avoidance of doubt, the 
foregoing clauses (iii) and (iv) shall be the exclusive means for a stockholder to make nominations, 
and the foregoing clause (iii) shall be the exclusive means for a stockholder to propose business 
(other than business included in the Corporation’s proxy materials pursuant to Rule 14a-8 under 
the Securities Exchange Act of 1934, as amended (such act, and the rules and regulations 
promulgated thereunder, the “Exchange Act”)), in each case at an annual meeting of stockholders, 
and such stockholder must fully comply with the notice and other procedures set forth in this 
Section 1.12 or in Section 1.13, as applicable, to make such nominations or propose business 
before an annual meeting. 

(b) For nominations or other business to be properly brought before an annual 
meeting by a Record Stockholder pursuant to Section 1.12.1(a)(iii) of these Bylaws:  

(i) the Record Stockholder must have given timely notice thereof in 
writing to the Secretary of the Corporation and provide any updates or supplements to such 
notice at the times and in the forms required by this Section 1.12;  

(ii) such other business (other than the nomination of persons for 
election to the Board) must otherwise be a proper matter for stockholder action;  

(iii) if the Proposing Person (as defined below) has provided the 
Corporation with a Solicitation Notice (as defined below), such Proposing Person must, in 
the case of a proposal other than the nomination of persons for election to the Board, have 
delivered a proxy statement and form of proxy to holders of at least the percentage of the 
Corporation’s voting shares required under applicable law to carry any such proposal, or, 
in the case of a nomination or nominations, have delivered a proxy statement and form of 
proxy to holders of a percentage of the Corporation’s voting shares reasonably believed by 
such Proposing Person to be sufficient to elect the nominee or nominees proposed to be 
nominated by such Record Stockholder, and must, in either case, have included in such 
materials the Solicitation Notice; and  

(iv) if no Solicitation Notice relating thereto has been timely provided 
pursuant to this Section 1.12, the Proposing Person proposing such business or nomination 
must not have solicited a number of proxies sufficient to have required the delivery of such 
a Solicitation Notice under this Section 1.12.  

To be timely, a Record Stockholder’s notice must be delivered to the Secretary at the 
principal executive offices of the Corporation not later than 5:00 p.m. Eastern Time on the ninetieth 
(90th) day nor earlier than 5:00 p.m. Eastern Time on the one hundred and twentieth (120th) day 
prior to the first anniversary of the preceding year’s annual meeting; provided, however, that in 
the event that the date of the annual meeting is more than thirty (30) days before or more than 
seventy (70) days after such anniversary date, notice by the Record Stockholder to be timely must 
be so delivered (A) no earlier than 5:00 p.m. Eastern Time on the one hundred and twentieth 
(120th) day prior to such annual meeting and (B) no later than 5:00 p.m. Eastern Time on the later 
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of the ninetieth (90th) day prior to such annual meeting or 5:00 p.m. Eastern Time on the tenth 
(10th) day following the day on which Public Announcement (as defined below) of the date of 
such meeting is first made by the Corporation.  In no event shall an adjournment or postponement 
of an annual meeting commence a new time period (or extend any time period) for providing the 
Record Stockholder’s notice.  

(c) As to each person whom the Record Stockholder proposes to nominate for 
election or reelection as a director, in addition to the matters set forth in paragraph (e) below, such 
Record Stockholder’s notice shall set forth: 

(i) the name, age, business address and residence address of such 
person; 

(ii) the principal occupation or employment of such nominee; 

(iii) the class, series and number of any shares of stock of the 
Corporation that are beneficially owned or owned of record by such person or any 
Associated Person (as defined in Section 1.12.4(c)); 

(iv) the date or dates such shares were acquired and the investment intent 
of such acquisition; 

(v) all other information relating to such person that would be required 
to be disclosed in solicitations of proxies for election of directors in an election contest 
(even if an election contest is not involved), or would be otherwise required, in each case 
pursuant to and in accordance with Section 14(a) (or any successor provision) under the 
Exchange Act and the rules and regulations thereunder;  

(vi) such person’s written consent to being named in the Corporation’s 
proxy statement as a nominee, to the public disclosure of information regarding or related 
to such person provided to the Corporation by such person or otherwise pursuant to this 
Section 1.12 and to serving as a director if elected; 

(vii) whether such person meets the independence requirements of the 
stock exchange upon which the Corporation’s Common Stock is primarily traded; 

(viii) a description of all direct and indirect compensation and other 
material monetary agreements, arrangements and understandings during the past three (3) 
years, and any other material relationships, between or among such Proposing Person or 
any of its respective affiliates and associates, on the one hand, and each proposed nominee, 
and his or her respective affiliates and associates, on the other hand, including all 
information that would be required to be disclosed pursuant to Rule 404 promulgated under 
Regulation S-K if the Proposing Person or any of its respective affiliates and associates 
were the “registrant” for purposes of such rule and the nominee were a director or executive 
officer of such registrant;  

(ix) a description of any position of such person as an officer or director 
of any Competitor (as defined below) within the three years preceding the submission of 
the notice; and 
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(x) a completed and signed questionnaire, representation and agreement 
required by Section 1.12.2 of these Bylaws. 

(d) As to any business other than the nomination of a director or directors that 
the Record Stockholder proposes to bring before the meeting, in addition to the matters set forth 
in paragraph (e) below, such Record Stockholder’s notice shall set forth: 

(i) a brief description of the business desired to be brought before the 
meeting, the text of the proposal or business (including the text of any resolutions proposed 
for consideration and in the event that such business includes a proposal to amend the 
Bylaws, the text of the proposed amendment), the reasons for conducting such business at 
the meeting and any material interest in such business of such Proposing Person, including 
any anticipated benefit to any Proposing Person therefrom; and 

(ii) a description of all agreements, arrangements and understandings 
between or among any such Proposing Person and any of its respective affiliates or 
associates, on the one hand, and any other person or persons, on the other hand, (including 
their names) in connection with the proposal of such business by such Proposing Person; 

(e) As to each Proposing Person giving the notice, such Record Stockholder’s 
notice shall set forth:  

(i) the current name and address of such Proposing Person, including, 
if applicable, their name and address as they appear on the Corporation’s stock ledger, if 
different;  

(ii) the class or series and number of shares of stock of the Corporation 
that are directly or indirectly owned of record or beneficially owned by such Proposing 
Person, including any shares of any class or series of the Corporation as to which such 
Proposing Person has a right to acquire beneficial ownership at any time in the future;  

(iii) whether and the extent to which any derivative interest in the 
Corporation’s equity securities (including without limitation any option, warrant, 
convertible security, stock appreciation right, or similar right with an exercise or 
conversion privilege or a settlement payment or mechanism at a price related to any class 
or series of shares of the Corporation or with a value derived in whole or in part from the 
value of any class or series of shares of the Corporation, whether or not such instrument or 
right shall be subject to settlement in the underlying class or series of shares of the 
Corporation or otherwise, and any cash-settled equity swap, total return swap, synthetic 
equity position or similar derivative arrangement (any of the foregoing, a “Derivative 
Instrument”), as well as any rights to dividends on the shares of any class or series of 
shares of the Corporation that are separated or separable from the underlying shares of the 
Corporation) or any short interest in any security of the Corporation (for purposes of this 
Bylaw a person shall be deemed to have a short interest in a security if such person directly 
or indirectly, through any contract, arrangement, understanding, relationship or otherwise, 
has the opportunity to profit or share in any profit derived from any increase or decrease in 
the value of the subject security, including through performance-related fees) is held 
directly or indirectly by or for the benefit of such Proposing Person, including without 
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limitation whether and the extent to which any ongoing hedging or other transaction or 
series of transactions has been entered into by or on behalf of, or any other agreement, 
arrangement or understanding (including without limitation any short position or any 
borrowing or lending of shares) has been made, the effect or intent of which is to mitigate 
loss to or manage risk or benefit of share price changes for, or to increase or decrease the 
voting power of, such Proposing Person with respect to any share of stock of the 
Corporation (any of the foregoing, a “Short Interest”); 

(iv) any proportionate interest in shares of the Corporation or Derivative 
Instruments held, directly or indirectly, by a general or limited partnership in which such 
Proposing Person or any of its respective affiliates or associates is a general partner or, 
directly or indirectly, beneficially owns an interest in a general partner of such general or 
limited partnership; 

(v) any direct or indirect material interest in any material contract or 
agreement with the Corporation, any affiliate of the Corporation or any Competitor 
(including, in any such case, any employment agreement, collective bargaining agreement 
or consulting agreement);  

(vi) any significant equity interests or any Derivative Instruments or 
Short Interests in any Competitor held by such Proposing Person and/or any of its 
respective affiliates or associates; 

(vii) any other material relationship between such Proposing Person, on 
the one hand, and the Corporation, any affiliate of the Corporation or any Competitor, on 
the other hand; 

(viii) all information that would be required to be set forth in a Schedule 
13D filed pursuant to Rule 13d-1(a) or an amendment pursuant to Rule 13d-2(a) if such a 
statement were required to be filed under the Exchange Act and the rules and regulations 
promulgated thereunder by such Proposing Person and/or any of its respective affiliates or 
associates; 

(ix) any other information relating to such Proposing Person that would 
be required to be disclosed in a proxy statement or other filing required to be made in 
connection with solicitations of proxies or consents by such Proposing Person in support 
of the business proposed to be brought before the meeting pursuant to Section 14(a) (or 
any successor provision) under the Exchange Act and the rules and regulations thereunder; 

(x) such Proposing Person’s written consent to the public disclosure of 
information provided to the Corporation pursuant to this Section 1.12;  

(xi) a complete written description of any agreement, arrangement or 
understanding (whether oral or in writing) (including any knowledge that another person 
or entity is Acting in Concert (as defined in Section 1.12.4(c)) with such Proposing Person) 
between or among such Proposing Person, any of its respective affiliates or associates and 
any other person Acting in Concert with any of the foregoing persons;  
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(xii) a representation that the Record Stockholder is a holder of record of 
stock of the Corporation entitled to vote at such meeting and intends to appear in person or 
by proxy at the meeting to propose such business or nomination;  

(xiii) a representation whether such Proposing Person intends (or is part 
of a group that intends) to deliver a proxy statement or form of proxy to holders of, in the 
case of a proposal, at least the percentage of the Corporation’s voting shares required under 
applicable law to carry the proposal or, in the case of a nomination or nominations, a 
sufficient number of holders of the Corporation’s voting shares to elect such nominee or 
nominees (an affirmative statement of such intent being a “Solicitation Notice”); and  

(xiv) any proxy, contract, arrangement, or relationship pursuant to which 
the Proposing Person has a right to vote, directly or indirectly, any shares of any security 
of the Corporation. 

The disclosures to be made pursuant to the foregoing clauses (ii), (iii), (iv) and (vi) shall 
not include any information with respect to the ordinary course business activities of any broker, 
dealer, commercial bank, trust company or other nominee who is a Proposing Person solely as a 
result of being the stockholder directed to prepare and submit the notice required by these Bylaws 
on behalf of a beneficial owner. 

(f) A stockholder providing written notice required by this Section 1.12 or by 
Section 1.13 shall update such notice in writing, if necessary, so that the information provided or 
required to be provided in such notice is true and correct in all material respects as of (i) the record 
date for determining the stockholders entitled to notice of the meeting and (ii) 5:00 p.m. Eastern 
Time on the tenth (10th) business day prior to the meeting or any adjournment or postponement 
thereof.  In the case of an update pursuant to clause (i) of the foregoing sentence, such update shall 
be received by the Secretary of the Corporation at the principal executive office of the Corporation 
not later than five (5) business days after the record date for determining the stockholders entitled 
to notice of the meeting, and in the case of an update and supplement pursuant to clause (ii) of the 
foregoing sentence, such update and supplement shall be received by the Secretary of the 
Corporation at the principal executive office of the Corporation not later than eight (8) business 
days prior to the date for the meeting and, if practicable, any adjournment or postponement thereof 
(and, if not practicable, on the first practicable date prior to the date to which the meeting has been 
adjourned or postponed).  For the avoidance of doubt, the obligation to update as set forth in this 
paragraph shall not limit the Corporation’s rights with respect to any deficiencies in any notice 
provided by a stockholder, extend any applicable deadlines hereunder or enable or be deemed to 
permit a stockholder who has previously submitted notice hereunder to amend or update any 
proposal or nomination or to submit any new proposal, including by changing or adding nominees, 
matters, business and/or resolutions proposed to be brought before a meeting of the stockholders.  

(g) Notwithstanding anything in this Section 1.12 or in Section 1.13 or any 
other provision of the Bylaws to the contrary, any person who has been determined by a majority 
of the Whole Board to have violated Section 2.11 of these Bylaws or a Board Confidentiality 
Policy (as defined below) while serving as a director of the Corporation in the preceding five (5) 
years shall be ineligible to be nominated or be qualified to serve as a member of the Board, absent 
a prior waiver for such nomination or qualification approved by two-thirds of the Whole Board. 
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1.12.2 Submission of Questionnaire, Representation and Agreement.  To be eligible to be 
a nominee of any stockholder for election or reelection as a director of the Corporation, the person 
proposed to be nominated must deliver (in accordance with the time periods prescribed for delivery 
of notice under this Section 1.12 or under Section 1.13, as applicable) to the Secretary at the 
principal executive offices of the Corporation a completed and signed questionnaire in the form 
required by the Corporation (which form the stockholder shall request in writing from the Secretary 
of the Corporation and which the Secretary shall provide to such stockholder within ten days of 
receiving such request) with respect to the background and qualification of such person to serve as 
a director of the Corporation and the background of any other person or entity on whose behalf, 
directly or indirectly, the nomination is being made and a signed representation and agreement (in 
the form available from the Secretary upon written request) that such person: (a) is not and will 
not become a party to (i) any agreement, arrangement or understanding with, and has not given 
any commitment or assurance to, any person or entity as to how such person, if elected as a director 
of the Corporation, will act or vote on any issue or question (a “Voting Commitment”) that has not 
been disclosed to the Corporation or (ii) any Voting Commitment that could limit or interfere with 
such person’s ability to comply, if elected as a director of the Corporation, with such person’s 
fiduciary duties under applicable law, (b) is not and will not become a party to any Compensation 
Arrangement (as defined below)  that has not been disclosed therein; (c) if elected as a director of 
the Corporation, will comply with all informational and similar requirements of applicable 
insurance policies and laws and regulations in connection with service or action as a director of 
the Corporation; (d) if elected as a director of the Corporation, will comply with all corporate 
governance, conflict of interest, stock ownership requirements, confidentiality and trading policies 
and guidelines of the Corporation publicly disclosed from time to time; (e) if elected as a director 
of the Corporation, will act in the best interests of the Corporation and its stockholders and not in 
the interests of individual constituencies; (f) consents to being named as a nominee in the 
Corporation’s proxy statement pursuant to Rule 14a-4(d) under the Exchange Act and any 
associated proxy card of the Corporation and agrees to serve if elected as a director; (g) intends to 
serve as a director for the full term for which such individual is to stand for election; and (h) 
represents and warrants that his or her candidacy or, if elected, Board membership, would not 
violate applicable state or federal law or the rules of any stock exchange on which shares of the 
Corporation’s Common Stock are traded. 

1.12.3 Special Meetings of Stockholders.  Only such business shall be conducted at a 
special meeting of stockholders as shall have been brought before the meeting pursuant to the 
Corporation’s notice of such meeting.  Nominations of persons for election to the Board may be 
made at a special meeting of stockholders at which directors are to be elected pursuant to the 
Corporation’s notice of such meeting (a) by or at the direction of the Board or any committee 
thereof or (b) provided that the Board has determined that directors shall be elected at such 
meeting, by any stockholder of the Corporation who is a stockholder of record at the time of giving 
of notice of the special meeting, who shall be entitled to vote at the meeting and who complies 
with the notice and other procedures set forth in this Section 1.12 in all applicable respects.  In the 
event the Corporation calls a special meeting of stockholders for the purpose of electing one or 
more directors to the Board, any such stockholder may nominate a person or persons (as the case 
may be), for election to such position(s) as specified in the Corporation’s notice of meeting, if the 
stockholder’s notice required by Section 1.12.1(b) of these Bylaws shall be delivered to the 
Secretary of the Corporation at the principal executive offices of the Corporation (i) no earlier than 
the one hundred and twentieth (120th) day prior to such special meeting and (ii) no later than 5:00 
p.m. Eastern Time on the later of the ninetieth (90th) day prior to such special meeting or the tenth 
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(10th) day following the day on which Public Announcement is first made of the date of the special 
meeting and of the nominees proposed by the Board to be elected at such meeting.  In no event 
shall an adjournment or postponement of a special meeting commence a new time period (or 
extend any time period) for providing such notice.  

1.12.4 General.  

(a) Except as otherwise expressly provided in any applicable rule or regulation 
promulgated under the Exchange Act, only such persons who are nominated in accordance with 
the procedures set forth in this Section 1.12 or in Section 1.13, as applicable, shall be eligible to 
be elected at a meeting of stockholders and serve as directors and only such business shall be 
conducted at a meeting of stockholders as shall have been brought before the meeting in 
accordance with the procedures set forth in this Section 1.12 or in Section 1.13, as applicable.  
Except as otherwise provided by law or these Bylaws, the chairperson of the meeting shall have 
the power and duty to determine whether a nomination or any other business proposed to be 
brought before the meeting was made or proposed, as the case may be, in accordance with the 
procedures set forth in this Section 1.12 or in Section 1.13, as applicable, and, if any proposed 
nomination or business is not in compliance herewith or therewith, to declare that such defective 
proposal or nomination shall be disregarded.  Notwithstanding the foregoing provisions of this 
Section 1.12 and the provisions of Section 1.13, as applicable, unless otherwise required by law, 
(i) in the case of a nomination or proposal pursuant to Section 1.12, if the stockholder (or a 
Qualified Representative of the stockholder (as defined below)) does not appear at the annual or 
special meeting of stockholders of the Corporation to present a nomination or proposed business 
pursuant to this Section 1.12, such nomination shall be disregarded and such proposed business 
shall not be transacted, and (ii) in the case of a nomination pursuant to Section 1.13, the 
Nominating Stockholder or the designated lead group member, as applicable or any qualified 
representative thereof, does not appear at the annual meeting of stockholders of the Corporation to 
present the nomination submitted pursuant to Section 1.13, such nomination shall be disregarded, 
in each case notwithstanding that proxies in respect of such vote may have been received by the 
Corporation.   

(b) Notwithstanding the foregoing provisions of this Section 1.12 and the 
provisions of Section 1.13, as applicable, a stockholder shall also comply with all applicable 
requirements of the Exchange Act and the rules and regulations thereunder with respect to the 
matters set forth herein.  Nothing in this Section 1.12 or in Section 1.13 shall be deemed to affect 
any rights of (a) stockholders to request inclusion of proposals in the Corporation’s proxy 
statement pursuant to Rule 14a-8 under the Exchange Act or (b) the holders of any series of 
Preferred Stock to elect directors pursuant to any applicable provisions of the Certificate of 
Incorporation.  

(c) For purposes of these Bylaws the following definitions shall apply: 

(A) a person shall be deemed to be “Acting in Concert” with another 
person if such person knowingly acts (whether or not pursuant to an express 
agreement, arrangement or understanding) in concert with, or toward a common 
goal relating to the management, governance or control of the Corporation in 
substantial parallel with, such other person where (1) each person is conscious of 
the other person’s conduct or intent and this awareness is an element in their 
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decision-making processes and (2) at least one additional factor suggests that such 
persons intend to act in concert or in substantial parallel, which such additional 
factors may include, without limitation, exchanging information (whether publicly 
or privately), attending meetings, conducting discussions or making or soliciting 
invitations to act in concert or in substantial parallel; provided that a person shall 
not be deemed to be Acting in Concert with any other person solely as a result of 
the solicitation or receipt of revocable proxies or consents from such other person 
in response to a solicitation made pursuant to, and in accordance with, Section 14(a) 
(or any successor provision) of the Exchange Act by way of a proxy or consent 
solicitation statement filed on Schedule 14A.  A person Acting in Concert with 
another person shall be deemed to be Acting in Concert with any third party who is 
also Acting in Concert with such other person;  

(B) “affiliate” and “associate” shall have the meanings ascribed thereto 
in Rule 405 under the Securities Act of 1933, as amended (the “Securities Act”); 
provided, however, that the term “partner” as used in the definition of “associate” 
shall not include any limited partner that is not involved in the management of the 
relevant partnership; 

(C) “Associated Person” shall mean with respect to any subject 
stockholder or other person (including any proposed nominee) (1) any person 
directly or indirectly controlling, controlled by or under common control with such 
stockholder or other person, (2) any beneficial owner of shares of stock of the 
Corporation owned of record or beneficially by such stockholder or other person, 
(3) any associate of such stockholder or other person, and (4) any person directly 
or indirectly controlling, controlled by or under common control or Acting in 
Concert with any such Associated Person;  

(D) “Compensation Arrangement” shall mean any direct or indirect 
compensatory payment or other financial agreement, arrangement or understanding 
with any person or entity other than the Corporation, including any agreement, 
arrangement or understanding with respect to any direct or indirect compensation, 
reimbursement or indemnification in connection with candidacy, nomination, 
service or action as a nominee or as a director of the Corporation; 

(E) “Competitor” shall mean any entity that provides products or services 
that compete with or are alternatives to the principal products produced or services 
provided by the Corporation or its affiliates; 

(F) “Proposing Person” shall mean (1) the Record Stockholder 
providing the notice of business proposed to be brought before an annual meeting 
or nomination of persons for election to the Board at a stockholder meeting, (2) the 
beneficial owner or beneficial owners, if different, on whose behalf the notice of 
business proposed to be brought before the annual meeting or nomination of 
persons for election to the Board at a stockholder meeting is made, and (3) any 
Associated Person on whose behalf the notice of business proposed to be brought 
before the annual meeting or nomination of persons for election to the Board at a 
stockholder meeting is made;  
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(G) “Public Announcement” shall mean disclosure in a press release 
reported by a national news service or in a document publicly filed by the 
Corporation with the Securities and Exchange Commission pursuant to Section 13, 
14 or 15(d) of the Exchange Act; and 

(H) to be considered a “Qualified Representative” of a stockholder, a 
person must be a duly authorized officer, manager, trustee or partner of such 
stockholder or must be authorized by a writing executed by such stockholder or an 
electronic transmission delivered by such stockholder to act for such stockholder 
as a proxy at the meeting of stockholders and such person must produce such 
writing or electronic transmission, or a reliable reproduction thereof, at the meeting.  
The Secretary of the Corporation, or any other person who shall be appointed to 
serve as secretary of the meeting, may require, on behalf of the Corporation, 
reasonable and appropriate documentation to verify the status of a person 
purporting to be a “Qualified Representative” for purposes hereof. 

 Stockholder Nominations Included in the Corporation’s Proxy 
Materials. 

1.13.1 Inclusion of Nominees in Proxy Statement.  Subject to the provisions of this Section 
1.13, if expressly requested pursuant to this Section 1.13 in the relevant Nomination Notice (as 
defined below), the Corporation shall include in its proxy statement for any annual meeting of 
stockholders: 

(a) the name or names of any person or persons nominated for election (each, 
a “Nominee”), which shall also be included on the Corporation’s form of proxy and ballot, by any 
Eligible Holder or group of up to twenty (20) Eligible Holders that has satisfied (individually or 
collectively, as applicable), as determined by the Board in its discretion, all applicable conditions 
and complied with all applicable procedures set forth in this Section 1.13 (such Eligible Holder or 
group of Eligible Holders, a “Nominating Stockholder”); 

(b) disclosure about each Nominee and the Nominating Stockholder required 
under the rules of the Securities and Exchange Commission or other applicable law to be included 
in the proxy statement; and 

(c) if the Nominating Stockholder so elects, a written statement included by the 
Nominating Stockholder (or, in the case of a group, a written statement of the group) in the 
Nomination Notice for inclusion in the proxy statement in support of each Nominee’s election to 
the Board (subject, without limitation, to Section 1.13.5(b)), if such statement does not exceed 500 
words and fully complies with Section 14 of the Exchange Act and the rules and regulations 
thereunder, including Rule 14a-9 (the “Supporting Statement”). 

The Corporation may also include any other information that the Corporation or the Board 
determines, in their discretion, to include in the proxy statement relating to the nomination of each 
Nominee, including, without limitation, any statement in opposition to the nomination, any of the 
information provided pursuant to this Section and any solicitation materials or related information 
with respect to a Nominee. 
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For purposes of this Section 1.13, any determination to be made by the Board may be made 
by the Board, a committee of the Board or any officer of the Corporation designated by the Board 
or a committee of the Board, in each case, in its discretion, and any such determination shall be 
final and binding on the Corporation, any Eligible Holder, any Nominating Stockholder, any 
Nominee and any other person so long as made in good faith (without any further requirements).  
The chairperson of any annual meeting of stockholders, in addition to making any other 
determinations that may be appropriate to the conduct of the meeting, shall have the power and 
duty to determine whether a Nominee has been nominated in accordance with the requirements of 
this Section 1.13 and, if not so nominated, shall direct and declare at the meeting that such Nominee 
shall not be considered. 

1.13.2 Maximum Number of Nominees. 

(a) The Corporation shall not be required to include in the proxy materials for 
an annual meeting of stockholders more Nominees than that number of directors constituting the 
greater of (i) two (2) and (ii) twenty percent (20%) of the total number of directors of the 
Corporation on the last day on which a Nomination Notice may be submitted pursuant to this 
Section 1.13 (rounded down to the nearest whole number) (the “Maximum Number”).  The 
Maximum Number for a particular annual meeting shall be reduced by: (1) Nominees who the 
Board itself decides to nominate for election at such annual meeting; (2) Nominees who cease to 
satisfy, or Nominees of Nominating Stockholders that cease to satisfy, the eligibility requirements 
in this Section 1.13, as determined by the Board in its discretion; (3) Nominees whose nomination 
is withdrawn by the Nominating Stockholder or who become unwilling to serve on the Board; (4) 
the number of incumbent directors who had been Nominees with respect to any of the preceding 
three annual meetings of stockholders and whose reelection at the upcoming annual meeting is 
being recommended by the Board or whose term extends beyond the upcoming annual meeting; 
and (5) any director in office or director candidate who, in each case, will be included in the 
Corporation’s proxy materials with respect to such annual meeting as an unopposed (by the 
Corporation) nominee pursuant to an agreement, arrangement or understanding between the 
Corporation and a stockholder or group of stockholders (other than such agreement, arrangement 
or understanding entered into in connection with an acquisition of stock by such stockholder, or 
group of stockholders, from the Corporation).  In no circumstances shall the number of Nominees 
exceed the number of directors to be elected at the annual meeting of stockholders as noticed by 
the Corporation.  In the event that one or more vacancies for any reason occurs on the Board after 
the deadline for submitting a Nomination Notice as set forth in Section 1.13.4 below but before 
the date of the annual meeting, and the Board resolves to reduce the size of the board in connection 
therewith, the Maximum Number shall be calculated based on the number of directors in office as 
so reduced. 

(b) If the number of Nominees submitted by Nominating Stockholders pursuant 
to this Section 1.13 for any annual meeting of stockholders exceeds the Maximum Number then, 
promptly upon notice from the Corporation, each Nominating Stockholder will select one Nominee 
for inclusion in the proxy statement until the Maximum Number is reached, going in order of the 
amount (largest to smallest) of the ownership position as disclosed in each Nominating 
Stockholder’s Nomination Notice, with the process repeated if the Maximum Number is not 
reached after each Nominating Stockholder has selected one Nominee.  If, after the deadline for 
submitting a Nomination Notice as set forth in Section 1.13.4, a Nominating Stockholder or a 
Nominee ceases to satisfy the eligibility requirements in this Section 1.13, as determined by the 
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Board, a Nominating Stockholder withdraws its nomination or a Nominee becomes unwilling or 
unable to serve on the Board, whether before or after the mailing or other distribution of the 
definitive proxy statement, then the nomination shall be disregarded, and the Corporation: (i) shall 
not be required to include in its proxy statement or on any ballot or form of proxy the disregarded 
Nominee or any successor or replacement nominee proposed by the Nominating Stockholder or 
by any other Nominating Stockholder; and (ii) may otherwise communicate to its stockholders, 
including without limitation by amending or supplementing its proxy statement or ballot or form 
of proxy, that a Nominee will not be included as a nominee in the proxy statement or on any ballot 
or form of proxy and will not be voted on at the annual meeting. 

1.13.3 Eligibility of Nominating Stockholder. 

(a) An “Eligible Holder” is a person who has either (i) been a record holder of 
shares of the Corporation’s Common Stock used to satisfy the eligibility requirements in this 
Section 1.13.3 continuously for the three-year period specified in Subsection (b) below or (ii) 
provides to the Secretary of the Corporation, within the time period referred to in Section 1.13.4, 
written evidence of continuous ownership of such shares for such three-year period from the record 
holder of the shares (and from each intermediary through which the shares have been held during 
such three-year period) in a form that the Board determines would be deemed acceptable for 
purposes of a stockholder proposal under Rule 14a-8(b)(2) under the Exchange Act (or any 
successor rule). 

(b) An Eligible Holder or group of up to twenty (20) Eligible Holders may 
submit a nomination in accordance with this Section 1.13 only if the person or group (in the 
aggregate), as applicable, has continuously owned at least the Minimum Number (as defined 
below) of shares of the Corporation’s Common Stock throughout the three-year period preceding 
and including the date of submission of the Nomination Notice, and continues to own at least the 
Minimum Number of shares of the Corporation’s Common Stock through the date of the annual 
meeting.  Two or more funds that are (i) under common management and investment control, (ii) 
under common management and funded primarily by a single employer or (iii) a “group of 
investment companies,” as such term is defined in Section 12(d)(1)(G)(ii) of the Investment 
Company Act of 1940, as amended, shall be treated as one Eligible Holder if such Eligible Holder 
shall provide together with the Nomination Notice documentation reasonably satisfactory to the 
Corporation that demonstrates that the funds meet the criteria set forth in (i), (ii) or (iii) 
immediately above.  For the avoidance of doubt, in the event that the Nominating Stockholder 
consists of a group of Eligible Holders, any and all requirements and obligations for an individual 
Nominating Stockholder that are set forth in this Section 1.13, including the minimum holding 
period, shall apply to each Eligible Holder of such group; provided, however, that the Minimum 
Number shall apply to the ownership of the group in the aggregate.  Should any stockholder cease 
to satisfy the eligibility requirements in this Section 1.13, as determined by the Board in its 
discretion, or withdraw from a group of Eligible Holders at any time prior to the annual meeting 
of stockholders, the group of Eligible Holders shall only be deemed to own the shares held by the 
remaining members of the group. 

(c) The “Minimum Number” of shares of the Corporation’s Common Stock 
means three percent (3%) of the number of outstanding shares of the Corporation’s Common Stock 
as of the most recent date for which such amount is given in any filing by the Corporation with the 
Securities and Exchange Commission prior to the submission of the Nomination Notice. 
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(d) For purposes of this Section 1.13, an Eligible Holder “owns” only those 
outstanding shares of the Corporation’s Common Stock as to which the Eligible Holder possesses 
both: 

(i) the full voting and investment rights pertaining to the shares; and 

(ii) the full economic interest in (including the opportunity for profit and 
risk of loss on) such shares; 

provided that the number of shares calculated in accordance with clauses (i) and (ii) shall not 
include any shares: (1) purchased or sold by such Eligible Holder or any of its affiliates in any 
transaction that has not been settled or closed; (2) sold short by such Eligible Holder; (3) borrowed 
by such Eligible Holder or any of its affiliates for any purpose or purchased by such Eligible Holder 
or any of its affiliates pursuant to an agreement to resell or subject to any other obligation to resell 
to another person; or (4) subject to any option, warrant, forward contract, swap, contract of sale, 
other derivative or similar agreement entered into by such Eligible Holder or any of its affiliates, 
whether any such instrument or agreement is to be settled with shares or with cash based on the 
notional amount or value of outstanding shares of the Corporation, in any such case which 
instrument or agreement has, or is intended to have, the purpose or effect of (x) reducing in any 
manner, to any extent or at any time in the future, such Eligible Holder’s or any of its affiliates’ 
full right to vote or direct the voting of any such shares, and/or (y) hedging, offsetting, or altering 
to any degree, gain or loss arising from the full economic ownership of such shares by such Eligible 
Holder or any of its affiliates. 

An Eligible Holder “owns” shares held in the name of a nominee or other intermediary so 
long as the Eligible Holder retains the right to instruct how the shares are voted with respect to the 
election of directors and possesses the full economic interest in the shares.  An Eligible Holder’s 
ownership of shares shall be deemed to continue during any period in which the Eligible Holder 
has delegated any voting power by means of a proxy, power of attorney, or other similar instrument 
or arrangement that is revocable at any time by the Eligible Holder.  An Eligible Holder’s 
ownership of shares shall be deemed to continue during any period in which the Eligible Holder 
has loaned such shares provided that the Eligible Holder (A) has the power to recall such loaned 
shares on five business days’ notice and recalls such loaned shares within five business days of 
being notified that its Nominee will be included as a nominee in the Corporation’s proxy materials 
for the applicable annual meeting and (B) continues to hold such shares through the date of the 
annual meeting.  The terms “owned,” “owning” and other variations of the word “own” shall have 
correlative meanings.  Whether outstanding shares of the Corporation are “owned” for these 
purposes shall be determined by the Board.  A Nominating Stockholder shall include in its 
Nomination Notice the number of shares it is deemed to own for purposes of this Section 1.13.   

(e) No Eligible Holder shall be permitted to be in more than one group 
constituting a Nominating Stockholder, and if any Eligible Holder appears as a member of more 
than one group, it shall be deemed to be a member of the group that has the largest ownership 
position as reflected in the Nomination Notice. 

1.13.4 Nomination Notice.  To timely nominate a Nominee, a Nominating Stockholder’s 
Nomination Notice must be delivered to the Secretary at the principal executive offices of the 
Corporation not later than 5:00 p.m. Eastern Time on the one hundred and twentieth (120th) day 
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nor earlier than 5:00 p.m. Eastern Time on the one hundred and fiftieth (150th) day prior to the 
anniversary of the date (as specified in the Corporation’s proxy materials for its immediately 
preceding annual meeting of stockholders) on which the Corporation first sent its proxy materials 
for its immediately preceding annual meeting of stockholders; provided, however, that in the event 
that the scheduled date of the annual meeting is more than thirty (30) days before or more than 
seventy (70) days after the first anniversary of the preceding year’s annual meeting or if no annual 
meeting was held in the prior year, to be timely the Nomination Notice must be so delivered (1) 
no earlier than 5:00 p.m. Eastern Time on the one hundred and fiftieth (150th) day prior to such 
annual meeting and (2) no later than 5:00 p.m. Eastern Time on the later of the one hundred and 
twentieth (120th) day prior to such annual meeting or 5:00 p.m. Eastern Time on the tenth (10th) 
day following the day on which Public Announcement of the date of such meeting is first made by 
the Corporation.  In no event shall an adjournment or postponement of an annual meeting 
commence a new time period (or extend any time period) for providing the Nomination Notice.  
For the purposes of these Bylaws, the nomination notice (“Nomination Notice”) shall include the 
following: 

(a) A copy of the Schedule 14N (or any successor form) relating to each 
Nominee, completed and filed with the Securities and Exchange Commission by the Nominating 
Stockholder as applicable, in accordance with Securities and Exchange Commission rules; 

(b) A written notice, in a form deemed satisfactory by the Board in its 
discretion, of the nomination of each Nominee that includes the following additional information, 
agreements, representations and warranties by the Nominating Stockholder (including each group 
member): 

(i) the information (and any updates and supplements) required with 
respect to the nomination of directors pursuant to Section 1.12 of these Bylaws (as if such 
Nominating Stockholder were a Record Stockholder and Proposing Person under Section 
1.12 and the Nominee were the person proposed to be nominated under Section 1.12) 
including, without limitation, Sections 1.12.1(c), (e) and (f); 

(ii) a description of any relationship that existed within the past three 
years and that would have been described pursuant to Item 6(e) of Schedule 14N (or any 
successor item) if such relationship existed on the date of submission of the Schedule 14N; 
and 

(iii) a representation and warranty that the Nominating Stockholder 
acquired the securities of the Corporation in the ordinary course of business and did not 
acquire, and is not holding, securities of the Corporation for the purpose or with the effect 
of influencing or changing control of the Corporation; 

(iv) a representation and warranty that each Nominee: 

(1) does not have any direct or indirect relationship with the 
Corporation that would cause the Nominee to be considered not independent 
pursuant to the Corporation’s Corporate Governance Guidelines as most recently 
published on its website and otherwise qualifies as independent under the rules of 
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the primary stock exchange on which shares of the Corporation’s Common Stock 
are traded; 

(2) meets the audit committee and compensation committee 
independence requirements under the rules of the primary stock exchange on which 
shares of the Corporation’s Common Stock are traded; 

(3) is a “non-employee director” for the purposes of Rule 16b-3 under 
the Exchange Act (or any successor rule); and 

(4) is not and has not been subject to any event specified in Rule 
506(d)(1) of Regulation D (or any successor rule) under the Securities Act or Item 
401(f) of Regulation S-K (or any successor rule) under the Exchange Act, without 
reference to whether the event is material to an evaluation of the ability or integrity 
of such Nominee; 

(v) a representation and warranty that the Nominating Stockholder 
satisfies the eligibility requirements set forth in Section 1.13.3 and has provided evidence 
of ownership to the extent required by Section 1.13.3(a) and will provide within five 
business days after the record date for the annual meeting written statements from the 
record holders and intermediaries verifying the Nominating Stockholder’s continuous 
ownership of the Minimum Number of shares through the record date; 

(vi) a representation and warranty that the Nominating Stockholder 
intends to continue to satisfy the eligibility requirements described in Section 1.13.3 (1) 
through the date of the annual meeting and (2) for at least one year following the annual 
meeting; 

(vii) a representation and warranty that the Nominating Stockholder will 
not engage in a “solicitation” within the meaning of Rule 14a-1(l) (without reference to the 
exception in Section 14a-1(l)(2)(iv)) (or any successor rules) with respect to the annual 
meeting, other than with respect to a Nominee or any nominee of the Board; 

(viii) a representation and warranty that the Nominating Stockholder will 
not use any proxy card other than the Corporation’s proxy card in soliciting stockholders 
in connection with the election of a Nominee at the annual meeting; 

(ix) a representation and warranty that the Nominating Stockholder (A) 
has not nominated and will not nominate for election any individual at the annual meeting, 
other than such nominee and (B) agrees to comply with all applicable laws and regulations 
with respect to any solicitation in connection with the annual meeting or applicable to the 
filing and use of any solicitation material; 

(x) a completed and signed questionnaire, representation and agreement 
required by Section 1.12.2 of these Bylaws; 

(xi) if desired, a Supporting Statement; and 
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(xii) in the case of a nomination by a group, the designation by all group 
members of one group member that is authorized to act on behalf of all group members 
with respect to matters relating to the nomination, including withdrawal of the nomination; 

(c) An executed agreement, in a form deemed satisfactory by the Board in its 
discretion, pursuant to which the Nominating Stockholder (including each group member) agrees: 

(i) to comply with all applicable laws, rules and regulations in 
connection with the nomination, solicitation and election; 

(ii) to file any written solicitation or other communication with the 
Corporation’s stockholders relating to one or more of the Corporation’s directors or 
director nominees or any Nominee with the Securities and Exchange Commission, 
regardless of whether any such filing is required under rule or regulation or whether any 
exemption from filing is available for such materials under any rule or regulation; 

(iii) to assume all liability stemming from an action, suit or proceeding 
concerning any actual or alleged legal or regulatory violation arising out of any 
communication by the Nominating Stockholder or any of its Nominees with the 
Corporation, its stockholders or any other person in connection with the nomination 
submitted by the Nominating Stockholder pursuant to this Section 1.13, including, without 
limitation, the Nomination Notice; 

(iv) to indemnify and hold harmless (jointly with all other group 
members, in the case of a group member) the Corporation and each of its directors, officers 
and employees individually against any liability, loss, damages, expenses or other costs 
(including attorneys’ fees) incurred in connection with any threatened or pending action, 
suit or proceeding, whether legal, administrative or investigative, against the Corporation 
or any of its directors, officers or employees arising out of or relating to a failure or alleged 
failure of the Nominating Stockholder or any of its Nominees to comply with, or any breach 
or alleged breach of, its or their obligations, agreements or representations under this 
Section 1.13; and 

(v) in the event that any information included in the Nomination Notice, 
or any other communication by the Nominating Stockholder (including with respect to any 
group member) with the Corporation, its stockholders or any other person in connection 
with the nomination or election, ceases to be true and accurate in all material respects (or 
omits a material fact necessary to make the statements made not misleading), or that the 
Nominating Stockholder (including any group member) has failed to continue to satisfy 
the eligibility requirements described in Section 1.13.3 to promptly (and in any event 
within 48 hours of discovering such misstatement, omission or failure) notify the 
Corporation and any other recipient of such communication of (1) the misstatement or 
omission in such previously provided information and of the information that is required 
to correct the misstatement or omission or (2) such failure (it being understood that 
providing any such notification shall not be deemed to cure any defect or limit the 
Corporation’s right to omit a Nominee from its proxy materials as provided in this Section 
1.13). 
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The information and documents required by this Section 1.13.4 to be provided by the 
Nominating Stockholder shall be: (i) provided with respect to and executed by each group member, 
in the case of information applicable to group members; and (ii) provided with respect to the 
persons specified in Instruction 1 to Items 6(c) and (d) of Schedule 14N (or any successor item) in 
the case of a Nominating Stockholder or group member that is an entity.  The Nomination Notice 
shall be deemed submitted on the date on which all the information and documents referred to in 
this Section 1.13.4 (other than such information and documents contemplated to be provided after 
the date the Nomination Notice is provided) have been delivered to or, if sent by mail, received by 
the Secretary of the Corporation.  A Nominating Stockholder shall update the Nomination Notice, 
if necessary, in accordance with Section 1.12.1(f) of these Bylaws.  The Corporation may request 
such additional information as necessary to permit the Board to determine if each Nominee 
satisfies the requirements of this Section 1.13 or if each Nominee is independent pursuant to the 
Corporation’s Corporate Governance Guidelines as most recently published on its website and 
under the rules of any stock exchange on which shares of the Corporation’s Common Stock are 
traded.   

1.13.5 Exceptions. 

(a) Notwithstanding anything to the contrary contained in this Section 1.13, the 
Corporation may omit from its proxy statement any Nominee and any information concerning such 
Nominee (including a Nominating Stockholder’s Supporting Statement) and no vote on such 
Nominee will occur (notwithstanding that proxies in respect of such vote may have been received 
by the Corporation), and the Nominating Stockholder may not, after the last day on which a 
Nomination Notice would be timely, cure in any way any defect preventing the nomination of such 
Nominee, if: 

(i) the Corporation receives a notice pursuant to Section 1.12 of these 
Bylaws that a stockholder intends to nominate a candidate for director at the annual 
meeting, whether or not such notice is subsequently withdrawn or made the subject of a 
settlement with the Corporation; 

(ii) the Nominating Stockholder or the designated lead group member, 
as applicable, or any qualified representative thereof, does not appear at the annual meeting 
to present the nomination submitted pursuant to this Section 1.13, the Nominating 
Stockholder withdraws its nomination or the chairperson of the annual meeting declares 
that such nomination was not made in accordance with the procedures prescribed by this 
Section 1.13 and shall therefore be disregarded; 

(iii) the Board, in its discretion, determines that such Nominee’s 
nomination or election to the Board would result in the Corporation violating or failing to 
be in compliance with these Bylaws or the Certificate of Incorporation or any applicable 
law, rule or regulation to which the Corporation is subject, including any rules or 
regulations of the primary stock exchange on which shares of the Corporation’s Common 
Stock are traded; 

(iv) such Nominee was nominated for election to the Board pursuant to 
this Section 1.13 at one of the Corporation’s two preceding annual meetings of 
stockholders and either withdrew or became ineligible or received a vote of less than 
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twenty-five percent (25%) of the shares of the Corporation’s Common Stock entitled to 
vote for such Nominee; 

(v) such Nominee is a named subject of a pending criminal proceeding 
(excluding traffic violations and other minor offenses) or has been convicted in a criminal 
proceeding within the past ten years; 

(vi) such Nominee has been, within the past three years, an officer or 
director of a Competitor;  

(vii) the Corporation is notified, or the Board determines, that the 
Nominating Stockholder or the Nominee has failed to continue to satisfy the eligibility 
requirements described in Section 1.13.3, any of the representations and warranties made 
in the Nomination Notice ceases to be true and accurate in all material respects (or omits a 
material fact necessary to make the statements made not misleading), such Nominee 
becomes unwilling or unable to serve on the Board or any material violation or breach 
occurs of the obligations, agreements, representations or warranties of the Nominating 
Stockholder or such Nominee under this Section 1.13; or 

(viii) such Nominee is ineligible to be nominated or be qualified to serve 
as a member of the Board pursuant to Section 1.12.1(g) of these Bylaws. 

(b) Notwithstanding anything to the contrary contained in this Section 1.13, the 
Corporation may omit from its proxy statement, or may supplement or correct, any information, 
including all or any portion of the Supporting Statement or any other statement in support of a 
Nominee included in the Nomination Notice, if the Board determines, in its discretion, that: 

(i) such information is not true in all material respects or omits a 
material statement necessary to make the statements made not misleading; 

(ii) such information directly or indirectly impugns the character, 
integrity or personal reputation of, or directly or indirectly makes charges concerning 
improper, illegal or immoral conduct or associations, without factual foundation, with 
respect to, any person; or 

(iii) the inclusion of such information in the proxy statement would 
otherwise violate the Securities and Exchange Commission proxy rules or any other 
applicable law, rule or regulation. 

The Corporation may solicit against, and include in the proxy statement its own statement 
relating to, any Nominee. 

  BOARD OF DIRECTORS 

 Number; Qualifications.  The total number of directors constituting the 
Whole Board shall be fixed from time to time in the manner set forth in the Certificate of 
Incorporation and the term “Whole Board” shall have the meaning specified in the Certificate of 
Incorporation.  No decrease in the authorized number of directors constituting the Whole Board 
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shall shorten the term of any incumbent director.  Directors need not be stockholders of the 
Corporation.  

 Election; Resignation; Removal; Vacancies.  Election of directors need 
not be by written ballot.  Each director shall hold office until the annual meeting at which such 
director’s term expires and until such director’s successor is elected and qualified or until such 
director’s earlier death, resignation, disqualification or removal.  Any director may resign by 
delivering a resignation in writing or by electronic transmission to the Corporation at its principal 
office or to the Chairperson of the Board, the Chief Executive Officer, or the Secretary.  Such 
resignation shall be effective upon delivery unless it is specified to be effective at a later time or 
upon the happening of an event.  Subject to the special rights of holders of any series of Preferred 
Stock to elect directors, directors may be removed only as provided by the Certificate of 
Incorporation and applicable law.  All vacancies occurring in the Board and any newly created 
directorships resulting from any increase in the authorized number of directors shall be filled in 
the manner set forth in the Certificate of Incorporation.  

 Regular Meetings.  Regular meetings of the Board may be held at such 
places, within or without the State of Delaware, and at such times as the Board may from time to 
time determine.  Notice of regular meetings need not be given if the date, times and places thereof 
are fixed by resolution of the Board.  

 Special Meetings.  Special meetings of the Board may be called by the 
Chairperson of the Board, the Chief Executive Officer, the Lead Independent Director or a majority 
of the members of the Board then in office and may be held at any time, date or place, within or 
without the State of Delaware, as the person or persons calling the meeting shall fix.  Notice of the 
time, date and place of such meeting shall be given, orally, in writing or by electronic transmission 
(including electronic mail), by the person or persons calling the meeting to all directors at least 
four (4) days before the meeting if the notice is mailed, or at least twenty-four (24) hours before 
the meeting if such notice is given by telephone, hand delivery, telegram, telex, mailgram, 
facsimile, electronic mail or other means of electronic transmission; provided, however, that if, 
under the circumstances, the Chairperson of the Board, the Lead Independent Director or the Chief 
Executive Officer calling a special meeting deems that more immediate action is necessary or 
appropriate, notice may be delivered on the day of such special meeting.  Unless otherwise 
indicated in the notice, any and all business may be transacted at a special meeting.  

 Remote Meetings Permitted.  Members of the Board, or any committee of 
the Board, may participate in a meeting of the Board or such committee by means of conference 
telephone or other communications equipment by means of which all persons participating in the 
meeting can hear each other, and participation in a meeting pursuant to conference telephone or 
other communications equipment shall constitute presence in person at such meeting.  

 Quorum; Vote Required for Action.  At all meetings of the Board, a 
majority of the Whole Board shall constitute a quorum for the transaction of business.  If a quorum 
shall fail to attend any meeting, a majority of those present may adjourn the meeting to another 
place, date or time.  Except as otherwise provided herein or in the Certificate of Incorporation, or 
required by law, the vote of a majority of the directors present at a meeting at which a quorum is 
present shall be the act of the Board.  
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 Organization.  Meetings of the Board shall be presided over by (a) the 
Chairperson of the Board, or (b) in the absence of such person, the Lead Independent Director, or 
(c) in such person’s absence, by the Chief Executive Officer, or (d) in such person’s absence, by a 
chairperson chosen by the Board at the meeting.  The Secretary shall act as secretary of the 
meeting, but in such person’s absence the chairperson of the meeting may appoint any person to 
act as secretary of the meeting.  

 Unanimous Action by Directors in Lieu of a Meeting.  Any action 
required or permitted to be taken at any meeting of the Board, or of any committee thereof, may 
be taken without a meeting if all members of the Board or such committee, as the case may be, 
consent thereto in writing or by electronic transmission, and the writing or writings or electronic 
transmission or transmissions are filed with the minutes of proceedings of the Board or committee, 
as applicable.  Such filing shall be in paper form if the minutes are maintained in paper form and 
shall be in electronic form if the minutes are maintained in electronic form.  

 Powers.  Except as otherwise provided by the Certificate of Incorporation 
or the DGCL, the business and affairs of the Corporation shall be managed by or under the 
direction of the Board.  

 Compensation of Directors.  Members of the Board, as such, may receive, 
pursuant to a resolution of the Board, fees and other compensation for their services as directors, 
including without limitation their services as members of committees of the Board.  

 Confidentiality.   Each director shall maintain the confidentiality of, and 
shall not share with any third party person or entity (including third parties that originally 
sponsored, nominated or designated such director (the “Sponsoring Party”)), any non-public 
information learned in their capacities as directors, including communications among Board 
members in their capacities as directors.  The Board may adopt a board confidentiality policy 
further implementing and interpreting this bylaw (a “Board Confidentiality Policy”).  All directors 
are required to comply with this bylaw and any such Board Confidentiality Policy unless such 
director or the Sponsoring Party for such director has entered into a specific written agreement 
with the Corporation, in either case as approved by the Board, providing otherwise with respect to 
such confidential information. 

  COMMITTEES 

 Committees.  The Board may designate one or more committees, each 
committee to consist of one or more of the directors of the Corporation.  The Board may designate 
one or more directors as alternate members of any committee, who may replace any absent or 
disqualified member at any meeting of the committee.  In the absence or disqualification of a 
member of the committee, the member or members thereof present at any meeting of such 
committee who are not disqualified from voting, whether or not such member or members 
constitute a quorum, may unanimously appoint another member of the Board to act at the meeting 
in place of any such absent or disqualified member.  Any such committee, to the extent provided 
in a resolution of the Board, shall have and may exercise all the powers and authority of the Board 
in the management of the business and affairs of the Corporation and may authorize the seal of the 
Corporation to be affixed to all papers that may require it; but no such committee shall have the 
power or authority in reference to the following matters: (a) approving, adopting, or recommending 
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to the stockholders any action or matter (other than the election or removal of members of the 
Board) expressly required by the DGCL to be submitted to stockholders for approval or (b) 
adopting, amending or repealing any bylaw of the Corporation.  

 Committee Rules.  Each committee shall keep records of its proceedings 
and make such reports as the Board may from time to time request.  Unless the Board otherwise 
provides, each committee designated by the Board may make, alter and repeal rules for the conduct 
of its business.  In the absence of such rules, each committee shall conduct its business in the same 
manner as the Board conducts its business pursuant to Article II of these Bylaws.  Except as 
otherwise provided in the Certificate of Incorporation, these Bylaws or the resolution of the Board 
designating the committee, any committee may create one or more subcommittees, each 
subcommittee to consist of one or more members of the committee, and may delegate to any such 
subcommittee any or all of the powers and authority of the committee. 

  OFFICERS; CHAIRPERSON; LEAD INDEPENDENT DIRECTOR 

 Generally.  The officers of the Corporation shall consist of a Chief 
Executive Officer (who may be the Chairperson of the Board or the President), a President, a 
Secretary and a Treasurer and may consist of such other officers, including, without limitation, a 
Chief Financial Officer, and one or more Vice Presidents, as may from time to time be appointed 
by the Board.  All officers shall be elected by the Board; provided, however, that the Board may 
empower the Chief Executive Officer of the Corporation to appoint any officer other than the Chief 
Executive Officer, the President, the Chief Financial Officer or the Treasurer.  Except as otherwise 
provided by law, by the Certificate of Incorporation or these Bylaws, each officer shall hold office 
until such officer’s successor is duly elected and qualified or until such officer’s earlier resignation, 
death, disqualification or removal.  Any number of offices may be held by the same person.  Any 
officer may resign by delivering a resignation in writing or by electronic transmission to the 
Corporation at its principal office or to the Chairperson of the Board, the Chief Executive Officer, 
or the Secretary.  Such resignation shall be effective upon delivery unless it is specified to be 
effective at some later time or upon the happening of some later event.  Any vacancy occurring in 
any office of the Corporation by death, resignation, removal or otherwise may be filled by the 
Board and the Board may, in its discretion, leave unfilled, for such period as it may determine, any 
offices.  Each such successor shall hold office for the unexpired term of such officer’s predecessor 
and until a successor is duly elected and qualified or until such officer’s earlier resignation, death, 
disqualification or removal. 

 Chief Executive Officer.  Subject to the control of the Board and such 
supervisory powers, if any, as may be given by the Board, the powers and duties of the Chief 
Executive Officer of the Corporation are: 

(a) to act as the general manager and, subject to the control of the Board, to 
have general supervision, direction and control of the business and affairs of the Corporation;  

(b) subject to Section 1.6 of these Bylaws, to preside at all meetings of the 
stockholders;  
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(c) subject to Section 1.2 of these Bylaws, to call special meetings of the 
stockholders to be held at such times and, subject to the limitations prescribed by law or by these 
Bylaws, at such places as he or she shall deem proper; and  

(d) to affix the signature of the Corporation to all deeds, conveyances, 
mortgages, guarantees, leases, obligations, bonds, certificates and other papers and instruments in 
writing which have been authorized by the Board or which, in the judgment of the Chief Executive 
Officer, should be executed on behalf of the Corporation; to sign certificates for shares of stock of 
the Corporation (if any); and, subject to the direction of the Board, to have general charge of the 
property of the Corporation and to supervise and control all officers, agents and employees of the 
Corporation.  

The person holding the office of President shall be the Chief Executive Officer of the 
Corporation unless the Board shall designate another officer to be the Chief Executive Officer.   

 Chairperson of the Board.  Subject to the provisions of Section 2.7 of 
these Bylaws, the Chairperson of the Board shall have the power to preside at all meetings of the 
Board and shall have such other powers and duties as provided in these Bylaws and as the Board 
may from time to time prescribe.  The Chairperson of the Board may or may not be an officer of 
the Corporation. 

 Lead Independent Director.  The Board may, in its discretion, elect a lead 
independent director from among its members that are Independent Directors (as defined below) 
(such director, the “Lead Independent Director”).  The Lead Independent Director shall preside 
at all meetings at which the Chairperson of the Board is not present and shall exercise such other 
powers and duties as may from time to time be assigned to him or her by the Board or as prescribed 
by these Bylaws.  For purposes of these Bylaws, “Independent Director” has the meaning ascribed 
to such term under the rules of the exchange upon which the Corporation’s Common Stock is 
primarily traded. 

 President.  The person holding the office of Chief Executive Officer shall 
be the President of the Corporation unless the Board shall have designated one individual as the 
President and a different individual as the Chief Executive Officer of the Corporation.  Subject to 
the provisions of these Bylaws and to the direction of the Board, and subject to the supervisory 
powers of the Chief Executive Officer (if the Chief Executive Officer is an officer other than the 
President), and subject to such supervisory powers and authority as may be given by the Board to 
the Chairperson of the Board, and/or to any other officer, the President shall have the responsibility 
for the general management and control of the business and affairs of the Corporation and the 
general supervision and direction of all of the officers, employees and agents of the Corporation 
(other than the Chief Executive Officer, if the Chief Executive Officer is an officer other than the 
President) and shall perform all duties and have all powers that are commonly incident to the office 
of President or that are delegated to the President by the Board.  

 Chief Financial Officer.  The person holding the office of Chief Financial 
Officer shall be the Treasurer of the Corporation unless the Board shall have designated another 
officer as the Treasurer of the Corporation.  Subject to the direction of the Board and the Chief 
Executive Officer, the Chief Financial Officer shall perform all duties and have all powers that are 
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commonly incident to the office of Chief Financial Officer, or as the Board or the Chief Executive 
Officer may from time to time prescribe.  

 Treasurer.  The person holding the office of Treasurer shall have custody 
of all monies and securities of the Corporation.  The Treasurer shall make such disbursements of 
the funds of the Corporation as are authorized and shall render from time to time an account of all 
such transactions.  The Treasurer shall also perform such other duties and have such other powers 
as are commonly incident to the office of Treasurer, or as the Board or the Chief Executive Officer 
may from time to time prescribe.  

 Vice President.  Each Vice President shall have all such powers and duties 
as are commonly incident to the office of Vice President or that are delegated to him or her by the 
Board or the Chief Executive Officer.  A Vice President may be designated by the Board to perform 
the duties and exercise the powers of the Chief Executive Officer or President in the event of the 
Chief Executive Officer’s or President’s absence or disability.   

 Secretary.  The Secretary shall issue or cause to be issued all authorized 
notices for, and shall keep, or cause to be kept, minutes of all meetings of the stockholders and the 
Board.  The Secretary shall have charge of the corporate minute books and similar records and 
shall perform such other duties and have such other powers as are commonly incident to the office 
of Secretary, or as the Board or the Chief Executive Officer may from time to time prescribe.  

 Delegation of Authority.  The Board may from time to time delegate the 
powers or duties of any officer of the Corporation to any other officers or agents of the Corporation, 
notwithstanding any provision hereof.  

 Removal.  Any officer of the Corporation shall serve at the pleasure of the 
Board and may be removed at any time, with or without cause, by the Board; provided that if the 
Board has empowered the Chief Executive Officer to appoint any officer of the Corporation, then 
such officer may also be removed by the Chief Executive Officer.  Such removal shall be without 
prejudice to the contractual rights of such officer, if any, with the Corporation.  

  STOCK 

 Certificates; Uncertificated Shares.  The shares of capital stock of the 
Corporation shall be uncertificated shares; provided, however, that the resolution of the Board that 
the shares of capital stock of the Corporation shall be uncertificated shares shall not apply to shares 
represented by a certificate until such certificate is surrendered to the Corporation (or the transfer 
agent or registrar, as the case may be).  Notwithstanding the foregoing, the Board may provide by 
resolution or resolutions that some or all of any or all classes or series of its stock shall be 
certificated shares.  Every holder of stock represented by certificates shall be entitled to have a 
certificate signed by, or in the name of the Corporation, by any two authorized officers of the 
Corporation (it being understood that each of the Chairperson of the Board, the Vice-Chairperson 
of the Board, the Chief Executive Officer, the President, any Vice President, the Treasurer, any 
Assistant Treasurer, the Secretary and any Assistant Secretary shall be an authorized officer for 
such purpose) , representing the number of shares registered in certificate form.  Any or all of the 
signatures on the certificate may be a facsimile.  In case any officer, transfer agent or registrar who 
has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be 
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such officer, transfer agent or registrar before such certificate is issued, it may be issued by the 
Corporation with the same effect as if such person were an officer, transfer agent or registrar at the 
date of issue.   

 Lost, Stolen or Destroyed Stock Certificates; Issuance of New 
Certificates or Uncertificated Shares.  The Corporation may issue a new certificate of stock or 
uncertificated shares in the place of any certificate previously issued by it, alleged to have been 
lost, stolen or destroyed, upon the making of an affidavit of that fact by the person claiming the 
certificate of stock to be lost, stolen or destroyed, and the Corporation may require the owner of 
the lost, stolen or destroyed certificate, or such owner’s legal representative, to agree to indemnify 
the Corporation and/or to give the Corporation a bond sufficient to indemnify it, against any claim 
that may be made against it on account of the alleged loss, theft or destruction of any such 
certificate or the issuance of such new certificate or uncertificated shares.  

 Other Regulations.  Subject to applicable law, the Certificate of 
Incorporation and these Bylaws, the issue, transfer, conversion and registration of shares 
represented by certificates and of uncertificated shares shall be governed by such other regulations 
as the Board may establish.  

  INDEMNIFICATION 

 Indemnification of Officers and Directors.  Each person who was or is 
made a party to, or is threatened to be made a party to, or is involved in any threatened, pending 
or completed action, suit or proceeding, whether civil, criminal, administrative, legislative or any 
other type whatsoever (a “Proceeding”), by reason of the fact that such person (or a person of 
whom such person is the legal representative), is or was a director or officer of the Corporation or, 
while serving as a director or officer of the Corporation, is or was serving at the request of the 
Corporation as a director, officer, employee, agent or trustee of another corporation, or of a 
partnership, joint venture, trust or other enterprise, including service with respect to employee 
benefit plans (for purposes of this Article VI, an “Indemnitee”), shall be indemnified and held 
harmless by the Corporation to the fullest extent permitted by the DGCL as the same exists or may 
hereafter be amended (but, in the case of any such amendment, only to the extent that such 
amendment permits the Corporation to provide broader indemnification rights than such law 
permitted the Corporation to provide prior to such amendment), against all expenses, liability and 
loss (including attorneys’ fees, judgments, fines, ERISA excise taxes and penalties and amounts 
paid or to be paid in settlement) reasonably incurred or suffered by such Indemnitee in connection 
therewith, provided such Indemnitee acted in good faith and in a manner that the Indemnitee 
reasonably believed to be in or not opposed to the best interests of the Corporation, and, with 
respect to any criminal Proceeding, had no reasonable cause to believe the Indemnitee’s conduct 
was unlawful.  Such indemnification shall continue as to an Indemnitee who has ceased to be a 
director or officer of the Corporation and shall inure to the benefit of such Indemnitees’ heirs, 
executors and administrators.  Notwithstanding the foregoing, subject to Section 6.5 of these 
Bylaws, the Corporation shall indemnify any such Indemnitee seeking indemnity in connection 
with a Proceeding (or part thereof) initiated by such Indemnitee only if such Proceeding (or part 
thereof) was authorized by the Board or such indemnification is authorized by an agreement 
approved by the Board.  
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 Advance of Expenses.  The Corporation shall pay all expenses (including 
attorneys’ fees) incurred by an Indemnitee in defending any  Proceeding in advance of its final 
disposition; provided, however, that if the DGCL then so requires, the advancement of such 
expenses shall be made only upon delivery to the Corporation of an undertaking, by or on behalf 
of such Indemnitee, to repay such amounts if it shall ultimately be determined that such Indemnitee 
is not entitled to be indemnified under this Article VI or otherwise.  

 Non-Exclusivity of Rights.  The rights conferred on any person in this 
Article VI shall not be exclusive of any other right that such person may have or hereafter acquire 
under any statute, provision of the Certificate of Incorporation, Bylaws, agreement, vote or consent 
of stockholders or disinterested directors, or otherwise.  Additionally, nothing in this Article VI 
shall limit the ability of the Corporation, in its discretion, to indemnify or advance expenses to 
persons whom the Corporation is not obligated to indemnify or advance expenses pursuant to this 
Article VI.  

 Indemnification Contracts.  The Board is authorized to cause the 
Corporation to enter into indemnification contracts with any director, officer, employee or agent 
of the Corporation, or any person serving at the request of the Corporation as a director, officer, 
employee, agent or trustee of another corporation, partnership, joint venture, trust or other 
enterprise, including employee benefit plans, providing indemnification or advancement rights to 
such person.  Such rights may be greater than those provided in this Article VI.  

 Right of Indemnitee to Bring Suit.  The following shall apply to the extent 
not in conflict with any indemnification contract provided for in Section 6.4 of these Bylaws.  

6.5.1 Right to Bring Suit.  If a claim under Section 6.1 or 6.2 of these Bylaws is not paid 
in full by the Corporation within sixty (60) days after a written claim has been received by the 
Corporation, except in the case of a claim for an advancement of expenses, in which case the 
applicable period shall be twenty (20) days, the Indemnitee may at any time thereafter bring suit 
against the Corporation to recover the unpaid amount of the claim.  If successful in whole or in 
part in any such suit, or in a suit brought by the Corporation to recover an advancement of expenses 
pursuant to the terms of an undertaking, the Indemnitee shall be entitled to be paid, to the fullest 
extent permitted by law, the expense of prosecuting or defending such suit.  In any suit brought by 
the Indemnitee to enforce a right to indemnification hereunder (but not in a suit brought by the 
Indemnitee to enforce a right to an advancement of expenses) it shall be a defense that the 
Indemnitee has not met any applicable standard of conduct which makes it permissible under the 
DGCL (or other applicable law) for the Corporation to indemnify the Indemnitee for the amount 
claimed.  

6.5.2 Effect of Determination.  The absence of a determination prior to the 
commencement of such suit that indemnification of the Indemnitee is proper in the circumstances 
because the Indemnitee has met the applicable standard of conduct set forth in applicable law shall 
not create a presumption that the Indemnitee has not met the applicable standard of conduct or, in 
the case of such a suit brought by the Indemnitee, be a defense to such suit.  

6.5.3 Burden of Proof.  In any suit brought by the Indemnitee to enforce a right to 
indemnification or to an advancement of expenses hereunder, or brought by the Corporation to 
recover an advancement of expenses pursuant to the terms of an undertaking, the burden of proving 
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that the Indemnitee is not entitled to be indemnified, or to such advancement of expenses, under 
this Article VI, or otherwise, shall be on the Corporation.  

 Nature of Rights.  The rights conferred upon Indemnitees in this Article VI 
shall be contract rights and such rights shall continue as to an Indemnitee who has ceased to be a 
director, officer or trustee and shall inure to the benefit of the Indemnitee’s heirs, executors and 
administrators.  Any amendment, repeal or modification of any provision of this Article VI that 
adversely affects any right of an Indemnitee or an Indemnitee’s successors shall be prospective 
only, and shall not adversely affect any right or protection conferred on a person pursuant to this 
Article VI with respect to any Proceeding involving any occurrence or alleged occurrence of any 
action or omission to act that took place prior to such amendment, repeal or modification. 

 Insurance.  The Corporation may purchase and maintain insurance, at its 
expense, to protect itself and any director, officer, employee or agent of the Corporation or another 
corporation, partnership, joint venture, trust or other enterprise against any expense, liability or 
loss, whether or not the Corporation would have the power to indemnify such person against such 
expense, liability or loss under the DGCL. 

  NOTICES 

 Notice.  

7.1.1 Form and Delivery.  Except as otherwise specifically required in these Bylaws 
(including, without limitation, Section 7.1.2 of these Bylaws) or by applicable law, all notices 
required to be given pursuant to these Bylaws may (a) in every instance in connection with any 
delivery to a member of the Board, be effectively given by hand delivery (including use of a 
delivery service), by depositing such notice in the mail, postage prepaid, or by sending such notice 
by overnight express courier, facsimile, electronic mail or other form of electronic transmission 
and (b) be effectively delivered to a stockholder when given by hand delivery, by depositing such 
notice in the mail, postage prepaid or, if specifically consented to by the stockholder as described 
in Section 7.1.2 of these Bylaws, by sending such notice by facsimile, electronic mail or other 
form of electronic transmission.  Any such notice shall be addressed to the person to whom notice 
is to be given at such person’s address as it appears on the records of the Corporation.  The notice 
shall be deemed given (a) in the case of hand delivery, when received by the person to whom 
notice is to be given or by any person accepting such notice on behalf of such person, (b) in the 
case of delivery by mail, upon deposit in the mail, (c) in the case of delivery by overnight express 
courier, when dispatched, and (d) in the case of delivery via facsimile, electronic mail or other 
form of electronic transmission, at the time provided in Section 7.1.2 of these Bylaws.  

7.1.2 Electronic Transmission.  Without limiting the manner by which notice otherwise 
may be given effectively to stockholders, any notice to stockholders given by the Corporation 
under any provision of the DGCL, the Certificate of Incorporation, or these Bylaws shall be 
effective if given by a form of electronic transmission consented to by the stockholder to whom 
the notice is given in accordance with Section 232 of the DGCL.  Any such consent shall be 
revocable by the stockholder by written notice to the Corporation.  Any such consent shall be 
deemed revoked if (a) the Corporation is unable to deliver by electronic transmission two 
consecutive notices given by the Corporation in accordance with such consent and (b) such 
inability becomes known to the Secretary or an Assistant Secretary of the Corporation or to the 
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transfer agent, or other person responsible for the giving of notice; provided, however, the 
inadvertent failure to treat such inability as a revocation shall not invalidate any meeting or other 
action.  Notice given pursuant to this Section 7.1.2 shall be deemed given: (i) if by facsimile 
telecommunication, when directed to a number at which the stockholder has consented to receive 
notice; (ii) if by electronic mail, when directed to an electronic mail address at which the 
stockholder has consented to receive notice; (iii) if by a posting on an electronic network together 
with separate notice to the stockholder of such specific posting, upon the later of such posting and 
the giving of such separate notice; and (iv) if by any other form of electronic transmission, when 
directed to the stockholder.  

7.1.3 Affidavit of Giving Notice.  An affidavit of the Secretary or an Assistant Secretary 
or of the transfer agent or other agent of the Corporation that the notice has been given in writing 
or by a form of electronic transmission shall, in the absence of fraud, be prima facie evidence of 
the facts stated therein.  

 Waiver of Notice.  Whenever notice is required to be given under any 
provision of the DGCL, the Certificate of Incorporation or these Bylaws, a written waiver of notice, 
signed by the person entitled to notice, or waiver by electronic transmission by such person, 
whether before or after the time stated therein, shall be deemed equivalent to notice.  Attendance 
of a person at a meeting shall constitute a waiver of notice of such meeting, except when the person 
attends a meeting for the express purpose of objecting at the beginning of the meeting to the 
transaction of any business because the meeting is not lawfully called or convened.  Neither the 
business to be transacted at, nor the purpose of, any regular or special meeting of the stockholders, 
directors or members of a committee of directors need be specified in any waiver of notice.  

  INTERESTED DIRECTORS 

 Interested Directors.  No contract or transaction between the Corporation 
and one or more of its members of the Board or officers, or between the Corporation and any other 
corporation, partnership, association or other organization in which one or more of its directors or 
officers are members of the board of directors or officers, or have a financial interest, shall be void 
or voidable solely for this reason, or solely because the director or officer is present at or 
participates in the meeting of the Board or committee thereof that authorizes the contract or 
transaction, or solely because his, her or their votes are counted for such purpose, if: (a) the material 
facts as to his, her or their relationship or interest and as to the contract or transaction are disclosed 
or are known to the Board or the committee, and the Board or committee in good faith authorizes 
the contract or transaction by the affirmative votes of a majority of the disinterested directors, even 
though the disinterested directors be less than a quorum; (b) the material facts as to his, her or their 
relationship or interest and as to the contract or transaction are disclosed or are known to the 
stockholders entitled to vote thereon, and the contract or transaction is specifically approved in 
good faith by vote of the stockholders; or (c) the contract or transaction is fair as to the Corporation 
as of the time it is authorized, approved or ratified by the Board, a committee thereof, or the 
stockholders.  

 Quorum.  Interested directors may be counted in determining the presence 
of a quorum at a meeting of the Board or of a committee which authorizes the contract or 
transaction.  
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  MISCELLANEOUS 

 Fiscal Year.  The fiscal year of the Corporation shall be determined by 
resolution of the Board.  

 Seal.  The Board may provide for a corporate seal, which may have the 
name of the Corporation inscribed thereon and shall otherwise be in such form as may be approved 
from time to time by the Board.  

 Form of Records.  Any records administered by or on behalf of the 
Corporation in the regular course of its business, including its stock ledger, books of account and 
minute books, may be kept on or by means of, or be in the form of, any other information storage 
device, method or one or more electronic networks or databases (including one or more distributed 
electronic networks or databases), electronic or otherwise, provided that the records so kept can 
be converted into clearly legible paper form within a reasonable time and otherwise comply with 
the DGCL.  The Corporation shall so convert any records so kept upon the request of any person 
entitled to inspect such records pursuant to any provision of the DGCL.  

 Reliance Upon Books and Records.  A member of the Board, or a member 
of any committee designated by the Board shall, in the performance of such person’s duties, be 
fully protected in relying in good faith upon the books and records of the Corporation and upon 
such information, opinions, reports or statements presented to the Corporation by any of the 
Corporation’s officers or employees, or committees of the Board, or by any other person as to 
matters the member reasonably believes are within such other person’s professional or expert 
competence and who has been selected with reasonable care by or on behalf of the Corporation.  

 Certificate of Incorporation Governs.  In the event of any conflict 
between the provisions of the Certificate of Incorporation and Bylaws, the provisions of the 
Certificate of Incorporation shall govern.  

 Severability.  If any provision of these Bylaws shall be held to be invalid, 
illegal, unenforceable or in conflict with the provisions of the Certificate of Incorporation, then 
such provision shall nonetheless be enforced to the maximum extent possible consistent with such 
holding and the remaining provisions of these Bylaws (including without limitation, all portions 
of any section of these Bylaws containing any such provision held to be invalid, illegal, 
unenforceable or in conflict with the Certificate of Incorporation, that are not themselves invalid, 
illegal, unenforceable or in conflict with the Certificate of Incorporation) shall remain in full force 
and effect.  

 Time Periods.  In applying any provision of these Bylaws which requires 
that an act be done or not be done a specified number of days prior to an event or that an act be 
done during a period of a specified number of days prior to an event, calendar days shall be used, 
the day of the doing of the act shall be excluded, and the day of the event shall be included. 

  AMENDMENT 

Notwithstanding any other provision of these Bylaws, any alteration, amendment or repeal 
of these Bylaws, and any adoption of new Bylaws, shall require the approval of the Board or the 
stockholders of the Corporation as expressly provided in the Certificate of Incorporation.  
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 EXCLUSIVE FORUM 

Unless the Corporation consents in writing to the selection of an alternative forum and 
subject to Article IX of the Certificate of Incorporation, the federal district courts of the United 
States shall be the exclusive forum for the resolution of any complaint asserting a cause of action 
arising under the Securities Act. 

Any person or entity purchasing or otherwise acquiring any interest in any security of the 
Corporation shall be deemed to have notice of and consented to the provisions of this Article XI. 

________________________ 

  




