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THE PROPOSAL 

The text of the Proponent’s Proposal is set forth in Exhibit A. 

BASES FOR EXCLUSION 

On behalf of the Company, we hereby respectfully request that the Staff concur in the 
Company’s view that it may exclude the Proposal from the 2021 proxy materials pursuant to: 

 Rules 14a-8(b) and (f), because the Proponent failed to provide the requisite 
proof of continuous share ownership after receiving notice of such deficiency; 

 Rule 14(a)-8(i)(7), because the Proposal relates to the Company’s ordinary 
business operations. 

Background 

The Proponent submitted the Proposal to the Company in a letter via certified mail on 
August 17, 2020 that was received by the Company on August 24, 2020. The Proponent’s submission did 
not provide verification of the Proponent’s continuous ownership of the requisite number of IBM shares for 
one year. The Company reviewed its stock records, which did not indicate that the Proponent was the 
record owner of any of the Company’s stock. Accordingly, the Company sent the Proponent a letter dated 
September 1, 2020, which was mailed on that day via UPS Next Day Air, notifying the Proponent of this 
procedural deficiency (the “Deficiency Notice”). In the Deficiency Notice, attached as Exhibit B, the 
Company informed the Proponent of the requirements of Rule 14a-8 and how he could cure the procedural 
deficiency. In accordance with Staff Legal Bulletin 14G (Oct. 16, 2012) the Deficiency Notice specifically 
called out that “the SEC considers August 17, 2020 as the date you submitted your proposal, since this is 
the date your letter was postmarked by the United States Postal Service in Norwalk, Ohio” and requested 
that the Proponent submit “a written statement from the ‘record holder’ of your securities (usually a broker 
or bank) verifying, at the time you submitted the Proposal, that you continuously held the requisite amount 
of IBM securities for at least one year.” The Deficiency Notice also called out to the Proponent that his 
response containing the proper proof of ownership must be sent within fourteen (14) calendar days from the 
date the Proponent received the Deficiency Notice. The Deficiency Notice included hyperlinks to Rule 14a-
8, Staff Legal Bulletin No. 14F (Oct. 18, 2011) and Staff Legal Bulletin No. 14G (Oct. 16, 2012). The 
Company’s records confirm delivery of the Deficiency Notice by UPS on September 2, 2020; a copy of 
such confirmation is attached as Exhibit C. 

In an e-mail dated September 3, 2020, the Proponent sent his response (the “Response”) 
to the Deficiency Notice, a copy of which is attached as Exhibit D. The Response consisted of a cover letter 
written by the Proponent stating that he had held sufficient IBM stock for the requisite period of time. His 
email also included copies of two monthly investment reports from Commonwealth Financial Network, 
covering the months of December 2017 and August 2020 respectively, relating to the Proponent’s 
investment account (the “Account Statements”). 

Analysis 

I. THE PROPOSAL MAY BE EXCLUDED PURSUANT TO RULE 14a-8(f)(1) BECAUSE 
THE PROPONENT FAILED TO PROVIDE SUFFICIENT DOCUMENTARY SUPPORT TO 
SATISFY THE OWNERSHIP REQUIREMENT UNDER RULE 14a-8(b)(1). 

Rule 14a-8(b)(1) provides that, in order to be eligible to submit a proposal, a shareholder 
must have continuously held at least $2,000 in market value, or 1%, of the company’s securities entitled to 
be voted on the proposal, for at least one year by the date the proposal is submitted and must continue to 
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hold those securities through the date of the meeting. If the proponent is not a registered holder, he or she 
must provide proof of beneficial ownership of the securities. Under Rule 14a-8(f)(1), a company may 
exclude a shareholder proposal if the proponent fails to provide evidence that he or she meets the eligibility 
requirements of Rule 14a-8(b), provided that the company timely notifies the proponent of the deficiency 
and the proponent fails to correct the deficiency within the required time.  

According to the Company’s transfer agent, on August 24, 2020, the Proponent was not a 
registered holder of the Company stock. The Company timely sought verification from the Proponent of his 
beneficial ownership of shares by sending the Deficiency Notice. The Deficiency Notice informed the 
Proponent that he did not establish the required ownership and therefore he would need to establish 
continuous beneficial ownership of IBM shares, sufficient to reach the $2,000 threshold, for at least one 
year by the date the proposal was submitted (August 17, 2020). The Deficiency Notice further explained 
that to the extent he owned IBM shares, he was not the registered holder. Accordingly, to substantiate the 
required share ownership, the Proponent was required under Rule 14a-8(b) to submit to IBM a written 
statement from the record holder of the Company’s shares of common stock verifying that, at the time the 
Proponent submitted the Proposal, the Proponent had continuously beneficially held the requisite number 
of shares of IBM’s common stock for at least the required one-year period. 

The two periodic Account Statements sent by the Proponent do not satisfy the 
requirements of Rule 14a-8(b)(1) because they fail to establish one-year continuous ownership of the 
Company’s securities. In Section C.1.c(2) and (3) of SLB 14, the Staff addressed whether periodic 
investment statements, like the Account Statements, could satisfy the continuous ownership requirements 
of Rule 14a-8(b): 

(2)  Do a shareholder’s monthly, quarterly or other periodic investment statements 
demonstrate sufficiently continuous ownership of the securities? 

No.  A shareholder must submit an affirmative written statement from the record holder of his or 
her securities that specifically verifies that the shareholder owned the securities continuously for a 
period of one year as of the time of submitting the proposal. 

(Emphasis in original.) 

(3)  If a shareholder submits his or her proposal to the company on June 1, does a statement 
from the record holder verifying that the shareholder owned the securities continuously for 
one year as of May 30 of the same year demonstrate sufficiently continuous ownership of the 
securities as of the time he or she submitted the proposal? 

No.  A shareholder must submit proof from the record holder that the shareholder continuously 
owned the securities for a period of one year as of the time the shareholder submits the proposal. 

Consistent with the foregoing, the Staff has on numerous occasions permitted exclusion 
of proposals on the grounds that nonconforming brokerage statements, account statements or letters 
submitted in support of a proponent’s ownership were insufficient to prove continuous beneficial 
ownership under Rule 14a-8(b).1 

 
1 See, e.g., International Business Machines Corporation (Dec. 13, 2019) (monthly retirement account statements failed to 

demonstrate one-year continuous ownership); Rite Aid Corporation (Feb. 14, 2013) (account statement failed to demonstrate one-year 
continuous ownership); E.I. du Pont de Nemours and Co. (Jan. 17, 2012) (one-page excerpt from proponent’s monthly brokerage 
statement was insufficient proof of ownership); Verizon Communications Inc. (Jan. 25, 2008) (broker’s letter which provided current 
ownership of shares and original date of purchase was insufficient proof of ownership); General Motors Corp. (Apr. 5, 2007) (account 
summary was insufficient verification of continuous ownership); Yahoo! Inc. (Mar. 29, 2007) (account statements, trade 
confirmations, email correspondence, webpage printouts and other selected account information was insufficient to specifically verify 
continuous ownership); General Electric Co. (Jan. 16, 2007) (brokerage statement was insufficient to prove continuous ownership); 
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In this case, the Account Statements only verify beneficial ownership of IBM common 
stock in the Proponent’s individual retirement account for the one month period of December 1, 2017 
through December 31, 2017, and for the one month period of August 1, 2020 through August 31, 2020, 
respectively. The Account Statements do not establish any ownership of IBM common stock on any other 
dates. 

If the Proponent fails to follow Rule 14a-8(b), Rule 14a-8(f)(1) provides that the 
Company may exclude the Proposal, but only after it has notified the Proponent in writing of the procedural 
or eligibility deficiencies, as well as of the time frame for the Proponent’s response thereto within fourteen 
(14) calendar days of receiving the Proposal, and the Proponent fails adequately to correct it. The Company 
sought verification of share ownership from the Proponent by sending the Deficiency Notice on September 
1, 2020, which was within fourteen (14) calendar days of the Company’s August 24, 2020 receipt of the 
Proposal. The Company did not receive the requisite proof of ownership from the Proponent. Any further 
verification the Proponent might now submit would be untimely under the Commission’s rules. 
Accordingly, we ask that the Staff concur that the Company may exclude the Proposal under Rule 14a-8(b) 
and Rule 14a-8(f)(l). 

II. THE PROPOSAL MAY BE EXCLUDED PURSUANT TO RULE 14a-8(i)(7) BECAUSE 
THE PROPOSAL DEALS WITH MATTERS RELATING TO THE COMPANY’S ORDINARY 
BUSINESS OPERATIONS. 

In the Exchange Act Release No. 34-40018 (May 21, 1998) (“1998 Release”), the 
Commission stated that under Rule 14a-8(i)(7), a company may exclude a stockholder proposal from its 
proxy materials if “the proposal deals with a matter relating to the company’s ordinary business 
operations.” The Commission stated further that the “general underlying policy of this exclusion is 
consistent with the policy of most state corporate laws: to confine the resolution of ordinary business 
problems to management and the board of directors, since it is impracticable for shareholders to decide how 
to solve such problems at an annual shareholders meeting.”  
 

According to the 1998 Release, a stockholder proposal is considered “ordinary business” 
when (i) it relates to matters that “are so fundamental to management’s ability to run a company on a day-
to-day basis that they could not, as a practical matter, be subject to direct shareholder oversight”; or (ii) it 
“seeks to ‘micro-manage’ the company by probing too deeply into matters of a complex nature upon which 
shareholders, as a group, would not be in a position to make an informed judgment.” The Staff recognized 
in Staff Legal Bulletin No. 14A (July 12, 2002) that to constitute ordinary business, a proposal must not 
raise a significant social policy issue that would override its ordinary business subject matter.  
 

The Commission held in the 1998 Release that stockholder proposals can be excluded 
under Rule 14a-8(i)(7) as related to the ordinary business of a company when such proposals involve “the 
management of the workforce, such as the hiring, promotion, and termination of employees.” Although the 
Staff has historically viewed proposals addressing senior executive compensation as raising significant 
social policy issues, the Staff clarified in Staff Legal Bulletin No. 14J (Oct. 23, 2018) (“SLB 14J”) that a 
proposal addressing senior executive or director compensation may be excludable under Rule 14a-8(i)(7) 

 
Sky Financial Group (Dec. 20, 2004, reconsideration denied Jan. 13, 2005) (monthly brokerage account statement was insufficient 
proof of ownership); International Business Machines Corp. (Jan. 11, 2005) (pages from quarterly 401(k) plan account statements was 
insufficient proof of ownership); Bank of America Corp. (Feb. 25, 2004) (monthly brokerage account statement was insufficient proof 
of ownership); RTI International Metals, Inc. (Jan. 13, 2004) (monthly account statement was insufficient proof of ownership); 
International Business Machines Corporation (Jan. 7, 2004) (defective broker letter); International Business Machines Corporation 
(Jan. 22, 2003, reconsideration denied February 26, 2003) (broker letter insufficient); International Business Machines Corporation 
(Jan. 7, 2002) (broker letter insufficient); Bank of America (Feb. 12, 2001) (broker letter insufficient); Eastman Kodak Company (Feb. 
7, 2001) (statements deemed insufficient); Bell Atlantic Corporation (Jul. 21, 1999) (proponent’s brokerage documentation found by 
Staff insufficient to prove continuous beneficial ownership); Skaneateles Bancorp, Inc. (Mar. 8, 1999) (letter by proponent as to stock 
ownership coupled with broker letter also properly determined to be insufficient proof of beneficial ownership under Rule 14a-8(b)); 
see generally XM Satellite Radio Holdings Inc. (Mar. 28, 2006) (submission of 1099’s, an E-trade statement and computer printouts 
insufficient proof); and General Motors Corporation (Mar. 24, 2006) (Ameritrade portfolio report insufficient). 
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“if a primary aspect of the targeted compensation is broadly available or applicable to a company’s general 
workforce and the company demonstrates that the executives’ or directors’ eligibility to receive the 
compensation does not implicate significant compensation matters.” Additionally, the Staff stated in SLB 
14J that “the availability of certain forms of compensation to senior executives and/or directors that are also 
broadly available or applicable to the general workforce does not generally raise significant compensation 
issues that transcend ordinary business matters.” In explaining its view, the Staff described an example of a 
stockholder proposal relating to a company’s golden parachute provision that was available to a significant 
portion of a company’s general workforce and stated that “it is difficult to conclude that a proposal does not 
relate to a company’s ordinary business when it addresses aspects of compensation that are broadly 
available or applicable to a company’s general workforce, even when the proposal is framed in terms of the 
senior executives and/or directors.” The Staff has consistently permitted exclusion of stockholder proposals 
under Rule 14a-8(i)(7) when those proposals focus on ordinary business matters, even when the proposal 
also addressed executive compensation.2  

 
The Proposal asks the Company’s compensation committee to abolish the tax, financial 

and estate planning benefits provided to the Company’s Named Executive Officers (“NEOs”). Although 
the Proposal is phrased as only relating to benefits of the NEOs, these benefits do not apply solely to the 
NEOs, as the Company provides some level of financial counseling benefits to all of its U.S. employees 
through The Ayco Company, L.P., at no charge. Consistent with the Commission’s rules governing proxy 
disclosures, the Company’s definitive proxy statement filed on Schedule 14A with the Commission on 
March 9, 2020 only discusses the compensation of the Company’s NEOs, which the Proponent references 
in his Proposal. Nonetheless, in 2020, the Company’s entire U.S. workforce was eligible to receive 
financial counseling benefits, albeit at varying levels of value, regardless of the employee’s role at the 
Company. The financial counseling benefits offered to all U.S. senior executives (inclusive of NEOs),  
include customized, in-person financial planning services and implementation assistance on topics covering 
areas such as investment planning, retirement planning, tax planning strategies and tax return preparation, 
whereas the benefits offered to the broader workforce include similar topics (excluding tax preparation) on 
a more general basis. While the level of benefits provided by the Company varies between the U.S. senior 
executives (inclusive of NEOs) and the broader U.S. workforce, these third-party financial counseling 
benefits are generally applicable to the Company’s broader U.S. workforce and involve the ordinary 
business matter of the compensation and benefits of the general workforce. These benefits are only one of 
many that the Company offers to its employees and does not raise significant policy issues that transcend 
the ordinary business matter of the compensation and benefits applicable to the Company’s broader U.S. 
workforce. 

Similar to the golden parachute example cited by the Staff in SLB 14J, although the 
Proposal is framed as addressing senior executive compensation, the benefits at issue in the Proposal are 
offered at varying levels of value to a much broader set of employees than the Company’s senior executive 
officers. The thrust and focus of the Proposal is on the ordinary business matter of financial counseling 
benefits that equally impact compensation for the Company’s entire general workforce as it does the 
compensation of senior executives. Consistent with Staff guidance, it would be “difficult to conclude that 
[the P]roposal does not relate to [the C]ompany’s ordinary business.” 

 
2 See, e.g., AT&T Inc. (Jan. 29, 2019) (permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting the inclusion of the 

company’s long-term issuer debt rating as a component determining Chief Executive Officer and Chief Financial Officer 
compensation, noting that “although the [p]roposal relates to executive compensation, the focus of the [p]roposal is on the ordinary 
business matter of management of existing debt”); Delta Air Lines, Inc. (Mar. 27, 2012) (permitting exclusion under Rule 14a-8(i)(7) 
of a proposal requesting that the board prohibit payment of incentive compensation to executive officers unless the company first 
adopts a process to fund the retirement accounts of its pilots, noting that “although the proposal mentions executive compensation, the 
thrust and focus of the proposal is on the ordinary business matter of employee benefits”); Exelon Corp. (Feb. 21, 2007) (permitting 
exclusion under Rule 14a-8(i)(7) of a proposal seeking to prohibit bonus payments to executives to the extent performance goals were 
achieved through a reduction in retiree benefits, noting that “although the proposal mentions executive compensation, the thrust and 
focus of the proposal is on the ordinary business matter of general employee benefits”). 
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CONCLUSION 

Based on the foregoing analysis, the Company respectfully requests that the Staff confirm 
that it will take no enforcement action if IBM excludes the Proponent’s entire submission from its 2021 
proxy materials for the reasons set forth above. We would be pleased to provide the Staff with any 
additional information, and answer any questions that you may have regarding this letter. I can be reached 
at (212) 474-1146 or sburns@cravath.com. Please copy Natalie Wilmore, Counsel of the Company, on any 
related correspondence at natalie.wilmore@ibm.com. 

We are sending the Proponent a copy of this submission. Rule 14a-8(k) provides that a 
shareholder proponent is required to send a company a copy of any correspondence that the proponent 
elects to submit to the Commission or the Staff. As such, the Proponent is respectfully reminded that if he 
elects to submit additional correspondence to the Staff with respect to this matter, a copy of that 
correspondence should concurrently be furnished directly to my attention and to the attention of Natalie 
Wilmore, Counsel of the Company, at the addresses set forth below in accordance with Rule 14a-8(k). 

Thank you for your attention to this matter. 

Sincerely yours, 

Stephen L. Burns 

Office of Chief Counsel 
Division of Corporation Finance 

Securities and Exchange Commission 
100 F Street, NE 

Washington, DC 20549 

VIA EMAIL: shareholderproposals@sec.gov 

Encls. 

Copies w/encls. to: 

Natalie Wilmore 
Counsel 

International Business Machines Corporation 
Corporate Law Department 

One New Orchard Road, Mail Drop 301 
Armonk, New York 10504 

VIA EMAIL: natalie.wilmore@ibm.com 

Mr. Christopher Hipp 
 

 

VIA EMAIL:  

***

***
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United Parcel Service Certificate of Mailing and  

Confirmation of Delivery 

of Deficiency Notice relating to 

Shareholder Proposal of Mr. Christopher Hipp 

International Business Machines Corporation 

2021 Proxy Statement





11/10/2020 Tracking | UPS - United States

1/1

Proof of Delivery
Dear Customer,

This notice serves as proof of delivery for the shipment listed below.

Thank you for giving us this opportunity to serve you. Details are only available for shipments delivered within
the last 120 days. Please print for your records if you require this information after 120 days.

Sincerely,

UPS

Tracking results provided by UPS: 11/10/2020 2:59 P.M. EST

Tracking Number

Service

UPS Next Day Air®
with UPS Carbon Neutral 

Shipped / Billed On
08/31/2020

NORWALK, OH, US

Delivered On

09/02/2020 10:09 A.M.

Delivered To

 
Received By

DRIVER RELEASE

Left At
Met Customer Man

***



Exhibit D 
to IBM’s No-Action Letter Request 

 

 
 

 

Proponent Response to 

Deficiency Notice relating to 

Shareholder Proposal of Mr. Christopher Hipp 

International Business Machines Corporation 

2021 Proxy Statement 

 





***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***



***




