
***FISMA & OMB Memorandum M-07-16



             
           

               
      

               

                  
       

                 
             

                
                  

      

 

 
   

   



































August 21, 2020
Page 2

proposal was a handwritten notation indicating that the Letter “[g]oes with 2020 Rule 14a-8 
Proposal.” The Letter did not actually include a proposal or supporting statement or any 
information regarding the proposal that was allegedly submitted to the Company. For instance, 
the Letter did not specify the topic of the purported proposal, when the purported proposal was 
allegedly sent to the Company, or the method in which the purported proposal was allegedly 
submitted by the Proponent.  A copy of the Letter is attached hereto as Exhibit A. 

On August 12, 2020, at 9:28 pm, Mr. Chevedden sent an email to the Company inquiring 
about the management’s opposition statement to the purported proposal. The Company 
immediately responded notifying Mr. Chevedden that the Company had not received a proposal 
from Mr. Chevedden or the Proponent. At 9:51 pm, Mr. Chevedden emailed the Staff, copying 
the Company, accusing that the Company “pretends it did not receive [ ] the 14a-8 proposal 
forwarded to the company on May 22, 2020.” This was the first time the Company was notified 
by either Mr. Chevedden or the Proponent that they had allegedly already attempted to submit 
the purported proposal.  

On August 14, 2020, Mr. Chevedden sent another email to the Staff, indicating that the 
Company failed to make a timely response to the Letter submitted on July 9, 2020. The 
Company’s response again confirmed that the Company had not yet received a proposal or
evidence that such a proposal was sent, and that the Letter, without the proposal, did not warrant 
a response.  Copies of the email correspondence are attached hereto as Exhibit B. 

Neither Mr. Chevedden nor the Proponent followed the guidance issued by the Staff in 
Staff Legal Bulletin No. 14 and Staff Legal Bulletin No. 14C, which urges a proponent to submit 
a proposal by means that ensures the ability to determine when the proposal was received by the 
company, placing the burden on proponents to ensure proper submission and receipt of 
proposals. Instead, Mr. Chevedden sent the Letter via certified mail to the Company without 
enclosing a stockholder proposal or supporting statement with the Letter.  Prior to receipt of the 
Letter, the Company had no indication or notice that a stockholder proposal was going to be, or 
had been, submitted on behalf of the Proponent.  Thus, the stockholder proposal referenced in the 
Letter was not timely received by the Company at its principal executive offices, as required by 
the Company’s 2019 roxy tatement.

As clearly set forth in its 2019 proxy statement, the Company’s deadline for receiving 
stockholder proposals for inclusion in its Proxy Materials was May 27, 2020.  The Company did 
not receive any correspondence relating to a Rule 14a-8 stockholder proposal from Mr.
Chevedden or the Proponent prior to the May 27, 2020 deadline. Further, as of the date hereof, 
the Company has not received the stockholder proposal referenced in the Letter via email, 
facsimile or otherwise. 

II. BASIS FOR EXCLUSION

The Company respectfully requests that the Staff concur with its view that the purported 
proposal may be excluded from the Proxy Materials pursuant to Rule 14a-8(e) because the
Company did not receive a proposal from the Proponent at its principal executive offices before 
the deadline for submitting stockholder proposals to the Company.
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A. The Proponent Failed to Follow Staff Guidance for Submission of a Proposal

Staff Legal Bulletin No. 14 emphasizes that “[t]o avoid exclusion on the basis of 
untimeliness, a shareholder should submit his or her proposal well in advance of the deadline....”  
The Staff has further stated that the proposal must be received at the company’s principal 
executive offices, explaining that “[s]hareholders can find this address in the company’s proxy 
statement. If a shareholder sends a proposal to any other location, even if it is to an agent of the 
company or to another company location, this would not satisfy the requirement.”

More recently, the Staff issued Staff Legal Bulletin No. 14C, which provides specific 
guidance for stockholders submitting proposals via facsimile, which the Company believes can 
reasonably be applied to other means of submission. This guidance provides that if a stockholder 
intends to submit a proposal by facsimile, the proponent “should ensure that he or she has 
obtained the correct facsimile number for making such submissions.”  The Staff encourages 
stockholders to contact the company to obtain the correct facsimile number for submitting 
proposals because if “the facsimile number is incorrect, the shareholder proponent’s proposal 
may be subject to exclusion on the basis that the shareholder proponent failed to submit the 
proposal or response in a timely manner.”

Neither Mr. Chevedden nor the Proponent followed the Staff guidance set forth above. In 
fact, to date, the Company has no knowledge regarding the method Mr. Chevedden allegedly 
used to submit the purported proposal to the Company on May 22, 2020, as Mr. Chevedden 
alleges, because Mr. Chevedden has not provided any proof to the Company of the alleged 
proposal submission.  Consistent with the guidance in Staff Legal Bulletin No. 14C, the 
Proponent should have contacted the Company to obtain the appropriate means of submission
prior to submission of the purported proposal and should have ensured that the purported 
proposal was properly submitted and received by the Company.  Because of Mr. Chevedden’s 
and the Proponent’s failure to follow the Staff guidance as issued in Staff Legal Bulletin 14C, the 
purported proposal was not timely submitted and may be properly excluded from the Proxy 
Materials.

B. The Staff Has Previously Concurred in the Exclusion of a Stockholder Proposal
Where the Correspondence From the Proponent Failed to Contain the Text of the
Proposal

The Staff has also clearly indicated that a company may exclude a proposal from its 
proxy materials if it receives mere notice of a proposal prior to its deadline, but does not receive 
the actual proposal. In IBP, inc., IBP received a facsimile from a proponent with a cover page 
indicating that a proposal was being submitted, but no proposal or supporting statement was 
actually included in the facsimile.  After IBP’s deadline for submission of proposals, IBP 
received a written copy of the actual proposal.  IBP argued that it should be able to exclude both 
the purported proposal sent via facsimile and the proposal received by mail because neither was 
received prior to its proposal deadline. The Staff concurred in the exclusion of the proposals 
under Rule 14a-8(e)(2), noting that “[t]he company first received an entire proposal after its… 
deadline.”  IBP, inc. (avail. Jan. 19, 2000).
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Similarly, in Duke Energy Corp. (2001) and Duke Energy Corp. (2004), the Staff 
concurred in the exclusion of purported stockholder proposals where the company never actually 
received the supposed proposals.  In Duke Energy (2001), Duke received a letter by facsimile 
indicating that a proponent was submitting a stockholder proposal.  The letter stated that the 
proposal was “enclosed” and stated the topic it related to; however, the letter did not include the 
referenced proposal.  Duke Energy Corp. (avail. Feb. 9, 2001).  In Duke Energy (2004), Duke 
Energy again received a letter by U.S. mail indicating that a proponent was submitting a 
proposal; however, the U.S. mail letter again did not include the referenced proposal or any other 
enclosure or attachment.  Duke Energy Corp. (avail. Feb. 19, 2004).  In both cases, the Staff 
noted that “although the company received notice of the proponent’s intent to submit a proposal, 
the company did not receive the actual proposal” and permitted exclusion of the purported 
proposals under Rule 14a-8(e)(2).

The Staff has recently reaffirmed the position it has taken in IBP, inc., Duke Energy 
Corp. (2001) and Duke Energy Corp. (2004).  In Teladoc Health, Inc., Teladoc received a letter 
by facsimile prior to its Rule 14a-8 deadline indicating that the proponents intended to submit a 
proposal for inclusion in the company’s proxy materials, but the letter did not actually include a 
proposal or supporting statement.  Instead, the facsimile was accompanied with a second page, 
which consistent of an error message.  The proponents’ letter indicated that the proposal was to 
be submitted via email as well, but an email including the proposal was never received by 
anyone at Teladoc.  The Staff agreed with Teladoc that the letter did not constitute a timely 
submission and granted no-action relief under Rule 14a-8(e)(2). Teladoc Health, Inc. (avail. 
Mar. 20, 2020).

Similar to all four examples discussed above, in this instance Mr. Chevedden merely 
alerted the Company on July 9, 2020, after the Company’s Rule 14a-8 submission deadline, of 
his intent to submit a proposal on behalf of the Proponent, but he did not deliver an actual 
proposal or supporting statement prior to the Company’s deadline or at all.  Since an intent to 
submit a proposal is not the same as an actual, timely submission of a proposal, and because the
notice of intent was untimely itself, no proposal was submitted to the Company before its 
deadline.  Therefore, just as in the examples above, the Proponent’s purported proposal should 
also be omitted as untimely.

C. The Staff Has Previously Concurred in the Exclusion of a Stockholder Proposal
When the Company was Notified of the Proposal After the Submission Deadline

Even in cases where a proposal was submitted to a company prior to the stockholder 
deadline, but the company did not actually learn about the proposal until after the deadline, the 
Staff has concurred with the exclusion of such proposals as untimely.  For instance, in Discover 
Financial Services, 54 days after the company’s stockholder proposal deadline, Discover 
received by certified mail a letter confirming the proponent’s ownership of shares in the 
company.  This letter was the first indication to the company that the proponent had attempted to 
submit a stockholder proposal. Discover investigated and learned that the proponent had 
submitted a proposal via email prior to the deadline; however, the email never reached the
correct department due to the proponent’s error. Discover Financial Services (avail. Mar. 20, 
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2020).  Similarly, in Ellie Mae, Inc., 27 days after the deadline for submission of stockholder 
proposals, Ellie Mae received a proof of ownership letter from the proponent, which was the first 
notice it received that a stockholder attempted to submit a proposal.  Only then was the company 
able to search through a former employee’s emails and locate the proposal. Ellie Mae, Inc. 
(avail. Mar. 12, 2015).  In both cases, the Staff concluded that the companies had not received 
the proposals before the deadline for stockholder proposals and permitted exclusion of such 
proposals as untimely under Rule 14a-8(e)(2).

Similar to the two above examples, the Company was only alerted to the possible 
submission of the purported proposal long after the submission would be deemed timely.  The 
Letter, containing the Proponent’s proof of ownership of Company common stock, was received 
on July 9, 2020, 43 days past the Company’s May 27, 2020 stockholder proposal deadline.  The 
Company did not receive any further correspondence from Mr. Chevedden or the Proponent until 
the August 12, 2020 email exchange with Mr. Chevedden, when the Company became aware of 
the Proponent’s alleged attempt to submit a proposal.  Unlike the above precedents, in this case, 
the Company never received a proposal or any evidence that either Mr. Chevedden or the
Proponent ever actually submitted a proposal.  Because the Letter alerting the Company to a 
possible submission of the purported proposal was received after the stockholder proposal 
deadline, and because the purported proposal was not received at the Company’s principal 
executive offices prior to the deadline for submitting stockholder proposals, the purported 
proposal may be properly excluded from the Proxy Materials pursuant to Rule 14a-8(e)(2).

D. The Staff Has Strictly Construed the Rule 14a-8 Deadline

Under Rule 14a-8(e)(1), a stockholder proposal submitted with respect to a company’s
regularly scheduled annual meeting must be received at the company’s principal executive 
offices by the deadline set forth in the prior year’s proxy statement. Pursuant to Rule 14a-
8(e)(2), the deadline is calculated as not less than 120 calendar days before the date of the
company’s proxy statement released to stockholders in connection with the previous year’s
annual meeting.  

The deadline for submission of stockholder proposals for the Company’s 2020 annual 
meeting of stockholders pursuant to Rule 14a-8 was set forth on page 79 of the Company’s proxy 
statement dated as of September 24, 2019 (attached hereto as Exhibit C), and filed with the SEC 
on September 23, 2019. As shown on page 79, the proxy statement clearly stated that such 
proposals must be received “at our principal executive offices, addressed to the Corporate 
Secretary, no later than May 27, 2020.”

The May 27, 2020 deadline was calculated in accordance with Rule 14a-8(e)(2), as it is 
120 days before September 24, 2020, the date of the Company’s proxy statement released to 
shareholders in connection with the 2019 annual meeting of stockholders. Rule 14a-8(e)(2) 
provides that the 120 calendar day deadline does not apply if the current year’s annual meeting 
has been changed by more than 30 days from the date of the prior year’s meeting. That is not 
applicable here, as the Company intends to hold its 2020 annual meeting of stockholders on or 
about November 5, 2020, which is within 30 days of November 7, 2020, the anniversary of the 
2019 annual meeting of stockholders. 
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Rule 14a-8(f) permits a company to exclude a stockholder proposal that does not comply 
with the rule’s procedural requirements, including if a proponent “fail[s] to submit a proposal by 
the company’s properly determined deadline.”  The Company did not receive a stockholder 
proposal from the Proponent at its principal executive offices prior to the May 27, 2020 deadline, 
and the May 27 deadline was properly calculated. Accordingly, the purported stockholder 
proposal was not timely submitted. 

The Staff has on numerous occasions strictly construed the Rule 14a-8 deadline, 
permitting companies to exclude from proxy materials those stockholder proposals received at 
companies’ principal executive offices after the submission deadline. See, e.g., Applied 
Materials, Inc. (avail. Nov. 20, 2014) (concurring with the exclusion of a proposal received one 
day after the submission deadline); BioMarin Pharmaceutical Inc. (avail. Mar. 14, 2014) 
(concurring with the exclusion of a proposal received five days after the submission deadline); 
PepsiCo, Inc. (avail. Jan. 3, 2014) (concurring with the exclusion of a proposal received three 
days after the submission deadline); and General Electric Company (avail. Jan. 24, 2013) 
(concurring with the exclusion of a proposal received one day after the submission deadline).  

Rule 14a-8(f) states that “[a] company need not provide [the proponent with] such notice 
of a deficiency if the deficiency cannot be remedied, such as if you fail to submit a proposal by 
the company’s properly determined deadline.”  Because the failure to timely submit a 
stockholder proposal is a deficiency that cannot be remedied, the Company is not required to
provide the Proponent with the 14-day notice and an opportunity to cure under Rule 14a-8(f) in 
order to exclude the purported proposal under Rule 14a-8(e). 

The Company therefore requests that the Staff concur that the purported proposal may 
properly be excluded from the Proxy Materials because it has not been properly submitted to the 
Company’s principal executive offices at all, let alone within the time frame required under Rule 
14a-8(e). 

III. REQUEST FOR WAIVER UNDER RULE 14A-8(J)(1)

The Company further respectfully requests that the Staff waive the 80-day filing 
requirement set forth in Rule 14a-8(j) for good cause.  Rule 14a-8(j)(1) requires that, if a 
company “intends to exclude a proposal from its proxy materials, it must file its reasons with the 
Commission no later than 80 calendar days before it files its definitive proxy statement and form 
of proxy with the Commission.”  However, Rule 14a-8(j)(1) allows the Staff, in its discretion, to 
permit a company to make its submission later than 80 days before the filing of its definitive 
proxy statement if the company demonstrates good cause for missing the deadline.  The 
Company intends to file the definitive Proxy Statement with the Commission on or about
September 22, 2020, which is less than 80 calendar days from the date that the Staff will receive 
this letter. 

As explained above, the Company did not become aware of the possibility of a
stockholder proposal until July 9, 2020, and did not receive confirmation from Mr. Chevedden or 
the Proponent of their attempt to submit the purported proposal until August 12, 2020, which is 
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41 calendar days prior to the date the Company intends to file its definitive Proxy Materials with 
the Commission.  To date, the Company has yet to receive a proposal from Mr. Chevedden or the 
Proponent. As such, it was impossible for the Company to comply with the 80-day requirement 
because the Company was not made aware of the purported proposal until after the 80 calendar 
day deadline.

The Staff has previously granted waivers of Rule 14a-8(j)(1) under similar circumstances 
and has found “good cause” to waive the 80 calendar day requirement in Rule 14a-8(j) where the 
untimely submission of a proposal prevented a company from satisfying the 80 calendar day 
provision. See, e.g., Staff Legal Bulletin No. 14B (Sept. 15, 2004) (indicating that the “most 
common basis for the company’s showing of good cause is that the proposal was not submitted 
timely and the company did not receive the proposal until after the 80-day deadline had passed”);
salesforce.com, inc. (avail. Mar. 24, 2017) (waiving the 80-day requirement when the proposal 
was received by the company fewer than 80 days before the company intended to file its 
definitive proxy materials); TD Ameritrade Holding Corporation (avail. Dec. 14, 2016) (waiving 
the 80-day requirement because the tardy submission of the proposal made it impossible for the 
company to comply with the 80-day rule); CUI Global, Inc. (Aug. 26, 2015) (waiving the 80-day 
requirement when the proposal was received by the company fewer than 80 days before the 
company intended to file its definitive proxy materials); and Caesars Entertainment Corp. (Mar. 
20, 2015) (granting a waiver of the 80-day requirement where the company received the 
shareholder proposal 77 days prior to the date that the company intended to file its definitive 
proxy materials). Accordingly, the Company believes that the failure of the Proponent to timely 
submit or notify the Company of the purported proposal constitutes good cause for the 
Company’s inability to meet the 80-day requirement, and respectfully requests that the Staff 
waive the 80-day requirement with respect to this letter.

IV. CONCLUSION

It is not clear that the Company is even required to submit a request to the Staff to 
exclude the purported stockholder proposal since, as of the date hereof, there is no stockholder 
proposal to include in the Company’s Proxy Materials or to exclude as being submitted after the 
deadline. Nevertheless, based upon the foregoing analysis, the Company respectfully requests 
confirmation that the Staff will not recommend enforcement action to the Commission if it 
excludes what purports to be a stockholder proposal from the Company’s Proxy Materials 
pursuant to Rule 14a-8(e) because such proposal was not received at the Company’s principal 
executive offices before the deadline for submitting stockholder proposals.

* * * * 
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If the Staff does not concur with the Company’s position, we would appreciate an 
opportunity to confer with the Staff concerning this matter prior to the determination of the 
Staff’s final position.  In addition, the Company requests that the Proponent copy the 
undersigned on any response they may choose to make to the Staff, pursuant to Rule 14a-8(k).

Please contact the undersigned to discuss any questions you may have regarding this 
matter.

Very truly yours,

Brian D. Miller
Of LATHAM & WATKINS LLP

Enclosures

cc: Kenneth Steiner
John Chevedden
Katy Motiey, Chief Administrative Officer, Extreme Networks, Inc.
Tad J. Freese, Latham & Watkins LLP
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Exhibit A

Certified Mail from John Chevedden Received on July 9, 2020
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Exhibit B

Email Correspondence between John Chevedden and the Company
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Exhibit C

Page 79 of the Company’s 2019 Proxy Statement



statements be included in the Company’s Annual Report on Form 10-K for the year ended June 30, 2019, for filing with the SEC. The Audit Committee and 
the Board have also recommended ratification of KPMG LLP as the Company’s independent registered public accounting firm for the fiscal year ending 
June 30, 2020. 

AUDIT COMMITTEE

Raj Khanna, Chairman 
Edward H. Kennedy 
Kathleen M. Holmgren 

The foregoing Audit Committee Report shall not be deemed to be filed or incorporated by reference into any filing of the Company under the 
Securities Act of 1933, as amended, or the Securities Exchange Act of 1934, as amended, except to the extent that the Company specifically 
incorporates such information by reference. 

78

Table of Contents

STOCKHOLDER PROPOSALS TO BE PRESENTED AT NEXT ANNUAL MEETING 

Stockholder proposals may be included in our proxy statement for an annual meeting so long as they are provided to us on a timely basis and 
satisfy the other conditions set forth in SEC regulations under Rule 14a-8 regarding the inclusion of stockholder proposals in company-sponsored proxy 
materials. For a stockholder proposal to be considered for inclusion in our proxy statement for our 2020 Annual Meeting, we must receive the proposal at 
our principal executive offices, addressed to the Corporate Secretary, no later than May 27, 2020. Stockholder proposals not intended to be included in 
our proxy materials may be brought before an Annual Meeting so long as they are provided to us on a timely basis and satisfy the other conditions set 
forth in the rules of the SEC and under our bylaws. Under our bylaws, in order for a stockholder proposal to be properly brought before the 2020 Annual 
Meeting, the proposal must be timely and be received at our principal executive offices, addressed to the Corporate Secretary, not earlier than July 10, 
2020 and not later than August 9, 2020, which, respectively, are 120 days and 90 days prior to the one-year anniversary of the 2019 Annual Meeting. In 
the event that the date of the 2020 Annual Meeting is more than 30 days earlier or later than such anniversary date, notice by the stockholder to be timely 
must be received not later than the close of business on the later of the 90th day prior to the 2020 Annual Meeting or the 10th day following the date on 
which public announcement of the date of such meeting is first made. Under our bylaws, in order for a stockholder director nomination to be properly 
brought before the 2020 Annual Meeting, the nomination must be timely and be received at our principal executive offices, addressed to the Corporate 
Secretary, not earlier than April 27, 2020 and not later than May 27, 2019, which, respectively, are 150 days and 120 days prior to the one-year anniversary 
of the date that the Company’s proxy statement was released to stockholders in connection with the 2019 Annual Meeting. In the event that the date of 
the 2020 Annual Meeting is more than 30 days earlier or later than such anniversary date, the nomination by the stockholder to be timely must be 
received not later than the close of business on the 10th day following the date on which public announcement of the date of such meeting is first 
made. Stockholder proposals should be sent to our Corporate Secretary at the Company’s corporate headquarters. 

If a stockholder proposal is brought before the 2020 Annual Meeting, our management proxy holders will be authorized by our proxy form to vote 
for or against the proposal, in their discretion, in several circumstances, including if we provide information in the proxy statement for the meeting 
(a) regarding the nature of the matter and (b) advising stockholders how management intends to exercise its discretion to vote on the matter.

TRANSACTION OF OTHER BUSINESS 

As of the date of this Proxy Statement, we know of no business that will be conducted at the 2019 Annual Meeting, other than as described in this 
Proxy Statement. If any other matter is properly brought before the 2019 Annual Meeting, or any adjournment or postponement of the 2019 Annual 
Meeting, the persons named in the accompanying form of proxy intend to vote the proxy on such matters in their discretion. 

DELIVERY TO STOCKHOLDERS SHARING THE SAME LAST NAME AND ADDRESS 

To reduce the expense of delivering duplicate proxy materials to stockholders who may have more than one account holding Extreme Networks 
stock, but who share the same address, we have adopted a procedure approved by the SEC called “householding.” Under this procedure, certain 
stockholders of record who have the same address and last name, and who do not participate in electronic delivery of proxy materials, will receive only 
one copy of our Notice of Internet Availability of Proxy Materials and, as applicable, any additional proxy materials that are delivered until such time as 
one or more of these stockholders notifies us that they want to receive separate copies. This procedure reduces duplicate mailings and saves printing 
costs and postage fees, as well as natural resources. Stockholders who participate in householding will continue to have access to and utilize separate 
proxy voting instructions. 
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