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I. Summary of the Proposal 

The Proposal states, in relevant part: 

 “Shareholders request that our board of directors undertake such steps as may be 
necessary to permit written consent by shareholders entitled to cast the minimum number 
of votes that would be necessary to authorize the action at a meeting at which all 
shareholders entitled to vote thereon were present and voting. This includes shareholder 
ability to initiate any appropriate topic for written consent.” 

A Copy of the Proposal and related correspondence between the Company and the 
Proponent is attached to this letter as Exhibit A.  

II. Basis for Exclusion of the Proposal 

The Company respectfully requests that the Staff concur in the Company’s view that the  
Proposal may be properly excluded from the 2021 Proxy Materials pursuant to Rule 14a-8(i)(10) 
because the Company has already substantially implemented the Proposal. 

 Furthermore, the Company wishes to emphasize respectfully that the Proponent 
submitted a proposal (the “2014 Proposal”) with nearly identical operative language for inclusion 
in the proxy materials for the Company’s 2014 Annual Meeting of Stockholders.  In 2014, the 
Staff, in response to a no-action request from the Company (the “2014 Request”), confirmed that 
it would not recommend enforcement action to the Commission if the 2014 Proposal were 
omitted from the Company’s proxy materials in reliance on Rule 14a-8(i)(10).  FirstEnergy 
Corp. (Mar. 10, 2014).  In its correspondence, the Staff noted that “it appears that FirstEnergy’s 
practices, policies and procedures compare favorably with the guidelines of the proposal and that 
FirstEnergy has, therefore, substantially implemented the proposal.” Id.  Those practices, policies 
and procedures, like the Proposal, have not changed in any meaningful way since 2014. Despite 
an attempt by the Company to engage with the Proponent and highlight the Proposal’s 
deficiency, the Proponent has refused to withdraw the Proposal. 

III. Analysis  

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its proxy 
materials if the Company has already “substantially implemented” the proposal. In applying this 
standard, the Staff does not require that a company implement a shareholder proposal exactly as 
proposed by the shareholder. Instead, “a determination that the company has substantially 
implemented the proposal depends upon whether [the company’s] particular policies, practices 
and procedures compare favorably with the guidelines of the proposal.” Texaco, Inc. (Mar. 28, 
1991). See also FirstEnergy Corp. (Mar. 10, 2014). In other words, the Staff has consistently 
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indicated that a company need only to demonstrate that its prior actions have addressed the 
proposal’s “underlying concerns and its essential objective.” Exelon Corp. (Feb. 26, 2010). See 
also NETGEAR, Inc. (Mar. 31, 2015); Anheuser-Busch Companies, Inc. (Jan. 17, 2007); Dow 
Chemical Company (Mar. 5, 2008); The Talbots, Inc. (Apr. 5, 2002).  

Importantly, the Staff has also recognized that a company’s decision not to override a 
default provision of applicable state corporate law in its governing documents can constitute 
substantial implementation under Rule 14a-8(i)(10). See, e.g., FirstEnergy Corp. (Mar. 10, 
2014); Wells Fargo & Company (Mar. 1, 2019); American Tower Corp. (Mar. 5, 2015); Johnson 
& Johnson (Feb. 10, 2014); Exxon Mobil Corp. (Mar. 19, 2010). As previously stated in the 2014 
Request and described below, the Company should be able to exclude the Proposal because the 
Company is subject to the right of shareholders to act by written consent under Ohio law and 
does not, in its governing documents or otherwise, restrict that right. 

FirstEnergy is an Ohio corporation.  Under the Ohio Revised Code (the “ORC”), 
shareholders have the right to act by written consent on any action that may be taken at a meeting 
of shareholders and no provision of the Company’s Amended Articles of Incorporation or 
Amended Code of Regulations restricts shareholders’ statutory rights to act by written consent.  
See ORC Sections 1701.54 and 1701.11(A)(1)(c).  Consequently, the underlying concern and 
essential objective of the Proposal, which are to permit shareholder action by written consent 
outside of a meeting to the fullest extent allowed by law, have been substantially implemented.   

Notably, shareholders’ statutory rights to act by written consent are set forth in two 
provisions of the ORC.1 Together, these two provisions provide that shareholder action by 
written consent must be unanimous in every circumstance except amendments to the Company’s 
Amended Code of Regulations.  Specifically, Section 1701.54(A) of the ORC provides, in 
relevant part, as follows: 

Unless the articles … or the regulations … prohibit the authorization or taking of any 
action of the shareholders or of the directors without a meeting, any action that may be 
authorized or taken at a meeting of the shareholders or of the directors, as the case may 
be, may be authorized or taken without a meeting with the affirmative vote or approval 
of, and in a writing or writings signed by[,] all the shareholders who would be entitled to 
notice of a meeting of the shareholders held for such purpose, or all the directors, 
respectively, which writing or writings shall be filed with or entered upon the records of 
the corporation. 

                                                 1 The ORC also contains provisions addressing shareholder written action in the context of close 
corporations and preemptive rights, neither of which is relevant to the Company. See ORC Sections 1701.15(A)(7) 
and (8) and Sections 1701.591(E)(1) and (2). 
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The second provision, Section 1701.11(A)(1)(c) of the ORC, states that a corporation’s 
regulations may be adopted, amended or repealed as follows: 

Without a meeting, by the written consent of the holders of shares entitling them to 
exercise two-thirds of the voting power of the corporation on the proposal, or if the 
articles or regulations that have been adopted so provide or permit, by the written consent 
of the holders of shares entitling them to exercise a greater or lesser proportion but not 
less than a majority of the voting power of the corporation on the proposal. 

Because neither the Company’s Amended Articles of Incorporation nor its Amended Code of 
Regulations prohibits or even addresses shareholders’ ability to take action by written consent 
with respect to any subject matter, the Company’s shareholders already have the right to take 
action by written consent under the ORC.  Further, Section 1701.54 of the ORC does not permit 
the Board of Directors or the shareholders to adopt a lower approval threshold than unanimity. 

As was also addressed in the 2014 Request, that the Proposal seeks to “permit written 
consent by shareholders entitled to cast the minimum number of votes that would be necessary to 
authorize [an] action at a meeting at which all shareholders entitled to vote thereon were present 
and voting” is not a meaningful distinction between the Proposal and the policies, practices and 
procedures the Company already has in place. Any attempt to amend the Company’s governing 
documents to insert the excerpted clause of the Proposal, or otherwise implement this portion of 
the Proposal, would be ineffective.  As described above, under the ORC, written actions must be 
unanimous in all circumstances other than with respect to amendments to a company’s code of 
regulations. For Ohio corporations, virtually all shareholder actions by written consent require a 
higher threshold than actions taken at a shareholder meeting. This reflects a significant difference 
between Ohio law and that of other states where adoption of a provision similar to the one 
included in the Proposal would be permissible and consistent with state law. 

IV. Conclusion 

For the reasons set forth above, the Company believes that the Proposal may be excluded 
from the 2021 Proxy Materials pursuant to Rule 14a-8(i)(10) and respectfully requests that the 
Staff confirm that it will not recommend enforcement action to the Commission if the Company 
excludes the Proposal from the 2021 Proxy Materials. 
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We would be happy to provide you with any additional information and answer any 
questions that you may have regarding this subject.  If we can be of any further assistance in this 
matter, please do not hesitate to call the undersigned at 214-969-3706. If the Staff does not 
concur with the Company’s position, we would appreciate an opportunity to confer with the Staff 
concerning these matters prior to the issuance of its response. Pursuant to the guidance provided 
in Staff Legal Bulletin No. 14F (Oct. 18, 2011), the Company requests that the Staff provide its 
response to this request to Daniel M. Dunlap, Assistant Corporate Secretary, FirstEnergy Corp., 
at ddunlap@firstenergycorp.com and to the Proponent at  

Very truly yours, 

 Peter C. Zwick 

 

Attachments 

 

cc:   Daniel M. Dunlap / FirstEnergy Corp. 
John Chevedden /  

 James McRitchie / jm@corpgov.net  
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