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Shareholder Proposal of Comptroller of the City of New York on Behalf of Certain New 
York City Public Retirement Systems 

Ladies and Gentlemen: 

This letter relates to the response letter (the "Response Letter") submitted by the Comptroller of the City 
of New York on behalf of the New York City Employees' Retirement System, the New York City Teachers' 
Retirement System, the New York City Police Pension Fund and the New York City Fire Pension Fund 
(the "Proponent"), dated February 14, 2020, in response to the no-action request (the "No-Action 
Request") submitted by CVS Health Corporation, a Delaware corporation (the "Company"), to the Staff 
(the "Staff') of the Division of Corporation Finance of the Securities and Excnange Commission (tile 
"Commission") on January 14, 2020. The No-Action Request pertains to the Proponent's request to 
include a shareholder proposal in the Company's 2020 proxy materials (the "Proxy Materials") regarding 
a report concerning the Company's use of contractual provisions requiring employees to arbitrate 
employment-related claims (the proposal and the supporting statement together, the "Proposal") . 

For the reasons set forth below and in the No-Action Request, the Company respectfully requests 
confirmation that the Staff will not recommend enforcement action if, in reliance on Rule 14a-8 of the 
Securities Exchange Act of 1934, as amended, the Company omits the Proposal from its Proxy Materials. 

DISCUSSION 

I. The Company Continues to Maintain that the Proposal Relates to the Ordinary Business 
Operations of the Company and Therefore May be Excluded Pursuant to Rule 14a-8(i)(7) 

The Response Letter states that the Proposal should not be excluded under the ordinary business matter 
exception because it focuses on a "significant policy issue" for the Company. The Proponent argues that 
the Proposal is in-line with the proposal submitted to CBRE Group, Inc. in 2019, in which the Staff was 
"unable to concur'' with CBRE's contention that a proposal requesting a report on the impact of mandatory 
arbitration policies on its employees, which included an evaluation of the risks that may result from the 
company's mandatory arbitration program on claims of sexual harassment, was excludable on ordinary 
business grounds. See CBRE Group, Inc. (Mar. 6, 2019) ("CBRE Group"). However, unlike the proposal 
in CBRE Group, this Proposal could be read to request a report on any and every contractual provision 
requiring employees of the Company to arbitrate employment-related claims. The Proposal focuses on 
wide-ranging employee relations issues, which renders the Proposal more aligned with the subject matter 
underlying the proposals submitted in 2019 to Amazon.com, Inc., Yum! Brands, Inc. and XPO Logistics, 
Inc. (collectively, the "Inequitable Employment Practices Proposals"). For each of the Inequitable 
Employment Practices Proposals, the Staff did not recognize mandatory arbitration with employees as a 
practice that raises a significant policy issue. See Amazon.com, Inc. (Mar. 6, 2019) (concurring in the 
exclusion of a proposal requesting that the board adopt a policy that the Company will not engage in any 
"Inequitable Employment Practice," including mandatory arbitration of employment-related claims); Yum! 
Brands, Inc. (Mar. 6, 2019) (same); and XPO Logistics, Inc. (Mar. 6, 2019) (same). 



The Proponent asks the Staff to ignore its determinations in the Inequitable Employment Practices 
Proposals by pointing to "further developments in the past year'' that demonstrate that the matter has now 
evolved into one involving a significant policy. 1 The Proponent cites to several articles to support these 
"further developments," but many of the references and events cited in the Response Letter are dated (or 
at least originated) prior to March 6, 2019-the date the Staff responded to the Inequitable Employment 
Practices Proposals. The Company acknowledges that the matter has continued to receive some level of 
media attention, but a continued discussion regarding mandatory arbitration from one year to the next 
does not alone make it a significant policy issue. 

As discussed in the No-Action Request, even if the Proposal touches on a significant policy issue, which 
the Company strongly contends that it does not, the Proposal is excludable as relating to the Company's 
ordinary business operations because it relates to the Company's management of its workforce generally 
and its workplace practices.2 

Accordingly, we continue to maintain that the Proposal is properly excludable under Rule 14a-8(i)(7). 

II. The Company Continues to Maintain that the Proposal is Inherently Vague and Therefore May 
be Excluded Pursuant to Rule 14a-8(i)(3) 

The Response Letter claims that the Proposal makes evident what is being requested of the Board, that 
is, to produce a report on the "use of contractual provisions requiring employees .. . to arbitrate 
employment-related claims (emphasis added),"3 and that the Proposal is "directed at the Company's 
employee arbitration policy (emphasis added)."4 The Proponent attempts to support this position by 
stating that "it is clear that the Proposal is not directed at bespoke, one-off arbitration provisions 
'specifically negotiated and agreed upon' by CVS and individual employees" and that "[t]here is nothing in 
the [Proposal] that remotely suggests that the Proposal concerns such contractual provisions (emphasis 
added)."5 The Company only uses arbitration provisions that are specifically negotiated and agreed upon 
by the Company and individual employees. There are no other kinds of contractual provisions requiring 
arbitration of employment-related claims. Therefore, if the Proponent was not referring to individually 
negotiated arbitration provisions, it is unclear what the requested report on the use of "contractual 
arbitration provisions requiring employees of CVS to arbitrate employment-related claims" is supposed to 
encompass because the Company's arbitration program is voluntary. 

Even if the Proposal was supposed to be directed only at the Company's voluntary arbitration program 
(which does not require arbitration), and not all contractual arbitration provisions, the Proponent failed to 
demonstrate such intent. For example, the very first sentence of the Proposal refers to "contractual 
provisions requiring employees of CVS to arbitrate employment-related claims" and there is only a single 
reference to the Company's voluntary arbitration program, which is in the second to last paragraph of the 
supporting statement to the Proposal. 6 Accordingly, if the Proponent was only concerned with the 
Company's voluntary arbitration program, it could have, with ease, actually stated that in the resolution it 
requests the Board to adopt. 

Moreover, the Response Letter suffers from the same vagueness defect as the Proposal. The Proponent 
discusses the purported differences between what is "mandatory" and what is not "mandatory" in terms of 
contractual arbitration provisions. The Response Letter states that "the Company does not have a 
'mandatory arbitration policy'-in the sense of an arbitration policy that must be accepted by its 
employees with no right to opt-out" and that it "acknowledge[d] that CVS's 'mandatory arbitration policy' is 
described as 'voluntary' because it ostensibly permits employees to opt out of the arbitration requirement, 

1 See Response Letter, p. 6 . 
2 See No-Action Request, pp. 3-7. 
3 See Proposal , p. 1; Response Letter, p. 18. 
4 See Response Letter, p. 18. 
5 See Response Letter, p. 18. 
6 See Proposal, pp. 1-2. 



but 'only by complying with onerous requirements."'7 Based on this, as well as other language in the 
Response Letter, it is unclear what specific type of "mandatory arbitration" provisions is the subject of the 
Proposal. 8 It is even more ambiguous as to whether the Proponent considers the Company's voluntary 
arbitration program as "mandatory" in the same sense as used in the numerous supporting articles and 
statements cited in the Response Letter. The Proponent could be asserting that the so-called "onerous" 
opt-out requirements in the Company's voluntary arbitration program convert the program into one that is 
"mandatory." However, the opt-out requirements in the voluntary arbitration program are simply not 
onerous. Under the Company's voluntary arbitration program, any employee who wishes to opt out may 
send a note or letter to a specified address within 30 days of receiving the Company's written program 
and a voluntary arbitration guide, indicating that they are opting out. That is it, nothing more. The opt out 
mechanism requires no more effort than that required to send a post-card, a mail-in voting ballot, a 
birthday card, a rent payment or anything else that is typically sent by mail. 9 Accordingly, any argument 
that the Company's voluntary arbitration program should be deemed "mandatory" because of the 
requirement to opt out is merely an effort to lump the Company's program in with other traditional broad
based mandatory arbitration programs. 

Therefore, without further clarification from the Proponent regarding the scope of "contractual arbitration 
provisions requiring employees of CVS to arbitrate employment-related claims" to be included in the 
requested report and the lack of clarity as to what the Proponent considers "mandatory," it is likely that 
the Company and its shareholders could interpret the Proposal differently, resulting in action by the 
Company that departs from those actions envisioned by the shareholders voting on the Proposal. 

Accordingly, we continue to maintain that the Proposal is properly excludable under Rule 14a-8(i)(3). 

CONCLUSION 

Based upon the foregoing analysis, and our arguments set forth in the No-Action Request, we reiterate 
our request that the Staff take no action if the Company excludes the Proposal from its Proxy Materials. 
Please call the undersigned at (401) 770-5409 or Colleen McIntosh at (401) 770-5177 if you should have 
any questions or need additional information. 

Thomas S. Moffatt 
Vice President, Assistant Secretary 
and Assistant General Counsel 

cc: Michael Garland, Assistant Comptroller, The Comptroller of the City of New York 
Colleen M. McIntosh, SVP and Chief Governance Officer, CVS Health Corporation 
Doreen E. Lilienfeld, Shearman & Sterling LLP 

7 See Response Letter, p. 19. 
8 For example, the Response Letter quotes three candidates for the Democratic presidential nomination on the topic 
of mandatory arbitration. Senator Elizabeth Warren is quoted as referring to signed employment contracts that force 
employees into arbitration. Similarly, former Vice President Joe Biden is quoted as saying that "[s]ixty million workers 
have been forced to sign contracts waiving their rights to sue their employer and nearly 25 million have been forced 
to waive their right to bring class action lawsuits or joint arbitration (emphasis added)." The Company's voluntary 
arbitration program is clearly distinguishable from the foregoing mandatory arbitration practices. 
9 The definition of "onerous" is instructive. According to Cambridge's Online Dictionary, "onerous" means "causing 
great difficulty or trouble." Oxford's Online Dictionary defines "onerous" to mean, "needing great effort; causing 
trouble or worry." The fact that thousands of the Company's employees have actually managed to opt out of the 
voluntary arbitration program clearly demonstrates that there is nothing onerous about the program's opt-out 
requirement. 
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        February 14, 2020 

By e-mail: shareholderproposals@sec.gov  

Securities and Exchange Commission  
Office of Chief Counsel 
Division of Corporation Finance 
100 F Street, NE  
Washington, DC 20549 
 
 Re:  Response to CVS Health Corporation’s  
  January 14, 2020 No-Action Request 
 
Dear Counsel:  
 

I write on behalf of the New York City Employees’ Retirement System, the New York 
City Teachers’ Retirement System, the New York City Police Pension Fund and the New York 
City Fire Pension Fund (collectively, the “Systems”) in response to the letter from CVS Health 
Corporation (“CVS” or the “Company”), dated January 14, 2020, seeking confirmation from the 
staff of Office of Chief Counsel of the Division of Corporate Finance (“Staff”) that it will not 
recommend enforcement action if the Company omits the Systems’ shareholder proposal 
(“Proposal”) from its 2020 proxy materials (the “No-Action Request”).1  CVS has not met its 
burden of establishing that the Proposal may be excluded as pertaining to ordinary business 
operations under Rule 14a-8(i)(7) or for being so inherently vague or indefinite as to be 
materially false or misleading under Rule 14a-8(i)(3).  The subject matter of the Proposal—the 
use of contractual provisions requiring employees to arbitrate employment-related claims—has 
itself recently emerged as a significant policy issue that transcends CVS’s ordinary business 
operations, and the report requested by the Proposal in no way micromanages the Company.  
Moreover, the Proposal is more than sufficiently clear with respect to the contents of the report 
that it requests.  Accordingly, the Proposal cannot be excluded under either Rule 14a-8(i)(7) or 
Rule 14a-8(i)(3).  The Systems respectfully request that the Staff deny CVS’s No-Action 
Request.     

 
  

                                                 
1 The Comptroller of the City of New York is the custodian, investment advisor, and a trustee of the Systems, and 
the Systems’ Boards of Trustees have authorized the Comptroller to file the Proposal on their behalf.   

http://www.comptroller.nyc.gov/
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The Proposal and Supporting Statement 
 

The Proposal2 states: 
 
“RESOLVED that shareholders of CVS Health Corporation. [sic] (“CVS”) urge the 
Board of Directors to report to shareholders, at reasonable cost and omitting confidential 
and proprietary information, on the use of contractual provisions requiring employees of 
CVS to arbitrate employment-related claims.  The report should specify the proportion of 
the workforce subject to such provisions; the number of employment-related arbitration 
claims initiated and decided in favor of the employee, in each case in the previous 
calendar year; and any changes in policy or practice CVS has made, or intends to make, 
as a result of California’s ban on agreeing to arbitration as a condition of employment.” 
 
The Supporting Statement helps explain why the Proposal presents a significant policy 

issue for CVS.  Contractual provisions requiring employees to arbitrate employment-related 
claims—which CVS makes widespread use of—preclude “employees from suing in court for 
wrongs like wage theft, discrimination and harassment, and require[] them to submit to private 
arbitration.”  Because arbitration is private and contractual in nature, and often subject to 
confidentiality requirements, the arbitration of “employment-related claims can allow a toxic 
culture to flourish, increasing the severity of eventual consequences and harming employee 
morale.”  Various high-profile sexual harassment cases at large employers such as Fox News, 
Google and Uber have served to focus “public attention … on the use by companies of 
agreements requiring employees to pursue employment-related claims, including sexual 
harassment claims, through arbitration.”  In response to these cases, a “robust public debate has 
ensued, including responses by legislators, regulators and state attorneys general.”   
 
The Analytical Framework 

 
A. The Ordinary Business Exclusion under Rule 14a-8(i)(7) 

 
The “ordinary business” exception permits a company to exclude a proposal that “deals 

with a matter relating to the company’s ordinary business operations.”3  The applicability of this 
exception rests on “two central considerations”: (1) the “proposal’s subject matter,” and (2) “the 
degree to which the proposal ‘micromanages’ the company.”4     

 
With respect to subject matter, shareholder proposals are excludable if they “raise matters 

‘so fundamental to management’s ability to run a company on a day-to-day basis that they could 
not, as a practical matter, be subject to direct shareholder oversight.’”5  However, “[t]he fact that 
a proposal relates to ordinary business matters does not conclusively establish that a company 
may exclude the proposal from its proxy materials.”6  Rather, proposals that relate to ordinary 

                                                 
2 CVS has attached the Proposal and Supporting Statement, as submitted to the Company, as Exhibit A to the No-
Action Request. 
3 Rule 14a-(8)(i)(7).   
4 Staff Legal Bulletin 14K (Oct. 16, 2019) (“SLB 14K”) at § B.1.  
5 Id. at § B.2. (quoting Exchange Act Release No. 34-40018 (May 21, 1998) (the “1998 Release”)). 
6 Staff Legal Bulletin 14A (July 12, 2002) (“SLB 14A”).   
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business matters, but which nevertheless “focus[] on a significant policy issue,” are not 
excludable “‘because the proposals would transcend the day-to-day business matters and raise 
policy issues so significant that it would be appropriate for a shareholder vote.’”7  In determining 
whether a policy issue has become “sufficiently significant,” the Staff examines “the proposal 
and the supporting statement as a whole,”8 and determines whether there is “widespread public 
debate regarding [the] issue.”9  The subject matter of a proposal can become a significant policy 
issue in just a matter of months.10  Additionally, whether a proposal satisfies the significant 
policy exception “depends, in part, on the connection between the significant policy issue and the 
company’s business operations.”11  The Staff thus “takes a company-specific approach in 
evaluating significance,” where the focus is “on whether the proposal deals with a matter relating 
to that company’s ordinary business operations or raises a policy issue that transcends that 
company’s ordinary business operations.”12  If a proposal appears to raise a significant policy 
issue, “a company’s no-action request should focus on the significance of the issue to that 
company. If the company does not meet that burden, the staff believes the matter may not be 
excluded under Rule 14a-8(i)(7).”13 

 
With respect to micromanagement, the analysis “rests on an evaluation of the manner in 

which a proposal seeks to address the subject matter raised, rather than the subject matter 
itself.”14  Thus, “two proposals focusing on the same subject matter may warrant different 
outcomes based solely on the level of prescriptiveness with which the proposals approach that 
subject matter.”15  A proposal is overly prescriptive where it “supplant[s] the judgment of 
management and the board” by “seek[ing] intricate detail or impos[ing] a specific strategy, 
method, action, outcome or timeline for addressing an issue.”16  In contrast, where a proposal is 
“framed as a request that the company consider, discuss the feasibility of, or evaluate the 
potential for a particular issue” it generally will “not be viewed as micromanaging matters of a 
complex nature.”17      
 

B. The Vagueness Exclusion under Rule 14a-8(i)(3) 
   
Rule 14a-8(i)(3) “permits [a] company to exclude a proposal or a statement that is 

contrary to any of the proxy rules, including rule 14a-9, which prohibits materially false or 
misleading statements.”18 The company challenging the proposal “bears the burden of 
demonstrating that a proposal or statement may be excluded,” and thus must “demonstrate[] 
objectively that the proposal or statement is materially false or misleading.”19  One such basis for 
                                                 
7 SLB 14K at § B.2. (quoting the 1998 Release). 
8 Staff Legal Bulletin 14C at § D. 
9 SLB 14A.    
10 See id. (“We believe that the public debate regarding shareholder approval of equity compensation plans has 
become significant in recent months.”).   
11 SLB 14K at § B.2.   
12 Id. 
13 Id. 
14 Id. at § B.4. 
15 Id. 
16 Id. 
17 Id. 
18 Staff Legal Bulletin 14B (Sept. 15, 2004) (“SLB 14B”) at § B.4 (emphasis in original).  
19 Id. (emphasis in original). 
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exclusion under this rule is vagueness or indefiniteness.  However, the standard for exclusion on 
this ground is high: the resolution contained in the proposal must be “so inherently vague or 
indefinite that neither the stockholders voting on the proposal, nor the company in implementing 
the proposal (if adopted), would be able to determine with any reasonable certainty exactly what 
actions or measures the proposal requires.”20  In evaluating whether a proposal is excludable on 
this basis, the Staff considers “the information contained in the proposal and supporting 
statement and determine[s] whether, based on that information, shareholders and the company 
can determine what actions the proposal seeks.”21     

  
 

The Proposal Focuses on a Significant Policy Issue  
for the Company that Transcends Ordinary Business 

 
CVS contends that the Proposal is excludable under Rule 14a-8(i)(7) because it relates to 

the management of the Company’s workforce and does not identify or relate to a sufficiently 
significant policy issue.  Even though the subject matter of the Proposal concerns a particular 
type of contractual device used by companies to require their employees to arbitrate their 
employment-related claims, it is precisely the pervasive use of this device by CVS and other 
large employers that has become a significant policy issue that transcends ordinary business 
operations.  As discussed in greater detail below, whether the largely unconstrained and 
expanding use of this device should continue unabated is a hotly-debated issue by politicians at 
the highest levels of federal and state government, legal academics and researchers, and 
mainstream news organizations.  The widespread public debate that has emerged, particularly in 
the past year, has transformed this into a significant policy issue that transcends ordinary 
business operations.  Because CVS is an employer of over 290,000 employees and has made 
widespread use, since at least 2014, of an expansive employee arbitration policy that imposes 
mandatory arbitration requirements on its employees unless they engage in onerous opt-out 
requirements,22 the subject matter of this Proposal presents a policy issue that is significant for 
CVS.  The Proposal is, therefore, not excludable under Rule 14a-8(i)(7). 
 

A. The Mere Fact that the Proposal Relates to CVS’s Management of its Workforce 
does not Compel the Exclusion of the Proposal 

 
CVS first argues that the Proposal should be excluded “as relating to the Company’s 

ordinary business operations because it relates to the Company’s management of its workplace 
practices, including general employee compensation matters.”23  The Systems do not dispute that 
the Staff has previously concurred with the exclusion of proposals that concern subjects focused 
on the nuts and bolts of workforce management, such as leave of absence policies,24 retirement 

                                                 
20 Id. (emphasis added). 
21 Staff Legal Bulletin 14G (Oct. 16, 2012) (“SLB 14G”) at § D.1.  
22 See Garren v. CVS Health Corp., 17-cv-149, 2018 WL 3377327 (E.D. Tenn. July 11, 2018) (discussing the 
introduction of CVS’s employee arbitration policy in October 2014, the breadth of employment-related claims 
covered by the policy, how the policy becomes binding on employees by being made aware of the policy and 
continuing in their employment with CVS, and the requirements that must be complied with in order to opt-out of 
the policy).  
23 No-Action Request at 3. 
24 Wal-Mart, Inc. (Apr. 8, 2019). 
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plan options,25 revisions to a company’s code of conduct,26 the financial impact of an ethics 
policy,27 the terms of a conflict of interest policy,28 compensation to be paid to employees 
generally,29 procedures for hiring and promoting employees,30 procedures for hiring and training 
employees,31 management succession planning,32 and the termination of excess personnel 
supervisors.33  However, “[t]he fact that a proposal simply relates to ordinary business matters 
does not conclusively establish that a company may exclude the proposal from its proxy 
materials.”34  To the contrary, if a proposal focuses on a “significant policy issue” for the 
company, it is not excludable because the proposal would “‘transcend … day-to-day business 
matters and raise policy issues so significant that it would be appropriate for a shareholder 
vote.’”35  In light of the widespread public debate concerning the pervasive use by companies of 
contractual provisions requiring the arbitration of employment-related claims (which we discuss 
in detail below), and the direct relevance of this debate to the Company, this is a significant 
policy issue for the Company. The Systems thus have a right for the Proposal to be included in 
the Company’s proxy materials.36     

 
B. CVS has not Demonstrated that the Proposal Fails to Focus on a Significant Policy 

Issue that Transcends the Company’s Ordinary Business Operations 
 
CVS next contends that the Proposal should be excluded because it does not focus on a 

sufficiently significant policy issue that transcends the Company’s ordinary business 
operations.37  Although CVS discusses several previous no-action determinations to support its 
contention, only four of these—CBRE Group, Inc. (Mar. 6, 2019), Amazon.com, Inc. (Mar. 6, 
2019), Yum! Brands, Inc. (Mar. 6, 2019) and XPO Logistics, Inc. (Mar. 6, 2019)—address 

                                                 
25 FedEx Corp. (July 7, 2016). 
26 Costco Wholesale Corp. (Sept. 26, 2014). 
27 Willis Group Holdings Public Limited Co. (Jan. 18, 2011). 
28 Honeywell International Inc. (Feb. 1, 2008). 
29 Apple, Inc. (Nov. 16, 2015). 
30 Merck & Co., Inc. (Mar. 6, 2015). 
31 Starwood Hotels & Resorts Worldwide, Inc. (Feb. 14, 2012). 
32 National Instruments Corp. (Mar. 5, 2009). 
33 Consolidated Edison, Inc. (Feb. 24, 2005). 
34 SLB 14A.   
35 SLB 14K, § B.2. (quoting the 1998 Release).  We note that CVS cites United Technologies (Feb. 19, 1993) as 
support for its argument that proposals directed at employment policies and practices are, as “a general rule,” 
excludable.  However, the guidance in United Technologies is nearly identical to that found in Cracker Barrel Old 
Country Stores, Inc. (Oct. 13, 1992), which was specifically reversed by the 1998 Release.      
36 CVS argues at length that the Proposal can be excluded because “it deals with compensation of non-executive 
employees.”  See No-Action Request at 4-5.  However, there is absolutely nothing in the Proposal that concerns non-
executive compensation.  The only (dubious) connection that CVS can come up with between the Proposal and non-
executive compensation is a hypothetical scenario in which “a company may agree to provide specific consideration 
that is conditioned on the employee agreeing to arbitrate employment-related claims.”  No-Action Request at 5.  We 
are not aware of any no-action determination by the Staff that has excluded a Proposal based on such a tenuous 
argument.  Certainly, none of the prior no-action determinations cited by CVS supports an exclusion here, as those 
determinations all concerned proposals directly addressing monetary or other forms of employee compensation.  
Regardless, even if CVS has in the past provided specific consideration (i.e., compensation or other benefits) 
conditioned on the employee agreeing to forego litigation and instead arbitrate any employment-related claims, 
CVS’s right to compel arbitration is something of value that it receives from the employee, not compensation paid to 
the employee.               
37 No-Action Request at 5-7. 
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proposals that concern a company’s use of mandatory arbitration provisions.  Accordingly, only 
these four determinations are potentially relevant here.   

 
In CBRE Group, Inc., the Staff was “unable to concur” with the company’s contention 

that a proposal requesting a report on the impact of mandatory arbitration policies on its 
employees that included an evaluation of the risks that may result from the company’s 
mandatory arbitration policy on claims of sexual harassment was excludable on ordinary 
business grounds.  Instead, the Staff found that the proposal “transcends ordinary business 
matters.”   

 
Amazon.com, Inc., Yum! Brands, Inc. and XPO Logistics, Inc. all concerned a proposal 

that urged directors to adopt a policy that the company would not “engage in any Inequitable 
Employment Practice.”  One of the several practices identified as being an “Inequitable 
Employment Practice” was “mandatory arbitration of employment-related claims.”  In all three, 
the Staff concluded that the proposal “relates generally to the Company’s policies concerning its 
employees, and does not focus on an issue that transcends ordinary business matters.”   

 
None of these four no-action determinations is dispositive here.  CBRE Group, Inc. 

certainly makes clear that proposals concerning the use of mandatory arbitration provisions are 
not excludable simply because they involve or touch upon an “ordinary business” concern, like a 
company’s management of its workface.  In fact, the Staff’s determination in CBRE Group, Inc. 
shows that the use of mandatory arbitration provisions can present a sufficiently significant 
policy issue that transcends ordinary business operations.  However, what remains unclear from 
CBRE Group, Inc. is whether the Staff found the proposal to transcend ordinary business because 
its focus was limited to the use of mandatory arbitration (as opposed to the more varied 
assortment of employment-related policies at issue in Amazon.com, Inc., Yum! Brands, Inc. and 
XPO Logistics, Inc.), or because the focus on mandatory arbitration was itself further linked to 
the risks created by the use of such provisions in connection with sexual harassment claims.  
Likewise, it is not clear from Amazon.com, Inc., Yum! Brands, Inc. and XPO Logistics, Inc. 
whether the proposals were excludable because one or more of the various employment policies 
identified were significant policy issues, but had been lumped together with others polices that 
presented only ordinary business concerns,38 or because each and every employment policy 
identified was a matter of ordinary business.  Regardless, even if the Staff was not prepared to 
find that the use of mandatory arbitration provisions presented a significant policy issue when it 
decided Amazon.com, Inc., Yum! Brands, Inc. and XPO Logistics, Inc. in March 2019, further 
developments in the past year demonstrate that the issue has now become a significant policy 
issue.      

 
C. The Widespread Use of Contractual Provisions Requiring Employees to Arbitrate 

Employment-Related Claims Has Itself Become a Significant Policy Issue 
 
The SEC recognized in its 1998 Release that there was a deep interest “among 

shareholders in having an opportunity to express their views to company management on 

                                                 
38 As CVS notes, the Staff has found proposals excludable where a proposal implicates both a significant policy 
issue and ordinary business matters.  See No-Action Request at 6-7.  
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employment-related proposals that raise sufficiently significant social policy issues.”39  Since 
that time, the touchstone for whether a shareholder proposal raises a significant policy issue is 
whether the issue has emerged “as a consistent topic of widespread public debate.”40  As set 
forth below, there is more than sufficient evidence for the Staff to now conclude that the use of 
contractual provisions requiring employees to arbitrate their employment-related claims has 
become a consistent topic of widespread public debate, and thus an issue that transcends ordinary 
business operations.  As one recent article noted, “[s]tate legislative enactments prohibiting the 
use of mandatory arbitration with employees continue to roll out as legislatures face pressure 
from their constituents.  The pressure is also erupting in recent headlines, which put a spotlight 
on mandatory arbitration provisions.  Arguments against the use of mandatory arbitration 
provisions have now even made their way into the Presidential debates. Undoubtedly, in light of 
pressure from employees, scrutiny from the public, and the increasing litany of statutory 
prohibitions, some employers—such as Google, Uber (for sexual misconduct claims), and 
Microsoft (for gender discrimination and harassment)—are eliminating or reducing mandatory 
arbitration of discrimination claims.”41  

    
1. Why is the Use of Arbitration Provisions in Employment Contracts So 

Controversial?  
 
Before reviewing evidence that the use of contractual provisions requiring employees to 

arbitrate their employment-related claims has emerged as a consistent topic of widespread public 
debate, it is helpful to understand some of the reasons why this issue has attracted so much recent 
public attention. 

 
First, employees who are subject to these provisions are generally barred from having 

their employment-related claims heard in court.  For example, CVS has an employee arbitration 
policy that requires the arbitration of “any and all legal claims, disputes or controversies that 
CVS Health may have, now or in the future, against an Employee or that an Employee may have, 
now or in the future, against CVS Health … or one of its employees or agents, arising out of or 
related to the Employee’s employment with CVS Health or the termination of the Employees 
employment.”42  Included as covered claims are “disputes regarding ... leaves of absence, 
harassment, discrimination, retaliation and termination arising under the Civil Rights Act of 
1964, Americans With Disabilities Act, Age Discrimination in Employment Act, Family Medical 
Leave Act, Fair Labor Standards Act ... and other federal, state and local statutes, regulations and 
other legal authorities relating to employment.”43  This is significant because research has shown 
that the two forums—court vs. arbitration—are not equal, as “employees are less likely to win 
arbitration cases and they recover lower damages in mandatory employment arbitration than in 

                                                 
39 1998 Release at § III. 
40 Id. 
41 Lauri F. Rasnick, “It’s Time to Revisit Your Arbitration Agreements: Limitations on Mandatory Arbitration 
Provisions Continue to Spread Throughout the Country,” The National Law Review (Nov. 22, 2019), available at 
https://www.natlawreview.com/article/it-s-time-to-revisit-your-arbitration-agreements-limitations-mandatory-
arbitration. 
42 Garren, 2018 WL 3377327 at *1. 
43 Id. 

https://www.natlawreview.com/article/it-s-time-to-revisit-your-arbitration-agreements-limitations-mandatory-arbitration
https://www.natlawreview.com/article/it-s-time-to-revisit-your-arbitration-agreements-limitations-mandatory-arbitration
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the courts. Indeed, employers have a significant advantage in the process given that they are the 
ones who define the mandatory arbitration procedures and select the arbitration providers.”44 

 
Second, contractual arbitration provisions funnel disputes into “hermetically-sealed, 

secret proceedings” that deny the public (and other employees who may have similar experiences 
and claims) “the transparency, openness and accountability that are central to our civil justice 
system.”45  As a result of the “profound secrecy it offers to entities eager to avoid both liability 
and bad press, forced arbitration allows wrongful conduct to continue undetected and 
unremedied long after such illegality would otherwise come to light.”46  The secrecy of 
arbitration is especially troubling “when companies use forced arbitration clauses to conceal 
pervasive sexual harassment,” which has the effect of “allowing sexual predators to operate with 
virtual impunity.”47  CVS itself has successfully compelled the arbitration of sexual harassment 
claims.48   

   
Third, nearly all employee arbitration agreements “bar class and collective litigation—

procedures established for the very purpose of enabling victims of small-value harms to band 
together to vindicate their rights.” 49  This means that a company can effectively eliminate its 
liability for certain types of smaller, individual claims as long as it does not make financial sense 
for an employee to pursue such a claim individually.  CVS’s standard employee arbitration 
policy appears to bar class and collective litigation.50  CVS is not alone in this practice though, 
as it is now estimated that over 23% of private-sector nonunion employees, or 24.7 million 
American workers, “no longer have the right to bring a class action claim if their employment 
rights have been violated.”51 

 
Fourth, despite the risks and controversy surrounding the arbitration of employment-

related claims, the use of such provisions continues to grow unchecked.  In 1992, just 2% of the 
American workforce was subject to mandatory arbitration.  By the early 2000s, that figure had 
increased to almost a quarter of workforce.  It now exceeds 55%.52  For employers with over 

                                                 
44 Alexander J.S. Colvin, “The Growing Use of Mandatory Arbitration,” at 3 (Apr. 6, 2018), available at 
https://www.epi.org/files/pdf/144131.pdf.  See also Katherine V.W. Stone & Alexander J.S. Colvin, “The 
Arbitration Epidemic,” at 18-23 (Dec. 7, 2015), available at https://www.epi.org/files/2015/arbitration-
epidemic.pdf.   
45 Myriam Gilles, “(Forced) Arbitration in America: Suppressing Claims, Undermining Corporate Accountability, 
and Perpetuating Injustice,” at 3 (Apr. 2, 2019), available at 
https://www.judiciary.senate.gov/imo/media/doc/Gilles%20Testimony.pdf. 
46 Id. at 4. 
47 Id. at 6.  
48 See Vega v. CVS, 16-cv-7594, 2017 WL 1312954 (Apr. 5, 2017) (granting motion to compel arbitration of 
plaintiff’s sexual harassment claim based on plaintiff being subject to CVS’s employee arbitration policy); Spencer 
v. CVS, 16-cv-7593, 2017 WL 1293980 (Apr. 5, 2017) (same).   
49 Id.  at 2-3. 
50 See Cabrera v. CVS Rx Services, Inc., 17-cv-05803, 2018 WL 1367323, *1 (N.D. Cal. Mar. 16, 2018) (noting that 
CVS’s employment arbitration agreements require employees who are bound by the agreement to “bring any 
Covered Claims in arbitration on an individual basis only”) (emphasis in original); Faggiano v. CVS Pharmacy, Inc. 
283 F.Supp.3d 33, 35 (E.D.N.Y. 2017) (same).    
51 Colvin, “The Growing Use of Mandatory Arbitration,” at 2. 
52 Id. at 1.  

https://www.epi.org/files/pdf/144131.pdf
https://www.epi.org/files/2015/arbitration-epidemic.pdf
https://www.epi.org/files/2015/arbitration-epidemic.pdf
https://www.judiciary.senate.gov/imo/media/doc/Gilles%20Testimony.pdf
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5,000 employees—such as CVS—over 67% now require their employees to arbitrate their 
employment-related claims.53  

 
Fifth, the use of contractual provisions requiring employees to arbitrate employment-

related claims “is more common in low-wage workplaces.  It is also more common in industries 
that are disproportionately composed of women workers and in industries that are 
disproportionately composed of African American workers.”54   

 
Sixth, the use of contractual provisions requiring arbitration “has a tendency to suppress 

claims.  Attorneys who represent employees are less likely to take on clients who are subject to 
mandatory arbitration, given that arbitration claims are less likely to succeed than claims brought 
to court, and, when damages are awarded, they are likely to be significantly smaller than court-
awarded damages.  Attorney reluctance to handle such claims effectively reduces the number of 
claims that are brought since, in practice, relatively few employees are able to bring employment 
law claims without the help of an attorney.”55  This is especially true for lower-paid employees, 
since their potential recovery will be lower in many instances than similar claims for higher-paid 
employees.  
 

2. Leading Democratic Presidential Candidates and the Trump Administration 
Have All Articulated Policy Positions in the Public Debate  
 

We now turn to the abundant evidence that the use of contractual provisions requiring 
employees to arbitrate their employment-related claims has become a consistent topic of 
widespread public debate.  Perhaps no better evidence of this can be found than in the fact that 
three of the leading candidates for the Democratic presidential nomination—Elizabeth Warren, 
Joe Biden, and Bernie Sanders—all consider the use of mandatory arbitration provisions to be 
such a significant policy issue that it warrants inclusion in their official campaign platforms:   

 
• Elizabeth Warren: “Many employers require workers to sign employment 

contracts that force them into arbitration over any employment-related 
dispute and prevent them from banding together in class action lawsuits 
against their employers. These provisions make it harder for workers to 
challenge wage theft, harassment, and discrimination. I will immediately 
prohibit federal contractors from including these agreements in their 
employment contracts, and I will push for a new federal law to ban them for 
all employers.”56 
 

• Joe Biden: “Sixty million workers have been forced to sign contracts 
waiving their rights to sue their employer and nearly 25 million have been 
forced to waive their right to bring class action lawsuits or joint arbitration.  
These contracts require employees to use individual, private arbitrations 
when their employer violates federal and state laws.  Biden will enact 

                                                 
53 Id. at 6. 
54 Id.  
55 Id. at 10. 
56 https://elizabethwarren.com/plans/empowering-american-workers (last visited Feb. 14, 2020). 

https://medium.com/@teamwarren/valuing-the-work-of-women-of-color-c652bf6ccc9a
https://medium.com/@teamwarren/valuing-the-work-of-women-of-color-c652bf6ccc9a
https://elizabethwarren.com/plans/empowering-american-workers
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legislation to ban employers from requiring their employees to agree to 
mandatory individual arbitration and forcing employees to relinquish their 
right to class action lawsuits or collective litigation, as called for in the PRO 
Act.”57 

 
• Bernie Sanders: “Mandatory arbitration clauses prevent workers and 

consumers from having their day in court. In 1992, roughly 2 percent of the 
workforce were bound by mandatory arbitration. By 2000, that number had 
risen to 25 percent. Now, it’s 55 percent. Nearly two-thirds of workers 
making less than $13 an hour are subject by mandatory arbitration clauses, 
including majorities of women, Hispanic, and African-American 
workers. …  As president, Bernie will ban mandatory arbitration clauses.”58 

 
Various news outlets have taken notice of the increased focus in the presidential 

campaign on mandatory arbitration requirements in employment contracts.59 
 
The Trump Administration has also joined the public debate by articulating its own 

policy position.  Three days before the House of Representatives passed the Forced Arbitration 
Injustice Repeal Act (the “FAIR Act”) (discussed in more detail below), the Trump 
Administration issued a Statement of Administration Policy, announcing:  

 
“The Administration strongly opposes passage of [the FAIR Act]. This bill 
would prohibit private businesses from entering into predispute arbitration 
agreements, including those allowing for the use of collective arbitration 
procedures. These blanket prohibitions will increase litigation, costs, and 
inefficiency, including by exposing the vast majority of businesses to even 
more unnecessary litigation. As written, the FAIR Act disregards the 
benefits of resolving disputes through arbitration, including lower costs, 
faster resolution, and reduced burden on the judiciary. By limiting 
contractual options, this bill would hurt businesses and the very consumers 
and employees it seeks to protect.  If [the FAIR Act] were presented to the 
President in its current form, his advisors would recommend that he veto 
the bill.”60   

 
3. Both the House and the Senate Have Recognized the Significance of the Issue 

 

                                                 
57 https://joebiden.com/empowerworkers/ (last visited Feb. 14, 2020).  
58 https://berniesanders.com/issues/corporate-accountability-and-democracy/ (last visited Feb. 14, 2020).  
59 See, e.g., Noam Scheiber, “Candidates grow bolder on labor, and not just Bernie Sanders,” New York Times (Oct. 
11, 2019), available at https://www.nytimes.com/2019/10/11/business/economy/democratic-candidates-labor-
unions.html?searchResultPosition=13; Alexia Fernandez Campbell, “The boldest and weakest labor platforms of the 
2020 Democratic Party,” Vox (Oct. 29, 2019), available at https://www.vox.com/2019/9/5/20847614/democratic-
debate-candidate-labor-platforms; Alice M. Ollstein, “Democrats dogged by staff scandals back workplace 
harassment crackdown,” Politico (Apr. 9, 2019), available at https://www.politico.com/story/2019/04/09/2020-
election-workplace-harassment-1263551.  
60 Executive Office of the President, Statement of Administration Policy (Sept. 17, 2019) (emphasis in original), 
available at https://www.whitehouse.gov/wp-content/uploads/2019/09/SAP_HR-1423.pdf.  

https://www.epi.org/publication/the-growing-use-of-mandatory-arbitration-access-to-the-courts-is-now-barred-for-more-than-60-million-american-workers/
https://www.epi.org/publication/the-growing-use-of-mandatory-arbitration-access-to-the-courts-is-now-barred-for-more-than-60-million-american-workers/
https://www.epi.org/publication/the-growing-use-of-mandatory-arbitration-access-to-the-courts-is-now-barred-for-more-than-60-million-american-workers/
https://joebiden.com/empowerworkers/
https://berniesanders.com/issues/corporate-accountability-and-democracy/
https://www.nytimes.com/2019/10/11/business/economy/democratic-candidates-labor-unions.html?searchResultPosition=13
https://www.nytimes.com/2019/10/11/business/economy/democratic-candidates-labor-unions.html?searchResultPosition=13
https://www.vox.com/2019/9/5/20847614/democratic-debate-candidate-labor-platforms
https://www.vox.com/2019/9/5/20847614/democratic-debate-candidate-labor-platforms
https://www.politico.com/story/2019/04/09/2020-election-workplace-harassment-1263551
https://www.politico.com/story/2019/04/09/2020-election-workplace-harassment-1263551
https://www.whitehouse.gov/wp-content/uploads/2019/09/SAP_HR-1423.pdf
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Additional evidence of the existence of a widespread public debate on the use of 
contractual provisions requiring employees to arbitrate employment-related claims comes from 
the fact that there have already been two congressional hearings on this issue in the past year.  
On April 2, 2019, the Senate Judiciary Committee held a hearing entitled “Arbitration in 
America,”61 and on May 16, 2019, the House Committee on the Judiciary held a hearing entitled 
“Justice Denied: Forced Arbitration and the Erosion of our Legal System.”62  Both of these 
hearings included substantial testimony on the widespread use of contractual provisions 
requiring employees to arbitrate their employment-related claims.  

 
These two hearings followed upon the February 28, 2019 introduction in the House of 

Representatives of the FAIR Act (with 147 co-sponsors) and a companion bill in the Senate 
(with 34 co-sponsors).63  Among other things, the FAIR Act would prohibit a pre-dispute 
arbitration agreement from being valid or enforceable if it requires the arbitration of an 
employment dispute.64  On September 27, 2019, the House voted 225 to 186 to pass the FAIR 
Act and it is currently pending in the Senate.65 

 
The FAIR Act did not come out of the blue.  In February 2018, every attorney general in 

America signed a letter sent to House and Senate leaders calling for legislation that would bar 
employers from requiring the arbitration of sexual harassment claims.66 A year later, in February 
2019, Illinois Representative Cheri Bustos, with bipartisan sponsorship, introduced the Ending 
Forced Arbitration of Sexual Harassment Act of 2019, which would prohibit pre-dispute 
arbitration agreements from being valid or enforceable if they required arbitration of a sexual 
discrimination claim.67 

 
As these various Congressional actions demonstrate, members of Congress clearly 

recognize the pressing significance and public outcry concerning the issues raised by the use of 
contractual provisions requiring employees to arbitrate their employment-related claims.                 

 

                                                 
61 Arbitration in America: Hearing Before the Senate Committee on the Judiciary (Apr. 2, 2019).  Full hearing 
materials are available at https://www.judiciary.senate.gov/meetings/arbitration-in-america.  See also Alexia 
Fernandez Campbell, “Democrats want to ban mandatory arbitration at work.  Senate Republicans are listening,” 
Vox (Apr. 3, 2019), available at https://www.vox.com/2019/4/3/18292168/forced-arbitration-senate-bill-hearing.   
62 Justice Denied: Forced Arbitration and the Erosion of our Legal System (May 16, 2019).  Full hearing materials 
are available at https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=1813. 
63 Hank Johnson Press Release, “Rep. Johnson, Sen. Blumenthal Introduce Legislation to End Forced Arbitration 
and Restore Accountability for Consumers, Workers,” (Feb. 28, 2019), available at 
https://hankjohnson.house.gov/media-center/press-releases/rep-johnson-sen-blumenthal-introduce-legislation-end-
forced-arbitration.  
64 H.R. 1423 – Forced Arbitration Injustice Repeal Act, available at https://www.congress.gov/bill/116th-
congress/house-bill/1423. 
65 Andrew Keshner, “Congress could rewrite the rules on forced arbitration – 3 reasons every American should 
care,” Marketwatch (Sept. 27, 2019), available at https://www.marketwatch.com/story/congress-could-rewrite-the-
rules-on-forced-arbitration-here-are-3-ways-it-affects-consumers-and-workers-that-you-might-not-be-aware-of-
2019-09-24.  
66 National Association of Attorneys General, Letter concerning Mandatory Arbitration of Sexual Harassment 
Disputes (Feb. 28, 2019), available at http://myfloridalegal.com/webfiles.nsf/WF/HFIS-
AVWMYN/$file/NAAG+letter+to+Congress+Sexual+Harassment+Mandatory+Arbitration.pdf. 
67 H.R. 1443 – Ending Forced Arbitration of Sexual Harassment Act of 2019, available at 
https://www.congress.gov/bill/116th-congress/house-bill/1443.  

https://www.judiciary.senate.gov/meetings/arbitration-in-america
https://www.vox.com/2019/4/3/18292168/forced-arbitration-senate-bill-hearing
https://judiciary.house.gov/calendar/eventsingle.aspx?EventID=1813
https://hankjohnson.house.gov/media-center/press-releases/rep-johnson-sen-blumenthal-introduce-legislation-end-forced-arbitration
https://hankjohnson.house.gov/media-center/press-releases/rep-johnson-sen-blumenthal-introduce-legislation-end-forced-arbitration
https://www.congress.gov/bill/116th-congress/house-bill/1423
https://www.congress.gov/bill/116th-congress/house-bill/1423
https://www.marketwatch.com/story/congress-could-rewrite-the-rules-on-forced-arbitration-here-are-3-ways-it-affects-consumers-and-workers-that-you-might-not-be-aware-of-2019-09-24
https://www.marketwatch.com/story/congress-could-rewrite-the-rules-on-forced-arbitration-here-are-3-ways-it-affects-consumers-and-workers-that-you-might-not-be-aware-of-2019-09-24
https://www.marketwatch.com/story/congress-could-rewrite-the-rules-on-forced-arbitration-here-are-3-ways-it-affects-consumers-and-workers-that-you-might-not-be-aware-of-2019-09-24
http://myfloridalegal.com/webfiles.nsf/WF/HFIS-AVWMYN/$file/NAAG+letter+to+Congress+Sexual+Harassment+Mandatory+Arbitration.pdf
http://myfloridalegal.com/webfiles.nsf/WF/HFIS-AVWMYN/$file/NAAG+letter+to+Congress+Sexual+Harassment+Mandatory+Arbitration.pdf
https://www.congress.gov/bill/116th-congress/house-bill/1443
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4. States have Passed Legislation Limiting or Barring Mandatory Arbitration 
 
Not willing to wait for a federal solution to the pressing issues presented by the use of 

arbitration provisions in the employment context, numerous states have stepped into the public 
debate and enacted legislation limiting or banning mandatory arbitration of employment-related 
claims.  Such actions further demonstrate that the issue has become sufficiently significant to 
transcend ordinary business operations.    

 
On October 10, 2019, California Governor Gavin Newsom signed into law Assembly Bill 

51, which prohibits employers within California from “requiring any applicant for employment 
or any employee to waive any right, forum, or procedure for a violation of any provision of the 
California Fair Employment and Housing Act or other specific statutes governing employment as 
a condition of employment, continued employment, or the receipt of any employment-related 
benefit.” 68  The enactment of this law attracted significant national attention.69 

 
California’s recent actions follow upon similar measures taken in other states.  In 2018, 

New York enacted legislation restricting the use of mandatory arbitration clauses in connection 
with claims of sexual harassment.70  In March 2018, Washington enacted legislation voiding 
provisions in employment contracts that required employees to waive their right to publicly 
pursue a discrimination claim under state or federal law, as well as provisions that required an 
employee to resolve discrimination claims in a confidential dispute resolution process.71 

 
Maryland, New Jersey and Vermont have also passed legislation targeted at the use of 

mandatory arbitration in the employment context.72  
 

5. Mandatory Arbitration is a Topic of Widespread Debate in the News Media 
and among Legal Academics and Researchers 

 
Finally, the use of contractual provisions requiring employees to arbitrate their 

employment-related claims has been the subject of a wealth of news coverage, as well as legal 

                                                 
68 California Assembly Bill No. 51, available at 
http://www.leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB51. 
69 See, e.g., Megan McCarty Carino, “California gives more workers the right to sue for workplace harassment, 
discrimination,” Marketplace, Oct. 11, 2019, available at https://www.marketplace.org/2019/10/11/california-
outlaws-forced-arbitration-win-workers-rights/; Alexia Fernandez Campbell, “California finally bans forced 
arbitration at work,” Vox, Oct. 11, 2019, available at 
https://www.vox.com/identities/2019/10/11/20909589/california-forced-arbitration-bill-ab-51; and Michael S. Kun 
& Kevin Sullivan, “California Governor signs legislation outlawing mandatory arbitration agreements with 
employees,” The National Law Review, Oct. 11, 2019, available at https://www.natlawreview.com/article/california-
governor-signs-legislation-outlawing-mandatory-arbitration-agreements.    
70 Robert Heary & Michael Sciotti, “New York enacts sweeping sexual harassment legislation,” Buffalo Law 
Journal (June 6, 2018), available at https://www.bizjournals.com/buffalo/news/2018/06/26/column-new-york-
enacts-sweeping-sexual-harassment.html. 
71 Adam T. Pankratz & Kyle D. Nelson, “#MeToo Comes to Washington State” (Mar. 27, 2018), available at 
https://ogletree.com/insights/2018-03-27/metoo-comes-to-washington-state/. 
72 See Gena B. Usenheimer, Anne R. Dana & Vlada Feldman, “#MeToo Inspires Legislative Changes Across the 
United States” (Mar. 28, 2019), available at https://www.seyfarth.com/news-insights/metoo-inspires-legislative-
changes-across-the-united-states.html.  

http://www.leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=201920200AB51
https://www.marketplace.org/2019/10/11/california-outlaws-forced-arbitration-win-workers-rights/
https://www.marketplace.org/2019/10/11/california-outlaws-forced-arbitration-win-workers-rights/
https://www.vox.com/identities/2019/10/11/20909589/california-forced-arbitration-bill-ab-51
https://www.natlawreview.com/article/california-governor-signs-legislation-outlawing-mandatory-arbitration-agreements
https://www.natlawreview.com/article/california-governor-signs-legislation-outlawing-mandatory-arbitration-agreements
https://www.bizjournals.com/buffalo/news/2018/06/26/column-new-york-enacts-sweeping-sexual-harassment.html
https://www.bizjournals.com/buffalo/news/2018/06/26/column-new-york-enacts-sweeping-sexual-harassment.html
https://ogletree.com/insights/2018-03-27/metoo-comes-to-washington-state/
https://www.seyfarth.com/news-insights/metoo-inspires-legislative-changes-across-the-united-states.html
https://www.seyfarth.com/news-insights/metoo-inspires-legislative-changes-across-the-united-states.html
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and academic research.  The following is just a small sample of some of that recent coverage and 
research, and serves to further substantiate the conclusion that the subject matter of the Proposal 
has become a significant policy issue. 

 
• Editorial/Opinion Articles:  

o Nan Aron & Celine McNicholas, “The Trump administration is decimating 
workers’ rights,” CNN (Aug. 27, 2019), available at 
https://www.cnn.com/2019/08/27/perspectives/forced-arbitration/index.html 

o Matthew Finkin, “Dealing with harassment? Discrimination? Wage theft? 
Good luck getting justice with mandatory arbitration,” Los Angeles Times 
(Feb. 9, 2018), available at https://www.latimes.com/opinion/op-ed/la-oe-
finkin-forced-arbitration-20180209-story.html 

o Sarah Staszak, “Google workers want to outlaw mandatory arbitration.  Here’s 
why this matters,” The Washington Post (May 3, 2019), available at 
https://www.washingtonpost.com/politics/2019/05/03/google-workers-want-
outlaw-mandatory-arbitration-heres-why-this-matters/ 

o Rakeen Mabud, “New Mandatory Arbitration Legislation is a Great Step, but 
not a Cure-all,” Forbes (Sept. 26, 2019), available at 
https://www.forbes.com/sites/rakeenmabud/2019/09/26/new-mandatory-
arbitration-legislation-is-a-great-step-but-not-a-cure-all/#356cfdf33dc2 

o Mark Stern, “The Decade Class Actions were Gutted,” Slate (Dec. 18, 2019), 
available at https://slate.com/news-and-politics/2019/12/decade-class-action-
was-gutted.html 

o Helaine Olen, “The Supreme Court just made it easier on employers – and 
harder on workers,” The Washington Post (May 21, 2018), available at 
https://www.washingtonpost.com/blogs/plum-line/wp/2018/05/21/the-
supreme-court-just-made-it-easier-on-employers-and-harder-on-workers/ 

o Alexia Fernandez Campbell & Alvin Chang, “There’s a good chance you’ve 
waived the right to sue your boss,” Vox (Sept. 7, 2018), available at 
https://www.vox.com/2018/8/1/16992362/sexual-harassment-mandatory-
arbitration 

o InvestmentNews, “Time to end mandatory arbitration,” InvestmentNews (Jan. 
3, 2020), available at https://www.investmentnews.com/time-to-end-
mandatory-arbitration-2-175854 

o Scott McCleskey, “Mandatory arbitration is bad policy and bad for business,” 
Reuters (Nov. 27, 2017), available at https://www.reuters.com/article/bc-
finreg-mandatory-arbitration/commentary-mandatory-arbitration-is-bad-
policy-and-bad-for-business-idUSKBN1DS00P 

o Debra S. Katz, “30 million women can’t sue their employer over harassment.  
Hopefully that’s changing,” The Washington Post (May 17, 2018), available 
at https://www.washingtonpost.com/opinions/companies-are-finally-letting-
women-take-sexual-harassment-to-court/2018/05/17/552ca876-594e-11e8-
b656-a5f8c2a9295d_story.html 
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https://slate.com/news-and-politics/2019/12/decade-class-action-was-gutted.html
https://www.washingtonpost.com/blogs/plum-line/wp/2018/05/21/the-supreme-court-just-made-it-easier-on-employers-and-harder-on-workers/
https://www.washingtonpost.com/blogs/plum-line/wp/2018/05/21/the-supreme-court-just-made-it-easier-on-employers-and-harder-on-workers/
https://www.vox.com/2018/8/1/16992362/sexual-harassment-mandatory-arbitration
https://www.vox.com/2018/8/1/16992362/sexual-harassment-mandatory-arbitration
https://www.investmentnews.com/time-to-end-mandatory-arbitration-2-175854
https://www.investmentnews.com/time-to-end-mandatory-arbitration-2-175854
https://www.reuters.com/article/bc-finreg-mandatory-arbitration/commentary-mandatory-arbitration-is-bad-policy-and-bad-for-business-idUSKBN1DS00P
https://www.reuters.com/article/bc-finreg-mandatory-arbitration/commentary-mandatory-arbitration-is-bad-policy-and-bad-for-business-idUSKBN1DS00P
https://www.reuters.com/article/bc-finreg-mandatory-arbitration/commentary-mandatory-arbitration-is-bad-policy-and-bad-for-business-idUSKBN1DS00P
https://www.washingtonpost.com/opinions/companies-are-finally-letting-women-take-sexual-harassment-to-court/2018/05/17/552ca876-594e-11e8-b656-a5f8c2a9295d_story.html
https://www.washingtonpost.com/opinions/companies-are-finally-letting-women-take-sexual-harassment-to-court/2018/05/17/552ca876-594e-11e8-b656-a5f8c2a9295d_story.html
https://www.washingtonpost.com/opinions/companies-are-finally-letting-women-take-sexual-harassment-to-court/2018/05/17/552ca876-594e-11e8-b656-a5f8c2a9295d_story.html
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• General News Articles: 
o Andrew Keshner, “The number or workers suing their employers fell last year 

for the first time in 16 years – why you should be concerned,” MarketWatch 
(Jan. 8, 2020), available at https://www.marketwatch.com/story/employees-
arent-suing-their-workplaces-as-often-as-they-used-to-but-is-that-necessarily-
a-good-thing-2020-01-07 

o John Bowden, “Wells Fargo announces end to mandatory arbitration for 
employee sexual assault claims,” The Hill (Feb. 13, 2020), available at 
https://thehill.com/policy/finance/483014-wells-fargo-announces-end-to-
mandatory-arbitration-for-employee-sexual-assault 

o Jena McGregor, “Google and Facebook ended forced arbitration for sexual 
harassment claims. Why more companies could follow,” The Washington Post 
(Nov. 12, 2018), available at 
https://www.washingtonpost.com/business/2018/11/12/google-facebook-
ended-forced-arbitration-sex-harassment-claims-why-more-companies-could-
follow/  

o Alexia Fernandez Campbell, “Google employees walked out for the right to 
sue their bosses.  Now they’re taking the fight to Congress,” Vox (Feb. 28, 
2019), available at https://www.vox.com/policy-and-
politics/2019/2/28/18244686/google-employees-forced-arbitration-bill-
congress 

o Alexia Fernandez Campbell, “Democrats want to ban mandatory arbitration at 
work. Senate Republicans are listening,” Vox (Apr. 3, 2019), available at 
https://www.vox.com/2019/4/3/18292168/forced-arbitration-senate-bill-
hearing 

o Alexia Fernandez Campbell, “House Democrats have a sweeping plan to 
protect millions of workers’ legal rights,” Vox (Nov. 14, 2018), available at 
https://www.vox.com/policy-and-politics/2018/11/14/18087490/mandatory-
arbitration-house-democrats 

o Alexia Fernandez Campbell, “Female law students pressure firms to stop 
banning sexual harassment suits,” Vox (Dec. 3, 2018), available at 
https://www.vox.com/2018/12/3/18123798/womens-student-association-
mandatory-arbitration 

o Alexia Fernandez Campbell, “The House just passed a bill that would give 
millions of workers the right to sue their boss,” Vox (Sept. 20, 2019), 
available at https://www.vox.com/identities/2019/9/20/20872195/forced-
mandatory-arbitration-bill-fair-act 

o Michael Hobbes, “It’s shockingly easy for your boss to steal from you and get 
away with it,” HuffPost (June 8, 2019), available at 
https://www.huffpost.com/entry/wage-theft-employers-
stealing_n_5cfa7c1ae4b045133e6057a1 

o Sejal Singh & Andre Manuel, “Harvard Law Students Are Taking on Forced 
Arbitration,” The Nation (Apr. 15, 2019), available at 
https://www.thenation.com/article/archive/harvard-law-students-are-taking-
on-forced-arbitration/ 

https://www.marketwatch.com/story/employees-arent-suing-their-workplaces-as-often-as-they-used-to-but-is-that-necessarily-a-good-thing-2020-01-07
https://www.marketwatch.com/story/employees-arent-suing-their-workplaces-as-often-as-they-used-to-but-is-that-necessarily-a-good-thing-2020-01-07
https://www.marketwatch.com/story/employees-arent-suing-their-workplaces-as-often-as-they-used-to-but-is-that-necessarily-a-good-thing-2020-01-07
https://thehill.com/policy/finance/483014-wells-fargo-announces-end-to-mandatory-arbitration-for-employee-sexual-assault
https://thehill.com/policy/finance/483014-wells-fargo-announces-end-to-mandatory-arbitration-for-employee-sexual-assault
https://www.washingtonpost.com/business/2018/11/12/google-facebook-ended-forced-arbitration-sex-harassment-claims-why-more-companies-could-follow/
https://www.washingtonpost.com/business/2018/11/12/google-facebook-ended-forced-arbitration-sex-harassment-claims-why-more-companies-could-follow/
https://www.washingtonpost.com/business/2018/11/12/google-facebook-ended-forced-arbitration-sex-harassment-claims-why-more-companies-could-follow/
https://www.vox.com/policy-and-politics/2019/2/28/18244686/google-employees-forced-arbitration-bill-congress
https://www.vox.com/policy-and-politics/2019/2/28/18244686/google-employees-forced-arbitration-bill-congress
https://www.vox.com/policy-and-politics/2019/2/28/18244686/google-employees-forced-arbitration-bill-congress
https://www.vox.com/2019/4/3/18292168/forced-arbitration-senate-bill-hearing
https://www.vox.com/2019/4/3/18292168/forced-arbitration-senate-bill-hearing
https://www.vox.com/policy-and-politics/2018/11/14/18087490/mandatory-arbitration-house-democrats
https://www.vox.com/policy-and-politics/2018/11/14/18087490/mandatory-arbitration-house-democrats
https://www.vox.com/2018/12/3/18123798/womens-student-association-mandatory-arbitration
https://www.vox.com/2018/12/3/18123798/womens-student-association-mandatory-arbitration
https://www.vox.com/identities/2019/9/20/20872195/forced-mandatory-arbitration-bill-fair-act
https://www.vox.com/identities/2019/9/20/20872195/forced-mandatory-arbitration-bill-fair-act
https://www.huffpost.com/entry/wage-theft-employers-stealing_n_5cfa7c1ae4b045133e6057a1
https://www.huffpost.com/entry/wage-theft-employers-stealing_n_5cfa7c1ae4b045133e6057a1
https://www.thenation.com/article/archive/harvard-law-students-are-taking-on-forced-arbitration/
https://www.thenation.com/article/archive/harvard-law-students-are-taking-on-forced-arbitration/
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o “McDonald’s Raises the Level of Transparency on Forced Arbitration Policies 
for All Companies,” CSRwire (Apr. 16, 2019), available at 
https://www.csrwire.com/press_releases/41884-McDonald-s-Raises-the-
Level-of-Transparency-on-Forced-Arbitration-Policies-for-All-Companies 

o Daisuke Wakabayashi, “Google Ends Forced Arbitration for All Employee 
Disputes,” New York Times (Feb. 21, 2019), available at 
https://www.nytimes.com/2019/02/21/technology/google-forced-
arbitration.html 

o Alexia Fernandez Campbell, “Google employees fought for their right to sue 
the company – and won,” Vox (Feb. 22, 2019), available at 
https://www.vox.com/technology/2019/2/22/18236172/mandatory-forced-
arbitration-google-employees 

o Stephanie Russell-Kraft, “DLA Piper hit by law student protests over 
arbitration,” Bloomberg Law (Oct. 10, 2019), available at 
https://biglawbusiness.com/dla-piper-offices-hit-by-law-student-protests-over-
arbitration 

o Stephanie Russell-Kraft, “Kirkland & Ellis drops arbitration for non-attorney 
staff,” Bloomberg Law (Dec. 7, 2018), available at 
https://biglawbusiness.com/kirkland-ellis-drops-arbitration-for-non-attorney-
staff 

o Stephanie Russell-Kraft, “LGBTQ students refuse funds from law firms with 
arbitration,” Bloomberg Law ( Nov. 6, 2019), available at 
https://news.bloomberglaw.com/us-law-week/lgbtq-students-refuse-funds-
from-law-firms-with-arbitration 

o Brianna Holt, “Why forced arbitration policies are a huge red flag for women 
at work,” Quartz (Sept. 19, 2019), available at https://qz.com/1711352/what-
is-forced-arbitration-and-why-should-women-be-wary-of-it/ 

o Dave Jamieson, “Chipotle’s Mandatory Arbitration Agreements Are 
Backfiring Spectacularly,” HuffPost (Dec. 21, 2018), available at 
https://www.huffpost.com/entry/chipotle-mandatory-arbitration-
agreements_n_5c1bda0de4b0407e90787abd 

o Greg Bensinger, “Uber Ends Mandatory Arbitration Clauses for Sexual-
Harassment Claims,” The Wall Street Journal (May 15, 2018), available at 
https://www.wsj.com/articles/uber-ends-mandatory-arbitration-clauses-for-
sexual-harassment-claims-1526378400 
  

• Legal and Academic Research 
o Alexander J.S. Colvin, “The Growing Use of Mandatory Arbitration,” (Apr. 6, 

2018), available at https://www.epi.org/files/pdf/144131.pdf. 
o Katherine V.W. Stone & Alexander J.S. Colvin, “The Arbitration Epidemic,” 

(Dec. 7, 2015), available at https://www.epi.org/files/2015/arbitration-
epidemic.pdf.    

o Economic Policy Institute, “Unchecked corporate power: Forced arbitration, 
the enforcement crisis, and how workers are fighting back” (May 2019), 
available at https://www.epi.org/files/uploads/Unchecked-Corporate-Power-
web.pdf   

https://www.csrwire.com/press_releases/41884-McDonald-s-Raises-the-Level-of-Transparency-on-Forced-Arbitration-Policies-for-All-Companies
https://www.csrwire.com/press_releases/41884-McDonald-s-Raises-the-Level-of-Transparency-on-Forced-Arbitration-Policies-for-All-Companies
https://www.nytimes.com/2019/02/21/technology/google-forced-arbitration.html
https://www.nytimes.com/2019/02/21/technology/google-forced-arbitration.html
https://www.vox.com/technology/2019/2/22/18236172/mandatory-forced-arbitration-google-employees
https://www.vox.com/technology/2019/2/22/18236172/mandatory-forced-arbitration-google-employees
https://biglawbusiness.com/dla-piper-offices-hit-by-law-student-protests-over-arbitration
https://biglawbusiness.com/dla-piper-offices-hit-by-law-student-protests-over-arbitration
https://biglawbusiness.com/kirkland-ellis-drops-arbitration-for-non-attorney-staff
https://biglawbusiness.com/kirkland-ellis-drops-arbitration-for-non-attorney-staff
https://news.bloomberglaw.com/us-law-week/lgbtq-students-refuse-funds-from-law-firms-with-arbitration
https://news.bloomberglaw.com/us-law-week/lgbtq-students-refuse-funds-from-law-firms-with-arbitration
https://qz.com/1711352/what-is-forced-arbitration-and-why-should-women-be-wary-of-it/
https://qz.com/1711352/what-is-forced-arbitration-and-why-should-women-be-wary-of-it/
https://www.huffpost.com/entry/chipotle-mandatory-arbitration-agreements_n_5c1bda0de4b0407e90787abd
https://www.huffpost.com/entry/chipotle-mandatory-arbitration-agreements_n_5c1bda0de4b0407e90787abd
https://www.wsj.com/articles/uber-ends-mandatory-arbitration-clauses-for-sexual-harassment-claims-1526378400
https://www.wsj.com/articles/uber-ends-mandatory-arbitration-clauses-for-sexual-harassment-claims-1526378400
https://www.epi.org/files/pdf/144131.pdf
https://www.epi.org/files/2015/arbitration-epidemic.pdf
https://www.epi.org/files/2015/arbitration-epidemic.pdf
https://www.epi.org/files/uploads/Unchecked-Corporate-Power-web.pdf
https://www.epi.org/files/uploads/Unchecked-Corporate-Power-web.pdf
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o Cynthia Estlund, The Black Hole of Mandatory Arbitration, 96 N.C. L. Rev. 
679 (2018), available at https://scholarship.law.unc.edu/nclr/vol96/iss3/3/  

o Myriam Gilles, The Day Doctrine Died: Private Arbitration and the End of 
Law, 2016 U. Ill. L. Rev. 371 (2016), available at 
https://illinoislawreview.org/wp-content/uploads/2016/05/Gilles.pdf 

o Jean R. Sternlinght, Mandatory Arbitration Stymies Progress Towards Justice 
in Employment Law: Where To, #MeToo?, 54 Harv. C.R.-C.L. L. Rev. 155 
(2019), available at 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3290361   

D. The Use of Contractual Provisions Requiring Employees to Arbitrate Employment-
Related Claims is a Significant Policy Issue for CVS 

  
As noted above, the Staff “takes a company-specific approach in evaluating 

significance,” and “a policy issue that is significant to one company may not be significant to 
another.”73  Here, publicly available information concerning CVS’s specific use of contractual 
provisions requiring employees to arbitrate employment-related claims demonstrates that the 
significant policy issue concerning the use of such provisions is also significant for the 
Company.   

 
The No-Action Request states that the Company has more than 290,000 employees and 

operates in all 50 states.74  In October 2014, CVS rolled out a company-wide “Arbitration of 
Workplace Legal Disputes Policy” that applied to “CVS Health (including its subsidiaries) and 
its Employees.”75 CVS employees were deemed to have “accept[ed]” the policy simply “by 
continuing their employment after becoming aware of the policy.”76  Although CVS employees 
could easily acknowledge and agree to the policy by clicking “Yes” at the bottom of an 
instructional slide on the Company’s computerized training course, no similarly easy opt-out 
option was provided; instead, the only way to opt-out of the policy was to “mail a written, 
signed, and dated letter, stating clearly that [the employee] wish[es] to opt out of [the] 
Policy to CVS Health … which must be postmarked no later than 30 days after the date [the 
employee] first received or viewed a copy of [the] Policy.”77  Given the ease with which an 
employee becomes subject to the arbitration policy—and the unnecessary burdens put in place to 
make opt-outs more difficult—it is quite likely that the vast majority of the Company’s 290,000 
employees are now forced to individually arbitrate any employment-related claim covered by the 
Company’s arbitration policy.78            

 
CVS also categorically asserts that “employees of the Company have not raised concerns 

about the Company’s use of arbitration provisions and policies.”79 However, it appears that 
shortly after the policy was rolled-out, a former 20-year CVS employee spoke out publicly 

                                                 
73 SLB 14K at § B.2.   
74 No-Action Request at 4. 
75 Garren, 2018 WL 3377327 at *1.  
76 Id. 
77 Id. 
78 CVS states that “thousands” of CVS employees have opted out of the employee arbitration policy (No-Action 
Request at 6, fn.1), but CVS does not provide a precise figure.   
79 No-Action Request at 6. 

https://scholarship.law.unc.edu/nclr/vol96/iss3/3/
https://illinoislawreview.org/wp-content/uploads/2016/05/Gilles.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3290361
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against the policy.80  That former employee stated that the roll-out of the policy “created an 
uproar within the ranks of pharmacists, pharmacy interns, pharmacy techs and front-store 
employees.”81  This concern seems to be echoed by other persons that appear to be CVS 
employees in an online forum.82  Further, the Wall Street Journal specifically referenced CVS in 
an article about companies “quietly eliminating a long-held employee privilege: the right to band 
together to take the boss to court.”83  Finally, CVS employees have also raised concerns about 
the Company’s arbitration policy in litigation with the Company.84  Accordingly, CVS’s claim 
that no employee has voiced concerns over its employee arbitration policy seems dubious at best.   

 
Given that CVS’s employee arbitration policy likely applies to the vast majority of its 

employees (some of whom appear to have voiced concerns about it), and the recent legislative 
efforts to ban or curb the use of arbitration in the employment context, CVS’s continued use of 
contractual provisions requiring employees to arbitrate employment-related claims presents a 
significant policy issue for the Company that transcends its ordinary business.  

 
The Proposal Does Not Micromanage CVS 
   

CVS also argues that the Proposal can be excluded under Rule 14a-8(i)(7) because it 
micromanages the Company’s business.  This argument is without merit.  Where a proposal asks 
for a report, it may only be excluded on micromanagement grounds if the requested report is 
“intricately detailed” or “relates to the imposition or assumption of specific timeframes or 
methods for implementing complex policies,”85 or “supplant[s] the judgment of management and 
the board” by “seek[ing] intricate detail or impos[ing] a specific strategy, method, action, 
outcome or timeline for addressing an issue.”86  Where a proposal is “framed as a request that the 
company consider, discuss the feasibility of, or evaluate the potential for a particular issue” it 
generally will “not be viewed as micromanaging matters of a complex nature.”87 

 
Here, there is nothing “intricately detailed” about the report requested by the Proposal.  

The requested report simply seeks the proportion of the workforce subject to contractual 
provisions requiring the arbitration of employment-related claims and the number of 
employment-related claims initiated and decided in factor of the employee in the previous 
calendar year.  There is no imposition of any specific timeframe on the Company in connection 
with the production of the requested report, nor is there any method imposed for the 
implementation of a complex policy.  In fact, the Proposal makes no policy recommendations to 
the Company at all.  Accordingly, the Proposal does not micromanage the Company.      
                                                 
80 Kristen B. Frash, “CVS Arbitration Policy Raises Concerns,” Human Resource Executive, (Jan./Feb. 2015) at 8, 
available at http://www.humanresourceexecutive-digital.com/humanresourceexecutive/january_february_2015. 
81 Id. 
82 The Student Doctor Network, “CVS Arbitration of Workplace Legal Disputes,” available at 
https://forums.studentdoctor.net/threads/cvs-arbitration-of-workplace-legal-disputes.1108755/ (last visited Feb. 13, 
2020). 
83 Lauren Weber, “More Companies Block Employees From Filing Suits,” Wall Street Journal (Mar. 31, 2015), 
available at https://www.wsj.com/articles/more-companies-block-staff-from-suing-1427824287  
84 See, e.g., Massaad v. CVS RX Servs., Inc., 17-cv-1064, 2017 WL 4271854 (N.D. Ohio Sept. 26, 2017); Elmore v. 
CVS Pharmacy, Inc., 16-cv-05603, 2016 WL 6645625 (C.D. Cal. Nov. 9, 2016); Garren, 2018 WL 3377327. 
85 Staff Legal Bulletin 14J (Oct. 23, 2018) at § C.2. 
86 SLB 14k at § B.4.  
87 Id. 

http://www.humanresourceexecutive-digital.com/humanresourceexecutive/january_february_2015
https://forums.studentdoctor.net/threads/cvs-arbitration-of-workplace-legal-disputes.1108755/
https://www.wsj.com/articles/more-companies-block-staff-from-suing-1427824287


Div. of Corp. Fin., SEC February 14, 2020 
 

 

 18  
           

Re CVS Health Corporation   
 

 
 

       
The Proposal is not Excludable under Rule 14a-8(i)(3) as Inherently Vague or Indefinite 
 
 Lastly, CVS argues that the Proposal may be excluded under Rule 14a-8(i)(3) because it 
is inherently vague and indefinite.88  This argument also fails.  Far from being “so inherently 
vague or indefinite” that it is impossible to “determine with any reasonable certainty exactly 
what actions or measures the proposal requires,”89 the Proposal, when read in conjunction with 
the Supporting Statement (as it must be),90 makes clear that the Proposal reference to CVS’s “use 
of contractual provisions requiring employees … to arbitrate employment-related claims” is 
directed at the Company’s employee arbitration policy, to which the vast majority of CVS’s 
employees are likely subject. 
 

In SLB 14B, the Staff lamented the overuse of Rule 14a-8(i)(3), which had been used to 
“assert deficiencies in virtually every line of a proposal’s supporting statement as a means to 
justify exclusion of the proposal in its entirety.”91  Here, in acting as if it is equally possible that 
the Proposal could refer to (1) “mandatory policies pursuant to which the employee has no 
ability to negotiate or opt-out of,” (2) “specifically negotiated and agreed upon arbitration 
provisions in employment and other similar arrangements,” or (3) “voluntary arbitration 
programs, such as the program implemented by the Company,”92 CVS is trying to “assert 
deficiencies” where there are none.   

 
First, it is clear that the Proposal is not directed at bespoke, one-off arbitration provisions 

“specifically negotiated and agreed upon” by CVS and individual employees .93  There is nothing 
in the Supporting Statement that remotely suggests that the Proposal concerns such contractual 
provisions.  To the contrary, the Supporting Statement refers to CVS’s “mandatory arbitration 
policy” and its “onerous [opt-out] requirements.”  An arbitration provision that had been 
individually negotiated as part of an arms-length employment, termination or separation 
agreement would likely not contain an opt-out right, nor would it be considered part of a 
“mandatory arbitration policy” that had been implemented Company-wide.  Further, such 
bespoke contractual provisions have not been part of the “public debate” specifically discussed 
in the Supporting Statement.  Accordingly, there is no reason to interpret the Proposal as 
encompassing such provisions. 

 
Second, there is no reason to interpret the Proposal as being directed at “mandatory 

policies pursuant to which the employee has no ability to negotiate or opt out of.”  This is 
because CVS acknowledges that it has no such policy.94  Thus, it is not reasonable to interpret 
the Proposal as seeking information on a non-existent policy.  While it is true that the Supporting 

                                                 
88 No-Action Request at 8-9.  
89 SLB 14B at § B.4.  
90 See SLB 14G at § D.1 (“In evaluating whether a proposal may be excluded [as vague and indefinite], we consider 
only the information contained in the proposal and supporting statement and determine whether, based on that 
information, shareholders and the company can determine what actions the proposal seeks.”). 
91 SLB 14B at § B.3. 
92 No-Action Request at 9.         
93 Id.         
94 For example, CVS states that it is false “that the Company maintains a mandatory arbitration policy” because 
“employees are permitted to opt out.”  No Action-Request at 6. 
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Statement makes reference to “mandatory arbitration,” this phrase is not used to refer to 
requirements that an employee has no ability to negotiate or opt out of.  Rather, the phrase refers 
to contractual provisions that mandate arbitration once accepted (or, as here, deemed accepted 
once the employee becomes aware of the requirement but fails to opt-out).  In other words, it is a 
distinction is between (a) being forced to accept a provision that requires arbitration of 
employment-related claims, and (2) accepting (or at least being aware, but not exercising the 
right to opt out, of) a provision that requires arbitration of employment-related claims. The 
Supporting Statement acknowledges that CVS’s “mandatory arbitration policy” is described as 
“voluntary” because it ostensibly permits employees to opt out of the arbitration requirement, but 
“only by complying with onerous requirements.”  And CVS itself notes that the “program 
implemented by the Company” is voluntary because employees are permitted to opt out of the 
policy. Given that the Company does not have a “mandatory arbitration policy”—in the sense of 
an arbitration policy that must be accepted by its employees with no right to opt-out—there is no 
reason to interpret the Proposal as seeking information on a non-existent policy.   

 
Having eliminated two of the three interpretations proposed by CVS, all that remains is 

what CVS refers to as its “voluntary arbitration programs.”  As just noted above, the Supporting 
Statement accompanying the Proposal refers to those programs and the contractual arbitration 
provisions that they impose, as “mandatory” because once a CVS employee is deemed to have 
accepted or become bound by the terms of the policy or program, arbitration of that employee’s 
employment-related claims is required (i.e., “mandatory”).  Based on the foregoing, its 
abundantly clear that the Proposal’s reference to the Company’s “use of contractual provisions 
requiring employees of CVS to arbitrate employment-related claims” is directed at the 
Company’s employee arbitration policies and programs.      

 
Accordingly, the Proposal and Supporting Statement are not so inherently vague or 

indefinite as to permit exclusion under Rule 14a-8(i)(3).                
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Conclusion 

For the reasons set forth above, CVS has not satisfied its burden of showing that it is 
entitled to omit the Proposal in reliance on Rule 14a-8(i)(7) or Rule 14a-8(i)(3). The Systems 
thus respectfully request that CVS’s No-Action Request be denied.  

The Systems appreciate the opportunity to be of assistance in this matter. If you have any 
questions or need additional information, please contact me at (212) 669-2065.  

Respectfully submitted, 
 
 
 
      Kathryn E. Diaz 
       
  
 
 
cc: Colleen M. McIntosh, Senior Vice President, Chief Governance Officer, Corporate 

Secretary & Assistant General Counsel, CVS Corporation 
 Doreen E. Lilienfeld, Shearman & Sterling LLP 
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Re: CVS Health Corporation 

Colleen M. Mcintosh 
Chief Governance Officer and Corporate Secretary 

CVS Health Corporation 
One CVS Drive, Mail Stop 1160 

Woonsocket, RI 02895 
col lccn. mci n toshui'.cvshcahh .com 

Shareholder Proposal of Comptroller of the City of New York on Behalf of Certain New 
York City Public Retirement Systems 

Ladies and Gentlemen: 

CVS Health Corporation, a Delaware corporation (the "Company"), in accordance with Rule 14a-
8(j) under the Securities Exchange Act of 1934, as amended (the "Exchange Act"), is filing this 
letter with respect to the shareholder proposal and supporting statement (the "Proposal") submitted 
by the Comptroller of the City ofNew York on behalf of the New York City Employees' Retirement 
System, the New York City Teachers' Retirement System, the New York City Police Pension Fund 
and the New York City Fire Pension Fund (the "Proponent") in a letter dated November 13, 2019. 
The Proponent seeks inclusion of the Proposal in the proxy materials that the Company intends to 
distribute in connection with its 2020 Annual Meeting of Shareholders (the "2020 Proxy 
Materials"). A copy of the Proposal and all related correspondence with the Proponent are attached 
hereto as Exhibit A. The Company hereby requests confirmation that the staff of the Office of Chief 
Counsel (the "Staff') of the Division of Corporation Finance of the Securities and Exchange 
Commission (the "Commission") will not recommend enforcement action if, in reliance on Rule 
l4a-8 of the Exchange Act, the Company omits the Proposal from its 2020 Proxy Materials. 

Pursuant to Rule 14a-8(j), this letter is being filed with the Commission no later than 80 calendar 
days before the Company files its definitive 2020 Proxy Materials. Pursuant to Staff Legal Bulletin 
No. 14D (Nov. 7, 2008) ("SLB 14D"), this letter is being submitted to the Commission via e-mail to 
shareholderproposals@sec.gov. 

Rule l4a-8(k) and Section E of SLB 14D provide that shareholder proponents are required to send 
companies a copy of any correspondence the Proponent elects to submit to the Commission or the 
Staff. Accordingly, we are hereby informing the Proponent that if the Proponent elects to submit 
additional correspondence to the Commission or the Staff with respect to this Proposal, a copy of that 
correspondence should be furnished concurrently to the Company. 

Pursuant to Rule 14a-8(j), a copy of this submission is being sent simultaneously to the Proponent as 
notification of the Company's intention to omit the Proposal from its 2020 Proxy Materials. This 
letter constitutes the Company's statement of the reasons that it deems the omission of the Proposal 
to be proper. 



I. The Proposal 

The Proposal states: "RESOLVED that shareholders of CVS Health Corporation [sic] ('CVS' ) urge 
the Board of Directors to report to shareholders, at reasonable cost and omitting confidential and 
proprietary information, on the use of contractual provisions requiring employees of CVS to arbitrate 
employment-related claims. The report should specify the proportion of the workforce subject to 
such provisions; the number of employment-related arbitration claims initiated and decided in favor 
of the employee, in each case in the previous calendar year; and any changes in policy or practice 
CVS has made, or intends to make, as a result of California's ban on agreeing to arbitration as a 
condition of employment." 

Il. Statement of Reasons to Exclude 

The Company believes that the Proposal may be properly excluded from the 2020 Proxy 
Materials under both Rule 14a-8(i)(7) and Rule 14a-8(i)(3) because (I) it deals with a matter relating 
to the Company's ordinary business operations and (2) is inherently vague and indefinite and thus 
contrary to Rule l 4a-9. 

Ill. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(7) Because the Proposal 
Deals with Matters Relating to the Company's Ordinary Business Operations 

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder proposal that 
relates to the company's "ordinary business operations." The Commission stated that the underlying 
policy of the ordinary business exclusion is "to confine the resolution of ordinary business problems 
to management and the board of directors, since it is impracticable for shareholders to decide how to 
solve such problems at an annual shareholders meeting." See Exchange Act Release No. 34-40018 
(May 21, 1998) (the "1998 Release"). In the 1998 Release, the Commission further stated that the 
policy underlying the ordinary business exclusion rests on two central considerations. The first 
recognizes that certain tasks are so fundamental to management's ability to run a company on a day
to-day basis that they could not, as a practical matter, be subject to direct stockholder oversight. The 
second consideration relates to the degree to which the proposal seeks to "micro-manage" the 
company by probing too deeply into matters of a complex nature upon which stockholders, as a 
group, would not be in a position to make an informed judgment. As the Commission has explained, 
a proposal may probe too deeply into matters of a complex nature if it " involves intricate detail, or 
seeks to impose specific time-frames or methods for implementing complex policies." Id 

The Commission has stated that a proposal requesting the dissemination of a report is excludable 
under Rule 14a-8(i)(7) if the substance of the proposal involves a matter of ordinary business of the 
company. See Exchange Act Release No. 34-20091 (Aug. 16, 1983) (the "1983 Release") ("[T]he 
staff will consider whether the subject matter of the special report or the committee involves a matter 
of ordinary business; where it does, the proposal will be excludable under Rule 14a-8(c)(7)."). See 
also, e.g., Rite Aid Corp. (Apr. 17, 2018) (permitting exclusion under Rule l 4a-8(i)(7) of a proposal 
requesting a report on the feasibility of adopting company-wide goals for increasing energy 
efficiency and use of renewable energy, in which the Staff determined that the proposal focused 
"primarily on matters relating to the Company's ordinary business operations"); and Netflix, Inc. 
(Mar. 14, 2016) (permitting exclusion under Rule l 4a-8(i)(7) of a proposal that requested a report 
relating to the company's assessment and screening of "inaccurate portrayals of Native Americans, 
American Indians and other indigenous peoples," in which the Staff determined that the proposal 
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related to the ordinary business matter of the "nature, presentation and content of programming and 
film production"). 

A. The Proposal Is Excludable Because It Relates to the Management of the Company 's 
Workforce. 

The Proposal is excludable as relating to the Company's ordinary business operations because it 
relates to the Company's management of its workplace practices, including general employee 
compensation matters, which is fundamental to management's ability to run the Company on a day
to-day basis. The Staff has long recognized that proposals that attempt to govern business conduct 
involving internal and employment-related policies and practices and the terms thereof (ranging from 
benefit plans to ethics, conflict of interest and other policies concerning employees) may be excluded 
pursuant to Rule 14a-8(i)(7) because they infringe on management's core functions. For example, a 
proposal to Walmart, Inc. (Apr. 4, 2019) requested that the board evaluate the risk of discrimination 
that may result from the company's policies and practices of hourly workers taking absences from 
work for personal or family illness. The Staff concurred that the proposal could be excluded under 
Rule l4a-8(i)(7) because it dealt with "management of [the company's workforce]." See also FedEx 
Corp. (Jul. 7, 2016) (concurring in the exclusion of a proposal relating to the terms of the company's 
employee retirement plans); Costco Wholesale Corp. (Sept. 26, 2014) (concurring in the exclusion of 
a proposal relating to the company's policies concerning its employees, specifically, a revised Code 
of Conduct that includes an anti-discrimination policy); Willis Group Holdings Public Limited Co. 
(Jan. 18, 2011) (concurring in the exclusion of a proposal relating to the tenns of the company's 
ethics policy under Rule 14a-8(i)(7)); and Honeywell International Inc. (Feb. 1, 2008) (concurring in 
the exclusion of a proposal relating to the company's terms of its conflicts of interest policy). 

In addition, as noted in the 1998 Release, ''the management of the workforce, such as the hiring, 
promotion, and tennination of employees" is a matter that is "so fundamental to management's 
ability to run a company on a day-to-day basis that [it] could not, as a practical matter, be subject to 
direct shareholder oversight." The Staff has consistently concurred with the exclusion of proposals 
relating to workforce management, including those related to hiring and terminating employees. See, 
e.g., Apple, Inc. (Nov. 16, 2015) (allowing the exclusion of a proposal asking Apple's compensation 
committee to adopt new compensation principles responsive to the U.S. 's "general economy, such as 
unemployment, working hour[s] and wage inequality"); Merck & Co. Inc. (Mar. 6, 2015) (proposal 
to fill entry level positions only with outside candidates excludable under Rule I 4a-8(i)(7) where the 
Staff noted that "the proposal relates to procedures for hiring and promoting employees. Proposals 
concerning a company's management of its workforce are generally excludable under rule I 4a-
8(i)(7)"); Starwood Hotels & Resorts Worldwide, Inc. (Feb. 14, 2012) (proposal that, by a certain 
date, management verify United States citizenship for certain workers excludable under Rule 14a-
8(i)(7), noting that "[p ]roposals concerning a company's management of its workforce are generally 
excludable under rule 14a-8(i)(7)"); National Instruments Corp. (Mar. 5, 2009) (proposal to adopt 
detailed succession planning policy is excludable); and Consolidated Edison, Inc. (Feb. 24, 2005) 
( concurring that a proposal requesting the tennination of certain supervisors could be excluded as it 
related to ''the tennination, hiring, or promotion of employees"). In United Technologies (Feb. 19, 
1993 ), the Staff stated the following: 

As a general rule the staff views proposals directed at a company's employment 
policies and practices with respect to its non-executive workforce to be 
uniquely matters relating to the conduct of the company's ordinary business 
operations. Examples of the categories of proposals that have been deemed to 
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be excludable on this basis are: employee health benefits, general 
compensation issues not focused on senior executives, management of the 
workplace, employee supervision, labor-management relations, employee 
hiring and firing, conditions of the employment and employee training and 
motivation. 

The Company is the nation's premier health innovation company, employing approximately 290,000 
individuals and operating in all 50 states. The Proposal, which requests a report on the use of 
contractual provisions requiring arbitration of employment-related claims, focuses on the Company's 
management of its workforce by eliciting information regarding the Company's practices and 
outcomes related to the way the Company contracts with and manages disputes with and among its 
entire workforce. The Company's decisions with respect to the management of its workforce, 
including whether and under what circumstances to enter into contractual arrangements with 
employees, are fundamental and inextricably linked to the way the Company manages its workforce. 
See Chevron Corp. (Mar. 19, 2013) (excluding a proposal as relating to the company's ordinary 
business operations (i.e., litigation strategy) where the proposal requested that the company review 
and provide a report regarding its " legal initiatives against investors"). Moreover, these contractual 
provisions and policies have long been utilized by many businesses, including the Company, to 
manage the costs and risks associated with employing an extensive workforce. This is especially the 
case for the Company given that it has an extensive workforce spread across the entire country. 

The Proposal may also be excluded because it deals with compensation of non-executive employees. 
The Staff has consistently permitted the exclusion of proposals addressing the compensation of non
executive employees, as re lating to the company's ordinary business operations. See SLB No. 141 
(stating that "[c]onsistent with this guidance, proposals that relate to general employee compensation 
and benefits are excludable under Rule 14a-8(i)(7)"). See also, e.g., CVS Health Corp. (Mar. 1, 
2017) ( concurring in the exclusion of a proposal to adopt and publish principles for minimum wage 
reform, "noting that the proposal relates to general compensation matters, and does not otherwise 
transcend day-to-day business matters); Microsoft Corp. (Sept. 17, 2013) (concurring in the 
exclusion of a proposal asking the board to limit the average individual total compensation for senior 
management, executives and "all other employees the board is charged with determining 
compensation for" to one hundred times the average individual total compensation paid to the 
remaining full-time, non-contract employees of the company); ENGlobal Corp. (Mar. 28, 2012) 
( concurring in the exclusion of a proposal that sought to amend the company's equity incentive plan, 
noting that "the proposal relates to compensation that may be paid to employees generally and is not 
limited to compensation that may be paid to senior executive officers and directors"); and 
Amazon. com, Inc. (Mar. 7, 2005) ( concurring in the exclusion of a proposal requesting that the board 
adopt and disclose a new policy on equity compensation, and cancel a certain equity compensation 
plan potentially affecting all employees). 

Additionally, in determining whether a compensation-related proposal may be excluded as relating to 
ordinary business, the Staff has applied a bright-line test: a proposal may be excluded ifit " relate[s] 
to general employee compensation matters" but not if it "concem[s] only senior executive and 
director compensation." Staff Legal Bulletin No. 14A (Jul. 12, 2002) (emphasis in original). A 
number of Staff letters state that a proposal that relates to a compensation matter will be excludable 
as relating to ordinary business if the proposal applies to any person who is not a senior executive 
officer or a director. See The Goldman Sachs Group (Mar. 8, 20 I 0) (proposal applied to named 
executive officers and the 100 most highly-compensated employees); 3M Company (Mar. 6, 2008) 
(proposal related to compensation of"high-level 3M employees"); and Comshare, Inc. (Sept. 5, 
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2001) (proposal requested that the "Board improve disclosure of its strategy for awarding stock 
options to top executives and directors," but also implicated the stock option plan available to general 
employees). 

In this case, the Proposal urges the Board to produce a report detailing the Company's use of 
contractual provisions requiring all 290,000 employees of the Company, not just executive level 
employees, to arbitrate employment-related claims. Such provisions can be a matter of broad 
corporate employment policy or can be part of the individually negotiated terms of employment, or 
may arise in the context of an individually negotiated separation agreement in connection with a 
termination of employment in return for negotiated consideration. For example, in connection with 
negotiating the terms of an employee's resignation or termination, a company may agree to provide 
specific consideration that is conditioned on the employee agreeing to arbitrate employment-related 
claims. In these cases, the contractual provisions requiring employees of the Company to arbitrate 
employment-related claims are directly related to and conditioned upon compensation decisions. 
Accordingly, the Proposal asks shareholders to vote on a matter relating to general employee 
compensation matters-an outcome that the Staff has consistently not supported as within the scope 
of a matter proper for stockholder consideration. 

In accordance with the 1983 Release, because the Proposal requests a report, the relevant inquiry is 
whether the subject matter of the report involves a matter of the Company's ordinary business. See 
1983 Release. The Proposal requests a report detailing the "use of contractual provisions requiring 
employees of CVS to arbitrate employment-related claims." As discussed above, contractual 
provisions requiring employees of the Company to arbitrate employment-related disputes are 
inextricably linked and fundamental to the Company's policies regarding the resolution of matters 
relating to the ongoing employment and termination of employees, and, more generally, the way the 
Company manages its workforce. 

For the reasons set forth above, we respectfully request that the Staff concur in our view that the 
Proposal may be excluded under Rule 14a-8(i)(7) as it implicates the Company's ordinary business 
operations. 

B. The Proposal Is Excludable Because It Relates to the Company's Ordinary Business 
Operations and Does Not Identify or Relate to a "Sufficiently Significant Social 
Policy Issue" 

The Commission indicated in the 1998 Release that proposals that relate to ordinary business matters, 
but that focus on "sufficiently significant social policy issues . . . generally would not be considered 
to be excludable [under Rule 14a-8(i)(7)] because the proposals would transcend the day-to-day 
business matters." See, e.g., CBRE Group, Inc. (Mar. 6, 2019) ("CBRE Group") (not allowing 
exclusion of a proposal requesting a report on the impact of "mandatory arbitration policies on the 
Company's employees" on the grounds that the proposal transcends ordinary business matters 
(emphasis added)). 

As an initial matter, unlike the proposal in CBRE Group, the Proposal here could be read to request a 
report on any and every contractual provision requiring employees of the Company to arbitrate 
employment-related claims, which would include arbitration provisions that are specifically 
negotiated terms of employment or termination of employment (see Section IV below (arguing for 
exclusion on the basis that the Proposal is vague and indefinite since it is unclear whether the 
Proposal relates to mandatory arbitration policies or all policies and contractual provisions requiring 
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arbitration)), as opposed to traditional mandatory arbitration policies that require arbitration without 
the ability to negotiate or opt out. 1 Further, the proponent in CBRE Group connected the subject 
matter of the proposal (i.e., sexual harassment in the workplace) as an unlawful form of employment 
discrimination based on sex, which is a federally-protected class. Id. By contrast, the Proposal fails 
to focus on any significant policy issue at all, and instead raises wide-ranging issues such as "wage 
theft," "toxic cultures," employee morale and the effects of confidentiality provisions, in addition to 
sexual harassment, all in support of obtaining a report that the Proponent asserts "would allow 
shareholders to assess the proportion of the workforce subject to mandatory arbitration ... together 
with the risks posed by the use of such provisions." (For a discussion of similar proposals found 
excludable by the Staff, see Amazon.com, Inc. (Mar. 6, 20 19) and other letters cited below). The 
Proposal's main focus is related to the management of the Company's entire workforce regardless of 
context or category of claim, which is clearly a matter of ordinary business. The fact that the 
Proponent has attempted to tie recent high-profile social issues to the Proposal, including one that the 
Staff has found to be significant for a different company, is not a basis to disqualify the Proposal 
from exclusion under Rule l 4a-8(i)(7). 

As further support that the Proposal does not touch upon a significant policy issue, we note that the 
Company's stockholders, other than the Proponent, have not requested the type of assessment 
requested by the Proposal nor have they raised issues related to the use of contractual provisions 
requiring employees to arbitrate employment-related claims. The Company maintains proactive and 
on-going engagement with its investors. As part of the Company's stockholder engagement efforts 
over the last few years, investors have not raised issues related to the use of arbitration provisions as 
an issue and it has not formed part of the discussions that the Company has had with investors. See 
Comcast Corp. (Feb. 15, 2011) (concurring in the exclusion of the proposal under Rule l4a-8(i)(7), 
noting that it is not sufficient that the topic of the proposal may have "recently attracted increasing 
levels of public attention," but instead it must have "emerged as a consistent topic of widespread 
public debate"). Moreover, employees of the Company have not raised concerns about the 
Company's use of arbitration provisions and policies in connection with the Company's onboarding 
processes, exit procedures or employee feedback processes or surveys. Similarly, the use of 
arbitration provisions in severance and other similar arrangements has also not raised concerns for 
employees. 

Even assuming that the Proposal does touch upon a significant policy issue, that alone is not 
sufficient to avoid the application of Rule 14a-8(i)(7) when a proposal implicates ordinary business 
matters. Even where a proposal references or addresses a significant policy issue within the meaning 
of the Staff's interpretations of Rule 14a-8(i)(7), the Staff has expressed the view that proposals 
relating to both ordinary business matters and significant social policy issues may be excluded in 
their entirety in reliance on Rule l 4a-8(i)(7) when it also involves ordinary business issues. See 1998 
Release. See also Walmart Inc. (Apr. 13, 2018) (concurring with the exclusion ofa proposal 
requesting a report on the risks associated with public policies on the gender pay gap and risks 
related to recruiting and retaining female talent); Lowes Companies, Inc. (Jan. 30, 20 I 7) (concurring 
in exclusion of proposal that requesting a report on risks and costs caused by pressure campaigns to 

1 Additionally, the Proponent falsely states that the Company maintains a mandatory arbitration policy. In fact, as 
the Proponent's supporting statement goes on to acknowledge, the Company's policy is voluntary and employees 
are permitted to opt out. The Proponent claims, without support, that the policy is not voluntary because it imposes 
onerous opt out requirements on employees. In fact, thousands of employees have opted out of the arbitration 
policy- including unionized personnel. 
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oppose religious freedom laws and strategies to defend the company's against related discrimination 
and harassment); JPMorgan Chase & Co. (Mar. 9, 2015) (concurring in the exclusion of a proposal 
that requested that the company amend its human rights-related policies "to address the right to take 
part in one's own government free from retribution," and also included examples of companies that 
had adopted non-retaliation policies to protect employees' expressed political views and 
contributions in its supporting statement, because the proposal related to "[the company's] policies 
concerning its employees"); CVS Health Corp. (Feb. 27, 2015) ( concurring in the exclusion of a 
proposal requesting the company "to amend its policies to explicitly prohibit discrimination based on 
political ideology, affiliation or activity," finding that it did not focus on a significant social policy 
issue, as it related to the company's policies "concerning its employees"); and Deere & Co. (Nov. 14, 
2014, recon. denied Jan. 5, 2015) (concurring in the exclusion of a proposal requesting the 
implementation and enforcement of a company-wide employee code of conduct that included an 
antidiscrimination policy as the proposal related to the company's "policies concerning its 
employees," an ordinary business matter). 

Notwithstanding the Staffs view in CBRE Group, which as noted above involved a proposal that is 
distinguishable from the Proposal here, the Staff has recently not recognized mandatory arbitration 
with employees as a practice that raises significant policy issues. See Amazon.com, Inc. (Mar. 6, 
2019) ( concurring in the exclusion of a proposal requesting that the board adopt a policy that the 
Company will not engage in any "Inequitable Employment Practice," including mandatory 
arbitration of employment-related claims. The Staff noted that the proposal "does not focus on an 
issue that transcends ordinary business matters"); Yum! Brands, Inc. (Mar. 6, 2019) ( exclusion of a 
proposal the same as that in Amazon.com, supra, on the same basis); and XPO Logistics, Inc. (Mar. 
6, 2019) ( exclusion of a proposal the same as that in Amazon.com, supra, on the same basis). The 
underlying consideration of the Proposal is on the Company's ordinary business operations because 
the Proposal's focus is on provisions in the Company's employment arrangements and policies as 
they relate to employee dispute resolution. The Proponent describes the Proposal as focused on a 
variety of recently high-profile employment-related issues and concludes by stating that " [t]he 
information sought in this Proposal would allow shareholders to assess the proportion of the 
workforce subject to mandatory arbitration of employment-related claims together with the risks 
posed by the use of such provisions." However, by doing so, the Proposal shows that its intent and 
scope directly relates to the management of the Company's workforce and not a particular significant 
policy issue. Therefore, we respectfully request that the Staff concur in our view that it is excludable 
under Rule 14a-8(i)(7). 

C. The Proposal Is Excludable Because It Attempts to Micromanage the Company's 
Business 

The Proposal is excludable as relating to the Company's ordinary business operations because it 
attempts to micromanage the Company's business. The Proposal's intrusion into the contractual 
provisions governing the relationship between the Company and its employees is an inappropriate 
veiled attempt to micro-manage the Company because decisions and policies involving employment 
arrangements and policies and intra-personnel matters implicate a wide variety of different types of 
considerations and involve "matters of a complex nature upon which shareholders, as a group, would 
not be in a position to make an informed judgment." See 1998 Release. As noted above, the 
Company is the nation's premier health innovation company, employing approximately 290,000 
individuals and operating in all 50 states, each of which has its own employment law regime. The 
relationship between the Company and its employees in multiple and varied jurisdictions constitutes 
a critical component of its day-to-day management. Decisions concerning employee relations and 
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workplace conditions, such as decisions regarding the strategies the Company may deploy with 
respect to tenns of employment and addressing employment-related claims are multi-faceted, 
complex and based on a range of factors. See, e.g., Chevron Corp. (Mar. 19, 2013) (excluding a 
proposal as relating to the company's ordinary business operations (i.e., litigation strategy) where the 
proposal requested that the company review and provide a report regarding its "legal initiatives 
against investors"); and CMS Energy Corp. (Feb. 23, 2004) (excluding a proposal requiring the 
company to void any agreements with two former members of management and initiate action to 
recover all amounts paid to them, where the Staff noted that the proposal related to the "conduct of 
litigation"). These are fundamental business matters for the Company's management and require an 
understanding of the business implications that could result from changes made to workforce 
policies. The Commission identified that a proposal could "probe too deeply" where "the proposal 
involves intricate detail, or seeks to impose specific time-frames or methods for implementing 
complex policies." See 1998 Release. The Staff recently reiterated its view and application of this 
standard of assessing whether a proposal micro-manages in Staff Legal Bulletin No. 14J (Oct. 23, 
2018) ("SLB No. 14J"). The complexity of the type of assessment the Proposal request is simply 
beyond the knowledge and expertise of the stockholders of the Company and therefore seeks to 
micro-manage the Company. 

Accordingly, it is clear that the Proposal involves the Company's day-to-day business operations and 
we respectfully request that the Staff concur in our view that the it is therefore excludable under Rule 
l 4a-8(i)(7). 

IV. The Proposal May Be Excluded Because the Proposal and Supporting Statement 
Are Inherently Vague and Indefinite and Thus Contrary to Rule 14a-9 

Rule l 4a-8(i)(3) permits the exclusion of a stockholder proposal if the proposal or supporting 
statement is contrary to any of the Commission's proxy rules, including Rule 14a-9, which prohibits 
materially false or misleading statements in proxy soliciting materials. The Staff has interpreted Rule 
14a-8(iX3) to mean that vague and indefinite stockholder proposals may be excluded because 
"neither the stockholders voting on the proposal, nor the company in implementing the proposal (if 
adopted), would be able to determine with any reasonable certainty exactly what actions or measures 
the proposal requires." Staff Legal Bulletin No. 14B (Sept. 15, 2004) ("SLB No. 14B"). 

A proposal is sufficiently vague and indefinite to justify exclusion where a company and its 
stockholders might interpret the proposal differently, such that "any action ultimately taken by the 
company upon implementation of the proposal could be significantly different from the actions 
envisioned by the shareholders voting on the proposal." Fuqua Industries, Inc. (Mar. 12, 1991). In 
the case of NYC Employees' Retirement System v. Brunswick Corp., 789 F. Supp. 144, 146 (S.D.N.Y. 
1992) ("NYCERS"), the court stated "the Proposal as drafted lacks the clarity required of a proper 
shareholder proposal. Shareholders are entitled to know precisely the breadth of the proposal on 
which they are asked to vote." Further, the Staff consistently has permitted the exclusion of 
stockholder proposals when such proposals have failed to define certain terms necessary to 
implement them or where the meaning and application of key terms or standards under the proposal 
could be subject to differing interpretations. See The Boeing Company (Mar. 2, 2011) (allowing 
exclusion of a proposal requesting, among other things, that senior executives relinquish certain 
"executive pay rights" without explaining the meaning of the phrase); General Motors Corp. (Mar. 
26, 2009) (concurring with the exclusion of a proposal to "eliminate all incentives for the CEO and 
the Board of Directors" that did not define "incentives"); and Verizon Communications Inc. (Feb. 21 , 
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2008) (proposal prohibiting certain compensation unless Verizon's returns to stockholders exceeded 
those of its undefined "Industry Peer Group" was excludable ). 

As noted above, the Proposal urges the Board to produce a report on the use of contractual provisions 
requiring employees of the Company to arbitrate employment-related claims. The Proposal does not, 
however, specify whether this is limited to "mandatory arbitration provisions," as referenced 
throughout the supporting statement, which such provisions are distinguishable from specifically 
negotiated and agreed upon arbitration provisions in employment and other similar arrangements and 
voluntary arbitration programs, such as the program implemented by the Company. Without further 
explanation, it is unclear whether the Proponent is requesting a report on all arbitration provisions 
and policies or only mandatory policies pursuant to which the employee has no ability to negotiate or 
opt out of. See NYCERS ("Shareholders are entitled to know precisely the breadth of the proposal on 
which they are asked to vote."); and Occidental Petroleum Corp. (Feb. I 1, 199 I) ("The staff, 
therefore, believes that the proposal may be misleading because any action(s) ultimately taken by the 
[c]ompany upon implementation of this proposal could be significantly different from the action(s) 
envisioned by shareholders voting on the proposal."). Even more confusing is that fact that the 
Proponent acknowledges that the Company's policy is voluntary and that employees are permitted to 
opt out, but claims, without any support, that it imposes onerous requirements on employees. 

For these reasons, "any action ultimately taken by the Company upon implementation [of the 
Proposal] could be significantly different from the actions envisioned by the shareholders voting on 
the Proposal." Fuqua Industries, Inc. (Mar. 12, 1991)). Accordingly, the Company believes the 
Proposal is properly excludable under Rule 14a-8(i)(3). 

V. Conclusion 

For the reasons discussed above, the Company respectfully requests the Staff's concurrence with its 
decision to omit the Proposal from the 2020 Proxy Materials and further requests the confirmation 
that the Staff will not recommend any enforcement action in connection with such omission. Please 
call the undersigned at ( 401) 770-5177 if you should have any questions or need additional 
information or as soon as a Staff response is available. 

Respectfully yours, 

Colleen M. McIntosh 
Senior Vice President, Chief Governance Officer, Corporate Secretary 
and Assistant General Counsel 

Attachments 

cc w/ att: Michael Garland, Assistant Comptroller, The Comptroller of the City of New York 
Doreen E. Lilienfeld, Shearman & Sterling LLP 
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Exhibit A 

Copy of the Proposal and Accompanying Correspondence 



Michael Garland 
ASSISl'ANT COMPTROLLER 

CORPORATE GOVER.NANC£ AND 
RESPONSIBLE INVBSTMENT 

November 13, 2019 

Colleen M. McIntosh 

CITY OF NEW YORK 
OFFICE OF THE COMPTROLLER 

Scorr M. STRINGER MUNICIPAL BUILDING 
ONE CENTRE STREET, 8'11 FLOOR NORTil 

NEW YORK, N.Y.10007-2341 

TEL: (212) 669-2517 
FAX: (212) 669-4072 

'\l~~OMPTROLLER,li).1.',.(.;Q\ 

Senior Vice President, Corporate Secretary and Chief Governance Officer 
CVS Health Corporation 
One CVS Drive 
Woonsocket, Rhode Island 02895 

Dear Ms. McIntosh: 

I write to you on behalf of the Comptroller of the City of New York, Scott M. Stringer. The 
Comptroller is the custodian and a trustee of the New York City Employees' Retirement System, 
the New York City Teachers' Retirement System, the New York City Police Pension Fund and the 
New York City Fire Pension Fund (the "Systems"). The Systems' boards of trustees have 
authorized the Comptroller to file this resolution and to inform you of their intention to present the 
enclosed proposal for the consideration and vote of stockholders at the Company's next annual 
meeting. 

Therefore, we offer the enclosed proposal for the consideration and vote of shareholders at the 
Company's next annual meeting. It is submitted to you in accordance with Rule 14a-8 of the 
Securities Exchange Act of 1934, and I ask that it be included in the Company's proxy statement. 

Letters from State Street Bank and Trust Company certifying the Systems' ownership, for over a 
year, of shares of CVS Health Corporation common stock are enclosed. Each System intends to 
continue to hold at least $2,000 worth of these securities through the date of the Company's next 
annual meeting. 

We would welcome the opportunity to discuss the proposal with you. Should the Board of 
Directors decide to endorse its provision as corporate policy, we will withdraw the proposal from 
consideration at the annual meeting. 

Please feel free to contact me at (212) 669-2517 if you would like to discuss this matter. 

;;;:1 1-v'j 
Michael Garland 
Enclosures 



RESOLVED that shareholders of CVS Health Corporation. ("CVS") urge the 
Board of Directors to report to shareholders, at reasonable cost and omitting 
confidential and proprietary information, on the use of contractual provisions 
requiring employees of CVS to arbitrate employment-related claims. The report 
should specify the proportion of the workforce subject to such provisions; the 
number of employment-related arbitration claims initiated and decided in favor of 
the employee, in each case in the previous calendar year; and any changes in policy 
or practice CVS has made, or intends to make, as a result of California's ban on 
agreeing to arbitration as a condition of employment. 

SUPPORTING STATEMENT 

In recent years, public attention has focused on the use by companies of 
agreements requiring employees to pursue employment-related claims, including 
sexual harassment claims, through arbitration. High-profile sexual harassment 
cases involving Fox News, Google and Uber highlighted the impact of these 
agreements. A robust public debate has ensued, including responses by legislators, 
regulators and state attorneys general. 

Mandatory arbitration precludes employees from suing in court for wrongs 
like wage theft, discrimination and harassment, and requires them to submit to 
private arbitration, which has been found to favor companies and discourage claims. 

CVS has forced its employees to arbitrate claims regarding alleged wage and 
hour violations (see 
https://scholar.google.com/scholar case?case=l 7879381085277442407&g=Aaron+El 
more+v.+CVS+Pharmacy,+Inc.&hl=en&as sdt-2006 . Wage theft from low-wage 
employees is widespread; a study estimated that wage theft costs low-wage workers 
in three large U.S. cities $3 billion per year.I 

Sexual harassment is an urgent concern across industries. A bill to end 
mandatory arbitration of sexual harassment claims bill passed in the U.S. House of 
Representatives in September 2019, and 56 state and territorial attorneys general 
voiced support for it. A 2019 article characterized the "movement to end forced 
arbitration" as having "swept Silicon Valley," with employee walk-outs and 
company policy changes.2 California recently banned the practice of requiring 
arbitration agreements as a condition of employment and Washington State enacted 
a law in 2018 invalidating contracts requiring arbitration of sexual harassment or 
assault claims. 

1 See https://www.supremecourt.gov/opinions/l7pdf/16-285_q8l1.pdf#page=32, Dissent, at 26-
27. 
2 https://www.sfchronicle.com/business/article/California-has-a-new-Iaw-against-mandatory-
14511832.php 



Finally, becaus.e arbitration is private and contractual, arbitrating 
employment-related-claims can allow a toxic culture to flourish, incre~sing the 
severity of eventual consequences and harming employee morale. Confidentiality 
_pro.visions ·can prevent an employee'$..lawyer from using knowledge ofwron,gdoing tb 
ideI;J.tify other victims. · 

CVS describes its mandatory arbitration policy a$ voluntary and employees 
are per.tn,itted to opt only by complying with onerous. require.ments that we believe 
are designed to deter such voluntary action 

The informa.tion sought in this Proposal would allow ,shareholders. to assess 
the proportion of the workforce subject to mandatory a1·bitration of employment
telated clai_ms together with the risks-posed by the use of s.uch pi'ovis1ons 

We urge shareholders to vote for this Proposal. 



II STATE STREET. 

November 13,.2019 

Re: New York City Teachers' Retirement System 

To whom it may concern, 

Derek A. Farrell 

Assl Vice President, Client Services 

State Street Bank and Trust Company 

c/o NYC Office of the Comptroller 

Municipal Building 

One Centre Street 

New York, NY 10007 

Telephone: 347 749-2420 

Please be advised that State Street Bank and Trust Company, under OTC number 997, held in 
custody continuously, on behalf of the New York City Teachers' Retirement System, the 
below position from October 31, 2018 through today as noted below: 

Security: 

Cuslp: 

Shares: 

CVS HEAL TH CORP 

126650100 

711,S79 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

.~/,£,,/ 
Derek A. Farrell 
Assistant Vice President 

Information Classification: Limited Access 



I srATE STREIT. 

November 13, 2019 

Re: New York City Police Pension Fund 

To whom it may concem, 

Dtrek A. J.'arrell 

Asst Vice President, Client Services 

State Street Bank and Trust Company 

c/o NYC Office of the Comptroller 

Municipal Building 

One Centre Street 

New York, NY 10007 

Telephone: 347 749-2420 

dl;urclWUJntc~tr~(I •O!Jl 

Please be advised that State Street Bank and Trust Company, under OTC number 997, held in 
custody continuously, on behalf of the New York City Police Pension Fund, the below position from 
October 31, 2018 through today as noted below: 

Security: 

Shares: 

CVS HEALTH CORP 

126650100 

540,059 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

---; ./ _,/ _d,1 
,d/4?d!!u~ 
Derek A. Farrell 
Assistant Vice President 

Information Classification: Limited Access 



I STATE STREIT 

November 13, 2019 

Re: New York City Fire Pension Fund 

To whom it may concern, 

Del"l!k A, Farrell 

Asst. Vice President, Client Services 

State Street Bank and Trust Company 

c/o NYC Office of the Comptroller 

Municipal Building 

One Centre Street 

New York. NY 10007 

Telephone: 347 749-2420 

\II well "SIDIC•trCCI com 

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in 
custody continuously, on behalf of the New York City Fire Pension Fund, the below position from 
October 31, 2018 through today as noted below: 

Security: CVS HEALTH CORP 

126650100 

169,328 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

~/~ 
Derek A. Farrell 
Assistant Vice President 

lnfonnation Classification: Limited Access 



I STATE STREET. 

November 13, 2019 

Re: New York City Employee's Retirement System 

To whom it may concern, 

Derek A. Farrell 

Asst. Vice President, Client Services 

State Street Bank and Trust Company 

c/o NYC Office of the Comptroller 

Municipal Building 

One Centre Street 

New York, NY 10007 

Telephone: 347 749-2420 

Jt;u:n;H "<1;11,;m«t ~ 

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in 
custody continuously, on behalf of the New York City Employee's Retirement System, 
the below position from October 31, 2018 through today as noted below: 

Security: 

Cuslp: 

Shares: 

CVS HEALTH CORP 

126650100 

805,366 

Please don't hesitate to contact me if you have any questions. 

Derek A. Farrell 
Assistant Vice President 

Information Classification: Limited Access 
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