
January 28, 2019 

Elizabeth A. Ising 
Gibson, Dunn & Crutcher LLP 
shareholderproposals@gibsondunn.com 

Re: PepsiCo, Inc. 

Dear Ms. Ising: 

This letter is in regard to your correspondence dated January 24, 2019 concerning 
the shareholder proposal (the “Proposal”) submitted to PepsiCo, Inc. (the “Company”) by 
William C. Fleming (the “Proponent”) for inclusion in the Company’s proxy materials 
for its upcoming annual meeting of security holders.  Your letter indicates that the 
Proponent has withdrawn the Proposal and that the Company therefore withdraws its 
December 19, 2018 request for a no-action letter from the Division.  Because the matter 
is now moot, we will have no further comment. 

Copies of all of the correspondence related to this matter will be made available 
on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.  For 
your reference, a brief discussion of the Division’s informal procedures regarding 
shareholder proposals is also available at the same website address. 

Sincerely, 

Courtney Haseley 
Special Counsel 

cc: William C. Fleming 
***

*** FISMA & OMB Memorandum M-07-16



Elizabeth Ising 
Direct: 202.955.8287 
Fax: 202.530.9631 
EIsing@gibsondunn.com 

January 24, 2019 

VIA E-MAIL 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: PepsiCo, Inc. 
Shareholder Proposal of William C. Fleming 
Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

In a letter dated December 19, 2018, we requested that the staff of the Division of 
Corporation Finance concur that our client, PepsiCo, Inc. (the “Company”), could exclude 
from its proxy statement and form of proxy for its 2019 Annual Meeting of Shareholders a 
shareholder proposal (the “Proposal”) and statements in support thereof submitted by 
William C. Fleming (the “Proponent”). 

Enclosed as Exhibit A is a letter from the Proponent verifying that the Proponent has 
withdrawn the Proposal.  In reliance on this communication, we hereby withdraw the 
December 19, 2018 no-action request. 

Please do not hesitate to call me at (202) 955-8287 or Eunice Yang, the Company’s Senior 
Counsel, Corporate Governance, at (914) 253-2135 if you have any questions. 

Sincerely, 

Elizabeth A. Ising 

Enclosures 

cc: Eunice Yang, Senior Counsel, Corporate Governance, PepsiCo, Inc. 
William C. Fleming 



EXHIBIT A 







 

 

 
 

Elizabeth A. Ising 
Direct: +1 202.955.8287 
Fax: +1 202.530.9631 
Eising@gibsondunn.com 

December 19, 2018 

VIA E-MAIL 

 
Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: PepsiCo, Inc. 
Shareholder Proposal of William C. Fleming 
Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

This letter is to inform you that PepsiCo, Inc. (the “Company”) intends to omit from its proxy 
statement and form of proxy for its 2019 Annual Meeting of Shareholders (collectively, the 
“2019 Proxy Materials”) a shareholder proposal (the “Proposal”) and statements in support 
thereof submitted by William C. Fleming (the “Proponent”). 

Pursuant to Rule 14a-8(j), we have: 

· filed this letter with the Securities and Exchange Commission (the “Commission”) no 
later than eighty (80) calendar days before the Company intends to file its definitive 
2019 Proxy Materials with the Commission; and 

· concurrently sent copies of this correspondence to the Proponent. 

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that 
shareholder proponents are required to send companies a copy of any correspondence that the 
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance 
(the “Staff”).  Accordingly, we are taking this opportunity to inform the Proponent that if the 
Proponent elects to submit additional correspondence to the Commission or the Staff with 
respect to this Proposal, a copy of that correspondence should be furnished concurrently to the 
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D. 
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BASIS FOR EXCLUSION 

We hereby respectfully request that the Staff concur in our view that the Proposal may be 
excluded from the 2019 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1) because 
the Proponent failed to provide the requisite proof of continuous stock ownership in response to 
the Company’s proper request for that information. 

ANALYSIS 

The Proposal May Be Excluded Under Rule 14a-8(b) And Rule 14a-8(f)(1) Because The 
Proponent Failed To Establish The Requisite Eligibility To Submit The Proposal.  

A. Background

The Proponent submitted the Proposal, accompanied by a letter dated April 9, 2018, to the 
Company via the United States Postal Service.  See Exhibit A.  We note that the Proponent’s 
envelope was not postmarked, and the United States Postal Service has advised the Company 
that it is unable to track the Proponent’s envelope.  Given that we received the Proposal via the 
United States Postal Service only a few days after April 9, 2018 (the date of the Proponent’s 
letter), we relied on the Proponent’s letter indicating that April 9, 2018 was the date on which the 
Proposal was submitted.  See Exhibit A.  The Proposal was accompanied by a 2017 Tax 
Reporting Statement and 2017 Supplemental Information form from USAA (collectively, the 
“USAA Statements”).  See Exhibit B. 

The USAA Statements showed only that in 2017 the Proponent both sold Company securities 
and received certain dividends in respect of Company securities, and the 2017 Tax Reporting 
Statement included a handwritten note that appears to read “Pepsico [sic] stock purchased 
December 24, 1986 by Phyllis F. Fleming.”  See Exhibit B.  As such, the Proponent’s submission 
failed to provide verification of the Proponent’s continuous ownership of the required number or 
amount of Company shares for at least one year prior to and including the date the Proponent 
submitted the Proposal (i.e., April 9, 2018).  In addition, the Proponent’s submission did not 
include a statement of the Proponent’s intention to hold the requisite number of Company shares 
through the date of the 2019 Annual Meeting of Shareholders.  The Company reviewed its stock 
records, which did not indicate that the Proponent was the record owner of any shares of 
Company securities. 

Accordingly, on April 23, 2018, which was within 14 days of the date that the Proponent 
submitted the Proposal, the Company sent the Proponent a letter notifying him of the Proposal’s 
procedural deficiencies as required by Rule 14a-8(f) (the “Deficiency Notice”).  In the 
Deficiency Notice, attached hereto as Exhibit C, the Company informed the Proponent of the 
requirements of Rule 14a-8 and how he could cure the procedural deficiencies. 
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Specifically, the Deficiency Notice stated: 

· the ownership requirements of Rule 14a-8(b);

· the type of statement or documentation necessary to demonstrate beneficial
ownership under Rule 14a-8(b);

· that the USAA Statements were not sufficient because while the statements showed
that the Proponent both sold Company securities and received certain dividends in
respect of Company securities, the USAA Statements did not state that the required
number or amount of Company shares were held continuously during the one-year
period preceding and including April 9, 2018, the date the Proposal was submitted to
the Company;

· that the Proponent should provide the Company with a written statement indicating
that he “intend[s] to continue holding the required number or amount of Company
shares through the date of the Company’s 2019 Annual Meeting of Shareholders;”
and

· that any response to the Deficiency Notice had to be postmarked or transmitted
electronically no later than 14 calendar days from the date the Proponent received the
Deficiency Notice.

The Deficiency Notice also included a copy of Rule 14a-8 and SEC Staff Legal Bulletin No. 14F 
(Oct. 18, 2011) (“SLB 14F”).  The Deficiency Notice was emailed to the Proponent on April 23, 
2018 using the email address provided by the Proponent in his cover letter that accompanied the 
Proposal.  See Exhibit C.  In addition, a hard copy of the Deficiency Notice was sent to the 
Proponent on the same day via overnight UPS delivery and was delivered to the Proponent on 
April 24, 2018 at 3:00 PM.  See Exhibit D.  Accordingly, the Proponent’s response to the 
Deficiency Notice was required to be postmarked or transmitted electronically on or before May 
7, 2018 (i.e., 14 calendar days from the Proponent’s receipt of the Deficiency Notice). 

On April 27, 2018, the Proponent responded to the Company’s Deficiency Notice via the United 
States Postal Service, which correspondence the Company received on May 1, 2018.  See Exhibit 
E. In keeping with the instructions provided by the Company in the Deficiency Notice, the
Proponent’s correspondence included a revised written statement indicating that the Proponent
intends to continue holding “the 1,400 shares of Pepsico [sic] stock that [the Proponent owns]
while [his] proposal is still in consideration and until after the meeting of the Shareholders in the
year 2019.”  See Exhibit E.  The Proponent’s April 27, 2018 correspondence did not include the
type of statement or document necessary to demonstrate proof of ownership.  However, the
Proponent’s April 27, 2018 correspondence stated that “[a] verification of continuous ownership
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of Pespico [sic] stock in excess of $2,000.00 value will be soon sent to you via our brokers and 
holders of record, USAA Investment Management Co., who are indeed a DTC Partner.”  See 
Exhibit E. 

The Company has received no further correspondence from the Proponent regarding proof of the 
Proponent’s ownership of shares of the Company’s stock, and is not aware of receiving any 
correspondence directly from the Proponent’s broker.  

B. Analysis

The Company may exclude the Proposal under Rule 14a-8(f)(1) because the Proponent did not 
substantiate his eligibility to submit the Proposal under Rule 14a-8(b) by providing the 
information described in the Deficiency Notice.  Rule 14a-8(b)(1) provides, in part, that “[i]n 
order to be eligible to submit a proposal, [a shareholder] must have continuously held at least 
$2,000 in market value, or 1%, of the company’s securities entitled to be voted on the proposal at 
the meeting for at least one year by the date [the shareholder] submit[s] the proposal.”  Staff 
Legal Bulletin No. 14 (July 13, 2001) (“SLB 14”) specifies that when the shareholder is not the 
registered holder, the shareholder “is responsible for proving his or her eligibility to submit a 
proposal to the company,” which the shareholder may do by one of the two ways provided in 
Rule 14a-8(b)(2).  See Section C.1.c, SLB 14.  Furthermore, in Section C.1.c of SLB 14, the 
Staff specifically addressed whether periodic investment statements could satisfy the continuous 
ownership requirements of Rule 14a-8(b): 

2) Do a shareholder’s monthly, quarterly or other periodic investment
statements demonstrate sufficiently continuous ownership of the securities?

No. A shareholder must submit an affirmative written statement from the record 
holder of his or her securities that specifically verifies that the shareholder owned 
the securities continuously for a period of one year as of the time of submitting the 
proposal. 

Rule 14a-8(f) provides that a company may exclude a shareholder proposal if the proponent fails 
to provide evidence of eligibility under Rule 14a-8, including the beneficial ownership 
requirements of Rule 14a-8(b), provided that the company timely notifies the proponent of the 
problem and the proponent fails to correct the deficiency within the required time.  The 
Company satisfied its obligation under Rule 14a-8 by transmitting to the Proponent in a timely 
manner the Deficiency Notice, which specifically set forth the information listed above and 
included a copy of both Rule 14a-8 and SLB 14F.  See Exhibits C and D.  

In addition, Staff Legal Bulletin No. 14G (Oct. 16, 2012) (“SLB 14G”) provides specific 
guidance on the manner in which companies should notify proponents of a failure to provide 
proof of ownership for the one-year period required under Rule 14a-8(b)(1).  Specifically, it 
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states that where “a proponent’s proof of ownership does not cover the one-year period 
preceding and including the date the proposal is submitted,” a company must “provide[] a notice 
of defect that identifies the specific date on which the proposal was submitted and explains that 
the proponent must obtain a new proof of ownership letter verifying continuous ownership of the 
requisite amount of securities for the one-year period preceding and including such date to cure 
the defect.” 

On numerous occasions the Staff has concurred with the exclusion of shareholder proposals 
based on a proponent’s failure to provide satisfactory evidence of eligibility under Rule 14a-8(b) 
and Rule 14a-8(f)(l).  See Exxon Mobil Corp.(avail. Feb. 13, 2017) (concurring with the 
exclusion of a shareholder proposal under Rule 14a-8(b) and Rule 14a-8(f) and noting that “the 
proponent appears to have failed to supply, within 14 days of receipt of ExxonMobil’s request, 
documentary support sufficiently evidencing that she satisfied the minimum ownership 
requirement for the one-year period required by rule 14a-8(b)”); Cisco Systems, Inc. (avail. 
July 11, 2011); I.D. Systems, Inc. (avail. Mar. 30, 2011); Amazon.com, Inc. (avail. 
Mar. 29, 2011); Yahoo! Inc. (avail. Mar. 24, 2011); Alcoa Inc. (avail. Feb. 18, 2009); Qwest 
Communications International, Inc. (avail. Feb. 28, 2008); Occidental Petroleum Corp. (avail. 
Nov. 21, 2007); General Motors Corp. (avail. Apr. 5, 2007); Yahoo! Inc. (avail. Mar. 29, 2007); 
CSK Auto Corp. (avail. Jan. 29, 2007); Motorola, Inc. (avail. Jan. 10, 2005); Johnson & Johnson 
(avail. Jan. 3, 2005); Agilent Technologies (avail. Nov. 19, 2004); Intel Corp. (avail. Jan. 29, 
2004); Moody’s Corp. (avail. Mar. 7, 2002). 

Moreover, consistent with the foregoing Staff guidance, the Staff consistently has concurred with 
the exclusion of proposals on the grounds that a tax reporting statement, account statement or 
periodic brokerage statement submitted by the proponent was insufficient proof of the 
proponent’s continuous ownership of company securities.  For example, in Great Plains Energy 
Inc. (avail. Feb. 10, 2006), the proponent submitted a proof of ownership letter from Merrill 
Lynch that stated, “The attached November 2005 statement and 2002 tax reporting statement is 
to provide verification that the above referenced shareholder has held the security Great Plains 
Energy Inc. . . . in his account continuously for over one year time period.”  The company argued 
that the tax reporting statement and account statement provided by the proponent were 
insufficient proof of the proponent’s ownership.  The Staff concurred with the exclusion of the 
proposal under Rule 14a-8(f), noting that “the proponent appears to have failed to supply, within 
14 days of receipt of Great Plains Energy’s request, documentary support sufficiently evidencing 
that he satisfied the minimum ownership requirement for the one-year period as of the date that 
he submitted the proposal as required by [R]ule 14a-8(b).”  See also General Electric Co. (avail. 
Jan. 6. 2016); Consolidated Edison, Inc. (avail. Feb. 24, 2014); Rite Aid Corp. (avail. Feb. 14, 
2013); E.I. du Pont de Nemours and Co. (avail. Jan. 17, 2012); Mylan, Inc. (avail. Feb. 3, 2011); 
General Electric Co. (avail Dec. 19, 2008); IDACORP, Inc. (avail. Mar. 5, 2008); McGraw Hill 
Cos., Inc. (avail. Jan. 28, 2008); General Motors Corp. (avail. Apr. 5, 2007); Yahoo! Inc. (avail. 
Mar. 29, 2007); EDAC Technologies Corp. (avail. Mar. 28, 2007); Sempra Energy (avail. Dec. 
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23, 2004); Sky Financial Group (avail. Dec. 20, 2004, recon. denied Jan. 13, 2005) (in each, the 
Staff concurred that tax reporting statements, account statements and/or periodic investment 
statements were insufficient to demonstrate continuous ownership of company securities). 

Here, the Proponent submitted the Proposal on April 9, 2018.  Therefore, the Proponent had to 
verify continuous ownership for the one-year period preceding and including this date, i.e., April 
9, 2017 through April 9, 2018.  However, the USAA Statements supplied by the Proponent 
merely showed that in 2017 the Proponent both sold Company securities and received certain 
dividends in respect of Company securities, and the 2017 Tax Reporting Statement included a 
handwritten note that appears to read “Pepsico [sic] stock purchased December 24, 1986 by 
Phyllis F. Fleming.”  Thus the USAA Statements neither indicated that the Proponent held 
sufficient shares to satisfy the ownership requirements of Rule 14a-8 nor covered the full one-
year period preceding April 9, 2018, the date the Proposal was submitted to the Company. 

The Deficiency Notice clearly stated the necessity to prove continuous ownership for the one-
year period preceding and including April 9, 2018, explaining that the USAA Statements were 
insufficient because “neither form indicates that [the Proponent holds] sufficient shares to satisfy 
the [Rule 14a-8] requirement nor does either form cover the full one-year period preceding and 
including April 9, 2018, the date the Proposal was submitted to the Company.”  In addition, the 
Deficiency Notice stated that such “sufficient proof of ownership” must be in the form of “a 
written statement from the ‘record’ holder of [the Proponent’s] shares (usually a broker or a 
bank) verifying that [the Proponent] continuously held the required number or amount of 
Company shares the one-year period preceding and including April 9, 2018.”  In doing so, the 
Company complied with the Staff’s guidance in SLB 14G for providing the Proponent with 
adequate instruction as to Rule 14a-8’s proof of ownership requirements, including by attaching 
copies of both Rule 14a-8 and SLB 14F. 

Despite the Deficiency Notice’s instructions, the Proponent has failed to provide, within the 
required 14-day time period from the date he received the Company’s timely Deficiency Notice, 
the proof of ownership required by Rule 14a-8(b)(2), and as described in the Deficiency Notice 
and in SLB 14F. 

Importantly, even if the Proponent were to provide proof of the Proponent’s ownership of 
Company securities now, such proof is not timely and thus does not satisfy Rule 14a-8(b) 
because the 14-day period expired on May 7, 2018.  See, e.g., ITC Holdings Corp. (avail. Feb. 9, 
2016) (concurring with exclusion of proposal because the proponent failed to supply, in response 
to the company’s deficiency notice, sufficient proof that the proponent satisfied the minimum 
ownership requirement as required by Rule 14a-8(b) where the proponent supplied proof of 
ownership 35 days after receiving the timely deficiency notice); Prudential Financial, Inc. (avail. 
Dec. 28, 2015) (concurring with exclusion of proposal because the proponent failed to supply, in 
response to the company’s deficiency notice, sufficient proof that the proponent satisfied the 



 
 
Office of Chief Counsel 
Division of Corporation Finance 
December 19, 2018 
Page 7 

 

 
minimum ownership requirement as required by Rule 14a-8(b) where the proponent supplied 
proof of ownership 23 days after receiving the timely deficiency notice); Mondelēz International, 
Inc. (avail. Feb. 27, 2015) (concurring with exclusion of proposal because the proponent failed to 
supply, in response to the company’s deficiency notice, sufficient proof that the proponent 
satisfied the minimum ownership requirement as required by Rule 14a-8(b) where the proponent 
supplied proof of ownership 16 days after receiving the timely deficiency notice); Pitney Bowes 
Inc. (avail. Jan. 13, 2012) (concurring with exclusion of proposal because the proponents failed 
to supply, in response to the company’s deficiency notice, sufficient proof that the proponents 
satisfied the minimum ownership requirement as required by Rule 14a-8(b) where proponents 
supplied proof of ownership 34 days after receiving the timely deficiency notice). 

Accordingly, consistent with the precedent cited above, the Proposal is excludable because, 
despite receiving a timely and proper Deficiency Notice pursuant to Rule 14a-8(f)(1), the 
Proponent has not sufficiently demonstrated that he continuously owned the required number or 
amount of Company shares for the requisite one-year period prior to and including the date the 
Proposal was submitted to the Company, as required by Rule 14a-8(b). 

CONCLUSION 

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will take 
no action if the Company excludes the Proposal from its 2019 Proxy Materials. 

We would be happy to provide you with any additional information and answer any questions 
that you may have regarding this subject.  Correspondence regarding this letter should be sent to 
shareholderproposals@gibsondunn.com.  If we can be of any further assistance in this matter, 
please do not hesitate to call me at (202) 955-8287 or Eunice Yang, the Company’s Senior 
Counsel, Corporate Governance, at (914) 253-2135. 

Sincerely, 

 
Elizabeth A. Ising 
 
Enclosures 
 
cc: Eunice Yang, Senior Counsel, Corporate Governance, PepsiCo, Inc. 
 William C. Fleming 
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EXHIBIT C 



From: Yang, Eunice {PEP}
To:
Cc: Nastanski, Cynthia {PEP}
Subject: PepsiCo, Inc.
Date: Monday, April 23, 2018 5:39:24 PM
Attachments: [Untitled].pdf

Dear Mr. Fleming,
We received your letter with the shareholder proposal entitled “Shareholder Proposal Concerning
Responsible and Accurate Labeling” for inclusion in the proxy statement for PepsiCo, Inc.’s 2019
Annual Meeting of Shareholders. Please find attached a letter that we sent to you today by UPS and
that you should receive tomorrow, April 24, 2018. If you have any questions, please do not hesitate
to contact me.
Best regards,
Eunice
Eunice Yang
Senior Counsel, Corporate Governance
PepsiCo, Inc.
700 Anderson Hill Road | Purchase | New York | 10577 | USA
Tel: 914-253-2135
eunice.yang@pepsico.com

***
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