UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

January 28, 2019

Elizabeth A. Ising
Gibson, Dunn & Crutcher LLP
shareholderproposals@gibsondunn.com

Re:  PepsiCo, Inc.
Dear Ms. Ising:

This letter is in regard to your correspondence dated January 24, 2019 concerning
the shareholder proposal (the “Proposal”) submitted to PepsiCo, Inc. (the “Company”) by
William C. Fleming (the “Proponent”) for inclusion in the Company’s proxy materials
for its upcoming annual meeting of security holders. Your letter indicates that the
Proponent has withdrawn the Proposal and that the Company therefore withdraws its
December 19, 2018 request for a no-action letter from the Division. Because the matter
is now moot, we will have no further comment.

Copies of all of the correspondence related to this matter will be made available
on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For
your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.

Sincerely,
Courtney Haseley
Special Counsel

cc: William C. Fleming

*** FISMA & OMB Memorandum M-07-16



GIBSON DUNN Gibson, Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
Tel 202.955.8500
www.gibsondunn.com

Elizabeth Ising

Direct: 202.955.8287
Fax: 202.530.9631
Elsing@gibsondunn.com

January 24, 2019

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  PepsiCo, Inc.
Shareholder Proposal of William C. Fleming
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

In a letter dated December 19, 2018, we requested that the staff of the Division of
Corporation Finance concur that our client, PepsiCo, Inc. (the “Company”), could exclude
from its proxy statement and form of proxy for its 2019 Annual Meeting of Shareholders a
shareholder proposal (the “Proposal”) and statements in support thereof submitted by
William C. Fleming (the “Proponent”).

Enclosed as Exhibit A is a letter from the Proponent verifying that the Proponent has
withdrawn the Proposal. In reliance on this communication, we hereby withdraw the
December 19, 2018 no-action request.

Please do not hesitate to call me at (202) 955-8287 or Eunice Yang, the Company’s Senior
Counsel, Corporate Governance, at (914) 253-2135 if you have any questions.

Sincerely,

Elizabeth A. Ising

Enclosures

cc: Eunice Yang, Senior Counsel, Corporate Governance, PepsiCo, Inc.
William C. Fleming
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William C. Fleming January 14, 2019

L2 2 3

Eunice Yang

Senior Legal Counsel
Pepsico

700 Anderson Hill Rd.
Purchase, N.Y.

10577

Dear Ms. Yang-

In light of recent changes in regulations pertaining to safe labeling of food products as to Genetically
Modified Organisms and Biologically Engineéred Varieties, and with the understanding that Pepsico will
be proactively adopting thése measures on its food productions, 1 William C..Fleming do hereby
withdraw my proposal calling for the company to begin labeling from consideration at the upcoming
2019 Shareholders meeting.

Sincerely,

William C. Fleming
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G[ES@N DLT NN Gibson, Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
Tel 202.955.8500
www.gibsondunn.com

Elizabeth A. Ising

Direct: +1 202.955.8287
Fax: +1 202.530.9631
Eising@gibsondunn.com

December 19, 2018

VIAE-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re: PepsiCo, Inc.
Shareholder Proposal of William C. Fleming
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that PepsiCo, Inc. (the “Company”) intends to omit from its proxy
statement and form of proxy for its 2019 Annual Meeting of Shareholders (collectively, the
2019 Proxy Materials™) a shareholder proposal (the “Proposal”) and statements in support
thereof submitted by William C. Fleming (the “Proponent”).

Pursuant to Rule 14a-8(j), we have:

filed this letter with the Securities and Exchange Commission (the “Commission”) no
later than eighty (80) calendar days before the Company intends to file its definitive
2019 Proxy Materials with the Commission; and

concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that
shareholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance
(the “Staff”). Accordingly, we are taking this opportunity to inform the Proponent that if the
Proponent elects to submit additional correspondence to the Commission or the Staff with
respect to this Proposal, a copy of that correspondence should be furnished concurrently to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.

Beijing « Brussels « Century City « Dallas » Denver « Dubai « Frankfurt « Hong Kong « Houston « London ¢ Los Angeles « Munich
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BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from the 2019 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1) because
the Proponent failed to provide the requisite proof of continuous stock ownership in response to
the Company’s proper request for that information.

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8(b) And Rule 14a-8(f)(1) Because The
Proponent Failed To Establish The Requisite Eligibility To Submit The Proposal.

A. Background

The Proponent submitted the Proposal, accompanied by a letter dated April 9, 2018, to the
Company via the United States Postal Service. See Exhibit A. We note that the Proponent’s
envelope was not postmarked, and the United States Postal Service has advised the Company
that it is unable to track the Proponent’s envelope. Given that we received the Proposal via the
United States Postal Service only a few days after April 9, 2018 (the date of the Proponent’s
letter), we relied on the Proponent’s letter indicating that April 9, 2018 was the date on which the
Proposal was submitted. See Exhibit A. The Proposal was accompanied by a 2017 Tax
Reporting Statement and 2017 Supplemental Information form from USAA (collectively, the
“USAA Statements”). See Exhibit B.

The USAA Statements showed only that in 2017 the Proponent both sold Company securities
and received certain dividends in respect of Company securities, and the 2017 Tax Reporting
Statement included a handwritten note that appears to read “Pepsico [sic] stock purchased
December 24, 1986 by Phyllis F. Fleming.” See Exhibit B. As such, the Proponent’s submission
failed to provide verification of the Proponent’s continuous ownership of the required number or
amount of Company shares for at least one year prior to and including the date the Proponent
submitted the Proposal (i.e., April 9, 2018). In addition, the Proponent’s submission did not
include a statement of the Proponent’s intention to hold the requisite number of Company shares
through the date of the 2019 Annual Meeting of Shareholders. The Company reviewed its stock
records, which did not indicate that the Proponent was the record owner of any shares of
Company securities.

Accordingly, on April 23, 2018, which was within 14 days of the date that the Proponent
submitted the Proposal, the Company sent the Proponent a letter notifying him of the Proposal’s
procedural deficiencies as required by Rule 14a-8(f) (the “Deficiency Notice™). In the
Deficiency Notice, attached hereto as Exhibit C, the Company informed the Proponent of the
requirements of Rule 14a-8 and how he could cure the procedural deficiencies.



GIBSON DUNN

Office of Chief Counsel
Division of Corporation Finance
December 19, 2018

Page 3

Specifically, the Deficiency Notice stated:
the ownership requirements of Rule 14a-8(b);

the type of statement or documentation necessary to demonstrate beneficial
ownership under Rule 14a-8(b);

that the USAA Statements were not sufficient because while the statements showed
that the Proponent both sold Company securities and received certain dividends in
respect of Company securities, the USAA Statements did not state that the required
number or amount of Company shares were held continuously during the one-year
period preceding and including April 9, 2018, the date the Proposal was submitted to
the Company;

that the Proponent should provide the Company with a written statement indicating
that he “intend[s] to continue holding the required number or amount of Company

shares through the date of the Company’s 2019 Annual Meeting of Shareholders;”

and

that any response to the Deficiency Notice had to be postmarked or transmitted
electronically no later than 14 calendar days from the date the Proponent received the
Deficiency Notice.

The Deficiency Notice also included a copy of Rule 14a-8 and SEC Staff Legal Bulletin No. 14F
(Oct. 18, 2011) (“SLB 14F”). The Deficiency Notice was emailed to the Proponent on April 23,
2018 using the email address provided by the Proponent in his cover letter that accompanied the
Proposal. See Exhibit C. In addition, a hard copy of the Deficiency Notice was sent to the
Proponent on the same day via overnight UPS delivery and was delivered to the Proponent on
April 24, 2018 at 3:00 PM. See Exhibit D. Accordingly, the Proponent’s response to the
Deficiency Notice was required to be postmarked or transmitted electronically on or before May
7, 2018 (i.e., 14 calendar days from the Proponent’s receipt of the Deficiency Notice).

On April 27, 2018, the Proponent responded to the Company’s Deficiency Notice via the United
States Postal Service, which correspondence the Company received on May 1, 2018. See Exhibit
E. In keeping with the instructions provided by the Company in the Deficiency Notice, the
Proponent’s correspondence included a revised written statement indicating that the Proponent
intends to continue holding “the 1,400 shares of Pepsico [sic] stock that [the Proponent owns]
while [his] proposal is still in consideration and until after the meeting of the Shareholders in the
year 2019.” See Exhibit E. The Proponent’s April 27, 2018 correspondence did not include the
type of statement or document necessary to demonstrate proof of ownership. However, the
Proponent’s April 27, 2018 correspondence stated that “[a] verification of continuous ownership
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of Pespico [sic] stock in excess of $2,000.00 value will be soon sent to you via our brokers and
holders of record, USAA Investment Management Co., who are indeed a DTC Partner.” See
Exhibit E.

The Company has received no further correspondence from the Proponent regarding proof of the
Proponent’s ownership of shares of the Company’s stock, and is not aware of receiving any
correspondence directly from the Proponent’s broker.

B. Analysis

The Company may exclude the Proposal under Rule 14a-8(f)(1) because the Proponent did not
substantiate his eligibility to submit the Proposal under Rule 14a-8(b) by providing the
information described in the Deficiency Notice. Rule 14a-8(b)(1) provides, in part, that “[i]n
order to be eligible to submit a proposal, [a shareholder] must have continuously held at least
$2,000 in market value, or 1%, of the company’s securities entitled to be voted on the proposal at
the meeting for at least one year by the date [the shareholder] submit[s] the proposal.” Staff
Legal Bulletin No. 14 (July 13, 2001) (“SLB 14”) specifies that when the shareholder is not the
registered holder, the shareholder “is responsible for proving his or her eligibility to submit a
proposal to the company,” which the shareholder may do by one of the two ways provided in
Rule 14a-8(b)(2). See Section C.1.c, SLB 14. Furthermore, in Section C.1.c of SLB 14, the
Staff specifically addressed whether periodic investment statements could satisfy the continuous
ownership requirements of Rule 14a-8(b):

2) Do a shareholder’s monthly, quarterly or other periodic investment
statements demonstrate sufficiently continuous ownership of the securities?

No. A shareholder must submit an affirmative written statement from the record
holder of his or her securities that specifically verifies that the shareholder owned
the securities continuously for a period of one year as of the time of submitting the
proposal.

Rule 14a-8(f) provides that a company may exclude a shareholder proposal if the proponent fails
to provide evidence of eligibility under Rule 14a-8, including the beneficial ownership
requirements of Rule 14a-8(b), provided that the company timely notifies the proponent of the
problem and the proponent fails to correct the deficiency within the required time. The
Company satisfied its obligation under Rule 14a-8 by transmitting to the Proponent in a timely
manner the Deficiency Notice, which specifically set forth the information listed above and
included a copy of both Rule 14a-8 and SLB 14F. See Exhibits C and D.

In addition, Staff Legal Bulletin No. 14G (Oct. 16, 2012) (“SLB 14G”) provides specific
guidance on the manner in which companies should notify proponents of a failure to provide
proof of ownership for the one-year period required under Rule 14a-8(b)(1). Specifically, it
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states that where “a proponent’s proof of ownership does not cover the one-year period
preceding and including the date the proposal is submitted,” a company must “provide[] a notice
of defect that identifies the specific date on which the proposal was submitted and explains that
the proponent must obtain a new proof of ownership letter verifying continuous ownership of the
requisite amount of securities for the one-year period preceding and including such date to cure
the defect.”

On numerous occasions the Staff has concurred with the exclusion of shareholder proposals
based on a proponent’s failure to provide satisfactory evidence of eligibility under Rule 14a-8(b)
and Rule 14a-8(f)(1). See Exxon Mobil Corp.(avail. Feb. 13, 2017) (concurring with the
exclusion of a shareholder proposal under Rule 14a-8(b) and Rule 14a-8(f) and noting that “the
proponent appears to have failed to supply, within 14 days of receipt of ExxonMobil’s request,
documentary support sufficiently evidencing that she satisfied the minimum ownership
requirement for the one-year period required by rule 14a-8(b)”); Cisco Systems, Inc. (avail.

July 11, 2011), I.D. Systems, Inc. (avail. Mar. 30, 2011); Amazon.com, Inc. (avail.

Mar. 29, 2011); Yahoo! Inc. (avail. Mar. 24, 2011); Alcoa Inc. (avail. Feb. 18, 2009); Owest
Communications International, Inc. (avail. Feb. 28, 2008); Occidental Petroleum Corp. (avail.
Nov. 21, 2007); General Motors Corp. (avail. Apr. 5, 2007); Yahoo! Inc. (avail. Mar. 29, 2007);
CSK Auto Corp. (avail. Jan. 29, 2007); Motorola, Inc. (avail. Jan. 10, 2005); Johnson & Johnson
(avail. Jan. 3, 2005); Agilent Technologies (avail. Nov. 19, 2004); Intel Corp. (avail. Jan. 29,
2004); Moody’s Corp. (avail. Mar. 7, 2002).

Moreover, consistent with the foregoing Staff guidance, the Staff consistently has concurred with
the exclusion of proposals on the grounds that a tax reporting statement, account statement or
periodic brokerage statement submitted by the proponent was insufficient proof of the
proponent’s continuous ownership of company securities. For example, in Great Plains Energy
Inc. (avail. Feb. 10, 2006), the proponent submitted a proof of ownership letter from Merrill
Lynch that stated, “The attached November 2005 statement and 2002 tax reporting statement is
to provide verification that the above referenced shareholder has held the security Great Plains
Energy Inc. . . . in his account continuously for over one year time period.” The company argued
that the tax reporting statement and account statement provided by the proponent were
insufficient proof of the proponent’s ownership. The Staff concurred with the exclusion of the
proposal under Rule 14a-8(f), noting that “the proponent appears to have failed to supply, within
14 days of receipt of Great Plains Energy’s request, documentary support sufficiently evidencing
that he satisfied the minimum ownership requirement for the one-year period as of the date that
he submitted the proposal as required by [R]ule 14a-8(b).” See also General Electric Co. (avalil.
Jan. 6. 2016); Consolidated Edison, Inc. (avail. Feb. 24, 2014); Rite Aid Corp. (avail. Feb. 14,
2013); E.1. du Pont de Nemours and Co. (avail. Jan. 17, 2012); Mylan, Inc. (avail. Feb. 3, 2011);
General Electric Co. (avail Dec. 19, 2008); IDACORP, Inc. (avail. Mar. 5, 2008); McGraw Hill
Cos., Inc. (avail. Jan. 28, 2008); General Motors Corp. (avail. Apr. 5, 2007); Yahoo! Inc. (avail.
Mar. 29, 2007); EDAC Technologies Corp. (avail. Mar. 28, 2007); Sempra Energy (avail. Dec.
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23, 2004); Sky Financial Group (avail. Dec. 20, 2004, recon. denied Jan. 13, 2005) (in each, the
Staff concurred that tax reporting statements, account statements and/or periodic investment
statements were insufficient to demonstrate continuous ownership of company securities).

Here, the Proponent submitted the Proposal on April 9, 2018. Therefore, the Proponent had to
verify continuous ownership for the one-year period preceding and including this date, i.e., April
9, 2017 through April 9, 2018. However, the USAA Statements supplied by the Proponent
merely showed that in 2017 the Proponent both sold Company securities and received certain
dividends in respect of Company securities, and the 2017 Tax Reporting Statement included a
handwritten note that appears to read “Pepsico [sic] stock purchased December 24, 1986 by
Phyllis F. Fleming.” Thus the USAA Statements neither indicated that the Proponent held
sufficient shares to satisfy the ownership requirements of Rule 14a-8 nor covered the full one-
year period preceding April 9, 2018, the date the Proposal was submitted to the Company.

The Deficiency Notice clearly stated the necessity to prove continuous ownership for the one-
year period preceding and including April 9, 2018, explaining that the USAA Statements were
insufficient because “neither form indicates that [the Proponent holds] sufficient shares to satisfy
the [Rule 14a-8] requirement nor does either form cover the full one-year period preceding and
including April 9, 2018, the date the Proposal was submitted to the Company.” In addition, the
Deficiency Notice stated that such “sufficient proof of ownership” must be in the form of “a
written statement from the ‘record’ holder of [the Proponent’s] shares (usually a broker or a
bank) verifying that [the Proponent] continuously held the required number or amount of
Company shares the one-year period preceding and including April 9, 2018.” In doing so, the
Company complied with the Staff’s guidance in SLB 14G for providing the Proponent with
adequate instruction as to Rule 14a-8’s proof of ownership requirements, including by attaching
copies of both Rule 14a-8 and SLB 14F.

Despite the Deficiency Notice’s instructions, the Proponent has failed to provide, within the
required 14-day time period from the date he received the Company’s timely Deficiency Notice,
the proof of ownership required by Rule 14a-8(b)(2), and as described in the Deficiency Notice
and in SLB 14F.

Importantly, even if the Proponent were to provide proof of the Proponent’s ownership of
Company securities now, such proof is not timely and thus does not satisfy Rule 14a-8(b)
because the 14-day period expired on May 7, 2018. See, e.g., ITC Holdings Corp. (avail. Feb. 9,
2016) (concurring with exclusion of proposal because the proponent failed to supply, in response
to the company’s deficiency notice, sufficient proof that the proponent satisfied the minimum
ownership requirement as required by Rule 14a-8(b) where the proponent supplied proof of
ownership 35 days after receiving the timely deficiency notice); Prudential Financial, Inc. (avail.
Dec. 28, 2015) (concurring with exclusion of proposal because the proponent failed to supply, in
response to the company’s deficiency notice, sufficient proof that the proponent satisfied the
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minimum ownership requirement as required by Rule 14a-8(b) where the proponent supplied
proof of ownership 23 days after receiving the timely deficiency notice); Mondeléz International,
Inc. (avail. Feb. 27, 2015) (concurring with exclusion of proposal because the proponent failed to
supply, in response to the company’s deficiency notice, sufficient proof that the proponent
satisfied the minimum ownership requirement as required by Rule 14a-8(b) where the proponent
supplied proof of ownership 16 days after receiving the timely deficiency notice); Pitney Bowes
Inc. (avail. Jan. 13, 2012) (concurring with exclusion of proposal because the proponents failed
to supply, in response to the company’s deficiency notice, sufficient proof that the proponents
satisfied the minimum ownership requirement as required by Rule 14a-8(b) where proponents
supplied proof of ownership 34 days after receiving the timely deficiency notice).

Accordingly, consistent with the precedent cited above, the Proposal is excludable because,
despite receiving a timely and proper Deficiency Notice pursuant to Rule 14a-8(f)(1), the
Proponent has not sufficiently demonstrated that he continuously owned the required number or
amount of Company shares for the requisite one-year period prior to and including the date the
Proposal was submitted to the Company, as required by Rule 14a-8(b).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will take
no action if the Company excludes the Proposal from its 2019 Proxy Materials.

We would be happy to provide you with any additional information and answer any questions
that you may have regarding this subject. Correspondence regarding this letter should be sent to
shareholderproposals@gibsondunn.com. If we can be of any further assistance in this matter,
please do not hesitate to call me at (202) 955-8287 or Eunice Yang, the Company’s Senior
Counsel, Corporate Governance, at (914) 253-2135.

Sincerely,

Eligulet ot

Elizabeth A. Ising
Enclosures

cc: Eunice Yang, Senior Counsel, Corporate Governance, PepsiCo, Inc.
William C. Fleming
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Witliam C. Fleming ' April 9, 2018
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Ms. Eunice Yang
Senior Counsel
Corporate Governarice
Pepsico

700 Anderson Hill Rd.

Purchase, New York 10577

Dear Ms. Yang:

Please find enclosed my shareholder proposal for inclusion in the Proxy Statement for the 2019
Shareholders Meeting. This statement does not fundamentally differ fram a previous proposal that |
sent your office two years aga but | have also included materials from my stock brokerage accounts that
will prove that [ am a Pepsico shareholder and retain shares even after 2017 sales of the company’s
stocks in excess of a thousand shares and of value well exceeding the required $2,000.00 figure.

In addition, this letter will aver that | will not be selling any of these remaining shares for the next year
before the meeting. If however, the proposal shoutd not be accepted then [ will retain the option to
divest a portion of these holdings.

*kk

Please don’t hesitate to contact me at the above address, by telephone at or through
theinternet a e Thank you.

Sincerely,
/_. [l
6(/4@074»

William C. Fleming




William C. Fleming

Corporate Secretary of Pepsico
700 Anderson Hill Rd
Purchase, New York 10577

Shareholder Proposal Concerning Responsible and Accurate Labeling
William C. Fleming of | g’who owns
1500 shares of Pepsico stock submit the following proposal for reasons stated:

“ Resolved: The Corporation shall expand its cuurent labeling policy on all of its
food products to acknowledge the use or absence of genetically modified
organisms (GMOs).”

There are four reasons supporting the passage of this resolution:

1. In order to foster the credibility of the Corporate brands and to establish
consumer confidence in the quality and content of the Pepsico produet line.

2. To enable consumers to make informed choices with respect to the brands
available that will enhance the appreciation and marketability of the product.

3. Genetically modified foods are at the center of a controversy about the impact
of these organisms on the health of the individual consumer as well as the
agricultural environment in general. At issue is the perception of inadequate
testing of GMOs by FDA, USDA or independent evaluative agencies, Reliance on
information generated by the companies that are producing and profiting from
these entities is insufficient to satisfy the concerns of an inquisitive public.

4. We are in an environment of heightened interest in the quality and content of
commercially produced foodstuffs. Many states have already moved to require
labeling of genetically modified organisms. We the shareholders call upon the
Corporation to take the lead in labeling GMOs in the product line thereby
demonstrating Pepsico’s concern for environmental health, the safety of
consumers and their right to know the contents of the food they purchase.
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From: Yang. Eunice {PEP}
*kk

To:

Cc: Nastanski, Cynthia {PEP}

Subject: PepsiCo, Inc.

Date: Monday, April 23, 2018 5:39:24 PM

Attachments: [Untitled]. pdf

Dear Mr. Fleming,

We received your letter with the shareholder proposal entitled “Shareholder Proposal Concerning
Responsible and Accurate Labeling” for inclusion in the proxy statement for PepsiCo, Inc.’s 2019
Annual Meeting of Shareholders. Please find attached a letter that we sent to you today by UPS and
that you should receive tomorrow, April 24, 2018. If you have any questions, please do not hesitate
to contact me.

Best regards,

Eunice

Eunice Yang

Senior Counsel, Corporate Governance

PepsiCo, Inc.

700 Anderson Hill Road | Purchase | New York | 10577 | USA
Tel: 914-253-2135

eunice.yan epsico.com
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pepsi
700 Anderson Hill Road  Purchase, New York 10577  www.pepsico.com

EUNICE YANG
SENIOR COUNSEL, CORPORATE GOVERNANCE
Tel: 914-253-2135

eunice. yangi@ pepsico, com

April 23,2018

VIA OVERNIGHT MAIL AND EMAIL
William F lemigg

Dear Mr. Fleming:

We received on April 12, 2018, a letter dated April 9, 2018, that you submitted to
PepsiCo, Inc. (the “Company”) regarding a shareholder proposal entitled “Shareholder Proposal
Concerning Responsible and Accurate Labeling” for inclusion in the proxy statement for the
Company’s 2019 Annual Meeting of Shareholders (the “Proposal”).

The Proposal contains certain procedural deficiencies, which SEC regulations require us
to bring to your attention.

1. Proof of Continuous Ownership

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides that
shareholder proponents must submit sufficient proof of their continuous ownership of at least
$2.000 in market value, or 1%, of a company’s shares entitled to vote on the proposal for at least
one year as of the date the sharcholder proposal was submitted. The Company’s stock records
do not indicate that you are the record owner of sufficient shares to satisfy this requirement. In
addition, to date we have not received adequate proof that you have satisfied Rule 14a-8"s
ownership requirements as of the date that the Proposal was submitted to the Company. The
2017 Supplemental Information and 2017 Tax Report forms from USAA that you provided are
insufficient proof that you have satisfied Rule 14a-8’s ownership requirements because neither
form indicates that you hold sufficient shares to satisfy the requirement nor does either form
cover the full one-year period preceding and including April 9, 2018, the date the Proposal was
submitted to the Company; instead, the USAA forms only show that in 2017 you both sold
Company shares and received certain dividends in respect of Company shares.

To remedy this defect, you must submit sufficient proof of your continuous ownership of
the required number or amount of Company shares for the one-year period preceding and

#391640




William Fleming
April 23,2018
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including April 9, 2018, the date the Proposal was submitted to the Company. As explained in
Rule 14a-8(b) and in SEC staff guidance, sufficient proof must be in the form of:

(1) a written statement from the “record” holder of your shares (usually a broker or a
bank) verifying that you continuously held the required number or amount of
Company shares for the one-year period preceding and including April 9, 2018; or

(2) if you have filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4 or
Form 5, or amendments to those documents or updated forms, reflecting your
ownership of the required number or amount of Company shares as of or before the
date on which the one-year eligibility period begins, a copy of the schedule and/or
form, and any subsequent amendments reporting a change in the ownership level and
a written statement that you continuously held the required number or amount of
Company shares for the one-year period.

If you intend to demonstrate ownership by submitting a written statement from the
“record” holder of your shares as set forth in (1) above, please note that most large U.S. brokers
and banks deposit their customers’ securities with, and hold those securities through, the
Depository Trust Company (“DTC”), a registered clearing agency that acts as a securities
depository (DTC is also known through the account name of Cede & Co.). Under SEC Staff
Legal Bulletin No. 14F, only DTC participants are viewed as record holders of securities that are
deposited at DTC. You can confirm whether your broker or bank is a DTC participant by asking
your broker or bank or by checking DTC’s participant list, which is available at

shareholders need to obtain proof of ownership from the DTC participant through which the
securities are held, as follows:

(1) If your broker or bank is a DTC participant, then you need to submit a written
statement from your broker or bank verifying that you continuously held the required
number or amount of Company shares for the one-year period preceding and
including April 9, 2018.

(2) If your broker or bank is not a DTC participant, then you need to submit proof of
ownership from the DTC participant through which the shares are held verifying that
you continuously held the required number or amount of Company shares for the one-
year period preceding and including April 9, 2018. You should be able to find out the
identity of the DTC participant by asking your broker or bank. If your broker is an
introducing broker, you may also be able to learn the identity and telephone number
of the DTC participant through your account statements, because the clearing broker
identified on the account statements will generally be a DTC participant. If the DTC
participant that holds your shares is not able to confirm your individual holdings but
is able to confirm the holdings of your broker or bank, then you need to satisfy the
proof of ownership requirements by obtaining and submitting two proof of ownership
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statements verifying that, for the one-year period preceding and including April 9,
2018, the required number or amount of Company shares were continuously held: (i)
one from your broker or bank confirming your ownership, and (ii) the other from the
DTC participant confirming the broker or bank’s ownership.

2. Intent to Hold Shares

As discussed above, under Rule 14a-8(b) of the Exchange Act, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the Company’s securities entitled to
be voted on the Proposal at the shareholders’ meeting for at least one year as of the date the
Proposal was submitted to the Company, and must provide to the Company a written statement
of the shareholder’s intent to continue to hold the required number or amount of shares through
the date of the shareholders’ meeting at which the Proposal will be voted on by the shareholders.
We believe that the following written statement in your April 9, 2018 correspondence is not
adequate to confirm that you intend to hold the required number or amount of the Company’s
shares through the date of the Company’s 2019 Annual Meeting of Shareholders: “...this letter
will aver that I will not be selling any of these remaining shares for the next year before the
meeting. If however, the proposal should not be accepted then I will retain the option to divest a
portion of these holdings.” To remedy this defect, you must submit a written statement that you
intend to continue holding the required number or amount of Company shares through the date
of the Company’s 2019 Annual Meeting of Shareholders.

The SEC’s rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to me at 700 Anderson Hill Road, Purchase, NY 10577. Alternatively, you may
transmit any response by email to me at cunice.yang@pepsico.com.

If you have any questions with respect to the foregoing, please contact me at (914) 253-
2135. For your reference, I enclose a copy of Rule 14a-8 and Staff Legal Bulletin No. 14F.

Sincerely,

Eunice Yang
Senior Counsel, Corporate Governance

Enclosures




Rule 14a-B — Shareholder Proposals

This sectfon addresses whesn a company must include a shareholder's proposal in its proxy statement
and identify the proposal in its farm of proxy when the company holds an annual or speciaf meeting of
shareholders. In summary, in order to have your shareholtier preposat included on a company’s proxy
card, and included aiong with any supporting sfatement in its proxy statement, you must be eligible and
foliow cartain procedures. Under a few specific circumstances, the company is permiited to exclude yous
proposal, but only after submitting its reasons to the Commission. We structured this section in a
question-and-answer format so that it is easier to understand. The references to “you" are lo a
shareholder seeking to submit the proposal.

{a) Qusstion 1: What Is a proposal? A shareholder proposal is your recommendation or reguirement that
the company and/or ifs board of directors take action, which you intend to present at a meeting of the
compsdrty's shareholders. Your proposal should stele as clearly as possible the course of action that you
believe the company should follow. If your proposal is placed on the company's proxy card, the company
must also provide in the form of proxy means for sharcholders to specify by boxes a choice between
approval or disapproval, or abstention. Lintess ctherwise indicated, the word “proposal® as used in this
section refers both {0 your proposal, and to your corresponding statement in supportt of yaur proposal {if

any).

(b} Question 2! Who is eligible to submit a proposal, and how do | demonsirate to the company that | am
eligible?

{1} in order to be eligible to submit a proposal, you must have continuously held at least $2,000 in
market value, or 1%, of the company's sectsilies entifled to be voted on the proposat at the
meeting for at least one year by the dete you submit the proposal. You must continue to hold
those securities through the date of the meeting.

(2) If you are the registerad holder of your securlties, which means that your name appears in the
company's records as a shareholder, the company can verify your eligibility on its own, although
you will stifl have o provide the company with a written statement that you infend to continue te
hold the securities through the date of the mesting of shareholders, However, if like many
shareholders you are not a registered holder, the company likely dees not know that you are a
shareholder, or how many shares you own. In this case, at the time you submit your proposal,
you must prove your eligibility to the company in one of two ways:

{i} The first way is to submit to the company a writlen statement from the “record” holder
of your securities {usually & broker or bank) verifying that, at the timme you submitted your
proposal, you continuously held the securitias for at |rast one year. You must also
includa your own wiitten statement that you infend to continue to hold the securities
through the date of the meeting of shareholders; or

{ii) The second way to prove ownership applies only if you have filed a Schedule 13D
{§240.13d—101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form
4 (§249.104 of this chapter) and/or Farm 5 {§249.105 of this chapter), or amendments o
those documents or updaied forms, reflecting your ownership of the shares as of or
before the date on which the one-year eligibility period begins. tf you have filed ane of
these documents with the SBEC, you may demonstrate your eligibifity by submitting to the
company:

{A} A copy of the schedule and/or form, ahd any subsequent amendments
reporting a change in your ownership level;




(B) Your wriiten statement that you continuously held the required number of
shares for the one-year period as of the date of the statement; and

{C} Your written statement that you intend to continue ownership of the shares
through the date of the company's annual or spacial meeting.

(t) Question 3: How many proposals may 1 submit? Each shareholder may submit no more than one
proposal to a company for a particular shareholders' meeting.

{d) Question 4: How long can my proposal be? The proposal, including any accompanying supporting
statement, may not exceed 500 words.

{e} Question &: What is the deadline for submitting a proposal?

(1} If you are submitting your proposal for the company's annual meeting, you can i most cases
find the deadline In last year's proxy statement. However, if the company did not hold an annual
meeting last year, or has changed the daie of its meeting for this year more than 30 days from
last year's meeting, you can usually find the deadline in ong of the company's quarterly reports on
Form 10—Q {§248.308a of this chapter), or in sharehalder reports of investment companies under
§270.300-1 of this chapter of the [nvestment Company Act of 194D, [n order to avoid controversy,
sharehalders should submit their proposals by means, ineluding electronic means, that permit
them fo prove the date of delivery.

{2) The deadtine is calculated in the following manner if the proposal is subrnitted for a regularly
schediled annual meeting. The proposal must be received at the company's principal executive
offices nof less than 120 calendar days before the date of the company's proxy statement
released to shareholders in connection with the previous year's annual meeting. However, I the
company did not hold an annual meeting the previous year, or if the date of this year's annual
meeting has been changed by more than 30 days from the date of the previous year's meeting,
then the deadline is a reasonable time bafore the company begins lo print and send its proxy
materials.

{3) if you are submitling your proposal for a meeting of shareholders othar than a reqularly
schaeduted annual meeting, the deadiine is a reasonable time before the company begins ta print
and sgnd its proxy matersials.

{f) Question 6: What if | fail to follow one of the eligibility or procedurat requirements explained in answers
io Questions 1 through 4 of this section?

(1) The company may exclude your proposal, but only after it has natifled you of the problem, and
you have failed adequately to comact it. Within 14 calendar days of receiving your proposal, the
company rmust notify you in writing of any procedural or eligibility deficiencies, as well as of the
fime frame for your response. Your response must be postmarked, or transmitted electronically,
no later than 14 days from the date you received the company's notification. A company need not
provide you such notice of a deficiency if the deficiency cannot be remedied, such as if you fail to
subrmit a proposal by the company's properly determined deadiine. i the company intends o
exclude the proposal, it will later have {0 make a submission under §240.14a-8 and provide you
with a copy under Question 10 below, §240.14a-8().

{2} if you fail in your promise to hold the reguired number of sequiities thiough the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from
its proxy materials for any meeting held in the following two calendar years.




(g} Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled 1o
exclude a proposal.

(hy Question 8: Must | appear personally at the shareholders’ meating to present the proposal?

{1} Either you, or your reprasentative who is qualified under state law {o present the proposal on
your behalf, must attend the mesling to present the proposal. Whaether you attend the meeling
yourseli or sand a qualified representative to the meeting in your place, you should make sure
that you, or your representative, follow the proper state law procedures for aitending the meeting
and/or presenting your proposal.

{2} If the company holds its shareholder mesting in whole or in part via electronic media, and the
company permiits you or your representative to present your proposal vig such media, then you
raay appear through electronic media rather than traveling to the meeting to appear in person.

{3) If you or your qualified representative fail fo appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for
any mestings hekd in the following two calendar years,

(i} Question 9: If | have complied with the procedural requirements, on what other bases may a company
rely to exclude my proposal?

(1} Impraper under state faw. If the proposal is not a proper subject for acfion by shareholders
under the laws of the jurisdiction of the company's organization;

Note fo paragraph (i) 1): Depending on the subject matter, some progosals are not
considered proper under state law if they would be binding on the company if approved
by shareholders. In our experience, most proposals that are cast as recommendations or
raquests that the baard of directors take spetified action are proper under state law.
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion
is proper unless the company demonstrates otherwise.

(2} Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;

Nate fo paragraph {[j(2): We will not apply this basls for exclusion 1o permit exclusion of a
praposal on grounds that it would vinlate foreign law if compliance with the foralgn law
would result in a viclation of any state or federal law.

{3} Viofation of proxy rules: if the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including §240.14a-9, which prehibits materially false or misleading
statements In proxy soliciting materials;

(4) Personal grievance; special interast; i the proposal relates to the redress of a personal claim
or grievance against the company or any other person, or if it Is designed to result in & bensfitto
vou, or {o firther a personal interest, which is not shared by the other shareholders at large;

{6) Relevance; If the proposal ralates to operations which account for less than 5 percent of the
company's total assets af the end of its most recant fiscal year, and for less than 5 percent of its
net eamings and gross sales for s most recent fiscal year, and is not otherwlise significantly
related to the company's business;

(6} Absence of pawer/authority: If the company would fack the power or authority to implement
the proposal;




(7} Managament funclions: If the propesal deals with a matter refating to the company’s ardinary
business operations;

(8) Direclor elections: If the proposal:
(i) Would disgualify a nomines who is standing for election;
(it} Would remove a director from office before his or her term expired;

{iiiy Questions the competence, business judgment, or character of one or more
nominees or directors;

(iv) Seeks io include a specific individual in the company's proxy materials for election fo
the board of direciars; or

{v} Otherwise coutd affect ihe outcome of the uptoming election of direetors.

{9} Conflicts with company's proposal; if the préposal directly conflicts with one of the company's
own preposals to be submifted to shareholders at the same mesting;

Note to paragraph (D{8): A company's submission to the Commission under this section
should specify the points of conflict with the company’s proposal.

(10) Substantially implemented: If the company has already substantially implemented the
proposal;

Noie to paragraph (i}(10): A company may exclude a sharehoider propesal that would
provide an advisory vole or seek fulure advisory votes to approve the compensation of
exacutives as disclosed pursuant to ltem 402 of Regufation S~ (§220.402 of this
chapler) or any succassor to item 402 (a “say-on-pay voie”) or that relates to the
frequency of say-on-pay votes, provided that in the most recent shareholder vote
required by §240.14a-21(b) of this chapter a single year { i.e., ong, two, ot three years)
received approval of a majority of votes cast on the matter and the company has adepted
a policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote required by §240.142-21(b) of
this chapler.

(11) Dupiicafion: If the proposal subsiantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company's proxy malerials for the
same meeting;

(12} Resuhmissions: If the proposal deals with substantiatly the same subject matter as another
proposal or proposals that has or have been previously includsd in the company's proxy materials
within the preceding 5 calendar years, a company may exclude it fom its proxy materials for any
meeting held within 3 calendar years of the last time it was included ¥ the proposal received:

(i) Less than 3% of the volg if proposed ongs within the preceding § calendar years;

(ii) Less than 6% of the vole on #s last submission to shareholders i proposed twice
previously within the preceding 5 calendar years; or

{ifiy Lass than 10% of the vote on iis last submission to shareholders if proposed three
times or more previously within the preceding 5 calendar years, and




{13) Specific amount of dividends: I the proposal relates to specific amounts of cash or stock
dividends.

{i} Question 10: What procedures must the company follow i it intends to exclude my proposal?

{1} if the company intends to exclude a propesal from iis proxy materials, it must fils s reasons
with the Commission no later than 80 calendar days before it files its definitive proxy statement
and form of proxy with the Cornmission, The company must simultansously provide you with a
copy of its submission. The Commission staff may permit the company to make its submission
later than 80 days befora the company files its definitive proxy statement and form of proxy, if the
campany demonsirates good cause for missing the deadline.

(2) The company rnust file six paper coples of the following:
{} The proposal;

(i) An exptanation of why the company believes that it may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Division
letters issued under the rule; and

(iii) A supparting opinion of counsel when such reasons are based on matters of state or
foregign law,

(k) Question #1. May  submit my own statement fo the Commission responding to the company’s
arguments? Yes, you may submit & response, but it is not required, You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes its
submission. This way, the Commission staff will have time 1o consider fully your submission before it
issues its response. You should submit six paper copies of your response.

(1) Quessiion 12: If the company includes my shareholder proposal in its proxy materials, what information
about me must it include along with the proposal itseif?

(1) The company's proxy statement must include your name and address, as well as the number
of the company's voling securities that you hald. However, instead of praviding that information,
the company may instead include a ststement that it will provide the information to sharehelders
prompily upon receiving an oral or written request.

{2) The company is not responsible for-the contents of your proposat or supporting statement.

{m) Question 13: What can | do if the company includes in its proxy statement reasons why it believes
shareholders should not vote in favor of my proposal, and | disagree with some of its statements?

(1) The company may elect to inciude in its proxy statement reasons why i believes shareholders
should vote against your proposal. The company is atlowed to make arguments reflecting its own
point of view, just as you may express your own point of view in your proposal's supporting
staternent.

{2) However, if yau believe that the company's opposition to your proposal contains materially
faise or misleading statements that may violate our anti-fraud rule, §240.142-9, you should
promptly send to the Commission staff and the company a lefter explaining the reasons for your
view, 2long with a copy of the company's sfaternents opposing your propgsal. To the extent
possibie, your letter should include specific factual information demonstrating the inaceuracy of
the company's claims, Time permitting, you may wish to try to work out your differences with the
company by yourself before contacting the Commission staff.




(3) We require the company fo send you a copy of its statements opposing your propesat before it
sends its proxy materials, so thai you may bring to cur attention any materially false or misteading
statements, undsr the following timeframes:

{) ¥ our no-action response requires that you make revisions 1o your proposal or
supporting staternent ag a condition fo requiring the comipany to include it in its proxy
materials, then the company must provide you with a copy of its opposition statements no
tater than 5 calendar days after the company receives a copy of your revised proposal; or

{if) In all other cases, the company must ptovide you with a copy of its opposition
staternents no later than 30 calendar days before its files definitive copies of its proxy
staterment and form of proxy under §249.14a-5.
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Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp fin interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

¢ Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

e Common errors shareholders can avoid when submitting proof of
ownership to companies;

e The submission of revised proposals;

e Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

e The Division's new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 148, SLB No. 14C, SLB No. 14D and SLB No. 14E.




B. The types of brokers and hanks that constitute “record” holders
under Rule 14a-8(b}{2){i} for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligihility to submit a preopasal under Rule 14a-8

To be eligible to submit a shareholder proposal, a sharehoider must have
continuously heid at least $2,000 in market value, or 1%, of the company’s
securities entitied to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal,
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company

with a written statement of intent to do so.l

The steps that a shareholder must take to verify his or her efigibility to
submit a proposal depend on how the shareholder gwns the securlties,
There are two types of security holders In the U.S.: registered owners and
beneficial owners.£ Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the Issuer ar its transfer agent. If a shareholder is 2 registered nwner,
the company can independently confirm that the shareholder’s hoidings
satlsfy Rule 14a-8(b)'s eligibliity requirement.

The vast majority of investors in shares issued by U.S, companies,
however, are beneficlal owners, which means that they hold their securltles
in book-entry form through a securities Intermediary, such as a broker or a
bank. Beneflcial owners are sometimes referred to as “street name”
holders. Rule 14a-8(b}(2)(i} provides that a beneficial owner can provide
proof of ownership to support his or her eligibillty to submit a proposal by
submitting a written statement “from the ‘record’ holder of {the] securities
(usually a broker or bank},” verifying that, at the time the proposal was
submitted, the shareholder held the reguired amount of securities
continuously for at least one year.2

2, The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers' securities with,
and hold those securities through, the Depository Trust Company {(*DTC"),

a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC’s
norminee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position Hsting” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securitles held by each DTC participant on that
date.2

3. Brokers and banks that constitute “record” hoiders under Rule
14a-8(b)}{2){i) for purposes of verifying whether a beneficial
owner Is eligible to submit 2 proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of




Rule 14a-8(b)}(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.® Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handie other functions such as issulng confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securlties position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unfike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC's securities position listing.

In Bght of questions we have received following two recent court cases

retating to proof of ownership under Rute 14a-8Z and in light of the
Commisston’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rute 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial,

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,® under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g} and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rute 14a-8(b}{2){i). We have never
interpreted the rule to require a shareholder to obtain a procf of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
censtrued as changing that view.

How can 2 shareholder determine whether his or her broker or bank Is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC’s participant list, which is
currently available on the Internet at

http://www . dtcc.com/~/media/Files/Downioads/client -
center/DTC/alpha.ashx.

What if @ shareholder’s broker or bank is not on DTC’s participant list?




The shareholder will need to obtain proof of ownership from the DTC
participant through which the securitles are held. The shareholder
should be able to find cut who this DTC participant is by asking the
shareholder's broker or bank.2

If the DTC participant knows the shareholder’s broker or bank’s
holdings, but does not know the shareholder’s noldings, a shareholder
could satlsfy Rule 14a-8(b){2)}(1) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year — one from the shareholder’s broker or bank
confirming the shareholder’s awnership, and the cther from the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC
participant?

The stafi will grant ng-action rellef to a company an the basis that the
shareholder’s proof of ownership is nat from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulfetin. Under Rule 14a-8(H{1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect,

€. Common errors shareholders can aveid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8{b){2), and we
pravide guidance on hew to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has "continuously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date vou submit the

propesal” (emphasis added) A% we note that many proof of ownership
tetters do not satisfy this requirement because they do hot verify the
shareholder’'s beneficial ownership for the entire one-year perlod preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is subirmitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date affer the date
the proposal was submitted but covers a period of only ene year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year period preceding the date of the propoesal’s submission.

Second, many letters fall to confirm cantinuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder's beneficlal ownership only as of a specified date but omits any
reference Lo continuous ownership for a one-year perlod.

We recognize that the reguirements of Rule 14a-8({b} are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.




Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we belleve that shareholders can avoid the two errors hightighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at [east one year, [number
of securities) shares of [company name] [class of securities].”1:

As discussed above, a sharehoider may also need to provide a separate
written statement from the DTC participant through which the shareholder's
securifies are held if the shareholder’s breker or bank is not a DTC
participant,

D. The submission of revised proposals

On occasion, & shareholder will revise a propuesal after submitting it to a
company. This section addresses questions we have recelved regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposai. The sharehoider then
submits a ravised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation In Rule 14a-8
{¢).44 If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer £.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal befare the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led same companies to believe
that, in cases where shareholders attempt to make changes to an Initiat
proposal, the campany is free to ignore such revisions even if the revised
propesal is submitted before the company’s deadline far receiving
shareholder proposals, We are revising our guidance on this issue to make
clear that a company may not ignore a revised proposal in this situation. A3

2. A sharehoider submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If & sharehclder subimits revisions to a proposal after the deadiine for
receiving proposats under Rule 14a-8(e), the company is not reguired to
accept the revislons, However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating lis intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
aceept the revisions and intends to exclude the initial proposal, it would
aiso need to submit its reasons for excluding the inittal proposal,




3. if a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the otiginal proposal 15
submitted. When the Commisslon has discussed revisions to praposals A2 it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownarship
includes providing a written statement that the sharehoider intends to
conhtinue to hold the securlties through the date of the shareholder meeting.
Rule 14a-8{f)(2) provides that If the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of fthe same shareholder's] proposals from its proxy materials for any
meeting held in the following two calendar vears.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of
pwnership when a shareholder submits a revised proposal, 22

E. Procedures for withdrawing ne-action requests for proposais
subntitted by muitiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a2-8 no-actien request in SLB Nos. 14 and 14C, SLB No. 14 notes that a
company should include with & withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multipte shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need onky
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff In cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawlng a no-action request need not
be averty burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the iead filer is authorlzed to withdraw the propusal on
behalf of each proponent Identified in the company's no-action request. 16

F. Use of amail to transmit our Rule 14a-8 no-action responses to
campanies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
respanses, including copies of the correspondence we have received I
connection with such requests, by 1.5, mall te companies and proponents.
We also post our response and the related correspondence to the
Commission's website shortly after Issuance of our response.

In order to accelerate delivery of staff responses to tompanies and
praponents, and to reduce our copying and postage costs, going forward,
we intend to fransmit cur Rule 14a-8 no-action responses by emait to
companies and proponents, We therefore encourage both companies and
proponents to include email contact informatien 1n any correspondence to
each other and fo us. We will use U.S, mait to transmit our no-action
response {0 any company or proponent for which we do not have email
contact information.




Given the availability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companias and proponents to copy sach other on correspondence
submitted to the Commission, we believe [t is unnecessary to transmit
copies of the related correspondence along with our no-action response,
Therefore, we intend to transmlt only our staff response and not the
correspondence we recejve from the parties. We will continue to post to the
Commission’s website coples of this correspondence at the same Hme that
we post our staff ng-action response,

1 See Rule 14a-8(b).

£ For an explanation of the types of share ownership In the U.S., see
Concept Release on U.S. Proxy System, Release Ng. 34-62495 {July 14,
2010) [75 FR 42982} ("Proxy Mechanics Concept Release”), at Section ILA.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws. It has g different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Seckions 13
and 16 of the Exchange Act. Our use of the term In this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Ack provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 28982],
at n.2 ("The term ‘beneficial owner’ when used in the context of the proxy
rules, and In light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purposefs! under
the federal securities laws, such as reporting pursuant to the Williams
Act.™),

2 If a shareholder has filed a Schedule 13D, Schedule 136G, Form 3, Form 4
or Form 5 reflecting ownership of the required armount of shares, the
shareholder may instead prove ownership by submitiing a copy of such
filings and providing the additional information that is described in Rule
14a-8(B)(2)(i).

4 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specdifically identifiable shares directly ownhed by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position In the aggregate number of shares of a particular Issuer held at
DTC. Correspondingly, each customer of a DTC participant — such as an
individual investor —~ owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section I1.B.2.a.

3 see Exchange Act Rule 17Ad-8,

8 Spe Net Capital Rule, Release No. 34-31511 {Nov. 24, 1992) [57 £R
56973] ("Net Capltal Rule Release"y, at Section 11.C.

1 See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.5, Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Comp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the coutt
cancluded that a securities Intermediary was not a8 record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the




company's non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

& Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the clearing broker's
identity and telephone number. See Net Capital Rule Release, at Section
11.C.{(iii). The clearing broker will generally be a DTC participant.

12 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

41 This format is acceptable for purposes of Rule 14a-8(h), but it is not
mandatory or exclusive,

12 A5 such, it is not appropriate for a company to send a notice of defect for
mulftiple proposals under Rule 14a-8(c) upon receiving a revised proposal,

42 This position witl apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardiess of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials, In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1} if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earller proposal submitted by
the same proponent or natified the proponent that the earlier proposal was
excludable under the rute.

4 See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) {41 FR 52994].

15 Because the relevant date for proving ownership under Rule 142-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership In connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

18 Nething In this staff positicn has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its
authorized representative,

hitp://www.sec.gov/interps/legal/cfsib14f htm
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EXHIBIT D



From: UPS Quantum View

To: Yang, Eunice {PEP
Subject: UPS Delivery Notification, Tracking Number b
Date: Tuesday, April 24, 2018 3:03:38 PM

Your package has been delivered.

Delivery Date: Tuesday, 04/24/2018
Delivery Time: 03:00 PM

UPS My Choice driver

[

Set Delivery Instructions Track Package Status View Delivery Planner

At the request of PEPSICO-CORPORATE LAW this notice alerts you that the status of the shipment listed
below has changed.

Shipment Detail

Tracking Number: i
William Fleming
Ship To:
UPS Service: UPS NEXT DAY AIR
Number of Packages: 1
Package Weight: 0.0 LBS
Delivery Location: PORCH

=

||| Download the UPS mobile app




EXHIBIT E



William C. Fleming April 26, 2018

ECEIVE

MAY -1 2018 |

Ms. Eunice Yang
Senior counsel
Pepsico

700 Anderson hill rd.
Purchase, N.Y. 10577

Dear Ms. Yang-

Thank you for your speedy response to our proposal. A verification of continuous
ownership of Pepsico stock in excess of $2,000.00 value will be soon sent to you via
our brokers and holders of record, USAA Investment Management Co. who are
indeed a DTC partner. [ have also reworded the Shareholders Intent to Continue
corporate stock ownership through the time of the 2019 meeting below in order to
suit your requiremts.

SHAREHOLDER INTENT TO RETAIN STOCK OWNERSHIP
Let this statement aver that [, William C. Fleming will not sell or trade any of the

1,400 shares of Pepsico stock that I own while my proposal is still in consideration
and until after the meeting of the Shareholders in the year 2019, Sincerely,

Wijliam Gi fLEM%
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