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BY EMAIL (shareholderproposals@sec.gov) 
 
 
       December 20, 2019 
 
 
 
 
U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C.  20549 

RE: Johnson & Johnson – 2020 Annual Meeting 
Omission of Shareholder Proposal of the Vermont 
Pension Investment Committee   

Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 
1934, as amended (the “Exchange Act”), we are writing on behalf of our client, 
Johnson & Johnson, a New Jersey corporation, to request that the Staff of the 
Division of Corporation Finance (the “Staff”) of the U.S. Securities and Exchange 
Commission (the “Commission”) concur with Johnson & Johnson’s view that, for 
the reasons stated below, it may exclude the shareholder proposal and supporting 
statement (the “Proposal”) submitted by the Vermont Pension Investment Committee 
(the “Proponent”) from the proxy materials to be distributed by Johnson & Johnson 
in connection with its 2020 annual meeting of shareholders (the “2020 proxy 
materials”). 

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008)  
(“SLB 14D”), we are emailing this letter and its attachments to the Staff at 
shareholderproposals@sec.gov.  In accordance with Rule 14a-8(j), we are 
simultaneously sending a copy of this letter and its attachments to the Proponent as 



Office of Chief Counsel 
December 20, 2019 
Page 2 
 
 
 
notice of Johnson & Johnson’s intent to omit the Proposal from the 2020 proxy 
materials. 

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents 
are required to send companies a copy of any correspondence that the shareholder 
proponents elect to submit to the Commission or the Staff.  Accordingly, we are 
taking this opportunity to remind the Proponent that if the Proponent submits 
correspondence to the Commission or the Staff with respect to the Proposal, a copy 
of that correspondence should concurrently be furnished to Johnson & Johnson. 

I. The Proposal 

The text of the resolution contained in the Proposal is set forth below: 

RESOLVED, that shareholders of Johnson & Johnson (the 
“Company”) urge the Board of Directors to adopt a policy that when a 
financial performance metric is adjusted to exclude legal or 
compliance costs when evaluating performance for purposes of 
determining the amount or vesting of any senior executive 
compensation award, it provide an explanation of why the precise 
exclusion is warranted and a breakdown of the litigation costs.  
“Legal or compliance costs” are expenses or charges associated with 
any investigation, litigation or enforcement action related to drug 
distribution, including legal fees; amounts paid in fines; penalties or 
damages; and, amounts paid in connection with monitoring required 
by any settlement or judgment of claims of the kind described above.  
“Incentive Compensation” is compensation paid pursuant to short-
term and long-term incentive compensation plans and programs.  The 
policy should be implemented in a way that does not violate any 
existing contractual obligation of the Company or the terms of any 
compensation or benefit plan. 

II. Basis for Exclusion 

We hereby respectfully request that the Staff concur with Johnson & 
Johnson’s view that the Proposal may be excluded from the 2020 proxy materials 
pursuant to Rule 14a-8(i)(7) because the Proposal deals with matters relating to 
Johnson & Johnson’s ordinary business operations. 
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III. Background 

On November 5, 2019, Johnson & Johnson received the initial Proposal, 
accompanied by a cover letter from the Proponent, a letter from JP Morgan Chase, 
dated November 5, 2019, and a letter from BlackRock, dated November 4, 2019.  On 
November 11, 2019, Johnson & Johnson sent a letter to the Proponent via email and 
overnight delivery requesting a written statement verifying that the Proponent owned 
the requisite number of shares of Johnson & Johnson common stock for at least one 
year as of November 5, 2019, the date the Proposal was submitted to Johnson & 
Johnson (the “Deficiency Letter”).  In addition, the Deficiency Letter requested that 
the Proposal be revised so that it does not exceed 500 words.  On November 22, 
2019, Johnson & Johnson received a revised Proposal and a letter from BlackRock 
verifying the Proponent’s stock ownership.  Copies of the initial Proposal, cover 
letter, revised Proposal and related correspondence are attached hereto as Exhibit A. 

IV. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(7) Because the 
Proposal Deals with Matters Relating to Johnson & Johnson’s Ordinary 
Business Operations. 

Under Rule 14a-8(i)(7), a shareholder proposal may be excluded from a 
company’s proxy materials if the proposal “deals with matters relating to the 
company’s ordinary business operations.”  In Exchange Act Release No. 34-40018 

(May 21, 1998) (the “1998 Release”), the Commission stated that the policy 
underlying the ordinary business exclusion rests on two central considerations.  The 
first recognizes that certain tasks are so fundamental to management’s ability to run a 
company on a day-to-day basis that they could not, as a practical matter, be subject 
to direct shareholder oversight.  The second consideration relates to the degree to 
which the proposal seeks to “micro-manage” the company by probing too deeply 
into matters of a complex nature upon which shareholders, as a group, would not be 
in a position to make an informed judgment. 

In accordance with these principles, the Staff has consistently agreed that 
shareholder proposals attempting to micromanage a company by probing too deeply 
into matters of a complex nature upon which shareholders, as a group, are not in a 
position to make an informed judgment are excludable under Rule 14a-8(i)(7).  See 
the 1998 Release; see also JPMorgan Chase & Co. (Mar. 22, 2019); Royal 

Caribbean Cruises Ltd. (Mar. 14, 2019); Walgreens Boots Alliance, Inc. (Nov. 20, 
2018); RH (May 11, 2018); JPMorgan Chase & Co. (Mar. 30, 2018); Amazon.com, 

Inc. (Jan. 18, 2018).  The Staff also has explained that proposals addressing 
executive compensation that seek intricate detail, or seek to impose specific 
timeframes or methods for implementing complex policies, can be excluded under 
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Rule 14a-8(i)(7) on the basis of micromanagement.  See Staff Legal Bulletin No. 14J 
(Oct. 23, 2018).  Recently, in Staff Legal Bulletin No. 14K (Oct. 16, 2019), the Staff 
explained that when a proposal prescribes specific actions that the company’s 
management or the board must undertake without affording them sufficient 
flexibility or discretion, the proposal may micromanage the company to such a 
degree that exclusion of the proposal would be warranted. 

In addition, the Staff recently permitted exclusion on the basis of 
micromanagement of two shareholder proposals that asked the company’s board of 
directors to adopt a policy that no financial performance metric be adjusted to 
exclude legal or compliance costs when evaluating performance for purposes of 
determining the amount or vesting of any senior executive incentive compensation 
award.  In those instances, the companies explained that specific judgments 
concerning whether and how, if at all, to adjust financial performance metrics entails 
a complex process.  See AbbVie Inc. (Feb. 15, 2019); Johnson & Johnson (Feb. 14, 
2019).  In granting relief to exclude the proposals under Rule 14a-8(i)(7), the Staff 
noted that the proposals sought to “impose specific methods for implementing 
complex policies.” 

In this case, the Proposal seeks to micromanage Johnson & Johnson by 
seeking intricate detail and by prescribing specific methods for implementing 
complex policies.  It does so by requesting a policy that would require Johnson & 
Johnson to “provide an explanation of why the precise exclusion is warranted and a 
breakdown of the litigation costs” any time it chooses to adjust a financial 
performance metric to exclude legal or compliance costs for purposes of determining 
senior executive incentive compensation.  In addition, the policy would, without 
regard to circumstance and without any reasonable exceptions, apply to all 
adjustments relating to “expenses or charges associated with any investigation, 
litigation or enforcement action related to drug distribution” (emphasis added), 
including any and all “legal fees; amounts paid in fines; penalties or damages; and, 
amounts paid in connection with monitoring required by any settlement or judgment 
of claims of the kind described.” 

The Proposal’s request for justification any time any adjustment to a financial 
performance metric is made to exclude legal or compliance costs and for a detailed 
breakdown of the associated litigation costs is a thinly veiled attempt to constrain the 
decision-making process of the Compensation & Benefits Committee (the 
“Committee”) of Johnson & Johnson’s Board of Directors.  As explained in AbbVie 
and Johnson & Johnson in relation to a similar proposal, specific judgments 
concerning whether and how, if at all, to adjust financial performance metrics entails 
a complex process.  Such process involves the exercise of business judgment by the 
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Committee and is informed by the views and experience of the Committee’s 
independent compensation consultant and other advisors, as well as the input of 
Johnson & Johnson’s management.  As a result, the Proposal’s request for a detailed 
breakdown of costs associated with litigation matters without regard to circumstance 
and without any reasonable exceptions would not afford the Committee with 
sufficient flexibility or discretion to exercise its business judgment.   

Preventing the Committee from exercising its business judgment is 
particularly problematic in the context of litigation disclosure where publicly 
revealing information beyond what otherwise is required to be disclosed by law 
could be competitively harmful to Johnson & Johnson.  Given the sensitive nature of 
such information, the requested policy effectively would force the Committee to 
decide between either, on the one hand, publicly disclosing a breakdown of legal and 
compliance costs that could harm Johnson & Johnson (e.g., from a litigation strategy 
perspective) or, on the other hand, refraining from adjusting a financial performance 
metric for those costs even though an adjustment might be warranted in the 
Committee’s judgment (and, in fact, such adjustment typically would be 
incorporated for purposes of reporting non-GAAP financial measures) and not 
making the adjustment could result in a different harm to Johnson & Johnson (e.g., 
from a recruiting and retention perspective).  By attempting to hamstring the 
Committee’s ability to exercise its discretion, the Proposal is no different than the 
proposals in AbbVie and Johnson & Johnson, which sought to prohibit financial 
performance metrics from being adjusted to exclude legal or compliance costs.  
Thus, as in AbbVie and Johnson & Johnson, the Proposal seeks to impose specific 
methods for implementing complex policies and, therefore, probes too deeply into 
matters of a complex nature upon which shareholders, as a group, are not in a 
position to make an informed judgment.   

Accordingly, consistent with the precedent described above, Johnson & 
Johnson believes that the Proposal may be excluded from its 2020 proxy materials 
pursuant to Rule 14a-8(i)(7) as relating to Johnson & Johnson’s ordinary business 
operations. 

V. Conclusion 

Based upon the foregoing analysis, Johnson & Johnson respectfully requests 
that the Staff concur that it will take no action if Johnson & Johnson excludes the 
Proposal from its 2020 proxy materials. 
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Should the Staff disagree with the conclusions set forth in this letter, or 
should any additional information be desired in support of Johnson & Johnson's 
position, we would appreciate the opportunity to confer with the Staff concerning 
these matters prior to the issuance of the Staff's response. Please do not hesitate to 
contact the undersigned at (202) 371-7233. 

Marc S. Gerber 

Enclosures 

cc: Matthew Orlando 
Worldwide Vice President, Corporate Governance and Corporate Secretary 
Johnson & Johnson 

Elizabeth A Pearce 
Vermont State Treasurer 



 

EXHIBIT A 
 

(see attached) 



ELIZABETH A. PEARCE 
STATE TREASURER 

RETIREMENT DIVISION 

TEL: (802) 828-2305 
FAX: (802) 828-5182 

November 5, 2019 

Mr. Matthew Orlando 

STATE OF VERMONT 

OFFICE OF THE STATE TREASURER 

Worldwide Vice President, Corporate Governance and Corporate Secretary 
One Johnson & Johnson Plaza, 
New Brunswick, New Jersey 08933 

Dear Mr. Orlando, 

UNCLAIMED PROPERTY DIVISION 

TEL: (802) 828-2407 

ACCOUNTING DIVISION 

TEL: (802) 828-2301 
FAX: (802) 828-2884 

The Vermont Pension Investment Committee (VPIC) considers social, environmental, governance, and 
financial factors in our investment decisions. The VPIC has a long-term investment strategy consistent with 
the duration of Retirement System liabilities. It strives to be a thoughtful, analytical, and patient investor that 
believes portfolio ris~ management is a central fiduciary responsibility. The VPIC believes that good corporate 
governance is imperative for the long-term health and growth of shareholder value, and that in order for a 
board to best serve both the company and its shareholders, it is vital to understand how the Company's 
financial performance metric is adjusted to exclude legal or compliance costs to ensure we can fully evaluate 
performance for purposes of determining the amount or vesting of any senior_ executive compensation 
award. The VPIC is filing this resolution with Johnson & Johnson with the belief that a Board of Directors 
being thoughtful and diligent about legal and/or compliance costs will protect long-term shareholder value 
and-strengthen the corporation's governance structure. 

Vermont Pension Investment Committee is the owner of m6re than $2,000 of Johnson & Johnson stock held 
continuously for over one year. Vermont Pension Investment Committee intends to continue to hold this 
stock until after the upcoming Annual Meeting. I hereby notify Johnson & Johnson of Vermont Pension 
Investment Committee's intention to file this shareholder proposal as the "primary filer" for inclusion in the 
2020 proxy statement, in accordance with Rule 14a-8 of the General Rules and Regulations of the Securities 
Exchange Act of 1934. Additional shareholders may co-file this resolution as well. 

We would note that VPIC is a member of the Investors for Opioid and Pharmaceutical Accountability (IOPA), a 
coalition of 58 institutional investors and service providers that represents $4.3 trillion in assets under 
management and advisement. A proof of ownership from a OTC participant is attached. We look forward to 
discussing the issues surrounding the requested report at your earliest convenience. 

Elizabeth A. Pearce 

Vermont State Treasurer 

109 STATE STREET• MONTPELIER, VERMONT 05609-6200 
TREASURER: (802) 828-2301 • TOLL-FREE (IN VT ONLY): 1-800-642-3191 • FAX : (802) 828-2772 

www.vcnnonttrcasurer.gov 



RESOLVED, that shareholders of Johnson & Johnson (the "Company") urge the Board of Directors to adopt 
a policy that when a financial performance metric is adjusted to exclude legal or compliance costs when 
evaluating performance for purposes of determining the amount or vesting of any senior executive 
compensation award, it provide an explanation of why the precise exclusion is warranted and a 
breakdown of the litigation costs. "Legal or compliance costs" are expenses or charges associated with 
any investigation, litigation or enforcement action related to drug distribution, including legal fees; 
amounts paid in fines; penalties or damages; and, amounts paid in connection with monitoring required 
by any settlement or judgment of claims of the kind described above. "Incentive Compensation" is 
compensation paid pursuant to short-term and long-term incentive compensation plans and programs. 
The policy should be implemented in a way that does not violate any existing contractual obligation of the 
Company or the terms of any compensation or benefit plan. 

SUPPORTING STATEMENT: The Company adjusts financial metrics when calculating progress on goals for 
purposes of awarding incentive compensation. We believe disclosure and transparency on the 
adjustments would enable shareholders to determine if the exclusions are appropriate and whether 
senior executives are being insulated from legal risks and incentivized to disregard litigation costs and 
related reputational damage. Clarity on litigation expenses is of particular concern given the Company's 
role in the opioid supply chain. 

For example, the Company's current report on Form 8-K dated on August 26, 2019, revealed that it would 
be appealing a $572 million civil judgment entered by an Oklahoma judge for the Company's contribution 
to the state's opioid-addiction crisis. The Company also cited over 2,000 opioid-related lawsuits filed by 
counties, municipalities, and other governmental entities in a majority of U.S. state and Puerto Rico, as 
wells as states and tribes. The Company reported that it remains open to possible options to resolve these 
cases, which includes settlements. 

Many investors believe that companies should do a better job disclosing the purpose of using adjusted
GAAP metrics for executive compensation. The Council of Institutional Investors, whose members 
represent $35 trillion in assets under management and advisement, filed a petition with the SEC calling 
for " ... a requirement for clear explanations and GAAP reconciliations that would permit a shareholder to 
understand the company's approach and factor that into its say-on-pay vote and/or buy/sell decision 
(https://www.sec.gov/rules/petit ions/2019/petn4-745.pdf)." 

In the Company's case, EPS measures in part drive the executives' annual performance bonus awards and 
long-term equity awards. The Company reported in the 2019 proxy statement diluted net earnings per 
share as $5.61. However, the Company adjusted this figure upwards by 46 percent and reported the 
diluted net earnings per share as adjusted at $8.18. Johnson & Johnson provided the reconciliation 
between the two diluted net EPS results on page 46 of the 2019 proxy statement without detailed 
disclosure of the adjustments made. 

We urge your support of this proposal. 



Charles Callahan 
Vice President 
Investor Services 

November 5, 2019 

Mr. Mathew Orlando 
Assistant General Counsel and Corporate Secretary 
One Johnson 8: Johnson Plaza, 
New Brunswick, New Jersey 08933 

Johnson 8: Johnson 
Re: State of Vermont Pension and lnvestme.nt Committee 

To whom it may concern: 

J.P.Morgan 

As custodian of The State of Vermont Pension and Investment Committee (the "Fund"), we 
are writing to report that as of the close of business June 16, 2019 the Fund held 60,939.00 
shares of Johnson 8: Johnson ("Company") stock in our account at Depository Trust Company 
and registered in its nominee name of Cede 8: Co. The Fund has held in excess of $2,000 
worth of shares in your Company continuously since November 1, 2018. 

If there are any other questions or concerns regarding this matter, please feel free to contact 
me at 212-623-0407. 

Chuck Callahan 
Vice President 
JP Morgan Chase N.A. 

JPMorgan Chase Bank, N.A. • 4 Chase Metrotech Center, 4th floor, Brooklyn, NY 11245 

Telephone; 212 623 0407 • Facsimile; 718 242 4508 
charles.callahan@jpmorgan.com 



 

 

November 4, 2019 
 
Matthew Orlando 
Worldwide Vice President, Corporate Governance and Corporate Secretary  
Johnson & Johnson 
One Johnson & Johnson Plaza, 
New Brunswick, New Jersey 08933 
 
Johnson & Johnson  
Re: State of Vermont Pension and Investment Committee 
 
To whom it may concern: 
 
As custodian of The State of Vermont, Vermont Pension Investment Committee (the “Fund”), we are 
writing to report that as of the close of business November 4, 2019 the Fund held 2,942 shares of 
Johnson & Johnson (“Company”) stock in our account at Depository Trust Company.  The Fund has 
held in excess of $2,000 worth of shares in your Company continuously from June 4, 2019 – 
November 4, 2019.   
 
If there are any other questions or concerns regarding this matter, please feel free to contact me at 
617-357-1219. 
 
 
Sincerely, 
 
 
 
BlackRock Institutional Trust Company, N.A. 
  

By:         Date: November 4, 2019  
Name: Donald Perault 
Title: Managing Director 
 
 

 

BlackRock® 



ELIZABETH A, .PEARCE 
STATE TREASURER 

RETIREMENT DIVISION 

TEL: (802) 828-2305 
FAX: (802) 828-5182 

November 22, 2019 

Attention: Matthew Orlando 

STATE OF VERMONT 

OFFICE OF THE STATE TREASURER 

Worldwide Vice President, Corporate Secretary 
Corporate Governance 
Johnson & Johnson 
One Johnson & Johnson Plaza 
New Brunswick, NJ 08933-0026 

Dear Mr. Orlando, 

UNCLAIMED PROPERTY DIVISION 

TEL: (802) 828-2407 

ACCOUNTING DIVISION 

TEL: (802) 828-2301 
FAX: (802) 828-2884 

The Vermont Pension Investment Committee (VPIC) received your letter on November 11, 2019. As such, 
please find attached an amended proof of ownership from a DTC participant indicating that the Vermont 
Pension Investment Committee is the owner of more than $2,000 of Abbott Laboratories stock held 
continuously for over one year. Verm~nt Pension Investment Committee intends to continue to hold this 
stock until after the upcoming Annual Meeting. In addition, please find a revised resolution with no more 
than 500 words. · 

We look forward to discussing the issues surrounding the requested report at your earliest convenience. 

Sincerely, 

~:..--:z.----
Elizabeth A. Pearce 

Vermont State Treasurer 

109 ST A TE STREET • MONTPELIER, VERMONT 05609-6200 
TREASURER: (802) 828-2301 • TOLL-FREE (IN VT ONLY): 1-800-642-3191 • FAX: (802) 828-2772 

w·ww. vermont1reasurer. gov 



RESOLVED, that shareholders of Johnson & Johnson (the “Company”) urge the Board of Directors to adopt 
a policy that when a financial performance metric is adjusted to exclude legal or compliance costs when 
evaluating performance for purposes of determining the amount or vesting of any senior executive 
compensation award, it provide an explanation of why the precise exclusion is warranted and a 
breakdown of the litigation costs. “Legal or compliance costs” are expenses or charges associated with 
any investigation, litigation or enforcement action related to drug distribution, including legal fees; 
amounts paid in fines; penalties or damages; and, amounts paid in connection with monitoring required 
by any settlement or judgment of claims of the kind described above. “Incentive Compensation” is 
compensation paid pursuant to short-term and long-term incentive compensation plans and programs. 
The policy should be implemented in a way that does not violate any existing contractual obligation of the 
Company or the terms of any compensation or benefit plan. 

SUPPORTING STATEMENT: The Company adjusts financial metrics when calculating progress on goals for 
purposes of awarding incentive compensation. We believe disclosure and transparency on the 
adjustments would enable shareholders to determine if the exclusions are appropriate and whether 
senior executives are being insulated from legal risks and incentivized to disregard litigation costs and 
related reputational damage. Clarity on litigation expenses is of particular concern given the Company’s 
role in the opioid supply chain. 

For example, the Company’s current report on Form 8-K dated on August 26, 2019, revealed that it would 
be appealing a $572 million civil judgment entered by an Oklahoma judge for the Company’s contribution 
to the state’s opioid-addiction crisis. The Company also cited over 2,000 opioid-related lawsuits filed by 
counties, municipalities, and other governmental entities in a majority of U.S. state and Puerto Rico, as 
wells as states and tribes. The Company reported that it remains open to possible options to resolve these 
cases, which includes settlements. 

Many investors believe that companies should do a better job disclosing the purpose of using adjusted-
GAAP metrics for executive compensation.  

In the Company’s case, EPS measures in part drive the executives’ annual performance bonus awards and 
long-term equity awards. The Company reported in the 2019 proxy statement diluted net earnings per 
share as $5.61. However, the Company adjusted this figure upwards by 46 percent and reported the 
diluted net earnings per share as adjusted at $8.18. Johnson & Johnson provided the reconciliation 
between the two diluted net EPS results on page 46 of the 2019 proxy statement without detailed 
disclosure of the adjustments made.  

We urge your support of this proposal. 

 



Charles Callahan 
Vice President 
Investor Services 

November 5, 2019 

Mr. Mathew Orlando 
Assistant General Counsel and Corporate Secretary 
One Johnson 8: Johnson Plaza, 
New Brunswick, New Jersey 08933 

Johnson 8: Johnson 
Re: State of Vermont Pension and lnvestme.nt Committee 

To whom it may concern: 

J.P.Morgan 

As custodian of The State of Vermont Pension and Investment Committee (the "Fund"), we 
are writing to report that as of the close of business June 16, 2019 the Fund held 60,939.00 
shares of Johnson 8: Johnson ("Company") stock in our account at Depository Trust Company 
and registered in its nominee name of Cede 8: Co. The Fund has held in excess of $2,000 
worth of shares in your Company continuously since November 1, 2018. 

If there are any other questions or concerns regarding this matter, please feel free to contact 
me at 212-623-0407. 

Chuck Callahan 
Vice President 
JP Morgan Chase N.A. 

JPMorgan Chase Bank, N.A. • 4 Chase Metrotech Center, 4th floor, Brooklyn, NY 11245 

Telephone; 212 623 0407 • Facsimile; 718 242 4508 
charles.callahan@jpmorgan.com 



 

 

November 22, 2019 
 
Matthew Orlando 
Worldwide Vice President, Corporate Governance and Corporate Secretary  
Johnson & Johnson 
One Johnson & Johnson Plaza, 
New Brunswick, New Jersey 08933 
 
Johnson & Johnson  
Re: State of Vermont Pension and Investment Committee 
 
To whom it may concern: 
 
As custodian of The State of Vermont, Vermont Pension Investment Committee (the “Fund”), we are 
writing to report that as of the close of business November 5, 2019 the Fund held 2,942 shares of 
Johnson & Johnson (“Company”) stock in our account at Depository Trust Company (account 
#3622).  The Fund has held in excess of $2,000 worth of shares in your Company continuously from 
June 4, 2019 – November 5, 2019.   
 
If there are any other questions or concerns regarding this matter, please feel free to contact me at 
617-357-1219. 
 
 
Sincerely, 
 
 
 
BlackRock Institutional Trust Company, N.A. 
  

By:         Date: November 22, 2019  
Name: Donald Perault 
Title: Managing Director 
 
 

 

BlackRock® 


