UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

March 28, 2019

Sam Zucker
Goodwin Procter LLP
szucker@goodwinlaw.com

Re:  Nektar Therapeutics
Dear Mr. Zucker:

This letter is in regard to your correspondence dated March 28, 2019 concerning
the shareholder proposal (the “Proposal”) submitted to Nektar Therapeutics (the
“Company”) by the New York City Employees’ Retirement System et al. (the
“Proponents”) for inclusion in the Company’s proxy materials for its upcoming annual
meeting of security holders. Your letter indicates that the Proponents have withdrawn the
Proposal and that the Company therefore withdraws its February 9, 2019 request for a
no-action letter from the Division. Because the matter is now moot, we will have no
further comment.

Copies of all of the correspondence related to this matter will be made available
on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For
your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.

Sincerely,

Kasey L. Robinson
Special Counsel

cc: Michael Garland
The City of New York
Office of the Comptroller
mgarlan@comptroller.nyc.gov
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March 28, 2019

Via Electronic Mail to: shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Nektar Therapeutics - Exclusion of Stockholder Proposal submitted by the
Comptroller of the City of New York

Ladies and Gentlemen:

Our client Nektar Therapeutics (the “Company”) hereby withdraws its request for no-action
relief dated February 9, 2019 to exclude a stockholder proposal and statement in support thereof
(collectively, the “Proposal”) that the Company received from the Comptroller of the City of
New York, Scott M. Stringer (the “Proponent”), because the Proponent has withdrawn the
proposal.

The Proponent’s withdrawal of the Proposal is discussed in a letter from Michael Garland of the
Office of the Comptroller of the City of New York writing on behalf of the Proponent, attached
hereto as Exhibit A.

Accordingly, the Company will not include the Proposal in the proxy materials for its 2019
annual meeting of stockholders.

If you have any questions regarding this request or desire additional information, please contact
the undersigned by phone at (650) 752-3232 or by email at SZucker@goodwinlaw.com.

Very truly yours,

Sam Zucker
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Attachments
cc: Mark A. Wilson, Nektar Therapeutics

Holly J. Gregory, Sidley Austin LLP
Michael Garland, Office of the Comptroller of the City of New York



Exhibit A

CITY OF NEW YORK

OFFICE OF THE COMPTROLLER
ScoTT M. STRINGER MUNICIPAL BUILDING
: — ONE CENTRE STREET, 8™ FLOOR NORTH
= NEw YORK, N.Y. 10007-2341
Michael Garland TeL: (212) 669-2517
ASSISTANT COMPTROLLER Fax: (212) 669-4072
CORPORATE GOVERNANCE AND MGARLAN@COMPTROLLER.NYC.GOV

RESPONSIBLE INVESTMENT

March 27, 2019

Mark A. Wilson

Senior Vice President, General Counsel and Corporate Secretary
Nektar Therapeutics

455 Mission Bay Blvd. South

San Francisco, CA 94158

Dear Mark:

Thank you for your March 26, 2019 letter, in which you confirm that management and outside
counsel will recommend to the Nektar Therapeutics Board of Directors that the Board further
amend Article III of Nektar’s Amended and Restated Bylaws to reflect mutually agreed upon
revisions to Section 5A(a)(v) regarding the “Maximum Number” of permissible proxy access
nominees, as detailed in your letter.

We understand that management will review and consider the other proposed Bylaw
amendments that we sent to you on February 11, 2019, and will discuss those proposed
amendments with the Board.

In light of these commitments and on behalf of the Comptroller of the City of New York, Scott
M. Stringer, I hereby withdraw the shareholder proposal regarding proxy access submitted for
the Company’s 2019 annual meeting by the New York City Retirement Systems (the “Systems™).

We too believe we have had very productive discussions and appreciate your efforts and
responsiveness, in working both with us and with your Board.

Sincerely,

9

Michael Garland

Cc:  Sam Zucker, Goodwin (SZucker(@goodwinlaw.com )

Holly J. Gregory, Sidley Austin LLP (holly.gregory@sidley.com)

Kathryn E. Diaz, General Counsel, Office of the General Counsel, City of New York,
Office of the Comptroller (kdiaz/@comptroller.nyc.gov)

Emily Law, Office of the General Counsel, City of New York, Office of the Comptroller

(elaw(@comptroller.nyc.gov)




CITY OF NEW YORK
OFFICE OF THE COMPTROLLER
KATHRYN E. DIAZ SCOTT M. STRINGER
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March 6, 2019
By Email: shareholderproposals@sec.gov

Office of the Chief Counsel
Division of Corporation Finance
Securities & Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

Re:  Shareholder proposal to Nektar Therapeutics from the New York City
Employees’ Retirement System, the New York City Teachers’ Retirement
System, the New York City Police Pension Fund and the New York City
Board of Education Retirement System

Dear Counsel:

I write on behalf of the New York City Employees’ Retirement System, the New York
City Teachers’ Retirement System, the New York City Police Pension Fund and the New York
City Board of Education Retirement System (collectively, the “Systems”) in response to the
letter from counsel for Nektar Therapeutics (“Nektar” or the “Company”) dated February 9, 2019
in which Nektar advises that its intends to omit from its 2019 proxy materials a proposal
submitted by the Systems (the “Proposal”). For the reasons set forth below, we respectfully ask
the Division to deny the requested no-action relief.

The Proposal and Nektar’s Objection

The Systems’ Proposal asks the Company to adopt a proxy access bylaw under which
board candidates nominated by a certain percentage of long-term shareholders would appear in
the Company’s proxy statement, and shareholders would have an opportunity to vote on those
candidates using the Company-prepared proxy card. The Proposal states:

RESOLVED: Shareholders of Nektar Therapeutics (the “Company”) ask the
board of directors (the “Board”) to take the steps necessary to adopt a “proxy
access” bylaw. Such a bylaw shall require the Company to include in proxy
materials prepared for a shareholder meeting at which directors are to be elected
the name, Disclosure and Statement (as defined herein) of any person nominated
for election to the board by a shareholder or group (the “Nominator”) that meets
the criteria established below. The Company shall allow shareholders to vote on
such nominee on the Company’s proxy card.

DAVID N. DINKINS MUNICIPAL BUILDING ¢ ONE CENTRE STREET, SUITE 602 « NEW YORK, NY 10007
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The number of shareholder-nominated candidates appearing in proxy materials
shall not exceed the larger of two or one quarter of the directors then serving. This
bylaw, which shall supplement existing rights under Company bylaws, should
provide that a Nominator must:
a) have beneficially owned 3% or more of the Company’s outstanding
common stock continuously for at least three years before submitting the
nomination;
b) give the Company, within the time period identified in its bylaws,
written notice of the information required by the bylaws and any
Securities and Exchange Commission rules about (i) the nominee,
including consent to being named in the proxy materials and to serving as
director if elected; and (ii) the Nominator, including proof it owns the
required shares (the “Disclosure™); and
c) certify that (i) it will assume liability stemming from any legal or
regulatory violation arising out of the Nominator’s communications with
the Company shareholders, including the Disclosure and Statement; (ii) it
will comply with all applicable laws and regulations if it uses soliciting
material other than the Company’s proxy materials; and (iii) to the best of
its knowledge, the required shares were acquired in the ordinary course of
business and not to change or influence control at the Company.

The Nominator may submit with the Disclosure a statement not exceeding 500
words in support of each nominee (the “Statement™). The Board shall adopt
procedures for promptly resolving disputes over whether notice of a nomination
was timely, whether the Disclosure and Statement satisfy the bylaw and
applicable federal regulations, and the priority to be given to multiple nominations
exceeding the one-quarter limit.

The supporting statement notes that proxy access will make directors more accountable
and enhance shareholder value, citing a 2014 study by the CFA Institute, which concluded that
proxy access could raise overall US market capitalization by up to $140.3 billion if adopted
market-wide, “with little cost or disruption.” The supporting statement noted that the elements
of the Proposal are similar to the 2010 Rule of the Securities and Exchange Commission
(“Commission”) on the subject (later vacated by a court ruling), and that the Commission,
“following extensive analysis and input from market participants, determined that those terms
struck the proper balance of providing shareholders with viable proxy access while containing
appropriate safeguards.” The supporting statement also noted strong investor support and
company acceptance. Since January 2015, more than 100 similar shareholder proposals received
majority votes and more than 540 companies of various sizes across industries enacted bylaws
with similar terms.

Nektar seeks no-action relief on the ground that the Company has “substantially
implemented” the Proposal, such that the Proposal may be omitted under Rule 14a-8(i)(10). We
respectfully urge the Division to deny the requested relief for the reasons stated below.
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Discussion

Nektar argues that the Proposal has been substantially implemented because, after
receiving the Systems’ Proposal, the Company adopted a proxy access bylaw, which appears as
Section 5A of the Company’s bylaws. Nektar concedes that this bylaw does not fully implement
the elements in the Systems’ Proposal. Nonetheless, the Company argues that the bylaw has
enough of those elements to warrant the conclusion that the Proposal has been “substantially
implemented.”

Nektar’s argument essentially takes a check-the-box approach to the elements of proxy
access, citing the core eligibility elements (3% ownership for three years), as well as the
collateral administrative points (the nominee’s consent to serve, proof of ownership, procedures
to address multiple nominations, no change-in-control intent). However, Nektar concedes—as it
must—that there is a significant difference between the Systems’ Proposal and the Company’s
bylaw, namely, the number of shareholder-nominated candidates that can appear in Nektar’s
proxy materials in a given year.

The Systems’ Proposal recommends that the number of shareholder-nominated
candidates “shall not exceed the larger of two or one quarter of the directors then serving.” By
contrast, Section 5A(a)(v) of Nektar’s bylaws defines the “Maximum Number” of shareholder-
nominated candidates who can appear in the Company’s proxy materials as “the greater of (A)
two or (B) 20% of the number of directors of the corporation . . . (rounded down to the nearest
whole number).” That bylaw provides for various situations in which the number of
shareholder-nominated candidates may be reduced after the deadline for receiving nominations.
Finally—and of significance here—Section 5A(a)(v) states that “for so long as the Board of
Directors is divided into classes, in no case, shall the number of nominees appearing in the
corporation’s proxy materials pursuant to this Section 5A for any annual meeting exceed one-
half (*2) of the number of directors to be elected at such annual meeting.”

What does this mean in practical terms?

For over 15 years Nektar has had a classified board with nine directors, three of whom
are elected annually for three-year terms. Generally speaking, for a board of this size, the
difference between a 20% cap and a 25% cap might not be material, because under either
threshold, a maximum of two nominees would be permitted in a single year.! However, that
possibility is nullified here by the proviso that so long as Nektar has a staggered board, there can
never be more than one shareholder-nominated candidate in a given year. If there were two such
nominees, such a result would violate the cited bylaw limitation that the number of shareholder-
nominated candidates cannot exceed one-half of the three seats to be filled each year.

The difference between allowing two candidates versus one candidate is substantive and

! For a nine-person board, a 2-or-20% limit would allow a maximum of two candidates under
just the first of those two criteria, as a 9 x 20% computation would yield 1.8, which would be
rounded down to 1. A 2-or-25% limit would yield a maximum of two candidates under either
threshold i.e., 2 or 9 x 25% = 2.25, rounded down to 2 to stay under 25%.
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significant. Nektar’s conscious decision to eliminate that option thus does serious damage to the
proxy access concept in the Systems’ Proposal, so much so that the Proposal cannot be said to
have been “substantially implemented.”

To understand why this is so, we begin with a basic theme that underlies the proxy access
concept and is central to the discussion here—the need for balance. On the one hand there is an
interest in seeing that federal proxy rules facilitate the ability of long-term shareholders to
exercise their state law right to nominate director candidates. Weighed against that interest is the
concern that proxy access should not be used to permit change-in-control contests without the
full panoply of disclosures and investor protections.

The Systems’ Proposal is based on the Commission’s 2010 proxy access rule. Release
No. 33-9136, Facilitating Shareholder Director Nominations, 75 Fed. Reg. 56665 (Sept. 16,
2010) (the “2010 Rule). The Commission’s reasoning is thus pertinent to the discussion here.
In the 2010 Rule the Commission repeatedly emphasized the importance of balance. In
introducing the discussion of numeric thresholds, the Commission stressed that “we believe it is
appropriate to take a measured approach that balances competing interests and seeks to ensure
investor protections.” 75 Fed. Reg. at 56688 (col. 1). Then, in discussing the specifics of the
final rule, the Commission returned multiple times to this theme, namely, the need to strike the
proper “balance” in selecting the percentage of stock that nominating shareholders must hold?
and the length of time for which those shares must be held.?

The need for balance was similarly emphasized in the Commission’s discussion of the
third numerical element of a proxy access regime, namely, the total number of shareholder-
nominated candidates who may appear in a company’s proxy statement. The Commission
explained:

We carefully considered commenters’ concerns regarding the limitation on the
number of Rule 14a-11 nominees; however, we are adopting the limitation

largely as proposed. We believe the rule we are adopting strikes the appropriate
balance in allowing shareholders to more effectively exercise their rights to
nominate and elect directors, but does not provide nominating shareholders or
groups using the rule with the ability to change control of the company. The
limitation on the number of Rule 14a—11 nominees that a company is required to
include should also limit costs and disruption as compared to a rule without such a
limit. We also believe that a lower threshold, such as 10% or 15%, may result in
only one shareholder-nominated director at many companies.

75 Fed. Reg. at 56707 (col. 3) (emphasis added).

2 The Commission cited “balance” as the reason for selecting a 3% threshold and rejecting higher
or lower percentages. 75 Fed. Reg. at 56690 (col. 2), at 56691 (cols. 1 and 2), at 56693 (col. 2).
3 The Commission similarly cited “balance” as the reason for selecting a three-year minimum
holding period rather than longer or shorter periods of time. 75 Fed. Reg. 56698 (col. 2).
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In other words, the task of creating a balanced and workable proxy access regime starts
by choosing the right numbers: How many shares must a nominating shareholder own? For how
many years must a shareholder have held those shares? How many directors can be nominated
and elected under a proxy access regime?

Getting the numbers right is important, because the numerical thresholds are significant,
both individually and collectively, in assessing whether a company has adopted a proxy access
regime that strikes the right balance or that tips too far one way or the other.

Nektar’s bylaw upsets that delicate balance by limiting the maximum number of
shareholder-nominated candidates who can appear in the Company’s proxy statement in a given
year to one. Period. This limitation goes beyond what the Commission approved in the 2010
Rule, in which the only way that a company with a nine-person classified board could limit the
total number of shareholder-nominated candidates to one is if there is already a shareholder-
nominated director already serving on the board. 75 Fed. Reg. at 56675 (cols. 2-3), 566708 (col.
1), 56785 (Rule 14a-11(d)(2)).

This point is important because in practical terms there can be a world of difference
between a board that is adding two shareholder-nominated independent directors rather than a
board that is adding just one. For example, much of the work of a board is done at the committee
level, and it is easier for two new directors to gain the necessary depth of knowledge of a
company’s operations. More generally, and according to an article by two advocates of the
proxy access regime:

[A] single board candidate, if elected, will need to both command the respect of
her fellow directors while bringing a constructively critical perspective to bear on
the operations of the company and the policies of management. This is a very
difficult task for a single individual, particularly because many of the most
important matters will be confidential and a single director will have no one
outside of other directors to consult with. Two people, on the other hand, are less
likely to either be marginalized or co-opted.

Damon A. Silvers & Michael I. Garland, The Origins and Goals of the Fight for Proxy Access
17-18 (2004), https://www.sec.gov/spotlight/dir-nominations/silversgarland022004.pdf.*

Nektar’s letter cites a number of letters in which the Division granted relief to companies

% The concern is hardly theoretical. In a noted example, a shareholder named Guy Adams ran a
proxy contest in 2002 at Lone Star Steakhouse and managed to unseat the chairman, who was
also the CEO. In response, the company created a new executive committee consisting of every
director except Mr. Adams. That executive committee then proceeded to meet every month and
also prior to regular board meetings. In addition, Mr. Adams was not assigned to a board
committee. Kris Maher, Looking for a Fight, Wall St. J., Apr. 11, 2002, available at
https://www.wsj.com/articles/SB101829169555206120.
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that limited the number of shareholder-nominated directors to 20% of the board, instead of the
25% cap advocated by the Systems. Delta Air Lines, Inc. (Mar. 12, 2018); Assembly
Biosciences, Inc. (Feb. 26, 2018); HCA Healthcare, Inc. (Jan. 23, 2018); JetBlue Airways Corp.
(Jan. 23, 2018); Welbilt, Inc. (Jan. 19, 2018); Northern Trust Corp. (Dec. 28, 2017); Comcast
Corporation (Feb. 15, 2017); Mattel, Inc. (Feb. 3, 2017); AutoNation, Inc. (Dec. 30, 2016); Cisco
Systems, Inc. (Sept. 27, 2016); WD-40 Co. (Sept. 27, 2016); Leidos Holdings, Inc. (May 4,
2016); Equinix, Inc. (April 7, 2016); Omnicom Group Inc. (Mar. 22, 2016); General Motors
Company (Mar. 21, 2016); Quest Diagnostics Inc. (Mar. 17, 2016). There are, of course,
additional letters that reached the same conclusion. E.g., UnitedHealth Group, Inc. (Feb. 12,
2016); Western Union Co. (Feb. 12, 2016).

None of these letters establishes a precedent that can help Nektar in this case. There are
several reasons for this conclusion.

First, as discussed in footnote 1, and depending on the size of the board, there may be no
practical difference between “2-or-20%” or “2-or-25%,” if either standard produces the same
maximum number of candidates who could appear in the company’s proxy materials. E.g.,
Assembly Biosciences, Inc. (with 8 directors, “2-or-20%” and “2-o0r-25%” both yield a maximum
of two nominees); JetBlue Airways Corp. (with 9 directors, “2-0or-20%” and “2-or-25%" both
yield a maximum of two nominees).

Second, and more significantly, none of those letters discussed the qualitative importance
of the number of shareholder-nominated directors as an integral element of an effective proxy
access regime. The companies in those letters took the same check-the-box approach that Nektar
takes here and argued that if enough boxes were checked, the proposal has been “substantially
implemented.”

Third—and most importantly—none of these letters dealt with a classified board, nor did
they involve a bylaw that, for a nine-member board, limited the total number of shareholder
nominees in a given year to one, regardless of any other factor.®

Finally, Nektar’s letter ignores proxy access letters in which the Division denied relief on
“substantially implemented” grounds because the number(s) adopted by the company
represented a substantial percentage change from what was in the proposal.

® The Systems have submitted similar proposals to other companies with a classified board of
directors, and a number of them adopted a proxy access bylaw without the one-half limitation in
the Nektar bylaw. These companies include Anthem, Inc., Global Payments Inc., Ultimate
Software Group, Inc., WebMD Health Corp., Fidelity National Financial, Inc. and Molina
Healthcare Inc. Additionally, SBA Communications Corporation did adopt a bylaw with the
one-half limitation in Nektar’s bylaw, but amended that bylaw to drop the restriction. See
https://www.sec.gov/Archives/edgar/data/1034054/000119312517012393/d279506d8k.htm.
There is thus nothing inherent in the use of a classified board that requires the one-half limitation
at issue here.
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In KSW, Inc. (March 7, 2012), the Division denied relief when the company bylaw had a
5% ownership threshold instead of the 2% threshold in the proposal. The Division explained:
“Given the differences between KSW's bylaw and the proposal, including the difference in
ownership levels required for eligibility to include a shareholder nomination for director in
KSW's proxy materials, we are unable to concur that the bylaw adopted by KSW substantially
implements the proposal.” This conclusion makes sense. It is substantially more difficult to
round up 5% of the outstanding shares of a company than 2% of those shares.

In SBA Communications Corporation (Feb. 12, 2016), the Division denied relief as to a
bylaw with a 5% ownership threshold rather than the 3% threshold in the proposal —a 2/3
increase over what was proposed.

The difference here is comparable. Nektar’s bylaw slashes the number of potential
nominees by half —a 50% reduction in the number of nominees that can be considered in a given
year. And apart from that quantitative difference, there is the qualitative distinction, in that a
limitation to one nominee undermines the effectiveness of a balanced proxy access regime for
the reasons noted by the Commission in the 2010 Rule, as discussed above.

For these reasons, we respectfully submit that the Nektar bylaw does not “compare
favorably” with the Systems’ Proposal, Texaco, Inc. (March 28, 1991), nor can it be said that the
bylaw accomplishes the “essential objective” of the Systems’ Proposal, General Electric
Company (March 3, 2015)—namely, a properly functioning, properly balanced proxy access
procedure.

Conclusion

For the foregoing reasons the Systems respectfully request that Nektar’s request for no-
action relief be denied.

Thank you for your consideration of these points. Please do not hesitate to contact me if
there is any further information that we can provide.

Respectfully submitted,

/ﬁﬂ% g J)'

Kathryn E. Diaz

CC: Sam Zucker
(SZucker@goodwinlaw.com)
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February 9, 2019

Via Electronic Mail to: shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Nektar Therapeutics - Exclusion of Stockholder Proposal submitted by the
Comptroller of the City of New York

Ladies and Gentlemen:

We are writing on behalf of our client, Nektar Therapeutics (“Nektar” or the “Company”),
regarding a stockholder proposal and statement in support thereof (collectively, the “Proposal”)
received from the Comptroller of the City of New York, Scott M. Stringer (the “Proponent”), in
his capacity as the custodian and a trustee of the New York City Employees’ Retirement System,
The New York City Teachers’ Retirement System and the New York City Police Pension Fund,
and custodian of the New York City Board of Education Retirement System, for inclusion in the
proxy statement to be distributed to the Company’s stockholders in connection with the 2019
annual meeting of stockholders (the “Proxy Materials”).

The Company respectfully requests that the staff of the Division of Corporation Finance (the
“Staff”) of the Securities and Exchange Commission (the “Commission” or the “SEC”) advise
the Company that it will not recommend any enforcement action to the Commission if the
Company excludes the Proposal from its Proxy Materials pursuant to Rule 14a-8(i)(10) of the
Securities Exchange Act of 1934, as amended (the “Exchange Act”), on the basis that the
Company has substantially implemented the Proposal.

Pursuant to Rule 14a-8(j) of the Exchange Act and Staff Legal Bulletin No. 14D (Nov. 7, 2008),
the Company is submitting this letter, together with the Proposal and related attachments, to the
Commission via email to shareholderproposals@sec.gov (in lieu of mailing paper copies), with
copies of this letter and the attachments provided concurrently to the Proponent. (We respectfully
remind the Proponent that pursuant to Rule 14a-8(k), a copy of any additional correspondence to

SIDLEY AUSTIN LLP IS A LIMITED LIABILITY PARTNERSHIP PRACTICING IN AFFILIATION WITH OTHER SIDLEY AUSTIN PARTNERSHIPS
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the Commission or the Staff with respect to the Proposal should be furnished to the Company
concurrently and request that the Proponent do so by directing it to the attention of the
undersigned counsel.) This submission is occurring no later than 80 calendar days before the
Company intends to file its definitive Proxy Materials with the Commission.

THE PROPOSAL
The Proposal states as follows:

RESOLVED: Shareholders of Nektar Therapeutics (the “Company”’) ask the board of
directors (the “Board”) to take the steps necessary to adopt a ““proxy access” bylaw.
Such a bylaw shall require the Company to include in proxy materials prepared for a
shareholder meeting at which directors are to be elected the name, Disclosure and
Statement (as defined herein) of any person nominated for election to the board by a
shareholder or group (the ““Nominator’”) that meets the criteria established below. The
Company shall allow shareholders to vote on such nominee on the Company’s proxy
card.

The number of shareholder-nominated candidates appearing in proxy materials shall not
exceed the larger of two or one quarter of the directors then serving. This bylaw, which
shall supplement existing rights under Company bylaws, should provide that a Nominator
must:

a) have beneficially owned 3% or more of the Company’s outstanding common stock
continuously for at least three years before submitting the nomination;

b) give the Company, within the time period identified in its bylaws, written notice of
the information required by the bylaws and any Securities and Exchange
Commission rules about (i) the nominee, including consent to being named in the
proxy materials and to serving as director if elected; and (ii) the Nominator,
including proof it owns the required shares (the *““Disclosure’); and

c) certify that (i) it will assume liability stemming from any legal or regulatory
violation arising out of the Nominator’s communications with the Company
shareholders, including the Disclosure and Statement; (ii) it will comply with all
applicable laws and regulations if it uses soliciting material other than the
Company’s proxy materials; and (iii) to the best of its knowledge, the required
shares were acquired in the ordinary course of business and not to change or
influence control at the Company.

The Nominator may submit with the Disclosure a statement not exceeding 500 words in
support of each nominee (the “Statement™). The Board shall adopt procedures for
promptly resolving disputes over whether notice of a nomination was timely, whether the
Disclosure and Statement satisfy the bylaw and applicable federal regulations, and the
priority to be given to multiple nominations exceeding the one-quarter limit.
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SUPPORTING STATEMENT

We believe proxy access will make directors more accountable and enhance shareholder
value. A 2014 study by the CFA Institute concluded that proxy access could raise overall
US market capitalization by up to $140.3 billion if adopted market-wide, ““with little cost
or disruption.” (http://www.cfapubs.org/doi/pdf/10.2469/ccb.v2014.n9.1)

The proposed terms are similar to those in vacated SEC Rule 14a-11
(https://www.sec.gov/rules/final/2010/33-9136.pdf). The SEC, following extensive
analysis and input from market participants, determined that those terms struck the
proper balance of providing shareholders with viable proxy access while containing
appropriate safeguards.

The proposed terms enjoy strong investor support and company acceptance. Since
January 2015, more than 100 similar shareholder proposals received majority votes and
more than 540 companies of various sizes across industries enacted bylaws with similar
terms.

We urge shareholders to vote FOR this proposal.

Copies of the Proposal and related correspondence with the Proponent are set forth in Exhibit A
(except for a full text copy of the Company’s Amended and Restated Bylaws that was attached to
an email from the Company to the Proponent dated February 8, 2019; this is the same as the
document attached hereto as Exhibit B).

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from the Proxy Materials pursuant to Rule 14a-8(i)(10) because the Company has
substantially implemented the Proposal. Specifically, on February 4, 2019, the Company’s Board
of Directors (the “Board”) adopted amendments to the Company’s Amended and Restated
Bylaws (the “Bylaws”) implementing proxy access in new Article III, Section 5A (the “Proxy
Access Bylaw”). The Bylaws containing the Proxy Access Bylaw were filed with the
Commission as an exhibit to the Company’s Current Report on Form 8-K on February 6, 2019.
See Exhibit B. As discussed below, the Proxy Access Bylaw addresses each of the essential
elements of the Proposal.


https://www.sec.gov/rules/final/2010/33-9136.pdf
http://www.cfapubs.org/doi/pdf/10.2469/ccb.v2014.n9.l
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ANALYSIS

The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(10) Because the Company
Has Substantially Implemented the Proposal

1. Rule 14a-8(i)(10)

The purpose of the Rule 14a-8(i1)(10) exclusion is to “avoid the possibility of stockholders
having to consider matters which have already been favorably acted upon by management.”
Commission Release No. 34-12598 (July 7, 1976). While the exclusion was originally
interpreted to allow exclusion of a stockholder proposal only when the proposal was “‘fully’
effected” by the company, the Commission has revised its approach to the exclusion over time to
allow for exclusion of proposals that have been “substantially implemented.” Commission
Release No. 34-20091 (Aug. 16, 1983) and Commission Release No. 40018 (May 21, 1998). In
applying this standard, the Staff has noted that, “a determination that the [c]ompany has
substantially implemented the proposal depends upon whether [the company’s] particular
policies, practices and procedures compare favorably with the guidelines of the proposal.”
Texaco, Inc. (Mar. 6, 1991, recon. denied Mar. 28, 1991). In addition, when a company can
demonstrate that it already has taken actions that address the “essential objective” of a
stockholder proposal, the Staff has concurred that the proposal has been “substantially
implemented” and may be excluded as moot, even where the company’s actions do not precisely
mirror the terms of the stockholder proposal.

Due to the range of issues that need to be considered in the context of proposals requesting
corporate governance changes that require bylaw amendments, the “substantially implemented”
standard of Rule 14a-8(1)(10) (as opposed to the former, “fully effected” standard) provides a
reasonable and rational means to achieve Rule 14a-8(i)(10)’s objective. The Staff has
consistently granted no-action relief under Rule 14a-8(i)(10) where companies adopted proxy
access bylaws that addressed the essential objectives of proposals requesting that a company
amend its bylaws to provide for proxy access, despite differences between the terms of the
adopted bylaws and terms requested in the proposals. See, e.g., Delta Air Lines, Inc. (Mar. 12,
2018); Assembly Biosciences, Inc. (Feb. 26, 2018); HCA Healthcare, Inc. (Jan. 23, 2018);
JetBlue Airways Corp. (Jan. 23, 2018); Welbilt, Inc. (Jan. 19, 2018); Northern Trust Corp. (Dec.
28, 2017); Comcast Corporation (Feb. 15, 2017); Mattel, Inc. (Feb. 3, 2017); AutoNation, Inc.
(Dec. 30, 2016); Cisco Systems, Inc. (Sept. 27, 2016); WD-40 Co. (Sept. 27, 2016); Leidos
Holdings, Inc. (May 4, 2016); Equinix, Inc. (April 7, 2016); Omnicom Group Inc. (Mar. 22,
2016); General Motors Company (Mar. 21, 2016); Quest Diagnostics Inc. (Mar. 17, 2016).

2. The Bylaw Amendment Substantially Implements the Proposal

The Company believes the Proxy Access Bylaw compares favorably to, and addresses, the
essential objective of the Proposal, as illustrated below.
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(i) Adoption of Proxy Access

The Proposal. The Proposal asks the Board to take the steps necessary to adopt a “proxy access”
bylaw. Such a bylaw shall require the Company to include in proxy materials prepared for a
stockholder meeting at which directors are to be elected the name, Disclosure and Statement (as
defined in the Proposal) of any person nominated for election to the Board by a stockholder or
group that meets the criteria set forth in the Proposal, and require the Company to allow
stockholders to vote on such nominee on the Company’s proxy card.

The Proxy Access Bylaw. The Proposal is substantially adopted in the Proxy Access Bylaw,
which requires the Company to include in the proxy statement and proxy card for an annual
meeting of stockholders the name of director candidates nominated by an eligible stockholder or
group of stockholders, and include in the proxy statement the disclosure and a statement as
described in the Proxy Access Bylaw.

(ii) Ownership Threshold and Holding Period

The Proposal. The Proposal requires that a nominating stockholder “must have beneficially
owned 3% or more of the Company’s outstanding common stock continuously for at least three
years before submitting the nomination.”

The Proxy Access Bylaw. This provision is implemented in Article III, Section SA(d) of the
Proxy Access Bylaw, which requires that an Eligible Stockholder (as defined below) have
continuously Owned (as defined in Article III, Section 5A(a)(ix)) at least the Minimum
Percentage (as defined below) of shares of common stock of the Company throughout the three-
year period preceding and including the date of submission of the nomination notice, and
continues to Own at least the Minimum Percentage of shares of common stock of the Company
through the date of the annual meeting (and any postponement or adjournment thereof). Article
III, Section 5A(a)(iv) defines “Eligible Stockholder” to mean “a person who has either (A) been
a record holder of shares of common stock of the corporation used to satisfy the eligibility
requirements in paragraph (d) of this Section 5A continuously for the required three-year period
or (B) provides to the Secretary of the corporation, within the time period referred to in
paragraph (e) of this Section 5A, evidence of continuous Ownership of such shares for such
three-year period from one or more securities intermediaries.” Article III, Section SA(a)(vi)
defines “Minimum Percentage” to mean 3% of the number of outstanding shares of common
stock of the Company as provided in the most recent Exchange Act filing made by the Company
with the Commission immediately prior to the submission of the nomination notice.

(iii) Number of Nominees
The Proposal. The Proposal requires that the number of stockholder-nominated candidates

appearing in proxy materials “shall not exceed the larger of two or one quarter of the directors
then serving.”
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The Proxy Access Bylaw. Article III, Section 5A(c) of the Proxy Access Bylaw provides that the
Company is not required to include in the proxy statement for an annual meeting more nominees
nominated by stockholders than the “Maximum Number,” which is defined in Article I,
Section 5A(a)(v) to mean that number of directors constituting the greater of two or 20% of the
number of directors of the Company which, at such time, the holders of common stock of the
Company are entitled to elect, on the last day on which a nomination notice may be submitted
pursuant to Section 5A (rounded down to the nearest whole number); provided, however, that for
so long as the Board is divided into classes, in no case shall the number of proxy access
nominees appearing in the Company’s proxy materials for any annual meeting exceed one-half
of the number of directors to be elected at such annual meeting.

This provision is consistent with the essential objective of implementing a proxy access
procedure that would ensure meaningful proxy access rights for the Company’s stockholders.

Although the Proxy Access Bylaw does not permit proxy access nominees to equal the greater of
two or up to 25% of the Board, the Staff has permitted exclusion of similar proxy access
proposals that requested the ability to nominate the greater of two or 25% of the board, where
the company limited the number of candidates to the greater of two or 20% of the board. See,
e.g., Delta Air Lines, Inc. (Mar. 12, 2018); Assembly Biosciences, Inc. (Feb. 26, 2018); HCA
Healthcare, Inc. (Jan. 23, 2018); JetBlue Airways Corp. (Jan. 23, 2018); Welbilt, Inc. (Jan. 19,
2018); Northern Trust Corp. (Dec. 28, 2017); Comcast Corporation (Feb. 15, 2017); Mattel, Inc.
(Feb. 3, 2017); AutoNation, Inc. (Dec. 30, 2016); Cisco Systems, Inc. (Sept. 27, 2016); WD-40
Co. (Sept. 27, 2016); Leidos Holdings, Inc. (May 4, 2016); Equinix, Inc. (April 7, 2016);
Omnicom Group Inc. (Mar. 22, 2016); General Motors Company (Mar. 21, 2016); Quest
Diagnostics Inc. (Mar. 17, 2016).

(iv) Nominee Consent and Proof of Ownership

The Proposal. The Proposal requires that the nominator give the Company, within the time
period identified in its Bylaws, written notice of the information required by the Bylaws and any
Commission rules about (i) the nominee, including consent to being named in the proxy
materials and to serving as director if elected; and (i1) the nominator, including proof it owns the
required shares (defined in the Proposal as the “Disclosure”).

The Proxy Access Bylaw. This provision is implemented in (A) Article III, Section SA(f) of the
Proxy Access Bylaw, which requires the nominator to give Nektar written notice about (I) the
nominee, including consent to being named in the proxy materials and to serving as a director if
elected (Article III, Section 5A(f)(iv)), and (II) the nominator, including proof of ownership of
the required shares (Article III, Section SA(f)(i)), and (B) Article III, Section 5A(e), which
provides that to be timely, the nominator must submit its nomination notice to Nektar no later
than the close of business on the 120th day and no earlier than the close of business on the 150th
day prior to the first anniversary of the preceding year’s annual meeting.
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) Certification of Assumption of Liability, Compliance with Law, and Acquisition
of Shares in the Ordinary Course of Business

The Proposal. The Proposal requires the nominator to “certify that (i) it will assume liability
stemming from any legal or regulatory violation arising out of the Nominator’s communications
with the Company shareholders, including the Disclosure and Statement; (ii) it will comply with
all applicable laws and regulations if it uses soliciting material other than the Company’s proxy
materials; and (iii) to the best of its knowledge, the required shares were acquired in the ordinary
course of business and not to change or influence control at the Company.”

The Proxy Access Bylaw. This provision is implemented in Article III, Section SA(f), which
requires the nominator to certify that it (A) will assume all liability stemming from any action,
suit or proceeding concerning any actual or alleged legal or regulatory violation arising out of
any communication by the nominating stockholder or the proxy access nominee with the
Company, its stockholders or any other person, including, without limitation, the nomination
notice (Article III, Section SA(f)(vi)(C)), (B) will comply with all applicable laws, rules and
regulations in connection with the nomination, solicitation and election, and file with the
Commission any written solicitation and other communication with stockholders (Article II1,
Section 5A(f)(vi)(A)-(B)), and (C) acquired the shares in the ordinary course of business and did
not acquire, and is not holding, securities of the Company with the intent, for the purpose or with
the effect of influencing or changing control of the Company (Article III, Section SA(f)(v)(D)).

(vi)  Supporting Statement

The Proposal. The Proposal provides that the nominator may submit with the Disclosure a
statement not exceeding 500 words in support of each nominee (the “Statement”).

The Proxy Access Bylaw. This provision is implemented in Article III, Section SA(f)(v)(M) of
the Proxy Access Bylaw, which allows the nominating stockholder to include “a statement for
inclusion in the proxy statement in support of the Stockholder Nominee’s election to the Board
of Directors. Any such statement shall not exceed 500 words and shall fully comply with
Section 14 of the [Exchange] Act and the rules and regulations thereunder.”

(vii) Procedures for Dispute Resolution and Priority Given to Multiple Nominations
Exceeding the Candidate Limit

The Proposal. The Proposal provides that the Board “shall adopt procedures for promptly
resolving disputes over whether notice of a nomination was timely, whether the Disclosure and
Statement satisfy the bylaw and applicable federal regulations, and the priority to be given to
multiple nominations exceeding the one-quarter limit.”

The Proxy Access Bylaw. This provision is implemented in (A) Article III, Section 5A(g)(ii)(D)



Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
February 9, 2019

Page 8

of the Proxy Access Bylaw, which provides that the Board in good faith can determine if a
nomination complies with the Bylaws and applicable law, and (B) Article III, Section 5SA(c)(ii),
which sets forth the priority to be given to multiple nominations exceeding the candidate limit.

Viewed as a whole, the Proxy Access Bylaw adopted by the Company compares favorably to the
terms for proxy access set forth in the Proposal, and the Proxy Access Bylaw achieves the
Proposal’s essential objective of making proxy access available to stockholders who satisfy
specified conditions. Consistent with Rule 14a-8(i)(10) and longstanding precedent thereunder,
minor variations or additional terms that go beyond the provisions addressed in a proposal do not
prevent a company from substantially implementing a proposal.

CONCLUSION

Based on the foregoing, the Company respectfully requests that the Staff concur that it will take
no action if the Company excludes the Proposal from its Proxy Materials pursuant to Rule 14a-
8(1)(10), on the basis that the Company has substantially implemented the Proposal.

We would be happy to provide you with any additional information and answer any questions
that you may have regarding this subject. If you have any questions regarding this request or
desire additional information, please contact the undersigned by phone at (650) 565-7111 or by
email at szucker@sidley.com.

Very truly yours,

D e

Sam Zucker
Attachments

cc: Mark A. Wilson, Nektar Therapeutics
Michael Garland, Office of the Comptroller of the City of New York


mailto:szucker@sidley.com

Exhibit A

The Proposal and Related Correspondence
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Amended and Restated Bylaws



CITY OF NEW YORK
OFFICE OF THE COMPTROLLER

SCOTT M. STRINGER MUNICIPAL BUILDING
ONE CENTRE STREET, 8™ FLOOR NORTH

NEW YORK, N.Y. 10007-2341

Michael Garland TEL: (212) 669-2517
ASSISTANT COMPTROLLER Fax:(212) 669-4072
CORPORATE GOVERNANCE AND MGARLAN@COMPTROLLER.NYC.GOV
RESPONSIBLE INVESTMENT

December 17, 2018

Mark A. Wilson

Senior Vice President, General Counsel and Corporate Secretary
Nektar Therapeutics

455 Mission Bay Blvd. South

San Francisco, CA 94158

Dear Mr. Wilson:

I write to you on behalf of the Comptroller of the City of New York, Scott M. Stringer. The
Comptroller is the custodian and a trustee of the New York City Employees’ Retirement System,
The New York City Teachers’ Retirement System and the New York City Police Pension Fund,
and custodian of the New York City Board of Education Retirement System (the “Systems™). The
Systems’ boards of trustees have authorized the Comptroller to file this resolution and to inform
you of their intention to present the enclosed proposal for the consideration and vote of
stockholders at the Company’s next annual meeting.

Therefore, we offer the enclosed proposal for the consideration and vote of shareholders at the
Company’s next annual meeting. It is submitted to you in accordance with Rule 14a-8 of the
Securities Exchange Act of 1934, and I ask that it be included in the Company's proxy statement.

Letters from State Street Bank and Trust Company certifying the Systems’ ownership, for over a
year, of shares of Nektar Therapeutics common stock are enclosed. Each System intends to
continue to hold at least $2,000 worth of these securities through the date of the Company’s next
annual meeting.

We would welcome the opportunity to discuss the proposal with you. Should the Board of
Directors approve a proxy access bylaw that we consider responsive to the proposal, we will

withdraw the proposal from consideration at the annual meeting.

Please feel free to contact me at (212) 669-2517 if you would like to discuss this matter.

Sincerely, /

Michael Garland
Enclosures



RESOLVED: Shareholders of Nektar Therapeutics (the “Company”) ask the board of directors
(the “Board”) to take the steps necessary to adopt a “proxy access” bylaw. Such a bylaw shall
require the Company to include in proxy materials prepared for a shareholder meeting at which
directors are to be elected the name, Disclosure and Statement (as defined herein) of any person
nominated for election to the board by a shareholder or group (the “Nominator”) that meets the

- criteria established below. The Company shall allow shareholders to vote on such nominee on the
Company’s proxy card.

The number of shareholder-nominated candidates appearing in proxy materials shall not exceed
the larger of two or one quarter of the directors then serving. This bylaw, which shall supplement
existing rights under Company bylaws, should provide that a Nominator must:

a) have beneficially owned 3% or more of the Company’s outstanding common stock
continuously for at least three years before submitting the nomination;

b) give the Company, within the time period identified in its bylaws, written notice of the
information required by the bylaws and any Securities and Exchange Commission rules
about (i) the nominee, including consent to being named in the proxy materials and to
serving as director if elected; and (ii) the Nominator, including proof it owns the required
shares (the “Disclosure”); and

c) certify that (i) it will assume liability stemming from any legal or regulatory violation
arising out of the Nominator's communications with the Company shareholders, including
the Disclosure and Statement; (ii) it will comply with all applicable laws and regulations
if it uses soliciting material other than the Company’s proxy materials; and (iii) to the
best of its knowledge, the required shares were acquired in the ordinary course of
business and not to change or influence control at the Company.

The Nominator may submit with the Disclosure a statement not exceeding 500 words in support
of each nominee (the "Statement"). The Board shall adopt procedures for promptly resolving
disputes over whether notice of a nomination was timely, whether the Disclosure and Statement
satisfy the bylaw and applicable federal regulations, and the priority to be given to multiple
nominations exceeding the one-quarter limit.

SUPPORTING STATEMENT

We believe proxy access will make directors more accountable and enhance shareholder value.
A 2014 study by the CFA Institute concluded that proxy access could raise overall US market
capitalization by up to $140.3 billion if adopted market-wide, “with little cost or disruption.”
(http://www.cfapubs.org/doi/pdf/10.2469/ccb.v2014.n9.1)

The proposed terms are similar to those in vacated SEC Rule 14a-11
(https://www.sec.gov/rules/final/2010/33-9136.pdf). The SEC, following extensive analysis and
input from market participants, determined that those terms struck the proper balance of
providing shareholders with viable proxy access while containing appropriate safeguards.

The proposed terms enjoy strong investor support and company acceptance. Since January 2015,
more than 100 similar shareholder proposals received majority votes and more than 540
companies of various sizes across industries enacted bylaws with similar terms.

We urge shareholders to vote FOR this proposal.


https://Q1ttps://www.sec.gov/rules/final/2010/33-9136.pdf
https://http.://www.cfapubs.org/doi/pdf/l0.2469/ccb.v2014.n9.l

STATE STREET.

Derek A. Farrell

Asst, Vice President, Client Services
State Street Bank and Trust Company
c/o-NYC-Office-of-the-Comptroller— -
Municipal Building

One Centre Street

New York, NY 10007

Telephone: 347 749-2420
dfarrel treet.com

December 17, 2018

Re: New York City Teachers’ Retirement System

To whom it may concern,

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in
custody continuously, on behalf of the New York City Teachers’ Retirement System, the below
position from November 30, 2017 through today as noted below:

Security: NEKTAR THERAPEUTICS
Cusip: 640268108
Shares: 79,582

Please don’t hesitate to contact me if you have any questions.

Sincerely,

Derek A. Farrell
Assistant Vice President

Information Classification: General



STATE STREET.

Derek A. Farrell
Asst. Vice President, Client Services

State Street Bank and Trust Company
-clo-NY-C-Office-of-the-Comptroller- -

Municipal Building

One Centre Street

New York, NY 10007

Telephone: 347 749-2420
darrell@statestrest.com

December 17, 2018

Re: New York City Board of Education Retirement System

To whom it may concern,

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in
custody continuously, on behalf of the New York City Board of Education Retirement System, the
below position from November 30, 2017 through today as noted below:

Security: NEKTAR THERAPEUTICS
Cusip: 640268108
Shares: 214

Please don’t hesitate to contact me if you have any questions.

Sincerely,

BotiBud”

Derek A. Farrell
Assistant Vice President

Information Classification: General



STATE STREET.

Derek A. Farrell
Asst. Vice President, Client Services

State Street Bank and Trust Company
—--- clo-NYC-Office-of the-Comptroller— - ———-

Municipal Building

One Centre Street

New York, NY 10007

Telephone: 347 749-2420
dfarrell@statestreat.com

December 17, 2018

Re: New York City Police Pension Fund

To whom it may concern,

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in
custody continuously, on behalf of the New York City Police Pension Fund, the below position from
November 30, 2017 through today as noted below:

Security: NEKTAR THERAPEUTICS
Cusip: 640268108
Shares: 24,020

Please don’t hesitate to contact me if you have any questions.

Sincerely,

Derek A. Farrell
Assistant Vice President

Information Classification: General



STATE STREET.,

Derek A. Farrell
Asst. Vice President, Client Services

State Street Bank and Trust Company
- --——clo-NYC-Office-of the-Comptroller — - - — — —
Municipal Building
One Centre Street
New York, NY 10007

Telephone: 347 749-2420
d I Il m

December 17, 2018

Re: New York City Employee’s Retirement System

To whom it may concern,

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in
custody continuously, on behalf of the New York City Employee’s Retirement System, the below
position from November 30, 2017 through today as noted below:

Security: NEKTAR THERAPEUTICS
Cusip: 640268108
Shares: 53,903

Please don’t hesitate to contact me if you have any questions.
Sincerely,

¥4 #
W/z&'/

Derek A. Farrell
Assistant Vice President

Information Classification: General



From: Garland, Michael <mgarlan@comptroller.nyc.gov>

Sent: Thursday, January 03, 2019 2:19 PM
To: Wilson, Mark

Subject: [EXTERNAL] proxy access
Attachments: Proxy_Access_2017_FINAL.pdf
Mark,

As discussed, please see attached guide from the Council of institutional investors.
Thank you again for reaching out. We look forward to next step.

Regards,

Mike

MICHAEL GARLAND

Assistant Comptroller - Corporate Governance and Responsible Investment

Office of New York City Comptroller Scott M. Stringer, Bureau of Asset Management
1 Centre Street, 8" Floor North, New York, NY 10007

Office: 212-669-2517 | Fax: 212-669-4072 | Email: mgarlan@comptroller.nyc.gov

Sent from the New York City Office of the Comptroller. This email and any files transmitted with it are confidential and intended solely for the use of
the individual or entity to whom they are addressed. This footnote also confirms that this email message has been swept for the presence of
computer viruses.
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From: Wilson, Mark <MWilson@nektar.com>

Sent: Friday, February 08, 2019 4:59 AM

To: Garland, Michael

Cc: Law, Emily

Subject: RE: [EXTERNAL] Re: Follow Up To My Voicemail From Friday

Attachments: Amended and Restated Bylaws of Nektar Therapeutics (February 4, 2019).docx
Dear Mike:

By way of follow up, | have attached a Word version of the amended and restated bylaws. Proxy access is discussed
in Section 5A beginning on page 4.

The date that is 80 days before filing of Nektar’s proxy is February 9. If you had any questions or wished to discuss
anything, please do not hesitate to contact me.

Many thanks for your consideration.

Kind regards,
Mark

Mark A. Wilson, Esq.

Sr. Vice President and General Counsel
Nektar Therapeutics

455 Mission Bay Boulevard South
Suite 100

San Francisco, California 94158
415.482.5629 (Direct Dial)
415.339.5323 (Facsimile)

CONFIDENTIAL AND PRIVILEGED COMMUNICATION

This communication (including any attachments) contains information that may be confidential, be protected by the
attorney-client or other applicable privileges, or constitute non-public information. It is intended only to be
conveyed to the designated recipient(s). Any unauthorized review, use, disclosure or distribution is prohibited. If
you are not an intended recipient of this message, please notify the sender and delete the communication from your
system immediately. Thank you.

From: Wilson, Mark

Sent: Wednesday, February 6, 2019 1:42 PM

To: 'Garland, Michael' <mgarlan@comptroller.nyc.gov>

Cc: Law, Emily <elaw@comptroller.nyc.gov>

Subject: RE: [EXTERNAL] Re: Follow Up To My Voicemail From Friday

Dear Mike:

We just filed the Form 8-K; here is a link to it on EDGAR:
https://www.sec.gov/Archives/edgar/data/906709/000119312519029550/0001193125-19-029550-index.htm

| am available for a call and/or to discuss next steps at your convenience.
1
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Kind regards,
Mark

Mark A. Wilson, Esg.

Sr. Vice President and General Counsel
Nektar Therapeutics

455 Mission Bay Boulevard South
Suite 100

San Francisco, California 94158
415.482.5629 (Direct Dial)
415.339.5323 (Facsimile)

CONFIDENTIAL AND PRIVILEGED COMMUNICATION

This communication (including any attachments) contains information that may be confidential, be protected by the
attorney-client or other applicable privileges, or constitute non-public information. It is intended only to be
conveyed to the designated recipient(s). Any unauthorized review, use, disclosure or distribution is prohibited. If
you are not an intended recipient of this message, please notify the sender and delete the communication from your
system immediately. Thank you.

From: Garland, Michael <mgarlan@comptroller.nyc.gov>

Sent: Tuesday, February 5, 2019 9:52 AM

To: Wilson, Mark <MWilson@nektar.com>

Cc: Law, Emily <elaw@comptroller.nyc.gov>

Subject: RE: [EXTERNAL] Re: Follow Up To My Voicemail From Friday

Mark,

We would like to review the bylaw and will follow up afterwards to see if it makes sense to schedule a call, or
whether we are prepared to withdraw the proposal based on the form of the bylaw enacted by the board

Regards,
Mike

MICHAEL GARLAND
Assistant Comptroller - Corporate Governance and Responsible Investment
¢ Office of New York City Comptroller Scott M. Stringer, Bureau of Asset Management
"% 1 Centre Street, 8t Floor North, New York, NY 10007
Office: 212-669-2517 | Fax: 212-669-4072 | Email: mgarlan@comptroller.nyc.gov

From: Wilson, Mark [mailto:MWilson@nektar.com]

Sent: Tuesday, February 5, 2019 6:11 AM

To: Garland, Michael <mgarlan@comptroller.nyc.gov>

Cc: Law, Emily <elaw@comptroller.nyc.gov>

Subject: Re: [EXTERNAL] Re: Follow Up To My Voicemail From Friday

Dear Mike:

Although | apologize for not being in a position to share an “advance draft” of the bylaw amendment, | am pleased
to report that the Board did adopt proxy access yesterday.

We are quickly working to get a Form 8-K prepared and filed.

2
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| am traveling for much of today, but wonder if it makes sense for us to schedule a call for tomorrow or Thursday in
case you wanted to discuss or review our proxy access.

| appreciate your engagement on this matter.

Kind regards,
Mark

On Feb 4, 2019, at 7:08 AM, Garland, Michael <mgarlan@comptroller.nyc.gov> wrote:

Mark,

That is an encouraging report. Could you please share a draft prior to the board’s action so that we can provide
feedback and comment before it is a fait accompli?

Thank you
Regards,

Mike

Sent from my iPhone

On Feb 4, 2019, at 12:44 AM, Wilson, Mark <MWilson@nektar.com> wrote:

Dear Mr. Garland:

By way of follow up to my voicemail from Friday, | wanted to confirm that Nektar’s Corporate
Governance and Nominating Committee is recommending to the Board that it adopt bylaw
amendments to implement proxy access on terms that are substantially similar to those outlined by
your office.

The Board will be meeting tomorrow (Monday, February 4).

In the event the Board adopts a proxy access Bylaw on Monday, | will notify your office and refer you
to the Form 8-K that we plan to file soon after the Board meeting. We hope to hear from you soon
thereafter to see if your office would be inclined to withdraw the proposal.

Thank you for your help and consideration — | look forward to working with you this week.

Kind regards,
Mark

Mark A. Wilson, Esg.

Sr. Vice President and General Counsel
Nektar Therapeutics

455 Mission Bay Boulevard South
Suite 100

San Francisco, California 94158
415.482.5629 (Direct Dial)
415.339.5323 (Facsimile)


mailto:MWilson@nektar.com
mailto:mgarlan@comptroller.nyc.gov

CONFIDENTIAL AND PRIVILEGED COMMUNICATION

This communication (including any attachments) contains information that may be confidential, be
protected by the attorney-client or other applicable privileges, or constitute non-public
information. It is intended only to be conveyed to the designated recipient(s). Any unauthorized
review, use, disclosure or distribution is prohibited. If you are not an intended recipient of this
message, please notify the sender and delete the communication from your system

immediately. Thank you.

Sent from the New York City Office of the Comptroller. This email and any files transmitted with it are confidential and intended solely for the use of
the individual or entity to whom they are addressed. This footnote also confirms that this email message has been swept for the presence of
computer viruses.

***Please consider the environment before printing this email***
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AMENDED AND RESTATED
BYLAWS
OF
NEKTAR THERAPEUTICS
(A DELAWARE CORPORATION)
(amended and restated as of February 4, 2019)

ARTICLE I
OFFICES

SECTION 1. REGISTERED OFFICE. The registered office of the corporation in the State of Delaware shall be as set forth in the Certificate of
Incorporation of the corporation, as amended from time to time (the “Certificate of Incorporation”).

SECTION 2. OTHER OFFICES. The corporation shall also have and maintain an office or principal place of business at such place as may be
fixed by the Board of Directors, and may also have offices at such other places, both within and without the State of Delaware as the Board of Directors
may from time to time determine or the business of the corporation may require.

ARTICLE I
CORPORATE SEAL

SECTION 3. CORPORATE SEAL. The corporate seal shall consist of a die bearing the name of the corporation and the inscription, “Corporate

Seal-Delaware.” Said seal may be used by causing it or a facsimile thereof to be impressed or affixed or reproduced or otherwise.
ARTICLE III

STOCKHOLDERS’ MEETINGS

SECTION 4. PLACE OF MEETINGS. Meetings of the stockholders of the corporation shall be held at such place, if any, either within or
without the State of Delaware, as may be designated from time to time by the Board of Directors.

SECTION 5. ANNUAL MEETINGS.

(a) The annual meeting of the stockholders of the corporation, for the purpose of election of directors and for such other business as may lawfully
come before it, shall be held on such date and at such time as may be designated from time to time by the Board of Directors.



(b) At an annual meeting of the stockholders, only such business shall be conducted as shall have been properly brought before the meeting.
Stockholders seeking to nominate persons for election to the Board of Directors must comply with paragraph (c) of this Section 5 or with Section SA,
and this paragraph (b) shall not be applicable to nominations except as expressly provided in paragraph (c) below or Section 5A, as applicable. To be
properly brought before an annual meeting, business (other than nominations) must be: (A) specified in the notice of meeting (or any supplement
thereto) given by or at the direction of the Board of Directors, (B) otherwise properly brought before the meeting by or at the direction of the Board of
Directors or any committee thereof, or (C) otherwise properly brought before the meeting in compliance with this Section 5 by a stockholder of the
corporation who was a stockholder of record of the corporation at the time notice provided for in this Section 5 is delivered to the Secretary of the
corporation and who is entitled to vote at the meeting. For such business to be properly brought before an annual meeting by a stockholder pursuant to
clause (C) of this paragraph (b), the stockholder must have given timely notice thereof in writing to the Secretary of the corporation and any such
proposed business must constitute a proper matter for stockholder action. To be timely, a stockholder’s notice must be delivered to, or mailed and
received by, the Secretary of the corporation at the principal executive offices of the corporation not later than the close of business on the sixtieth (60th)
day, nor earlier than the close of business on the ninetieth (90th) day, prior to the first anniversary of the preceding year’s annual meeting; provided,
however, in the event the date of the annual meeting is more than thirty (30) days before or more than thirty (30) days after such anniversary date, notice
by the stockholder to be timely must be so received not earlier than the close of business on the ninetieth (90th) day prior to such date of the annual
meeting and not later than the close of business on the later of the sixtieth (60th) day prior to such annual meeting or the close of business on the tenth
(10th) day following the day on which public announcement of the date of such meeting is first made by the corporation. In no event shall the public
announcement of an adjournment or postponement of an annual meeting commence a new time period (or extend any time period) for the giving of a
stockholder’s notice as described above. A stockholder’s notice to the Secretary of the corporation shall set forth as to each matter the stockholder
proposes to bring before the annual meeting: (i) a brief description of the business desired to be brought before the annual meeting, the text of the
proposal or business (including the text of any resolutions proposed for consideration and, in the event that such business includes a proposal to amend
the Bylaws, the language of the proposed amendment) and the reasons for conducting such business at the annual meeting, (ii) the name and address, as
they appear on the corporation’s books, of the stockholder proposing such business, (iii) the class and number of shares of capital stock of the
corporation which are owned beneficially and of record by the stockholder, (iv) any material interest in such business of such stockholder and the
beneficial owner, if any, on whose behalf the proposal is made, (v) a description of any agreement, arrangement or understanding with respect to the
proposal between or among such stockholder and/or such beneficial owner, any of their respective affiliates or associates, and any others acting in
concert with any of the foregoing, (vi) a description of any agreement, arrangement or understanding (including any derivative or short positions, profit
interests, options, warrants, convertible securities, stock appreciation or similar rights, hedging transactions, and borrowed or loaned shares) that has
been entered into as of the date of the stockholder’s notice by, or on behalf of, such stockholder and such beneficial owner (if any), whether or not such
instrument or right shall be subject to settlement in underlying shares of capital stock of the corporation, the effect or intent of which is to mitigate loss
to, manage risk or benefit of share price changes for, or increase or decrease the voting power of, such stockholder or such beneficial owner, with respect
to securities of the corporation, (vii) a representation that the stockholder is a holder of record of stock of the corporation entitled to vote at such meeting
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and intends to appear in person or by proxy at the meeting to propose such business, (viii) a representation whether the stockholder or the beneficial
owner, if any, intends or is part of a group which intends (A) to deliver a proxy statement and/or form of proxy to holders of at least the percentage of
the corporation’s outstanding capital stock required to approve or adopt the proposal and/or (B) otherwise to solicit proxies or votes from stockholders in
support of such proposal, and (ix) any other information relating to such stockholder and beneficial owner, if any, required to be disclosed in a proxy
statement or other filings required to be made in connection with solicitations of proxies for the proposal pursuant to and in accordance with

Section 14(a) of the Securities Exchange Act of 1934, as amended (the “1934 Act”), and the rules and regulations promulgated thereunder. The
foregoing notice requirements of this paragraph (b) shall be deemed satisfied by a stockholder with respect to business other than a nomination if the
stockholder has notified the corporation of his, her or its intention to present a proposal at an annual meeting in compliance with applicable rules and
regulations promulgated under the 1934 Act and such stockholder’s proposal has been included in a proxy statement that has been prepared by the
corporation to solicit proxies for such annual meeting.

(c) Only persons who are nominated in accordance with the procedures set forth in this paragraph (c) or Section 5A shall be eligible for election as
directors. Nominations of persons for election to the Board of Directors of the corporation may be made at an annual meeting or at a special meeting of
stockholders (but only if the election of directors is a matter specified in the notice of meeting given by or at the direction of the person calling such
special meeting) only (A) by or at the direction of the Board of Directors or any committee thereof, (B) by any stockholder of the corporation who was a
stockholder of record of the corporation at the time notice provided for in this paragraph (c) is delivered to, or mailed and received by, the Secretary of
the corporation, who is entitled to vote at the meeting, and who complies with the notice procedures set forth in this paragraph (c), or (C) with respect to
nominations of persons for election to the Board of Directors of the corporation at an annual meeting of stockholders but not a special meeting of
stockholders, by any stockholder pursuant to Section SA. Any nomination made under clause (B) of this paragraph (c) shall be made pursuant to timely
notice in writing to the Secretary of the corporation in accordance with the provisions of paragraph (b) of this Section 5. A stockholder’s notice for
purposes of this paragraph (c) shall set forth (i) as to each person, if any, whom the stockholder proposes to nominate for election or re-election as a
director: (1) the name, age, business address and residence address of such person, (2) the principal occupation or employment of such person, (3) the
class and number of shares of the corporation which are beneficially owned by such person, (4) a description of all arrangements or understandings
between the stockholder giving notice (and the beneficial owner, if any, on whose behalf such notice is given) and each nominee and any other person or
persons (naming such person or persons) pursuant to which the nominations are to be made by the stockholder and beneficial owner, if any, (4) all other
information relating to such person that is required to be disclosed in solicitations of proxies for election of directors in an election contest, or is
otherwise required, in each case pursuant to and in accordance with Section 14(a) of the 1934 Act, (5) such person’s written consent to being named in
the proxy statement, if any, as a nominee and to serving as a director of the corporation if elected and a written statement of such person’s intention to
serve as a director for the full term for which such person is to stand for election; and (6) an executed questionnaire pursuant to paragraph (h) of
Section 5A of these Bylaws, and (ii) as to such stockholder giving notice and the beneficial owner, if any, on whose behalf such notice is given, the
information required to be provided pursuant to paragraph (b) of this Section

3



5 with respect to a stockholding giving notice of business thereunder and the beneficial owner, if any, on whose behalf such notice is given. The
corporation may require any proposed nominee to furnish such other information as the corporation may reasonably require to determine the eligibility
of such proposed nominee to serve as a director of the corporation. No person shall be eligible for election as a director of the corporation unless
nominated in accordance with the procedures set forth in this paragraph (c) or in Section SA. The chairman of the meeting shall, if the facts warrant,
determine and declare at the meeting that a nomination was not made in accordance with the procedures prescribed by these Bylaws, and if he or she
should so determine, he or she shall so declare at the meeting, and the defective nomination shall be disregarded notwithstanding that proxies in respect
thereof may have been received by the corporation.

(d) A stockholder providing notice pursuant to paragraph (b) or (c) above or Section 5A, as the case may be, shall further update and supplement
such notice, if necessary, so that the information provided or required to be provided in such notice pursuant to paragraph (b) or (c) above or Section SA,
as applicable, shall be true and correct as of the record date for the meeting and as of the date that is ten (10) business days prior to the meeting or any
adjournment or postponement thereof, and such update and supplement shall be delivered to, or mailed and received by, the Secretary of the corporation
at the principal executive offices of the corporation not later than five (5) business days after the record date for the meeting (in the case of the update
and supplement required to be made as of the record date), and not later than eight (8) business days prior to the date for the meeting, if practicable (or,
if not practicable, on the first practicable date prior to), or any adjournment or postponement thereof (in the case of the update and supplement required
to be made as of ten (10) business days prior to the meeting or any adjournment or postponement thereof).

(e) Except as otherwise provided by law, the chairman of the meeting shall have the power and duty (i) to determine whether any business
proposed to be brought before the meeting pursuant to paragraph (b) above, or any nomination made pursuant to paragraph (c) above or to Section SA,
was proposed or made, as the case may be, in accordance with the procedures set forth in paragraph (b) or paragraph (c) of Section 5 or in Section 5A,
as the case may be, including whether the stockholder or beneficial owner, if any, on whose behalf the proposal is brought or nomination is made, as
applicable, solicited (or is part of a group which solicited) or did not so solicit, as the case may be, proxies or votes in support of such stockholder’s
nominee or proposal in compliance with such stockholder’s representation as required by paragraph (b) or paragraph (c) or Section SA, as applicable)
and (ii) if any proposed business or nomination was not proposed or made in compliance with paragraph (b) or paragraph (c) or Section 5A, as
applicable, to declare that such proposed business or nomination shall not be transacted or made. Notwithstanding the foregoing provisions of this
Section 5 or Section 5A, unless otherwise required by law, if the stockholder (or a qualified representative of the stockholder) does not appear at the
annual meeting of stockholders of the corporation to present any proposed business or nominee, such proposed business shall not be transacted, and such
nomination shall not be made, notwithstanding that proxies in respect thereof may have been received by the corporation.

4



(f) Notwithstanding the foregoing provisions of this Section 5, a stockholder shall also comply with all applicable requirements of the 1934 Act
and the rules and regulations promulgated thereunder with respect to the matters set forth in this Section 5; provided, however, any references in these
Bylaws to the 1934 Act or the rules and regulations promulgated thereunder are not intended to and shall not limit any requirements applicable to
nominations or proposals as to any other business to be considered pursuant to this Section 5. Compliance with paragraphs (b) and (c) of this Section 5,
or with Section 5A, as applicable, shall be the exclusive means for a stockholder to make nominations or submit other business (other than proposals
properly made under and in compliance with Rule 14a-8 of the 1934 Act, as may be amended from time to time). Nothing in this Section 5 or in
Section SA shall be deemed to affect any rights (a) of stockholders to request inclusion of proposals or nominations in the corporation’s proxy statement
pursuant to applicable rules and regulations promulgated under the 1934 Act or (b) of the holders of any series of preferred stock of the corporation
(“Preferred Stock™) to elect directors pursuant to any applicable provisions of the Certificate of Incorporation.

(g) For purposes of this Section 5 and Section 5A, “public announcement” shall mean disclosure in a press release reported by the Dow Jones
News Service, Associated Press or comparable national news service or in a document publicly filed by the corporation with the Securities and
Exchange Commission pursuant to Section 13, 14 or 15(d) of the 1934 Act and the rules and regulations promulgated thereunder. For purposes of this
Section 5 and Section SA, to be considered a “qualified representative” of a stockholder, a person must be a duly authorized officer, manager or partner
of such stockholder or must be authorized by a writing executed by such stockholder or an electronic transmission delivered by such stockholder to act
for such stockholder as proxy at the meeting of stockholders and such person must produce such writing or electronic transmission, or a reliable
reproduction of the writing or electronic transmission, at the meeting of stockholders.

SECTION 5SA. PROXY ACCESS FOR DIRECTOR NOMINATIONS.

(a) Definitions. For purposes of this Section SA and as otherwise provided in these Bylaws, the following terms shall have the following
meanings:

(i) “affiliate” shall have the meaning ascribed thereto under the General Rules and Regulations under the 1934 Act.

(i1) “Authorized Group Member” shall mean, with respect to any nomination by a Nominating Group (as defined below), the member of that
Nominating Group that is authorized to act on behalf of all members of that Nominating Group with respect to matters relating to the nomination,
including withdrawal of the nomination.

(i) “Compensation Arrangement” shall mean any direct or indirect compensatory, payment or other financial agreement, arrangement or
understanding with any person or entity other than the corporation, including, without limitation, any agreement, arrangement or understanding with
respect to any direct or indirect compensation, reimbursement or indemnification in connection with candidacy, nomination, service or action as a
nominee or as a director of the corporation.

(iv) “Eligible Stockholder” shall mean a person who has either (A) been a record holder of shares of common stock of the corporation used
to satisfy the eligibility requirements in paragraph (d) of this Section SA continuously for the required three-year period or (B) provides to the Secretary
of the corporation, within the time period referred to in paragraph (e) of this Section SA, evidence of continuous Ownership of such shares for such
three-year period from one or more securities intermediaries.



(v) “Maximum Number” shall mean that number of directors constituting the greater of (A) two or (B) 20% of the number of directors of
the corporation which, at such time, the holders of common stock of the corporation are entitled to elect, on the last day on which a Nomination Notice
may be submitted pursuant to this Section SA (rounded down to the nearest whole number), which number shall be reduced as set forth in paragraph (c)
(1) of this Section SA; provided, however, that for so long as the Board of Directors is divided into classes, in no case shall the number of nominees
appearing in the corporation’s proxy materials pursuant to this Section SA for any annual meeting exceed one-half (1/2) of the number of directors to be
elected at such annual meeting.

(vi) “Minimum Percentage” shall mean 3% of the number of outstanding shares of common stock of the corporation as provided in the most
recent 1934 Act filing made by the corporation with the SEC immediately prior to the submission of the Nomination Notice.

(vii) “Nominating Stockholder” shall mean any Eligible Stockholder or group of no more than 20 stockholders (a “Nominating Group”)
that, individually and collectively, in the case of a Nominating Group, satisfies the requirements to qualify as an Eligible Stockholder, and that (A) has
(individually and collectively, in the case of a Nominating Group) satisfied all applicable conditions and complied with all applicable procedures set
forth in this Section SA (including, without limitation, the timely submission of a Nomination Notice that meets the requirements set forth in this
Section 5A), and (B) has nominated a Stockholder Nominee.

(viii) “Nomination Notice” shall mean all information and documents that a Nominating Stockholder is required to submit to the Secretary
of the corporation pursuant to paragraph (f) of Section 5A.

(ix) “Own” shall mean possession, with respect to those outstanding shares of common stock of the corporation entitled to vote generally for
the election of directors of the corporation, of both: (A) the full voting and investment rights pertaining to such shares; and (B) the full economic and
financial interest in (including the full and complete opportunity for profit and risk of loss on) such shares; provided, however, that the number of shares
calculated in accordance with clauses (A) and (B) shall not include any shares: (1) sold by such stockholder or any of its affiliates in any transaction that
has not been settled or closed, including any short sale; (2) borrowed by such stockholder or any of its affiliates for any purposes or purchased by such
stockholder or any of its affiliates pursuant to an agreement to resell; or (3) subject to any option, warrant, forward contract, swap, contract of sale or
other derivative or similar agreement entered into by such stockholder or any of its affiliates, whether any such instrument or agreement is to be settled
with shares or with cash based on the notional amount or value of outstanding shares of stock of the corporation, in any such case which instrument or
agreement has, or is intended to have, or if exercised by either party thereto would have, the purpose or effect of (x) reducing in any manner, to any
extent or at any time in the future, such stockholder’s or affiliate’s full right to vote or direct the voting of any such shares or (y) hedging, offsetting or
altering to any degree any gain or loss arising from the full




economic Ownership of such shares by such stockholder or affiliate, other than any such arrangements solely involving a national or multi-national
multi-industry market index. A stockholder shall “Own” shares held in the name of a nominee or other intermediary so long as the stockholder retains
the right to instruct how the shares are voted with respect to the election of directors and the right to direct the disposition thereof and possesses the full
economic interest in the shares. A stockholder’s Ownership of shares shall be deemed to continue during any period in which (I) the stockholder has
loaned such shares, provided that the stockholder has the power to recall such loaned shares on five business days’ notice or less, or (II) the stockholder
has delegated any voting power over such shares by means of a proxy, power of attorney or other instrument or arrangement which is revocable at any
time by the stockholder. The terms “Owned,” “Owning,” “Ownership,” “Owner” and other variations of the word “Own” shall have correlative
meanings.

(x) “Stock Exchange Rules” shall mean the rules of any stock exchange on which the corporation’s securities are traded.
(xi) “Stockholder Nominee™ shall mean any person nominated for election pursuant to this Section SA.

(xii) “Voting Commitment” shall mean any agreement, arrangement or understanding with, and any commitment or assurance to, any person
or entity as to how a person, if elected as a director of the corporation, will act or vote on any issue or question.

(b) Proxy Access at Annual Meetings. Subject to the satisfaction of the requirements of this Section SA, if expressly requested in the relevant
Nomination Notice, the corporation shall include in its proxy statement for any annual meeting of stockholders:

(i) the name of any Stockholder Nominee, which shall also be included on the corporation’s form of proxy and ballot;

(i1) disclosure about the Stockholder Nominee and the Nominating Stockholder required under the rules of the SEC or other applicable law,
rule or regulation to be included in the proxy statement; and

(iii) any statement included by the Nominating Stockholder in the Nomination Notice for inclusion in the proxy statement in support of the
Stockholder Nominee’s election to the Board of Directors (subject, without limitation, to paragraph (g)(iii) of this Section 5A), but only if such
statement does not exceed 500 words.

For the avoidance of doubt, the provisions of this Section SA shall not apply to a special meeting of stockholders, and the corporation shall not be
required to include a director nominee of a stockholder or group of stockholders under this Section 5A in the corporation’s proxy statement or form of
proxy or ballot for any special meeting of stockholders.

(c) Maximum Number of Stockholder Nominees.



(i) The corporation shall not be required to include in the proxy statement for an annual meeting of stockholders more Stockholder
Nominees than the Maximum Number. In the event that one or more vacancies for any reason occurs on the Board of Directors after the deadline set
forth in paragraph (e) of this Section SA but before the date of the annual meeting and the Board of Directors resolves to reduce the size of the Board of
Directors in connection therewith, the Maximum Number shall be calculated based on the number of directors in office as so reduced. The Maximum
Number for a particular annual meeting shall be reduced by:

(A) Stockholder Nominees whose nominations for election at such annual meeting are subsequently withdrawn;
(B) Stockholder Nominees whom the Board of Directors itself decides to nominate for election at such annual meeting;

(C) the number of incumbent directors or director candidates (including, without limitation, candidates who are not Stockholder
Nominees) that in either case will be included in the corporation’s proxy materials for an annual meeting of stockholders as unopposed (by
the corporation) nominees pursuant to any agreement, arrangement or other understanding with any stockholder or group of stockholders;
and

(D) the number of incumbent directors who were Stockholder Nominees with respect to any of the preceding two annual meetings of
stockholders and whose re-election at the upcoming annual meeting is being recommended by the Board of Directors.

(i1) Any Nominating Stockholder submitting more than one Stockholder Nominee for inclusion in the corporation’s proxy materials
pursuant to this Section SA shall rank such Stockholder Nominees based on the order that the Nominating Stockholder desires such Stockholder
Nominees to be selected for inclusion in the corporation’s proxy materials. In the event that the number of Stockholder Nominees submitted by
Nominating Stockholders pursuant to this Section SA exceeds the Maximum Number, the highest ranking Stockholder Nominee who meets the
requirements of this Section SA from each Nominating Stockholder will be selected for inclusion in the corporation’s proxy materials until the
Maximum Number is reached, going in order of the amount (largest to smallest) of shares of common stock of the corporation that each Nominating
Stockholder disclosed as Owned in its respective Nomination Notice submitted to the corporation. This selection process will continue with the next
highest ranked nominees as many times as necessary, following the same order each time, until the Maximum Number is reached.

(d) Eligible Stockholders.

(i) An Eligible Stockholder or Nominating Group may submit a nomination in accordance with this Section SA only if the Eligible
Stockholder or Nominating Group (in the aggregate) has continuously Owned at least the Minimum Percentage of shares of common stock of the
corporation (as adjusted for any stock splits, stock dividends, subdivisions, combinations, reclassifications, recapitalizations or similar events)
throughout the three-year period preceding and including the date of submission of the Nomination Notice, and continues to Own at least the Minimum
Percentage of shares of common stock of the corporation through the date of the annual meeting (and any postponement or adjournment thereof). No
shares may



be attributed to more than one Eligible Stockholder. The following shall be treated as one Eligible Stockholder or one member of a Nominating Group if
such Eligible Stockholder or member of a Nominating Group shall provide together with the Nomination Notice documentation that demonstrates
compliance with the following criteria: (A) funds under common management and investment control; (B) funds under common management and
funded primarily by the same employer; or (C) a “family of investment companies” or a “group of investment companies” (each as defined in or under
the Investment Company Act of 1940, as amended).

(ii) For the avoidance of doubt, in the event of a nomination by a Nominating Group, any and all requirements and obligations for a given
Eligible Stockholder (including, without limitation, each and every fund or company that comprises the Nominating Group) that are set forth in this
Section 5A, including the minimum holding period, shall apply to each member of such Nominating Group; provided, however, that the Minimum
Percentage of shares of common stock of the corporation shall apply to the Ownership of the Nominating Group in the aggregate. In the event that any
stockholder withdraws from a Nominating Group at any time prior to the annual meeting of stockholders, the Nominating Group shall only be deemed
to Own the shares held by the remaining members of that Nominating Group.

(iii) No stockholder shall be permitted to be in more than one Nominating Group, and if any stockholder appears as a member of more than
one Nominating Group, or as a member of a Nominating Group and as a Nominating Stockholder without any such group, such stockholder shall be
deemed to be a member of only the Nominating Group that has the largest Ownership position as reflected in the Nomination Notice and is not
permitted to act as a Nominating Stockholder separate from such Nominating Group.

(e) Timely Nomination Notice. To be timely for purposes of this Section SA, a Nomination Notice must be delivered to the Secretary of the
corporation at the principal executive offices of the corporation not later than the close of business on the 120th day nor earlier than the close of business
on the 150th day prior to the first anniversary of the preceding year’s annual meeting except where information or documents are required to be
provided after the date the Nomination Notice is first submitted, as set forth in this Section 5A; provided, however, that in the event that the date of the
annual meeting is advanced more than 30 days prior to, or delayed by more than 30 days after, the anniversary of the preceding year’s annual meeting,
the Nomination Notice to be timely must be so delivered not later than the close of business on the tenth day following the day on which public
announcement (as defined in paragraph (g) of Section 5 of these Bylaws) of the date of such meeting is first made. In no event shall the adjournment or
postponement of an annual meeting, or the public announcement of such an adjournment or postponement, commence a new time period (or extend any
time period) for the giving of a Nomination Notice.

(f) Nomination Notice. The Nomination Notice shall consist of, collectively, the following information, documents and agreements which shall,
for avoidance of doubt, be compiled, completed and submitted by the Nominating Stockholder or its representatives at its own cost:
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(i) with respect to the Nominating Stockholder or, in the case of a Nominating Group, each member of the Nominating Group, documentary
evidence in the form of one or more written statements from the record holder of the shares of common stock of the corporation (and from each
intermediary through which the shares are or have been held during the requisite three-year holding period, provided that each such intermediary must
be a participant in the Depository Trust Company or an affiliate of a participant in the Depository Trust Company) and a representation from the
Nominating Stockholder (or the Authorized Group Member on behalf of each member of a Nominating Group) verifying and certifying that, as of a date
within seven calendar days prior to the date of the Nomination Notice, the Nominating Stockholder (individually or collectively, in the case of a
Nominating Group) Owns, and has continuously Owned for the preceding three years, the Minimum Percentage of shares, and the Nominating
Stockholder’s agreement to provide, within five business days after the record date for the annual meeting, documentary evidence in the form of written
statements from each record holder and intermediary and a representation from the Nominating Stockholder (or the Authorized Group Member on
behalf of each member of a Nominating Group) verifying and certifying the Nominating Stockholder’s continuous Ownership (individually or
collectively, in the case of a Nominating Group) of the Minimum Percentage of shares of common stock of the corporation through the record date;

(i1) an undertaking to provide immediate notice if the Nominating Stockholder ceases to Own the Minimum Percentage of shares of
common stock of the corporation prior to the date of the annual meeting;

(iii) a copy of the Schedule 14N (or any successor form) relating to the Stockholder Nominee, completed and filed with the SEC by the
Nominating Stockholder as applicable, in accordance with SEC rules;

(iv) the written consent of each Stockholder Nominee to being named in the corporation’s proxy statement, form of proxy and ballot as a
nominee and to serving as a director if elected, and a written statement of each Stockholder Nominee’s intention to serve as a director for the full term
for which such person is to stand for election;

(v) a written notice of the nomination of such Stockholder Nominee that includes the following additional information, agreements,
representations and warranties by the Nominating Stockholder (including, for the avoidance of doubt, each member of a Nominating Group):

(A) the information and other deliverables that would be required to be set forth in a stockholder’s notice of nomination pursuant to
Section 5 of these Bylaws, as if the Nominating Stockholder were the proposing stockholder under that section;

(B) to the extent not included in the response to paragraph (A) above, a detailed description of all material relationships, between or
among the Nominating Stockholder, on the one hand, and each Stockholder Nominee, on the other hand, including, without limitation, all
information that would be required to be disclosed pursuant to Item 404 of Regulation S-K (or its successor Item) if the Nominating
Stockholder were the “registrant” for purposes of such item and the Stockholder Nominee was a director or executive officer of such
registrant;
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(C) the details of any relationship that existed within the past three years and that would have been described pursuant to Item 6(e) of
Schedule 14N (or any successor item) if it existed on the date of submission of the Schedule 14N;

(D) a representation and warranty that the Nominating Stockholder acquired the securities of the corporation in the ordinary course of
business and did not acquire, and is not holding, securities of the corporation with the intent, for the purpose or with the effect of influencing
or changing control of the corporation;

(E) a representation and warranty that the Nominating Stockholder has not nominated and an agreement that it will not nominate for
election to the Board of Directors at the annual meeting any person other than such Nominating Stockholder’s Stockholder Nominee(s);

(F) a representation and warranty that the Nominating Stockholder has not engaged in and an agreement that it will not engage in a
“solicitation” within the meaning of Rule 14a-1(1) under the 1934 Act with respect to the annual meeting, other than with respect to such
Nominating Stockholder’s Stockholder Nominee(s) or any nominee of the Board of Directors;

(G) an agreement that the Nominating Stockholder will not use or distribute any proxy card other than the corporation’s proxy card in
soliciting stockholders in connection with the election of a Stockholder Nominee at the annual meeting;

(H) a representation and warranty that the Stockholder Nominee’s candidacy or, if elected, membership on the Board of Directors
would not violate applicable state or federal law or Stock Exchange Rules;

(I) a representation and warranty that the Stockholder Nominee: (1) qualifies as independent under the Stock Exchange Rules and any
publicly disclosed standards used by the Board of Directors in determining and disclosing the independence of the directors; and (2) is not
and has not been subject to any event specified in Rule 506(d)(1) of Regulation D (or any successor rule) under the Securities Act of 1933,
as amended, or Item 401(f) of Regulation S-K (or any successor rule), without reference to whether the event is material to an evaluation of
the ability or integrity of the Stockholder Nominee;

(J) a representation and warranty that the Nominating Stockholder satisfies the eligibility requirements set forth in paragraph (d) of
this Section 5A;

(K) an agreement that the Nominating Stockholder will continue to satisfy the eligibility requirements described in paragraph (d) of
this Section SA through the date of the annual meeting;
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(L) the details of any position of the Stockholder Nominee as an officer or director of any competitor (i.e., any entity that provides
products or services that compete with or are alternatives to the principal products produced or services provided by the corporation or its
affiliates) of the corporation, within the three years preceding the submission of the Nomination Notice;

(M) if desired by the Nominating Stockholder and subject to paragraph (g)(ii) of this Section SA, a statement for inclusion in the
proxy statement in support of the Stockholder Nominee’s election to the Board of Directors. Any such statement shall not exceed 500 words
and shall fully comply with Section 14 of the 1934 Act and the rules and regulations thereunder; and

(N) in the case of a nomination by a Nominating Group, the designation by all group members of one Authorized Group Member;

(vi) an executed agreement (which form of agreement shall be provided by the Secretary of the corporation upon written request), which
must be submitted within ten days after the date on which the Secretary of the corporation provides the form of agreement, pursuant to which the
Nominating Stockholder (including each member of a Nominating Group) agrees:

(A) to comply with all applicable laws, rules and regulations in connection with the nomination, solicitation and election;

(B) to file any written solicitation or other communication with the corporation’s stockholders relating to one or more of the
corporation’s directors or director nominees or any Stockholder Nominee with the SEC, regardless of whether any such filing is required
under any rule or regulation or whether any exemption from filing is available for such materials under any rule or regulation;

(C) to assume all liability stemming from any action, suit or proceeding concerning any actual or alleged legal or regulatory violation
arising out of any communication by the Nominating Stockholder or the Stockholder Nominee nominated by such Nominating Stockholder
with the corporation, its stockholders or any other person, including, without limitation, the Nomination Notice;

(D) to indemnify and hold harmless (jointly with all other members of a Nominating Group, if applicable) the corporation and each of
its directors, officers and employees individually against any liability, loss, damages, expenses or other costs (including attorneys’ fees)
incurred in connection with any action, suit or proceeding (whether threatened, pending or completed), whether legal, judicial administrative
or investigative, against the corporation or any of its directors, officers or employees arising out of or relating to a failure or alleged failure
of the Nominating Stockholder or Stockholder Nominee to comply with, or any breach or alleged breach of, its, or his or her, as applicable,
obligations, agreements or representations under or pursuant to this Section SA;
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(E) to promptly (and in any event within 48 hours of discovering such misstatement or omission) notify the corporation if information
included in the Nomination Notice, or in any other communication by the Nominating Stockholder (including with respect to any member
of a Nominating Group) with the corporation, its stockholders or any other person in connection with the nomination or election ceases to be
true and accurate in all material respects (or omits a material fact necessary to make the statements made not misleading), and promptly
notify the corporation of the information that is required to correct the misstatement or omission; and

(F) in the event that the Nominating Stockholder (including any member of a Nominating Group) has failed to continue to satisfy the
eligibility requirements described in paragraph (d) of this Section 5A, to promptly notify the corporation; and

(vii) an executed questionnaire, representation and agreement pursuant to paragraph (h) of this Section SA (which forms of questionnaire,
representation and agreement shall be provided by the Secretary of the corporation promptly upon written request), which must be submitted within ten
days after the date on which the Secretary of the corporation provides the Nominating Stockholder (or the Authorized Group Member, in the case of a
Nominating Group) the forms of questionnaire, representation and agreement.

The information and documents required by this paragraph (f) of Section SA shall be provided with respect to and executed by the Nominating
Stockholder (and each member of a Nominating Group), and provided with respect to the persons specified in Instructions 1 and 2 to Items 6(c) and
(d) of Schedule 14N (or any successor item). The Nomination Notice shall be deemed submitted on the date on which all of the information and
documents referred to in this paragraph (f) of Section 5A (other than such information and documents required to be provided after the date the
Nomination Notice is first submitted) have been delivered to or, if sent by mail, received by the Secretary of the corporation.

(g) Exclusion or Disqualification of Stockholder Nominees.

(i) If, after the deadline for submitting a Nomination Notice as set forth in paragraph (e) of Section SA, a Nominating Stockholder becomes
ineligible or withdraws its nomination or a Stockholder Nominee becomes ineligible or unwilling to serve on the Board of Directors, whether before or
after the mailing of the corporation’s definitive proxy statement, the corporation shall not be required to include in its proxy statement or on any ballot or
form of proxy the Stockholder Nominee or any successor or replacement nominee proposed by the Nominating Stockholder or by any other Nominating
Stockholder.

(i1) Notwithstanding anything to the contrary contained in this Section 5A, the corporation may omit from its proxy materials any
Stockholder Nominee, and any information concerning such Stockholder Nominee (including a Nominating Stockholder’s statement in support) and
communicate to its stockholders that such Stockholder Nominee will not be eligible for election at the annual meeting or that no vote will be held or
occur as to such Stockholder Nominee, if:
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(A) the corporation receives a notice (whether or not subsequently withdrawn) that a stockholder intends to nominate any candidate
for election to the Board of Directors at the annual meeting pursuant to the advance notice requirements for stockholder nominees set forth
in paragraph (c) of Section 5 of these Bylaws;

(B) the Nominating Stockholder has engaged in a “solicitation” within the meaning of Rule 14a-1(1) under the 1934 Act with respect
to the annual meeting, other than with respect to such Nominating Stockholder’s Stockholder Nominee(s) or any nominee of the Board of
Directors;

(C) the Nominating Stockholder or the Authorized Group Member, as applicable, or any qualified representative thereof, does not
appear at the annual meeting to present the nomination submitted in accordance with this Section 5A;

(D) the Board of Directors, acting in good faith, determines that such Stockholder Nominee’s nomination or election to the Board of
Directors would result in the corporation violating or failing to be in compliance with these Bylaws or the Certificate of Incorporation, or
any applicable law, rule or regulation to which the corporation is subject, including the Stock Exchange Rules;

(E) the Stockholder Nominee is not independent under the Stock Exchange Rules and any publicly disclosed standards used by the
Board of Directors in determining and disclosing the independence of the directors, in each case as determined by the Board of Directors;

(F) the Stockholder Nominee was nominated for election to the Board of Directors pursuant to this Section SA at one of the
corporation’s two preceding annual meetings of stockholders and either withdrew from or became ineligible or unavailable for election at
such annual meeting or received a vote of less than 20% of the shares of common stock of the corporation entitled to vote for such
Stockholder Nominee;

(G) the Stockholder Nominee has been, within the past three years, an officer or director of a competitor, as defined for purposes of
Section 8 of the Clayton Antitrust Act of 1914, as amended; or

(H) the Nominating Stockholder has failed to continue to satisfy the eligibility requirements described in paragraph (d) of this
Section SA, any of the representations and warranties made in the Nomination Notice ceases to be true and accurate in all material respects
(or omits a material fact necessary to make the statement made not misleading), the Stockholder Nominee becomes unwilling or unable to
serve on the Board of Directors or any violation or breach occurs of any of the obligations, agreements, representations or warranties of the
Nominating Stockholder or the Stockholder Nominee under or pursuant to this Section SA;

and in such case such nomination shall be disregarded and no vote on such Stockholder Nominee will occur (notwithstanding that proxies in respect of
such vote may have been received by the corporation), and the Nominating Stockholder may not, after the last day on which a Nomination Notice would
be timely, cure in any way any defect preventing the nomination of the Stockholder Nominee.
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(iii) Notwithstanding anything to the contrary contained in this Section SA, the corporation may omit from its proxy statement, or may
supplement or correct, any information, including all or any portion of the statement in support of the Stockholder Nominee included in the Nomination
Notice, if:

(A) such information is not true in all material respects or omits a material statement necessary to make the statements made not
misleading;

(B) such information directly or indirectly impugns the character, integrity or personal reputation of, or directly or indirectly makes
charges concerning improper, illegal or immoral conduct or associations, without factual foundation, with respect to, any individual,
corporation, partnership, association or other entity, organization or governmental authority; or

(C) the inclusion of such information in the proxy statement would otherwise violate the SEC proxy rules or any other applicable law,
rule or regulation.

(iv) The corporation may solicit against, and include in the proxy statement its own statement in opposition to the nomination of the
Stockholder Nominee and any other statement or information that the corporation or the Board of Directors determines in its discretion to include in the
proxy statement relating to the Stockholder Nominee and/or the Nominating Stockholder, including, without limitation, information relating to any
Compensation Arrangement and/or Voting Commitment, and any of the information provided pursuant to this Section SA.

(h) Submission of Questionnaire, Representation and Agreement. To be eligible to be a nominee for election as a director of the corporation
pursuant to Section 5 or Section SA of these Bylaws, the person proposed to be nominated must deliver or mail (in accordance with the time periods
prescribed for delivery of notice under Section 5 or Section 5A, as_applicable) to the Secretary of the corporation an executed questionnaire (in the form
available from the Secretary of the corporation) with respect to the background and qualification of such person to serve as a director of the corporation
and the background of any other person or entity on whose behalf the nomination is being made and an executed representation and agreement (in the
form available from the Secretary) that such person: (i) is not and will not become a party to (A) any Voting Commitment that has not been disclosed to
the corporation or (B) any Voting Commitment that could limit or interfere with such person’s ability to comply, if elected as a director of the
corporation, with such person’s fiduciary duties under applicable law; (ii) is not and will not become a party to any Compensation Arrangement that has
not been disclosed to the corporation; (iii) if elected as a director of the corporation, will comply with all informational and similar requirements of
applicable insurance policies and laws and regulations in connection with service or action as a director of the corporation; (iv) if elected as a director of
the corporation, will comply with all applicable laws (including, without limitation, fiduciary duty requirements), policies and guidelines of the
corporation, including, without limitation, those relating to stock ownership, corporate governance, conflict of interest, confidentiality and securities
trading; (v) if elected as a director of the corporation, will act in the best interests of the corporation and its stockholders and not in the interests of
individual constituencies; and (vi) will promptly provide to the corporation such other information as it may reasonably request.
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SECTION 6. SPECIAL MEETINGS.

(a) Special meetings of the stockholders of the corporation may be called, for any purpose or purposes, by (i) the Chairman of the Board of
Directors, (ii) the Chief Executive Officer, (iii) the Board of Directors pursuant to a resolution adopted by a majority of the total number of authorized
directors (whether or not there exist any vacancies in previously authorized directorships at the time any such resolution is presented to the Board of
Directors for adoption), or (iv) by the Secretary of the corporation at the request of the holders of the shares entitled to cast not less than ten percent
(10%) of the votes at a meeting of stockholders (assuming all shares entitled to vote at such meeting were present and voted), and shall be held at such
place, if any, on such date, and at such time as the Board of Directors shall fix.

(b) If a special meeting is called by any person or persons other than the Board of Directors, the request shall be in writing, specifying the general
nature of the business proposed to be transacted and the information required in paragraph (b) or (c) of Section 5 of these Bylaws, as applicable, and
shall be delivered personally or sent by registered mail or by telegraphic or other facsimile transmission to the Chairman of the Board of Directors, the
Chief Executive Officer, or the Secretary of the corporation. The Board of Directors shall determine the date, time and place, if any, of such special
meeting, which shall be held not less than thirty-five (35) nor more than one hundred twenty (120) days after the date of the receipt of the request.
Notwithstanding the foregoing, a special meeting requested by stockholders shall not be held if the Board of Directors has called or calls for an annual
meeting of stockholders to be held within ninety (90) days after the Secretary of the corporation receives the request for the special meeting and the
Board of Directors determines in good faith that the business of such annual meeting includes (among any other matters properly brought before the
annual meeting) any identical or substantially similar item of business as specified in the special meeting request. For purposes of this paragraph (b) of
Section 6, the election or removal of directors shall be deemed a “similar item” with respect to all items of business involving the election or removal of
directors, changing the size of the Board of Directors and the filling of vacancies and/or newly created directorships resulting from any increase in the
authorized number of directors. A stockholder may revoke a request for a special meeting at any time by written revocation delivered to the Secretary of
the corporation, and if, following such revocation, there are un-revoked requests from stockholders holding in the aggregate less than the requisite
number of shares entitling the stockholders to request the calling of a special meeting, the Board of Directors, in its discretion, may cancel the special
meeting. Upon determination of the date, time and place (if any) of the meeting, the officer receiving the request shall cause notice to be given to the
stockholders entitled to vote, in accordance with the provisions of Section 7 of these Bylaws. Only such business shall be conducted at a special meeting
of stockholders as shall have been brought before the meeting pursuant to the corporation’s notice of meeting.
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(c) In the event the corporation calls a special meeting of stockholders for the purpose of electing one or more directors to the Board of Directors,
any stockholder entitled to vote in such election of directors may nominate a person or persons (as the case may be) for election to such position(s) as
specified in the corporation’s notice of meeting if the stockholder delivers notice of such nomination to the Secretary at the principal executive offices of
the corporation not earlier than the close of business on the ninetieth (90th) day prior to such special meeting and not later than the close of business on
the later of the sixtieth (60th) day prior to such special meeting or, in the event public announcement of the date of such special meeting is first made by
the corporation fewer than seventy (70) days prior to the date of such special meeting, the close of business on the tenth (10th) day following the day on
which public announcement of the date of such meeting is first made by the corporation. In no event shall the public announcement of an adjournment
or postponement of a special meeting commence a new time period (or extend any time period) for the giving of a stockholder’s notice as described
above. Such notice shall contain all such information required to be included, and such otherwise comply with, a stockholder’s notice of nomination
delivered pursuant to paragraph (c) of Section 5. For the avoidance of doubt, stockholders are not permitted to nominate persons for election to the
Board of Directors pursuant to Section 5A at a special meeting of stockholders.

(d) Nothing contained in this Section 6 shall be construed as limiting, fixing, or affecting the time when a meeting of stockholders called by action
of the Board of Directors may be held.

SECTION 7. NOTICE OF MEETINGS. Except as otherwise provided by law, the Certificate of Incorporation or these Bylaws, written notice
of each meeting of stockholders shall be given not less than ten (10) nor more than sixty (60) days before the date of the meeting to each stockholder
entitled to vote at such meeting, such notice to specify the place, if any, date and hour of the meeting, the means of remote communications, if any, by
which stockholders and proxy holders may be deemed to be present in person and vote at such meeting, the record date for determining the stockholders
entitled to vote at the meeting (if such date is different from the record date for determining stockholders entitled to notice of the meeting), and, in the
case of a special meeting, the purpose or purposes for which the meeting is called. Any previously scheduled meeting of stockholders may be postponed
and any special meeting of stockholders may be canceled, by resolution of the Board upon public notice given prior to the date previously scheduled for
such meeting of stockholders.

SECTION 8. QUORUM. At all meetings of stockholders, except where otherwise provided by statute, the Certificate of Incorporation or these
Bylaws, the presence, in person or by proxy duly authorized, of the holders of a majority of the outstanding shares of stock entitled to vote shall
constitute a quorum for the transaction of business. In the absence of a quorum, any meeting of stockholders may be adjourned, from time to time, either
by the chairman of the meeting or by vote of the holders of a majority of the shares represented thereat, but no other business shall be transacted at such
meeting. The stockholders present at a duly called or convened meeting, at which a quorum is present, may continue to transact business until
adjournment, notwithstanding the withdrawal of enough stockholders to leave less than a quorum. Where a separate vote by a class or classes or series is
required, except where otherwise provided by statute, the Certificate of Incorporation or these Bylaws, a majority of the outstanding shares of such class
or classes or series, present in person or represented by proxy, shall constitute a quorum entitled to take action with respect to that vote on that matter.
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SECTION 9. ADJOURNMENT AND NOTICE OF ADJOURNED MEETINGS. Any meeting of stockholders, whether annual or special,
may be adjourned from time to time, whether or not a quorum is present, either by the chairman of the meeting (for any or no reason) or by the vote of a
majority of the shares casting votes, excluding abstentions. When a meeting is adjourned to another time or place, notice need not be given of the
adjourned meeting if the time and place, if any, thereof, and the means of remote communications, if any, by which stockholders and proxy holders may
be deemed to be present in person and vote at such adjourned meeting, are announced at the meeting at which the adjournment is taken. At the
adjourned meeting, the corporation may transact any business which might have been transacted at the original meeting. If the adjournment is for more
than thirty (30) days or if after the adjournment a new record date for determination of stockholders entitled to vote at the meeting is fixed for the
adjourned meeting, the Board of Directors shall fix as the record date for determining stockholders entitled to notice of such adjourned meeting the same
or an earlier date as that fixed for determination of stockholders entitled to vote at the adjourned meeting, and shall give notice of the adjourned meeting
to each stockholder of record as of the record date so fixed for notice of such adjourned meeting.

SECTION 10. VOTING RIGHTS. For the purpose of determining those stockholders entitled to vote at any meeting of the stockholders, except
as otherwise provided by law, only persons in whose names shares stand on the stock records of the corporation on the record date for determining
stockholders entitled to vote, as determined in accordance with Section 37 of these Bylaws, shall be entitled to vote at any meeting of stockholders.
Every person entitled to vote shall have the right to do so either in person or by a proxy granted in accordance with Delaware law. No proxy shall be
voted after three (3) years from its date of creation unless the proxy provides for a longer period. Except as otherwise provided by law, the Certificate of
Incorporation or these Bylaws, any question or matter submitted to a vote of stockholders shall be approved by the holders of a majority of the votes cast
thereon; provided, however, directors shall be elected by a plurality of the votes cast if, as of the date of the meeting of the stockholders, the number of
nominees exceeds the number of directors to be elected. In relation to the election of a director at a meeting where the number of nominees does not
exceed the number of directors to be elected, a majority of votes cast shall mean that the number of shares voted “for” a director’s election exceeds fifty
percent (50%) of the number of votes cast with respect to that director’s election, with votes cast including votes to withhold authority in each case and
excluding abstentions with respect to that director’s election. Notwithstanding anything to the contrary set forth in these Bylaws, (x) the non-binding
advisory vote with respect to executive compensation pursuant to Section 14A(a)(1) of the 1934 Act, and the rules and regulations promulgated
thereunder, shall require the affirmative vote of a majority of the votes cast thereon, and (y) the non-binding advisory vote, pursuant to Section 14A(a)
(2) of the 1934 Act, and the rules and regulations promulgated thereunder, with respect to the determination as to whether the vote described in the
preceding clause (x) shall occur every one (1), two (2) or three (3) years shall be decided by a plurality of the votes cast. For purposes of this Section 10,
neither abstentions nor broker non-votes shall count as votes cast.

SECTION 11. JOINT OWNERS OF STOCK. If shares or other securities having voting power stand of record in the names of two (2) or more
persons, whether fiduciaries, members of a partnership, joint tenants, tenants in common, tenants by the entirety, or otherwise, or if two (2) or more
persons have the same fiduciary relationship respecting the
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same shares, unless the Secretary is given written notice to the contrary and is furnished with a copy of the instrument or order appointing them or
creating the relationship wherein it is so provided, their acts with respect to voting shall have the following effect: (a) if only one (1) votes, its, his or her
act binds all; (b) if more than one (1) votes, the act of the majority so voting binds all; (c) if more than one (1) votes, but the vote is evenly split on any
particular matter, each faction may vote the securities in question proportionally, or may apply to the Delaware Court of Chancery for relief as provided
in the General Corporation Law of the State of Delaware (the “General Corporation Law”), Section 217(b). If the instrument filed with the Secretary
shows that any such tenancy is held in unequal interests, a majority or even-split for the purpose of subsection (c) shall be a majority or even-split in
interest.

SECTION 12. LIST OF STOCKHOLDERS. The Secretary shall prepare and make, at least ten (10) days before every meeting of stockholders,
a complete list of the stockholders entitled to vote at said meeting (provided, however, if the record date for determining the stockholders entitled to vote
is less than ten (10) days before the date of the meeting, the list shall reflect the stockholders entitled to vote as of the tenth (10th) day before the
meeting date), arranged in alphabetical order, showing the address of each stockholder and the number of shares registered in the name of each
stockholder. Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting, at least ten (10) days prior to the
meeting (i) on a reasonably accessible electronic network, provided that the information required to gain access to such list is provided with the notice of
meeting, or (ii) during ordinary business hours at the principal place of business of the corporation. If the meeting is to be held at a place, then a list of
stockholders entitled to vote at the meeting shall be produced and kept at the time and place of the meeting during the whole time thereof and may be
examined by any stockholder who is present. If the meeting is to be held solely by means of remote communication, then the list shall also be open to
the examination of any stockholder during the whole time of the meeting on a reasonably accessible electronic network, and the information required to
access such list shall be provided with the notice of the meeting. Except as otherwise provided by law, the stock ledger shall be the only evidence as to
who are the stockholders entitled to examine the list of stockholders required by this Section 12 or to vote in person or by proxy at any meeting of
stockholders.

SECTION 13. ACTION WITHOUT MEETING. Unless otherwise provided in the Certificate of Incorporation, no action shall be taken by the
stockholders except at an annual or special meeting of stockholders called in accordance with these Bylaws, and no action shall be taken by the
stockholders by written consent.

SECTION 14. ORGANIZATION.

(a) At every meeting of stockholders, the Chairman of the Board of Directors, or, if a Chairman has not been appointed or is absent, the President,
or, if the President is absent, a chairman of the meeting chosen by a majority in interest of the stockholders entitled to vote, present in person or by
proxy, shall act as chairman. The Secretary, or, in his or her absence, an Assistant Secretary directed to do so by the President, shall act as secretary of
the meeting.
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(b) The Board of Directors of the corporation shall be entitled to make such rules or regulations for the conduct of meetings of stockholders as it
shall deem necessary, appropriate or convenient. Subject to such rules and regulations of the Board of Directors, if any, the chairman of the meeting
shall have the right and authority to prescribe such rules, regulations and procedures and to do all such acts as, in the judgment of such chairman, are
necessary, appropriate or convenient for the proper conduct of the meeting, including, without limitation, establishing an agenda or order of business for
the meeting, rules and procedures for maintaining order at the meeting and the safety of those present, limitations on attendance at or participation in
such meeting to stockholders of record of the corporation and their duly authorized and constituted proxies and such other persons as the chairman shall
permit, restrictions on entry to the meeting after the time fixed for the commencement thereof, limitations on the time allotted to questions or comments
by participants, regulation of the opening and closing of the polls for balloting on matters which are to be voted on by ballot, removal of any stockholder
or individual who refuses to comply with meeting procedures, rules or guidelines, and restrictions on the use of audio/video recording devices, cell
phones and other electronic devices. Unless and to the extent determined by the Board of Directors or the chairman of the meeting, meetings of
stockholders shall not be required to be held in accordance with rules of parliamentary procedure.

ARTICLE 1V
DIRECTORS

SECTION 15. NUMBER AND TERM OF OFFICE. The authorized number of directors of the corporation shall be fixed in accordance with
the Certificate of Incorporation. Directors need not be stockholders unless so required by the Certificate of Incorporation.

SECTION 16. POWERS. The business and affairs of the corporation shall be managed by or under the direction of the Board of Directors.

SECTION 17. CLASSES OF DIRECTORS. Subject to the rights of the holders of any series of Preferred Stock to elect additional directors
under specified circumstances, the directors shall be divided into three classes as provided in the Company’s Certificate of Incorporation, as amended
from time to time.

SECTION 18. VACANCIES. Unless otherwise provided in the Certificate of Incorporation, any vacancies on the Board of Directors resulting
from death, resignation, disqualification, removal or other causes, and any newly created directorships resulting from any increase in the number of
directors shall, unless the Board of Directors determines by resolution that any such vacancies or newly created directorships shall be filled by
stockholders, be filled only by the affirmative vote of a majority of the directors then in office, even though less than a quorum of the Board of
Directors. Any director elected in accordance with the preceding sentence shall hold office for the remainder of the full term of the director for which
the vacancy was created or occurred and until such director’s successor shall have been elected and qualified.

SECTION 19. RESIGNATION. Any director may resign at any time by delivering his or her written resignation to the Secretary, such
resignation to specify whether it will be effective at a particular time, upon receipt by the Secretary or at the pleasure of the Board of Directors. If no
such specification is made, it shall be deemed effective when delivered. When
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one or more directors shall resign from the Board of Directors, effective at a future date, a majority of the directors then in office, including those who
have so resigned, shall have power to fill such vacancy or vacancies, the vote thereon to take effect when such resignation or resignations shall become
effective, and each director so chosen shall hold office for the unexpired portion of the term of the director whose place shall be vacated and until his or
her successor shall have been duly elected and qualified.

SECTION 20. REMOVAL. Subject to the rights of the holders of any series of Preferred Stock, no director shall be removed without cause.
Subject to any limitations imposed by law, the Board of Directors or any individual director may be removed from office at any time with cause by the
affirmative vote of the holders of a majority of the voting power of all the then-outstanding shares of voting stock of the corporation, entitled to vote at
an election of directors (the “Voting Stock™).

SECTION 21. MEETINGS.

(a) ANNUAL MEETINGS. The annual meeting of the Board of Directors shall be held immediately before or after the annual meeting of
stockholders. No notice of an annual meeting of the Board of Directors shall be necessary and such meeting shall be held for the purpose of electing
officers and transacting such other business as may lawfully come before it.

(b) REGULAR MEETINGS. Except as hereinafter otherwise provided, regular meetings of the Board of Directors shall be held in the office of the
corporation required to be maintained pursuant to Section 2 hereof. Unless otherwise restricted by the Certificate of Incorporation, regular meetings of
the Board of Directors may also be held at any place within or without the State of Delaware which has been designated by resolution of the Board of
Directors or the written consent of all directors.

(c) SPECIAL MEETINGS. Unless otherwise restricted by the Certificate of Incorporation, special meetings of the Board of Directors may be held
at any time and place within or without the State of Delaware whenever called by the Chairman of the Board, the President or any two of the directors.

(d) TELEPHONE MEETINGS. Any member of the Board of Directors, or of any committee thereof, may participate in a meeting by means of
conference telephone or similar communications equipment by means of which all persons participating in the meeting can hear each other, and
participation in a meeting by such means shall constitute presence in person at such meeting.

(e) NOTICE OF MEETINGS. Notice of the time and place of all special meetings of the Board of Directors shall be given orally or in writing, by
telephone, including a voice messaging system or other system or technology designed to record and communicate messages, facsimile, telegraph or
telex, or by electronic mail or other electronic means, during normal business hours, at least twenty-four (24) hours before the date and time of the
meeting, or sent in writing to each director by first class mail, charges prepaid, at least three (3) days before the date of the meeting.
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SECTION 22. QUORUM AND VOTING.

(a) Unless the Certificate of Incorporation requires a greater number and except with respect to indemnification questions arising under Section 43
hereof, for which a quorum shall be one-third of the exact number of directors fixed from time to time in accordance with the Certificate of
Incorporation, a quorum of the Board of Directors shall consist of a majority of the exact number of directors fixed from time to time by the Board of
Directors in accordance with the Certificate of Incorporation; provided, however, at any meeting whether a quorum be present or otherwise, a majority
of the directors present may adjourn from time to time until the time fixed for the next regular meeting of the Board of Directors, without notice other
than by announcement at the meeting.

(b) At each meeting of the Board of Directors at which a quorum is present, all questions and business shall be determined by the affirmative vote
of a majority of the directors present, unless a different vote be required by law, the Certificate of Incorporation or these Bylaws.

SECTION 23. ACTION WITHOUT MEETING. Unless otherwise restricted by the Certificate of Incorporation or these Bylaws, any action
required or permitted to be taken at any meeting of the Board of Directors or of any committee thereof may be taken without a meeting, if all members
of the Board of Directors or committee, as the case may be, consent thereto in writing or by electronic transmission (including, for the avoidance of
doubt, email consent without a signature), and such writing or writings (or electronic transmission(s)) are filed with the minutes of proceedings of the
Board of Directors or committee.

SECTION 24. FEES AND COMPENSATION. Directors shall be entitled to such compensation for their services as may be approved by the
Board of Directors, including, if so approved, by resolution of the Board of Directors, a fixed sum and expenses of attendance, if any, for attendance at
each regular or special meeting of the Board of Directors and at any meeting of a committee of the Board of Directors. Nothing herein contained shall be
construed to preclude any director from serving the corporation in any other capacity as an officer, agent, employee, or otherwise and receiving
compensation therefor.

SECTION 25. COMMITTEES.

(a) EXECUTIVE COMMITTEE. The Board of Directors may appoint an Executive Committee to consist of one (1) or more members of the
Board of Directors. The Executive Committee, to the extent permitted by law and provided in the resolution of the Board of Directors, shall have and
may exercise all the powers and authority of the Board of Directors in the management of the business and affairs of the corporation, and may authorize
the seal of the corporation to be affixed to all papers which may require it; but no such committee shall have the power or authority in reference to
(1) approving or adopting, or recommending to the stockholders, any action or matter expressly required by the General Corporation Law to be
submitted to stockholders for approval, or (ii) adopting, amending or repealing any bylaw of the corporation.

(b) OTHER COMMITTEES. The Board of Directors may, from time to time, appoint such other committees as may be permitted by law. Such
other committees appointed by the Board of Directors shall consist of one (1) or more members of the Board of Directors and shall have such powers
and perform such duties as may be prescribed by the resolution or resolutions creating such committees, but in no event shall any such committee have
the powers denied to the Executive Committee in these Bylaws.
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(c) TERM. Each member of a committee of the Board of Directors shall serve a term on the committee coexistent with such member’s term on the
Board of Directors. The Board of Directors, subject to the provisions of subsections (a) or (b) of this Section 25 may at any time increase or decrease the
number of members of a committee or terminate the existence of a committee. The membership of a committee member shall terminate on the date of
his or her death, voluntary resignation from the committee or from the Board of Directors, removal from such committee or the Board of Directors, or
disqualification as a director or member of the committee. The Board of Directors may at any time for any reason remove any individual committee
member and the Board of Directors may fill any committee vacancy created by death, resignation, removal, disqualification or increase in the number of
members of the committee. The Board of Directors may designate one or more directors as alternate members of any committee, who may replace any
absent or disqualified member at any meeting of the committee, and, in the absence or disqualification of any member of a committee, the member or
members thereof present at any meeting and not disqualified from voting, whether or not he, she or they constitute a quorum, may unanimously appoint
another member of the Board of Directors to act at the meeting in the place of any such absent or disqualified member.

(d) MEETINGS. Unless the Board of Directors shall otherwise provide, regular meetings of the Executive Committee or any other committee
appointed pursuant to this Section 25 shall be held at such times and places as are determined by the Board of Directors, or by any such committee, and
when notice thereof has been given to each member of such committee, no further notice of such regular meetings need be given thereafter. Special
meetings of any such committee may be held at any place which has been determined from time to time by such committee, and may be called by any
director who is a member of such committee, upon written notice to the members of such committee of the time and place of such special meeting given
in the manner provided for the giving of written notice to members of the Board of Directors of the time and place of special meetings of the Board of
Directors. A majority of the authorized number of members of any such committee shall constitute a quorum for the transaction of business, and the act
of a majority of those present at any meeting at which a quorum is present shall be the act of such committee.

SECTION 26. ORGANIZATION; CHAIRMAN OF THE BOARD OF DIRECTORS.

(a) At every meeting of the directors, the Chairman of the Board of Directors, or, if a Chairman has not been appointed or is absent, the President,
or if the President is absent, the most senior Vice President, or, in the absence of any such officer, a chairman of the meeting chosen by a majority of the
directors present, shall preside over the meeting. The Secretary, or in his or her absence, an Assistant Secretary directed to do so by the President, shall
act as secretary of the meeting.
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(b) The Chairman of the Board of Directors, when present, or another person designated by the Chairman of the Board of Directors, shall preside
at all meetings of the stockholders. The Chairman of the Board of Directors shall perform other duties commonly incident to his or her office and shall
also perform such other duties and have such other powers as the Board of Directors shall designate from time to time. If there is no President, then the
Chairman of the Board of Directors shall also serve as the Chief Executive Officer of the corporation and shall have the powers and duties prescribed in
paragraph (b) of Section 28 hereof.

ARTICLE V
OFFICERS

SECTION 27. OFFICERS DESIGNATED. The officers of the corporation shall include, if and when designated by the Board of Directors, the
Chief Executive Officer, the President, one or more Vice Presidents, the Secretary, the Chief Financial Officer, the Treasurer and the Controller, all of
whom shall be elected at the annual organizational meeting of the Board of Directors. The Board of Directors may also appoint one or more Assistant
Secretaries, Assistant Treasurers, Assistant Controllers and such other officers and agents with such powers and duties as it shall deem necessary. The
Board of Directors may assign such additional titles to one or more of the officers as it shall deem appropriate. Any one person may hold any number of
offices of the corporation at any one time unless specifically prohibited therefrom by law. The salaries and other compensation of the officers of the
corporation shall be fixed by or in the manner designated by the Board of Directors.

SECTION 28. TENURE AND DUTIES OF OFFICERS.

(a) GENERAL. All officers shall hold office at the pleasure of the Board of Directors and until their successors shall have been duly elected and
qualified, unless sooner removed. Any officer elected or appointed by the Board of Directors may be removed at any time by the Board of Directors. If
the office of any officer becomes vacant for any reason, the vacancy may be filled by the Board of Directors.

(b) DUTIES OF PRESIDENT. The President shall preside at all meetings of the stockholders and at all meetings of the Board of Directors, unless
the Chairman of the Board of Directors has been appointed and is present. Unless some other officer has been elected Chief Executive Officer of the
corporation, the President shall be the chief executive officer of the corporation and shall, subject to the control of the Board of Directors, have general
supervision, direction and control of the business and officers of the corporation. The President shall perform other duties commonly incident to his or
her office and shall also perform such other duties and have such other powers as the Board of Directors shall designate from time to time.

(c) DUTIES OF VICE PRESIDENTS. The Vice Presidents may assume and perform the duties of the President in the absence or disability of the
President or whenever the office of President is vacant. The Vice Presidents shall perform other duties commonly incident to their office and shall also
perform such other duties and have such other powers as the Board of Directors or the President shall designate from time to time.
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(d) DUTIES OF SECRETARY. The Secretary shall attend all meetings of the stockholders and of the Board of Directors and shall record all acts
and proceedings thereof in the minute book of the corporation. The Secretary shall give notice in conformity with these Bylaws of all meetings of the
stockholders and of all meetings of the Board of Directors and any committee thereof requiring notice. The Secretary shall perform all other duties given
him or her in these Bylaws and other duties commonly incident to his or her office and shall also perform such other duties and have such other powers
as the Board of Directors shall designate from time to time. The President may direct any Assistant Secretary to assume and perform the duties of the
Secretary in the absence or disability of the Secretary, and each Assistant Secretary shall perform other duties commonly incident to his or her office and
shall also perform such other duties and have such other powers as the Board of Directors or the President shall designate from time to time.

(e) DUTIES OF CHIEF FINANCIAL OFFICER. The Chief Financial Officer shall keep or cause to be kept the books of account of the
corporation in a thorough and proper manner and shall render statements of the financial affairs of the corporation in such form and as often as required
by the Board of Directors or the President. The Chief Financial Officer, subject to the order of the Board of Directors, shall have the custody of all funds
and securities of the corporation. The Chief Financial Officer shall perform other duties commonly incident to his or her office and shall also perform
such other duties and have such other powers as the Board of Directors or the President shall designate from time to time. The President may direct the
Treasurer or any Assistant Treasurer, or the Controller or any Assistant Controller to assume and perform the duties of the Chief Financial Officer in the
absence or disability of the Chief Financial Officer, and each Treasurer and Assistant Treasurer and each Controller and Assistant Controller shall
perform other duties commonly incident to his or her office and shall also perform such other duties and have such other powers as the Board of
Directors or the President shall designate from time to time.

SECTION 29. DELEGATION OF AUTHORITY. The Board of Directors may from time to time delegate the powers or duties of any officer to
any other officer or agent, notwithstanding any provision hereof.

SECTION 30. RESIGNATIONS. Any officer may resign at any time by giving written notice to the Board of Directors or to the President or to
the Secretary. Any such resignation shall be effective when received by the person or persons to whom such notice is given, unless a later time is
specified therein, in which event the resignation shall become effective at such later time. Unless otherwise specified in such notice, the acceptance of
any such resignation shall not be necessary to make it effective. Any resignation shall be without prejudice to the rights, if any, of the corporation under
any contract with the resigning officer.

SECTION 31. REMOVAL. Any officer may be removed from office at any time, either with or without cause, by the affirmative vote of a
majority of the directors in office at the time, or by the unanimous written consent of the directors in office at the time, or by any committee or superior
officers upon whom such power of removal may have been conferred by the Board of Directors.

25



ARTICLE VI

EXECUTION OF CORPORATE INSTRUMENTS AND
VOTING OF SECURITIES OWNED BY THE CORPORATION

SECTION 32. EXECUTION OF CORPORATE INSTRUMENTS. The Board of Directors may, in its discretion, determine the method and
designate the signatory officer or officers, or other person or persons, to execute on behalf of the corporation any corporate instrument or document, or
to sign on behalf of the corporation the corporate name without limitation, or to enter into contracts on behalf of the corporation, except where otherwise
provided by law, the Certificate of Incorporation or these Bylaws, and such execution or signature shall be binding upon the corporation. Unless
otherwise specifically determined by the Board of Directors or otherwise required by law, promissory notes, deeds of trust, mortgages and other
evidences of indebtedness of the corporation, and other corporate instruments or documents requiring the corporate seal, and certificates of shares of
stock owned by the corporation, shall be executed, signed or endorsed by the Chairman of the Board of Directors, or the President or any Vice President,
and by the Secretary or Treasurer or any Assistant Secretary or Assistant Treasurer. All other instruments and documents requiring the corporate
signature, but not requiring the corporate seal, may be executed as aforesaid or in such other manner as may be directed by the Board of Directors. All
checks and drafts drawn on banks or other depositaries on funds to the credit of the corporation or in special accounts of the corporation shall be signed
by such person or persons as the Board of Directors shall authorize so to do. Unless authorized or ratified by the Board of Directors or within the agency
power of an officer, no officer, agent or employee shall have any power or authority to bind the corporation by any contract or engagement or to pledge
its credit or to render it liable for any purpose or for any amount.

SECTION 33. VOTING OF SECURITIES OWNED BY THE CORPORATION. All stock and other securities of other corporations or
entities owned or held by the corporation for itself, or for other parties in any capacity, shall be voted, and all proxies with respect thereto shall be
executed, by the person authorized so to do by resolution of the Board of Directors, or, in the absence of such authorization, by the Chairman of the
Board of Directors, the Chief Executive Officer, the President, or any Vice President.

ARTICLE V11
SHARES OF STOCK

SECTION 34. FORM AND EXECUTION OF CERTIFICATES. Shares of the capital stock of the corporation shall be represented by
certificates; provided, however, the Board of Directors may provide by resolution that some or all of any or all classes or series of its stock shall be
uncertificated shares. Every holder of stock represented by certificates shall be entitled to have a certificate signed by or in the name of the corporation
by the Chairman of the Board of Directors, or the President or any Vice President, and by the Treasurer or Assistant Treasurer or the Secretary or
Assistant Secretary, certifying the number of shares owned by such holder in the corporation. Certificates for the shares of stock of the corporation shall
be in such form as is consistent with the Certificate of Incorporation and applicable law. Any or all of the
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signatures on the certificates may be facsimiles. In case any officer, transfer agent, or registrar who has signed or whose facsimile signature has been
placed upon a certificate shall have ceased to be such officer, transfer agent, or registrar before such certificate is issued, it may be issued with the same
effect as if he or she were such officer, transfer agent, or registrar at the date of issue.

SECTION 35. LOST CERTIFICATES. A new certificate or certificates or uncertificated shares may be issued in place of any certificate or
certificates theretofore issued by the corporation alleged to have been lost, stolen, or destroyed, upon the making of an affidavit of that fact by the person
claiming the certificate of stock to be lost, stolen, or destroyed. The corporation may require, as a condition precedent to the issuance of a new certificate
or certificates or uncertificated shares, the owner of such lost, stolen, or destroyed certificate or certificates, or its, his or her legal representative, to
advertise the same in such manner as it shall require or to give the corporation a surety bond in such form and amount as it may direct as indemnity
against any claim that may be made against the corporation with respect to the certificate alleged to have been lost, stolen, or destroyed.

SECTION 36. TRANSFERS.

(a) Transfers of record of shares of stock of the corporation shall be made only upon its books by the holders thereof, in person or by attorney duly
authorized, and upon the surrender of a properly endorsed certificate or certificates for a like number of shares (or, in the case of uncertificated shares, in
accordance with applicable law).

(b) The corporation shall have power to enter into and perform any agreement with any number of stockholders of any one or more classes of
stock of the corporation to restrict the transfer of shares of stock of the corporation of any one or more classes owned by such stockholders in any
manner not prohibited by the General Corporation Law.

SECTION 37. FIXING RECORD DATES. In order that the corporation may determine the stockholders entitled to notice of any meeting of
stockholders or any adjournment thereof, the Board of Directors may fix, in advance, a record date, which record date shall not precede the date upon
which the resolution fixing the record date is adopted by the Board of Directors, and which record date shall not be more than sixty (60) nor less than ten
(10) days before the date of such meeting. If the Board of Directors so fixes a date, such date shall also be the record date for determining the
stockholders entitled to vote at such meeting unless the Board of Directors determines, at the time it fixes such record date, that a later date on or before
the date of the meeting shall be the date for making such determination. If no record date is fixed by the Board of Directors, the record date for
determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day
on which notice is given, or if notice is waived, at the close of business on the day next preceding the day on which the meeting is held. A determination
of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however,
the Board of Directors may fix a new record date for the determination of stockholders entitled to vote at the adjourned meeting, and in such case shall
also fix as the record date for stockholders entitled to notice of such adjourned meeting the same or an earlier date as that fixed for determination of
stockholders entitled to vote in accordance herewith at the adjourned meeting.
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SECTION 38. REGISTERED STOCKHOLDERS. The corporation shall be entitled to recognize the exclusive right of a person registered on
its books as the owner of shares to receive dividends, and to vote as such owner, and shall not be bound to recognize any equitable or other claim to or
interest in such share or shares on the part of any other person whether or not it shall have express or other notice thereof, except as otherwise provided
by the laws of the State of Delaware.

ARTICLE VIII
OTHER SECURITIES OF THE CORPORATION

SECTION 39. EXECUTION OF OTHER SECURITIES. All bonds, debentures and other corporate securities of the corporation, other than
stock certificates (covered in Section 34), may be signed by the Chairman of the Board of Directors, the President or any Vice President, or such other
person as may be authorized by the Board of Directors, and the corporate seal impressed thereon or a facsimile of such seal imprinted thereon and
attested by the signature of the Secretary or an Assistant Secretary, or the Chief Financial Officer or Treasurer or an Assistant Treasurer; provided,
however, where any such bond, debenture or other corporate security shall be authenticated by the manual signature, or where permissible facsimile
signature, of a trustee under an indenture pursuant to which such bond, debenture or other corporate security shall be issued, the signatures of the
persons signing and attesting the corporate seal on such bond, debenture or other corporate security may be the imprinted facsimile of the signatures of
such persons. Interest coupons appertaining to any such bond, debenture or other corporate security, authenticated by a trustee as aforesaid, shall be
signed by the Treasurer or an Assistant Treasurer of the corporation or such other person as may be authorized by the Board of Directors, or bear
imprinted thereon the facsimile signature of such person. In case any officer who shall have signed or attested any bond, debenture or other corporate
security, or whose facsimile signature shall appear thereon or on any such interest coupon, shall have ceased to be such officer before the bond,
debenture or other corporate security so signed or attested shall have been delivered, such bond, debenture or other corporate security nevertheless may
be adopted by the corporation and issued and delivered as though the person who signed the same or whose facsimile signature shall have been used
thereon had not ceased to be such officer of the corporation.

ARTICLE IX
DIVIDENDS
SECTION 40. DECLARATION OF DIVIDENDS. Dividends upon the capital stock of the corporation, subject to the provisions of the

Certificate of Incorporation, if any, may be declared by the Board of Directors pursuant to law at any regular or special meeting. Dividends may be paid
in cash, in property, or in shares of the capital stock, subject to the provisions of the Certificate of Incorporation.
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SECTION 41. DIVIDEND RESERVE. Before payment of any dividend, there may be set aside out of any funds of the corporation available for
dividends such sum or sums as the Board of Directors from time to time, in their absolute discretion, think proper as a reserve or reserves to meet
contingencies, or for equalizing dividends, or for repairing or maintaining any property of the corporation, or for such other purpose as the Board of
Directors shall think conducive to the interests of the corporation, and the Board of Directors may modify or abolish any such reserve in the manner in
which it was created.

ARTICLE X
FISCAL YEAR

SECTION 42. FISCAL YEAR. The fiscal year of the corporation shall be fixed by resolution of the Board of Directors.

ARTICLE XI
INDEMNIFICATION

SECTION 43. INDEMNIFICATION OF DIRECTORS, EXECUTIVE OFFICERS, OTHER OFFICERS, EMPLOYEES AND AGENTS.

(a) DIRECTORS AND EXECUTIVE OFFICERS. The corporation shall indemnify its directors and executive officers (for the purposes of this
Article X1, “executive officers” shall have the meaning defined in Rule 3b-7 promulgated under the 1934 Act) to the fullest extent permitted by the
General Corporation Law; provided, however, the corporation may modify the extent of such indemnification by individual contracts with its directors
and executive officers; provided, further, the corporation shall not be required to indemnify any director or executive officer in connection with any
proceeding (or part thereof) initiated by such person unless (i) such indemnification is expressly required to be made by law, (ii) the proceeding was
authorized in the first instance by the Board of Directors of the corporation, (iii) such indemnification is provided by the corporation, in its sole
discretion, pursuant to the powers vested in the corporation under the General Corporation Law or (iv) such indemnification is required to be made
under paragraph (d) of this Section 43.

(b) OTHER OFFICERS, EMPLOYEES AND AGENTS. The corporation shall have power to indemnify its other officers, employees and agents
to the fullest extent permitted by the General Corporation Law.

(c) EXPENSES. The corporation shall advance to any person who was or is a party or is threatened to be made a party to any threatened, pending
or completed action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he or she is or was a director or
executive officer of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise, prior to the final disposition of the proceeding, promptly following request therefor, all expenses
incurred by such person in connection with such proceeding upon receipt of an undertaking by or on behalf of such person
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to repay said amounts if it should be determined ultimately that such person is not entitled to be indemnified under this Section 43 or otherwise.
Notwithstanding the foregoing, unless otherwise determined pursuant to paragraph (e) of this Section 43, no advance shall be made by the corporation to
an executive officer of the corporation or to any person serving at the request of the corporation as a director, officer, employee or agent of another
corporation, partnership, joint venture, trust or other enterprise, (except by reason of the fact that such person is or was a director of the corporation in
which event this paragraph shall not apply) in any action, suit or proceeding, whether civil, criminal, administrative or investigative, if a determination is
reasonably and promptly made (i) by the Board of Directors by a majority vote of a quorum consisting of directors who were not parties to the
proceeding, or (ii) if such quorum is not obtainable, or, even if obtainable, a quorum of disinterested directors so directs, by independent legal counsel in
a written opinion, that the facts known to the decision-making party at the time such determination is made demonstrate clearly and convincingly that
such person acted in bad faith or in a manner that such person did not believe to be in or not opposed to the best interests of the corporation.

(d) ENFORCEMENT. Without the necessity of entering into an express contract, all rights to indemnification and advances under this Section 43
shall be deemed to be contractual rights and be effective to the same extent and as if provided for in a contract between the corporation and the person
entitled thereto. Any right to indemnification or advances granted by this Section 43 to such person shall be enforceable by or on behalf of such person
in any court of competent jurisdiction if (i) the claim for indemnification or advances is denied, in whole or in part, or (ii) no disposition of such claim is
made within ninety (90) days of request therefor. The claimant in such enforcement action, if successful in whole or in part, shall be entitled, to the
fullest extent permitted by law, to be paid also the expense of prosecuting his or her claim. In connection with any claim for indemnification, the
corporation shall be entitled to raise as a defense to any such action that the claimant has not met the standards of conduct that make it permissible under
the General Corporation Law for the corporation to indemnify the claimant for the amount claimed. In connection with any claim by an executive officer
of the corporation or any person serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership,
joint venture, trust or other enterprise (except in any action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of the
fact that such person is or was a director of the corporation) for advances, the corporation shall be entitled to raise a defense as to any such action clear
and convincing evidence that such person acted in bad faith or in a manner that such person did not believe to be in or not opposed to the best interests
of the corporation, or with respect to any criminal action or proceeding that such person acted without reasonable cause to believe that his or her conduct
was lawful. Neither the failure of the corporation (including its Board of Directors, independent legal counsel or its stockholders) to have made a
determination prior to the commencement of such action that indemnification of the claimant is proper in the circumstances because he or she has met
the applicable standard of conduct set forth in the General Corporation Law, nor an actual determination by the corporation (including its Board of
Directors, independent legal counsel or its stockholders) that the claimant has not met such applicable standard of conduct, shall be a defense to the
action or create a presumption that claimant has not met the applicable standard of conduct.
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(e) NON-EXCLUSIVITY OF RIGHTS. The rights conferred on any person by this Section 43 shall not be exclusive of any other right which such
person may have or hereafter acquire under any statute, provision of the Certificate of Incorporation, Bylaws, agreement, vote of stockholders or
disinterested directors or otherwise, both as to action in his or her official capacity and as to action in another capacity while holding office. The
corporation is specifically authorized to enter into individual contracts with any or all of its directors, officers, employees or agents respecting
indemnification and advances, to the fullest extent permitted by the General Corporation Law.

(f) SURVIVAL OF RIGHTS. The rights conferred on any person by this Section 43 shall continue as to a person who has ceased to be a director,
officer, employee or agent of the corporation (or who has ceased to serve, at the request of the corporation, as a director, officer, employee or agent of
another corporation, partnership, joint venture, trust or other enterprise) and shall inure to the benefit of the heirs, executors and administrators of such
person.

(g) INSURANCE. To the fullest extent permitted by the General Corporation Law, the corporation, upon approval by the Board of Directors, may
purchase insurance on behalf of any person required or permitted to be indemnified pursuant to this Section 43.

(h) AMENDMENTS. Any repeal or modification of this Section 43 shall only be prospective and shall not affect the rights under this Section 43
in effect at the time of the alleged occurrence of any action or omission to act that is the cause of any proceeding against any agent of the corporation.

(i) SAVING CLAUSE. If this Section 43 or any portion hereof shall be invalidated on any ground by any court of competent jurisdiction, then the
corporation shall nevertheless indemnify each director and executive officer to the full extent permitted by any applicable portion of this Section 43 that
shall not have been invalidated, or by any other applicable law.

(j) CERTAIN DEFINITIONS. For the purposes of this Article XI, the following definitions shall apply: (1) The term “proceeding” shall be
broadly construed and shall include, without limitation, the investigation, preparation, prosecution, defense, settlement, arbitration and appeal of, and the
giving of testimony in, any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative. (2) The
term “expenses” shall be broadly construed and shall include, without limitation, court costs, attorneys’ fees, witness fees, fines, amounts paid in
settlement or judgment and any other costs and expenses of any nature or kind incurred in connection with any proceeding. (3) The term “the
corporation” shall include, in addition to the resulting corporation, any constituent corporation (including any constituent of a constituent) absorbed in a
consolidation or merger which, if its separate existence had continued, would have had power and authority to indemnify its directors, officers, and
employees or agents, so that any person who is or was a director, officer, employee or agent of such constituent corporation, or is or was serving at the
request of such constituent corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other
enterprise, shall stand in the same position under the provisions of this Article XI with respect to the resulting or surviving corporation as he or she
would have with respect to such constituent corporation if its separate existence had continued. (4) References to a “director,” “executive officer,”
“officer,” “employee,” or “agent” of the corporation shall include, without
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limitation, situations where such person is serving at the request of the corporation as, respectively, a director, executive officer, officer, employee,
trustee or agent of another corporation, partnership, joint venture, trust or other enterprise. (5) References to “other enterprises” shall include employee
benefit plans; references to “fines” shall include any excise taxes assessed on a person with respect to an employee benefit plan; and references to
“serving at the request of the corporation” shall include any service as a director, officer, employee or agent of the corporation which imposes duties on,
or involves services by, such director, officer, employee, or agent with respect to an employee benefit plan, its participants, or beneficiaries; and a person
who acted in good faith and in a manner he or she reasonably believed to be in the interest of the participants and beneficiaries of an employee benefit
plan shall be deemed to have acted in a manner “not opposed to the best interests of the corporation” as referred to in this Article XI.

ARTICLE XII
NOTICES

SECTION 44. NOTICES.

(a) NOTICE TO STOCKHOLDERS. Whenever, under any provisions of these Bylaws, notice is required to be given to any stockholder, it shall
be given in writing, timely and duly deposited in the United States mail, postage prepaid, and addressed to its, his or her last known post office address
as shown by the stock record of the corporation or its transfer agent, or by electronic transmission in accordance with applicable law.

(b) NOTICE TO DIRECTORS. Any notice required to be given to any director may be given personally or by any method stated in subsection (a);
provided that any notice delivered by mail shall be sent to such address as such director shall have filed in writing with the Secretary, or, in the absence
of such filing, to the last known post office address of such director.

(c) AFFIDAVIT OF MAILING OR ELECTRONIC TRANSMISSION. An affidavit of mailing, executed by a duly authorized and competent
employee of the corporation or its transfer agent appointed with respect to the class of stock affected, specifying the name and address or the names and
addresses of the stockholder or stockholders, or director or directors, to whom any such notice or notices was or were given, and the time and method of
giving the same, shall in the absence of fraud, be prima facie evidence of the facts therein contained. An affidavit of the Secretary or an Assistant
Secretary or of the transfer agent or other agent of the corporation that notice has been given by a form of electronic transmission shall, in the absence of
fraud, be prima facie evidence of the facts stated therein.

(d) TIME NOTICES DEEMED GIVEN. All notices given by mail, as above provided, shall be deemed to have been given as at the time of
mailing, and all notices given by electronic transmission shall be deemed to have been given as provided by applicable law.
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(¢) METHODS OF NOTICE. It shall not be necessary that the same method of giving notice be employed in respect of all directors or
stockholders, but one permissible method may be employed in respect of any one or more, and any other permissible method or methods may be
employed in respect of any other or others.

(f) FAILURE TO RECEIVE NOTICE. The period or limitation of time within which any stockholder may exercise any option or right, or enjoy
any privilege or benefit, or be required to act, or within which any director may exercise any power or right, or enjoy any privilege, pursuant to any
notice sent such stockholder or such director in the manner above provided, shall not be affected or extended in any manner by the failure of such
stockholder or such director to receive such notice.

(g) NOTICE TO PERSON WITH WHOM COMMUNICATION IS UNLAWFUL. Whenever notice is required to be given, under any provision
of law, the Certificate of Incorporation or these Bylaws, to any person with whom communication is unlawful, the giving of such notice to such person
shall not be required and there shall be no duty to apply to any governmental authority or agency for a license or permit to give such notice to such
person. Any action or meeting which shall be taken or held without notice to any such person with whom communication is unlawful shall have the
same force and effect as if such notice had been duly given. In the event that the action taken by the corporation is such as to require the filing of a
certificate under any provision of the General Corporation Law, the certificate shall state, if such is the fact and if notice is required, that notice was
given to all persons entitled to receive notice except such persons with whom communication is unlawful.

(h) NOTICE TO PERSON WITH UNDELIVERABLE ADDRESS. Whenever notice is required to be given, under any provision of law or the
Certificate of Incorporation or these Bylaws, to any stockholder to whom (i) notice of two (2) consecutive annual meetings, and all notices of meetings
or of the taking of action by written consent without a meeting to such stockholder during the period between such two (2) consecutive annual meetings,
or (ii) all, and at least two (2), payments (if sent by first class mail) of dividends or interest on securities during a twelve-month period, have been mailed
addressed to such stockholder at its, his or her address as shown on the records of the corporation and have been returned undeliverable, the giving of
such notice to such stockholder shall not be required. Any action or meeting which shall be taken or held without notice to such stockholder shall have
the same force and effect as if such notice had been duly given. If any such stockholder shall deliver to the corporation a written notice setting forth its,
his or her then current address, the requirement that notice be given to such stockholder shall be reinstated. In the event that the action taken by the
corporation is such as to require the filing of a certificate under any provision of the General Corporation Law, the certificate need not state that notice
was not given to persons to whom notice was not required to be given pursuant to this paragraph.

(i) WAIVER. Whenever notice is required to be given under any provision of the General Corporation Law, the Certificate of Incorporation or
these Bylaws, a written waiver, signed by the person entitled to notice, or a waiver by electronic transmission by the person entitled to notice, whether
before or after the time stated therein, shall be deemed equivalent to notice. Attendance of a person at a meeting shall constitute a waiver of notice of
such meeting, except when the person attends a meeting for the express purpose of objecting, at the beginning of the meeting, to the transaction of any
business because the meeting is not lawfully called or convened. Neither the business to be transacted at, nor the purpose of, any regular or special
meeting of the stockholders, directors or members of a committee of directors need be specified in any written waiver of notice or any waiver by
electronic transmission unless so required by the Certificate of Incorporation or these Bylaws.
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ARTICLE XIII
AMENDMENTS

SECTION 45. AMENDMENTS. Subject to paragraph (h) of Section 43 of these Bylaws, these Bylaws may be altered or amended or new
Bylaws adopted by the affirmative vote of at least sixty-six and two-thirds percent (66 2/3%) of the voting power of all of the then-outstanding shares of
the Voting Stock. The Board of Directors shall also have the power to adopt, amend, or repeal these Bylaws.

ARTICLE XIV
LOANS TO OFFICERS

SECTION 46. LOANS TO OFFICERS. The corporation may, in accordance with applicable law, lend money to, or guarantee any obligation of,
or otherwise assist any officer or other employee of the corporation or of its subsidiaries, including any officer or employee who is a director of the
corporation or its subsidiaries, whenever, in the judgment of the Board of Directors, such loan, guarantee or assistance may reasonably be expected to
benefit the corporation. The loan, guarantee or other assistance may be with or without interest and may be unsecured, or secured in such manner as the
Board of Directors shall approve, including, without limitation, a pledge of shares of stock of the corporation. Nothing in these Bylaws shall be deemed
to deny, limit or restrict the powers of guaranty or warranty of the corporation at common law or under any statute.

ARTICLE XV
FORUM FOR ADJUDICATION OF DISPUTES

SECTION 47. FORUM FOR ADJUDICATION OF DISPUTES.

(a) Unless the corporation consents in writing to the selection of an alternative forum, the sole and exclusive forum for (1) any derivative action or
proceeding brought on behalf of the corporation, (2) any action asserting a claim of breach of a fiduciary duty owed by any director, officer or other
employee of the corporation to the corporation or the corporation’s stockholders, (3) any action asserting a claim arising pursuant to any provision of the
General Corporation Law or the Certificate of Incorporation or these Bylaws, (4) any action to interpret, apply, enforce or determine the validity of the
Certificate of Incorporation or these Bylaws or (5) any action asserting a claim governed by the internal affairs doctrine shall be the Court of Chancery
of the State of Delaware, or, if the Court of Chancery of the State of Delaware does not have jurisdiction, the Superior Court of the State of Delaware,
or, if the Superior Court of the State of Delaware does not have jurisdiction, the United States District Court for the District of Delaware. Any person
purchasing or otherwise acquiring any interest in shares of capital stock of the corporation shall be deemed to have notice of and consented to the
provisions of this Section 47.
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(b) If any action the subject matter of which is within the scope of Section 47(a) above is filed in a court other than the Court of Chancery of the
State of Delaware, the Superior Court of the State of Delaware or the United States District Court for the District of Delaware (a “Foreign Action”) in
the name of any stockholder, such stockholder shall be deemed to have consented to (1) the personal jurisdiction of the Court of Chancery of the State of
Delaware, the Superior Court of the State of Delaware and the United States District Court for the District of Delaware in connection with any action
brought in any such courts to enforce Section 47(a) above (an “Enforcement Action”) and (2) having service of process made upon such stockholder in
any such Enforcement Action by service upon such stockholder’s counsel in the Foreign Action as agent for such stockholder.
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