
 

  
  

 

  
  

  

     
     

   
  

 
  

 
 

 

 

  

DIVISION OF 

CORPORATION FINANCE 

UNITED STATES 

SECURITIES A ND EXCHANGE COMMISSION 

WASHINGTON, D.C. 20549 

March 1, 2019 

Elizabeth A. Ising 
Gibson, Dunn & Crutcher LLP 
shareholderproposals@gibsondunn.com 

Re: Wells Fargo & Company 
Incoming letter dated December 21, 2018 

Dear Ms. Ising: 

This letter is in response to your correspondence dated December 21, 2018 
concerning the shareholder proposal (the “Proposal”) submitted to Wells Fargo & 
Company (the “Company”) by John Chevedden (the “Proponent”) for inclusion in the 
Company’s proxy materials for its upcoming annual meeting of security holders.  Copies 
of all of the correspondence on which this response is based will be made available on 
our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.  For your 
reference, a brief discussion of the Division’s informal procedures regarding shareholder 
proposals is also available at the same website address. 

Sincerely, 

M. Hughes Bates 
Special Counsel 

Enclosure 

cc: John Chevedden 
***

*** FISMA & OMB Memorandum M-07-16 

http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml
mailto:shareholderproposals@gibsondunn.com


 

 
         
 
 
 

  
 

 
  

   
 
   

  
 

 
 
    

   
 

 
 

 
 

 
         
 
         
         
 
 
 

March 1, 2019 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: Wells Fargo & Company 
Incoming letter dated December 21, 2018 

The Proposal requests that the board undertake such steps as may be necessary to 
permit written consent by shareholders entitled to cast the minimum number of votes that 
would be necessary to authorize the action at a meeting at which all shareholders entitled 
to vote thereon were present and voting. 

There appears to be some basis for your view that the Company may exclude the 
Proposal under rule 14a-8(i)(10). Based on the information you have presented, it 
appears that the Company’s policies, practices and procedures compare favorably with 
the guidelines of the Proposal and that the Company has, therefore, substantially 
implemented the Proposal.  Accordingly, we will not recommend enforcement action to 
the Commission if the Company omits the Proposal from its proxy materials in reliance 
on rule 14a-8(i)(10). 

Sincerely, 

Kasey L. Robinson 
Special Counsel 



 
 
 

 
  

 
 
 

 
  

 

 
   

    
 

 
    

  
   

  

   
 

 
 

   
   

   

  
  

  

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect 
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the 
proxy rules, is to aid those who must comply with the rule by offering informal advice 
and suggestions and to determine, initially, whether or not it may be appropriate in a 
particular matter to recommend enforcement action to the Commission.  In connection 
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the 
information furnished to it by the company in support of its intention to exclude the 
proposal from the company’s proxy materials, as well as any information furnished by 
the proponent or the proponent’s representative. 

Although Rule 14a-8(k) does not require any communications from shareholders 
to the Commission’s staff, the staff will always consider information concerning alleged 
violations of the statutes and rules administered by the Commission, including arguments 
as to whether or not activities proposed to be taken would violate the statute or rule 
involved.  The receipt by the staff of such information, however, should not be construed 
as changing the staff’s informal procedures and proxy review into a formal or adversarial 
procedure. 

It is important to note that the staff’s no-action responses to Rule 14a-8(j) 
submissions reflect only informal views. The determinations reached in these no-action 
letters do not and cannot adjudicate the merits of a company’s position with respect to the 
proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholder proposals in its proxy materials.  Accordingly, a 
discretionary determination not to recommend or take Commission enforcement action 
does not preclude a proponent, or any shareholder of a company, from pursuing any 
rights he or she may have against the company in court, should the company’s 
management omit the proposal from the company’s proxy materials. 



Elizabeth A. Ising 
Direct: 202.955.8287 
Fax: 202.530.9631 
EIsing@gibsondunn.com December 21, 2018 

VIA E-MAIL 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: Wells Fargo & Company 
Shareholder Proposal of John Chevedden 
Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

This letter is to inform you that our client, Wells Fargo & Company (the “Company”), 
intends to omit from its proxy statement and form of proxy for its 2019 Annual Meeting of 
Shareholders (collectively, the “2019 Proxy Materials”) a shareholder proposal (the “Proposal”) 
and statements in support thereof submitted by John Chevedden (the “Proponent”). 

Pursuant to Rule 14a-8(j), we have: 

 filed this letter with the Securities and Exchange Commission (the 
“Commission”) no later than eighty (80) calendar days before the Company 
intends to file its definitive 2019 Proxy Materials with the Commission; and 

 concurrently sent copies of this correspondence to the Proponent. 

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that 
shareholder proponents are required to send companies a copy of any correspondence that the 
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance 
(the “Staff”).  Accordingly, we are taking this opportunity to inform the Proponent that if the 
Proponent elects to submit additional correspondence to the Commission or the Staff with 
respect to this Proposal, a copy of that correspondence should be furnished concurrently to the 
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.  

*** FISMA & OMB Memorandum M-07-16 

mailto:EIsing@gibsondunn.com
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THE PROPOSAL 

The Proposal states: 

Resolved, Shareholders request that our board of directors undertake such steps as 
may be necessary to permit written consent by shareholders entitled to cast the 
minimum number of votes that would be necessary to authorize the action at a 
meeting at which all shareholders entitled to vote thereon were present and voting. 
This written consent is to be consistent with applicable law and consistent with 
giving shareholders the fullest power to act by written consent consistent with 
applicable law. This includes shareholder ability to initiate any valid topic for 
written consent. 

A copy of the Proposal and the supporting statements, as well as related correspondence 
with the Proponent, is attached hereto as Exhibit A.  

BASIS FOR EXCLUSION 

We hereby respectfully request that the Staff concur in our view that the Proposal 
properly may be excluded from the 2019 Proxy Materials pursuant to Rule 14a-8(i)(10) because 
the Company has substantially implemented the Proposal. 

ANALYSIS 

I. The Proposal May Be Excluded Under Rule 14a-8(i)(10) As Substantially 
Implemented. 

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its proxy 
materials if the company has substantially implemented the proposal.  As discussed below, the 
Company has substantially implemented the Proposal because the Company’s Restated 
Certificate of Incorporation (the “Certificate”)1 is silent on written consent by shareholders and 
thus does not limit the right to act by written consent by shareholders provided by the Delaware 

1 See Restated Certificate of Incorporation of the Company, available at 
https://www.sec.gov/Archives/edgar/data/72971/000007297118000471/wfc-09302018xex3a.htm. 

2 

https://www.sec.gov/Archives/edgar/data/72971/000007297118000471/wfc-09302018xex3a.htm


 
 

 

 

  

Office of Chief Counsel 
Division of Corporation Finance 
December 21, 2018 
Page 3 

General Corporation Law (the “DGCL”).2 In addition, the Company’s By-laws3 expressly 
confirm the ability of shareholders to act by written consent using the “minimum number of 
votes that would be necessary to authorize the action at a meeting at which all shareholders 
entitled to vote thereon were present and voting.”  

A. Background 

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its proxy 
materials if the company has substantially implemented the proposal.  The Commission stated in 
1976 that the predecessor to Rule 14a-8(i)(10) was “designed to avoid the possibility of 
shareholders having to consider matters which already have been favorably acted upon by the 
management.”  See Exchange Act Release No. 12598 (July 7, 1976).  Originally, the Staff 
narrowly interpreted this predecessor rule and granted no-action relief only when proposals were 
“‘fully’ effected” by the company.  See Exchange Act Release No. 19135 (Oct. 14, 1982).  By 
1983, the Commission recognized that the “previous formalistic application of [the Rule] 
defeated its purpose” because proponents were successfully convincing the Staff to deny no-
action relief by submitting proposals that differed from existing company policy by only a few 
words.  Exchange Act Release No. 20091, at § II.E.6. (Aug. 16, 1983) (the “1983 Release”).  
Therefore, in 1983, the Commission adopted a revised interpretation to the rule to permit the 
omission of proposals that had been “substantially implemented.”  1983 Release. The 1998 
amendments to the proxy rules codified this position.  See Exchange Act Release No. 40018 
(May 21, 1998) (the “1998 Release”), at n.30 and accompanying text. 

Under this standard, when a company can demonstrate that it already has taken actions to 
address the underlying concerns and essential objectives of a shareholder proposal, the Staff has 
concurred that the proposal has been “substantially implemented” and may be excluded as moot.  
The Staff has noted that “a determination that the company has substantially implemented the 
proposal depends upon whether [the company’s] particular policies, practices and procedures 
compare favorably with the guidelines of the proposal.”  Texaco, Inc. (avail. Mar. 28, 1991). 

At the same time, a company need not implement a proposal in exactly the same manner 
as set forth by the proponent.  In General Motors Corp. (avail. Mar. 4, 1996), the company 

2 See Delaware General Corporation Law Section 228(a) (“Unless otherwise provided in the certificate of 
incorporation, any action required by this chapter to be taken at any annual or special meeting of stockholders 
of a corporation, or any action which may be taken at any annual or special meeting of such stockholders, may 
be taken without a meeting, without prior notice and without a vote, if a consent or consents in writing, setting 
forth the action so taken, shall be signed by the holders of outstanding stock having not less than the minimum 
number of votes that would be necessary to authorize or take such action at a meeting at which all shares 
entitled to vote thereon were present and voted . . . .”). 

3 See Section 3.12, By-laws of the Company, available at 
https://www.sec.gov/Archives/edgar/data/72971/000119312518065628/d510979dex31.htm. 

3 

https://www.sec.gov/Archives/edgar/data/72971/000119312518065628/d510979dex31.htm


 

 

 

  

Office of Chief Counsel 
Division of Corporation Finance 
December 21, 2018 
Page 4 

observed that the Staff has not required that a company implement the action requested in a 
proposal exactly in all details but has been willing to issue no-action letters under the 
predecessor of Rule 14a-8(i)(10) in situations where the “essential objective” of the proposal had 
been satisfied.  The company further argued, “If the mootness requirement of paragraph (c)(10) 
were applied too strictly, the intention of [the rule]—permitting exclusion of ‘substantially 
implemented’ proposals—could be evaded merely by including some element in the proposal 
that differs from the registrant’s policy or practice.”  For example, the Staff has consistently 
concurred that companies have substantially implemented shareholder proposals where the 
companies’ actions address aspects of implementation on which a proposal is silent or which 
may differ from the manner in which the shareholder proponent would implement the proposal. 
See, e.g., Hewlett-Packard Co. (avail. Dec. 11, 2007) (concurring that the company had 
substantially implemented a proposal requesting that the board permit shareholders to call special 
meetings via a bylaw amendment permitting shareholders to call a special meeting except where 
the board determined that the business to be addressed had been addressed recently or would 
soon be addressed at an annual meeting); Johnson & Johnson (avail. Feb. 17, 2006) (concurring 
with the exclusion of a proposal requesting the company confirm the legitimacy of all current 
and future U.S. employees as substantially implemented because the company had verified the 
legitimacy of 91% of its domestic workforce). 

B. The Company’s Governing Documents Substantially Implement The Proposal 

The Proposal may properly be excluded from the 2019 Proxy Materials pursuant to 
Rule 14a-8(i)(10) because the Company’s Certificate and By-laws have substantially 
implemented the Proposal’s request of providing shareholders the ability to act by written 
consent using the requested approval threshold. The Proposal’s essential objective is that the 
Board “permit” shareholders to take an action they already have the power to take; specifically, 
the ability to act by written consent by the requested approval threshold.  This objective is 
evidenced by the express language of the Proposal, which focuses on the benefits of giving 
shareholders the ability to act by written consent.  Specifically, the Proposal’s supporting 
statement sets forth multiple arguments about why shareholders would be better off if they are 
“permit[ted]” to have this right: 

 “Taking action by written consent in place of a meeting is a means shareholders 
can use to raise important matters outside the normal annual meeting cycle;” 

 The adoption of written consent “will act as a guardrail to help ensure that our 
[C]ompany is better managed by a more qualified and focused [B]oard;” 

 “It is also more important to have a shareholder right to act by written consent 
since we do not have a right for 10% of shareholders to call for a special 
meeting;” and 
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 Shareholders of other companies favor the ability of shareholders to act by written 
consent, as evidenced by “[t]his proposal topic w[inning] majority shareholder 
support at 13 major companies in a single year.” 

As discussed above, and “consistent with applicable [Delaware] law,” the Company has achieved 
the Proposal’s objective because: (1) the Company’s Certificate is silent on written consent and 
thus does not limit the right of shareholders to act by written consent provided by the DGCL; and 
(2) the Company’s By-laws expressly confirm the ability of shareholders to act by written 
consent using the approval threshold requested in the Proposal. 

The Staff has concurred with the exclusion of “adopt” written consent proposals such as 
the Proposal under Rule 14a-8(i)(10) where the requesting company had taken all possible action 
to implement a written consent right.  See, e.g., Occidental Petroleum Corp. (avail. Jan. 30, 
2018) (concurring with the exclusion of a proposal requesting the adoption of a written consent 
right where the company’s certificate did not prohibit shareholder action by written consent); 
American Tower Corp. (avail Mar. 5, 2015) (same); Citigroup Inc. (avail. Jan. 27, 2011) (same); 
PG&E Corp. (avail. Feb. 2, 2010) (same).  Like the companies in Occidental Petroleum, 
American Tower, Citigroup and PG&E, the Company has already achieved the Proposal’s 
fundamental objective of “permit[ting] written consent by shareholders.” 

It is also worth noting that the Proposal does not request or propose any changes to 
shareholders’ existing written consent right or take issue with any particular provisions currently 
in place.  The Proposal is therefore distinguishable from “fix” or “amend” written consent 
shareholder proposals where the proponent sought to change specific provisions of an existing 
right.  In contrast, in The Home Depot, Inc. (avail. Mar. 7, 2012), the proponent asked the 
company to take very specific steps to amend its written consent right, which included the 
“removal of the requirement that a percentage of shares ask for a record date to be set” and 
“removal of the requirement that all shareholders must be solicited.”  The company argued that 
“shareholders have a meaningful right to act by written consent” but did not act to remove the 
specific restrictions at issue in that proposal.  The Staff denied the company’s request, finding 
the company’s practices and policies did not compare favorably with the proposal’s guidelines. 

Here, the Proposal’s essential objective is that the Company adopt a written consent 
right—it does not seek to amend or alter in any way the existing written consent rights granted to 
shareholders under the Company’s By-laws.  Accordingly, the Proposal may be excluded from 
the 2019 Proxy Materials in reliance on Rule 14a-8(i)(10). 

5 
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CONCLUSION 

Based upon the foregoing analysis, we respectfully request that the Staff concur that it 
will take no action if the Company excludes the Proposal from its 2019 Proxy Materials.  

We would be happy to provide you with any additional information and answer any 
questions that you may have regarding this subject.  Correspondence regarding this letter should 
be sent to shareholderproposals@gibsondunn.com.  If we can be of any further assistance in this 
matter, please do not hesitate to call me at (202) 955-8287 or Mary E. Schaffner, Senior Vice 
President and Senior Company Counsel, at (612) 667-2367. 

Sincerely, 

Elizabeth A. Ising 

Enclosures 

cc: Mary E. Schaffner, Senior Vice President and Senior Company Counsel 
Willie J. White, Vice President and Senior Counsel 
John Chevedden 

6 
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From: 
Date: Friday, Nov 09, 2018, 9:25 PM 

***

To: Augliera, Anthony R <anthony.augliera@wellsfargo.com<mailto:anthony.augliera@wellsfargo.com>> 
Cc: White, Willie J. <Willie.J.White@wellsfargo.com<mailto:Willie.J.White@wellsfargo.com>>, Schaffner, Mary 
(Legal) <Mary.E.Schaffner@wellsfargo.com<mailto:Mary.E.Schaffner@wellsfargo.com>> 
Subject: Rule 14a-8 Proposal (WFC)`` 

Mr. Augliera, 
Please see the attached rule 14a-8 proposal to improve corporate governance and enhance long-term shareholder 
value at de minimis up-front cost – especially considering the substantial market capitalization of the company. 
Sincerely, 
John Chevedden 

mailto:Mary.E.Schaffner@wellsfargo.com
mailto:mindi.ohayre@wellsfargo.com
mailto:olmsted7p@earthlink.net
mailto:anthony.augliera@wellsfargo.com
mailto:Willie.J.White@wellsfargo.com
mailto:Mary.E.Schaffner@wellsfargo.com
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To: ***
From: Willie.J.White@wellsfargo.com 

Cc: Mary.E.Schaffner@wellsfargo.com; mindi.ohayre@wellsfargo.com 
Subject: Wells Fargo & Company - Shareholder Proposal Received on Nov. 9, 2018 - Notice of Deficiency 
Attachments: WFC - Shareholder Proposal Received on Nov. 9, 2018 - Chevedden - Notice of Deficiency.pdf 

Mr. Chevedden: 

This email and attached notice of deficiency letter will confirm that Wells Fargo & Company received 
the shareholder proposal you submitted by email to the Corporate Secretary on November 9, 2018, 
and also brings to your attention per SEC rules the procedural deficiencies in your submission and 
the required timing for your response.  An additional copy of this letter is being sent to you via 
overnight courier. Please feel free to contact me if you have any questions. 

Best, 

Willie 

Willie J. White 

Senior Counsel 
Wells Fargo & Company 

Wells Fargo Legal Department | 301 S. College St., 22nd Floor | Charlotte, NC 28202 
MAC D1053-300 
Phone: (704) 410-5082 
Fax: (877) 572-7039 
Email: Willie.J.White@wellsfargo.com 

mailto:Willie.J.White@wellsfargo.com
mailto:mindi.ohayre@wellsfargo.com
mailto:Willie.J.White@wellsfargo.com
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From: 
Date: Monday, Nov 19, 2018, 9:10 PM 

***

To: Augliera, Anthony R <anthony.augliera@wellsfargo.com<mailto:anthony.augliera@wellsfargo.com>> 
Cc: White, Willie J. <Willie.J.White@wellsfargo.com<mailto:Willie.J.White@wellsfargo.com>>, Schaffner, Mary 
(Legal) <Mary.E.Schaffner@wellsfargo.com<mailto:Mary.E.Schaffner@wellsfargo.com>> 
Subject: Rule 14a-8 Proposal (WFC) blb 

Mr. Augliera, 
Please see the attached letter. 
Sincerely, 
John Chevedden 

mailto:Willie.J.White@wellsfargo.com
mailto:mindi.ohayre@wellsfargo.com
mailto:DKorvin@gibsondunn.com
mailto:Mary.E.Schaffner@wellsfargo.com
mailto:olmsted7p@earthlink.net
mailto:anthony.augliera@wellsfargo.com
mailto:Willie.J.White@wellsfargo.com
mailto:Mary.E.Schaffner@wellsfargo.com
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From: Willie.J.White@wellsfargo.com 
***To: 

Cc: Kathryn.Purdom@wellsfargo.com; anthony.augliera@wellsfargo.com 
Subject: Wells Fargo & Company - Shareholder Proposal Received on Nov. 9, 2018 
Importance: High 

Mr. Chevedden, 

This email follows-up on the shareholder proposal on shareholder action by written consent 
that you submitted to Wells Fargo on November 9, 2018. 

Your proposal requests that Wells Fargo “undertake such steps as may be necessary to permit 
written consent by shareholders entitled to cast the minimum number of votes that would be 
necessary to authorize the action at a meeting at which all shareholders entitled to vote thereon 
were present and voting.” We note that our By-laws currently permit this right to shareholders. 
Specifically, Section 3.12(a) of our By-laws (click here) states: 

Unless otherwise provided in the Certificate of Incorporation, any action which is required to 
be or may be taken at any annual or special meeting of Stockholders may be taken without 
a meeting, without prior notice and without a vote, if consents in writing, setting forth the 
action so taken, shall have been signed by the holders of outstanding Shares having not less 
than the minimum number of votes that would be necessary to authorize or to take such 
action at a meeting at which all Shares entitled to vote thereon were present and voted and 
shall be delivered to the Secretary of the Company; provided, that prompt notice of the taking 
of the corporate action without a meeting and by less than unanimous written consent shall be 
given to those Stockholders who have not consented in writing and who, if the action had been 
taken at a meeting, would have been entitled to notice of the meeting if the record date for notice 
of such meeting had been the date that written consents signed by a sufficient number of holders 
to take the action were delivered to the Company. 

Further, our Certificate of Incorporation (click here) is silent on written consent and thus does 
not limit the right to act by written consent by shareholders provided by our By-Laws. 

Accordingly, Wells Fargo has already implemented the right to act by written consent 
requested by your proposal. I therefore respectfully ask that you withdraw your proposal. We 
would like to save the time and expense of submitting a no-action request to the Securities and 
Exchange Commission. 

If you have any questions or wish to discuss the matters outlined above, please do not hesitate 
to contact me by e-mail at Willie.J.White@wellsfargo.com or by phone at (704) 410-5082, or 
my colleague Kathryn Purdom by email at Kathryn.Purdom@wellsfargo.com or by phone at 
(704) 374-3234. 

Sincerely, 

Willie 

Willie J. White 

Senior Counsel 
Wells Fargo & Company 

Wells Fargo Legal Department | 301 S. College St., 22nd Floor | Charlotte, NC 28202 
MAC D1053-300 

mailto:Willie.J.White@wellsfargo.com
mailto:anthony.augliera@wellsfargo.com
https://www08.wellsfargomedia.com/assets/pdf/about/corporate/governance-by-laws.pdf
https://www.sec.gov/Archives/edgar/data/72971/000007297118000272/wfc-12312017xex3a.htm
mailto:Willie.J.White@wellsfargo.com
mailto:Kathryn.Purdom@wellsfargo.com
mailto:Kathryn.Purdom@wellsfargo.com


 

Phone: (704) 410-5082 
Fax: (877) 572-7039 
Email: Willie.J.White@wellsfargo.com 

mailto:Willie.J.White@wellsfargo.com
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