
 

 
 

 

 
  

  

    
  

  
   

  

  
   

 
 

 

 

  

DIVISION OF 

CORPORATION FINANCE 

UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D .C. 20549 

March 1, 2019 

Edward J. Lee 
Wachtell, Lipton, Rosen & Katz 
ejlee@wlrk.com 

Re: United Technologies Corporation 
Incoming letter dated December 21, 2018 

Dear Mr. Lee: 

This letter is in response to your correspondence dated December 21, 2018 and 
February 5, 2019 concerning the shareholder proposal (the “Proposal”) submitted to 
United Technologies Corporation (the “Company”) by John Chevedden (the 
“Proponent”) for inclusion in the Company’s proxy materials for its upcoming annual 
meeting of security holders.  We also have received correspondence from the Proponent 
dated January 9, 2019 and January 25, 2019.  Copies of all of the correspondence on 
which this response is based will be made available on our website at 
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.  For your reference, a 
brief discussion of the Division’s informal procedures regarding shareholder proposals is 
also available at the same website address. 

Sincerely, 

M. Hughes Bates 
Special Counsel 

Enclosure 

cc: John Chevedden 
***

*** FISMA & OMB Memorandum M-07-16 

http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml
mailto:ejlee@wlrk.com


 

 
         
 
 
 

  
 

 
 

   
 
  

  
 

  
    

    
  

 
 
     

 
    

 
  

   
    

   
  

 
         
 
         
         
 
 
 
 

March 1, 2019 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: United Technologies Corporation 
Incoming letter dated December 21, 2018 

The Proposal requests that the board take each step necessary so that each 
voting requirement in the Company’s charter and bylaws (that is explicit or implicit 
due to default to state law) that calls for a greater than simple majority vote be 
eliminated and replaced by a requirement for a majority of the votes cast for and 
against applicable proposals, or a simple majority in compliance with applicable 
laws. If necessary, this means the closest standard to a majority of the votes cast for 
and against such proposals consistent with applicable laws. This includes taking the 
steps necessary to adjourn the annual meeting to solicit the votes necessary for 
approval if the votes for approval are lacking during the annual meeting. 

There appears to be some basis for your view that the Company may exclude the 
Proposal under rule 14a-8(i)(10).  In this regard, we note your representation that the 
Company will provide shareholders at its 2019 annual meeting with an opportunity to 
approve an amendment to its certificate of incorporation, which, if approved, will 
eliminate the supermajority voting provisions in the Company’s governing 
documents. Accordingly, we will not recommend enforcement action to the 
Commission if the Company omits the Proposal from its proxy materials in reliance on 
rule 14a-8(i)(10). In reaching this position, we have not found it necessary to address the 
alternative bases for omission upon which the Company relies. 

Sincerely, 

Courtney Haseley 
Special Counsel 



 
 
 

 
  

 
 
 

 
  

 

 
   

    
 

 
    

  
   

  

   
 

 
 

   
   

   

  
  

  

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect 
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the 
proxy rules, is to aid those who must comply with the rule by offering informal advice 
and suggestions and to determine, initially, whether or not it may be appropriate in a 
particular matter to recommend enforcement action to the Commission.  In connection 
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the 
information furnished to it by the company in support of its intention to exclude the 
proposal from the company’s proxy materials, as well as any information furnished by 
the proponent or the proponent’s representative. 

Although Rule 14a-8(k) does not require any communications from shareholders 
to the Commission’s staff, the staff will always consider information concerning alleged 
violations of the statutes and rules administered by the Commission, including arguments 
as to whether or not activities proposed to be taken would violate the statute or rule 
involved.  The receipt by the staff of such information, however, should not be construed 
as changing the staff’s informal procedures and proxy review into a formal or adversarial 
procedure. 

It is important to note that the staff’s no-action responses to Rule 14a-8(j) 
submissions reflect only informal views. The determinations reached in these no-action 
letters do not and cannot adjudicate the merits of a company’s position with respect to the 
proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholder proposals in its proxy materials.  Accordingly, a 
discretionary determination not to recommend or take Commission enforcement action 
does not preclude a proponent, or any shareholder of a company, from pursuing any 
rights he or she may have against the company in court, should the company’s 
management omit the proposal from the company’s proxy materials. 
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DANIEL A. NEFF RICHARD K. KIM TELEPHONE: (212) 403 -1000 DAMIAN G. DIDDEN KEVIN S. SCHWARTZ 
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MARK GORDON FACSIMILE:  (212) 403 -2000 
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DAVID M. SILK T. EIKO STANGE WILLIAM T. ALLEN HAROLD S. NOVIKOFF RONALD C. CHEN STEVEN WINTER 
ROBIN PANOVKA JOHN F. LYNCH MARTIN J.E. ARMS LAWRENCE B. PEDOWITZ GORDON S. MOODIE EMILY D. JOHNSON 

DAVID A. KATZ WILLIAM SAVITT MICHAEL H. BYOWITZ ERIC S. ROBINSON DONGJU SONG JACOB A. KLING 

ILENE KNABLE GOTTS ERIC M. ROSOF GEORGE T. CONWAY III  PATRICIA A. ROBINSON* BRADLEY R. WILSON RAAJ S. NARAYAN 
JEFFREY M. WINTNER GREGORY E. OSTLING KENNETH B. FORREST ERIC M. ROTH GRAHAM W. MELI VIKTOR SAPEZHNIKOV 

TREVOR S. NORWITZ DAVID B. ANDERS SELWYN B. GOLDBERG PAUL K. ROWE GREGORY E. PESSIN MICHAEL J. SCHOBEL 

BEN M. GERMANA 
ANDREW J. NUSSBAUM 

ANDREA K. WAHLQUIST PETER C. HEIN 

MEYER G. KOPLOW 

DAVID A. SCHWARTZ 

MICHAEL J. SEGAL 
CARRIE M. REILLY ELINA TETELBAUM 

LAWRENCE S. MAKOW ELLIOTT V. STEIN 

DOUGLAS K. MAYER WARREN R. STERN 

MARSHALL L. MILLER PAUL VIZCARRONDO, JR. 
PHILIP MINDLIN PATRICIA A. VLAHAKIS 
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DAVID M. ADLERSTEIN NANCY B. GREENBAUM 

AMANDA K. ALLEXON MARK A. KOENIG 

LOUIS J. BARASH LAUREN M. KOFKE 
FRANCO CASTELLI J. AUSTIN LYONS 

DIANNA CHEN ALICIA C. McCARTHY 
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PAMELA EHRENKRANZ NEIL M. SNYDER 

KATHRYN GETTLES-ATWA S. CHRISTOPHER SZCZERBAN 

ADAM M. GOGOLAK JEFFREY A. WATIKER 

February 5, 2019 

VIA EMAIL (shareholderproposals@sec.gov) 

Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, DC  20549 

Re:  United Technologies Corporation — 2019 Annual Meeting; 
Securities Exchange Act of 1934; Rule 14a-8(j) 

Ladies and Gentlemen: 

On December 21, 2018, we submitted a letter (the “No-Action Request”) on behalf of our client, 
United Technologies Corporation (the “Company”), requesting that the staff of the Division of 
Corporation Finance (the “Staff”) concur with the Company’s view that it may properly exclude 
a shareowner proposal (the “Proposal”) and statements in support thereof received from Mr. John 
Chevedden (the “Proponent”) from the proxy materials to be distributed by the Company in 
connection with its 2019 annual meeting of shareowners (the “2019 Proxy Materials”).  The No-
Action Request indicated our belief that the Proposal may be excluded from the 2019 Proxy 
Materials because, among other reasons, the Company’s Board of Directors (the “Board”) was 
expected, at its meeting on February 4, 2019, to take action that would substantially implement 
the Proposal under Rule 14a-8(i)(10). 

mailto:shareholderproposals@sec.gov


 
 

 
 

 
 

 

 
 

 
 

 

  

 
 

 

  

WACHTELL, LIPTON, ROSEN & KATZ 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
February 5, 2019 
Page 2 

We write supplementally to confirm that at its meeting on February 4, 2019, the Board adopted a 
resolution approving, subject to shareowner approval, an amendment to the Company’s 
Certificate of Incorporation (the “Certificate”) to eliminate Article Ninth from the Certificate in 
its entirety (the “Proposed Certificate Amendment”).  Article Ninth is the only provision in the 
Company’s governing documents that includes a supermajority vote provision.  The Proposed 
Certificate Amendment is set forth in Exhibit A attached hereto.   

The Board also approved submission of the Proposed Certificate Amendment to a shareowner 
vote at the 2019 annual meeting of shareowners, which approval is required under Delaware law, 
and recommended that shareowners vote for the approval of the Proposed Certificate 
Amendment.  If the Proposed Certificate Amendment receives the requisite shareowner 
approval, the Company’s governing documents will no longer contain any supermajority voting 
requirements.  Thus, the Board has taken each of the actions requested by the Proposal.  For 
these reasons, we believe the Proposal is excludable under Rule 14a-8(i)(10).   

ANALYSIS 

Rule 14a-8(i)(10) permits a company to exclude a shareowner proposal from its proxy materials 
if the company has substantially implemented the proposal. Applying this standard, the Staff has 
noted that a determination that the company has substantially implemented the proposal depends 
upon whether the company’s particular policies, practices and procedures compare favorably 
with the guidelines of the proposal. See, e.g., United Technologies Corp. (avail. Feb. 14, 2018); 
Apple Inc. (avail. Dec. 12, 2017); Brocade Commc’ns Sys., Inc. (avail. Dec. 19, 2016); Exxon 
Mobil Corp. (avail. Mar. 17, 2015); Walgreen Co. (avail. Sept. 26, 2013); General Dynamics 
Corp. (avail. Feb. 6, 2009).  At the same time, as discussed in the No-Action Request, a company 
need not implement a proposal in exactly the same manner as set forth by the proponent as long 
as the proposal’s “essential objective” is addressed. See, e.g., Apple, Inc. (avail. Nov. 19, 2018); 
MGM Resorts International (avail. Feb. 28, 2012); Exelon Corp. (avail. Feb. 26, 2010) and 
Masco Corp. (avail. Mar. 29, 1999). 

Moreover, as discussed in the No-Action Request, the Staff consistently has granted no-action 
relief in situations where the board lacks unilateral authority to adopt amendments to a certificate 
of incorporation or bylaws, but has taken all of the steps within its power to eliminate the 
supermajority voting requirements in those documents and submitted the issue for shareowner 
approval.  In fact, the Staff took such a position with respect to a previous no-action letter 
submitted by the Company addressing a proposal substantially similar to the Proposal. See 
United Technologies Corp. (avail. Feb. 14, 2018).  For that prior proposal, which was also 
submitted by the Proponent for the Company’s 2018 annual meeting of shareowners, the 
Proponent similarly requested that the Board take the necessary steps so that each shareowner 
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voting requirement in the Certificate and the Bylaws that calls for a greater than simple majority 
vote be changed to require a majority of the votes cast for and against such proposals.  The 
Board authorized an amendment to the Certificate that was substantially similar to the Proposed 
Certificate Amendment, removing Article Ninth of the Certificate in its entirety and committing 
to submit such amendment to a vote of the Company’s shareowners at the subsequent annual 
meeting (the “2018 Certificate Amendment”).  The Staff concurred with the exclusion under 
Rule 14a-8(i)(10), noting in particular “that the Company will provide shareowners at the 2018 
Annual Meeting with an opportunity to approve an amendment to eliminate Article Ninth” of the 
Certificate.  See also, The Brink’s Co. (avail. Feb. 5, 2015) (concurring with exclusion of a 
simple majority proposal under Rule 14a-8(i)(10) in light of the company’s “representation that 
Brink’s will provide shareowners at Brink’s 2015 annual meeting with an opportunity to approve 
amendments to Brink’s articles of incorporation that would replace each provision that calls for a 
supermajority vote with a majority vote requirement”); Becton, Dickinson and Co. (avail. Nov. 
27, 2012) (concurring with the exclusion of proposals under Rule 14a-8(i)(10) stating that “it 
appears that [the company’s] policies, practices, and procedures compare favorably with the 
guidelines of the proposal and that [the company] has, therefore substantially implemented the 
proposal.”); and The Home Depot, Inc. (avail. Jan. 8, 2008) and The Home Depot, Inc. (avail. 
Mar. 28, 2002) (in both instances concurring with exclusion of proposals seeking simple 
majority vote requirements when the board authorized and submitted for shareowner approval an 
amendment to the company’s certificate deleting the “fair price” provision from the certificate, 
which contained the only supermajority voting requirement). 

Finally, the Staff consistently has granted no-action relief under Rule 14a-8(i)(10) where a 
company has notified the Staff that it intends to recommend that its board of directors take a 
certain action that will substantially implement the proposal and then supplements its request for 
no-action relief by notifying the Staff after that action has been taken by the board of directors.  
See, e.g., United Technologies Corporation (avail. Feb. 14, 2018); State Street Corporation 
(avail. Mar. 5, 2018); AbbVie Inc. (avail. Feb. 16, 2018); PPG Industries, Inc. (avail. Jan. 23, 
2018); Dover Corporation (avail. Dec. 15, 2017); T. Rowe Price Group, Inc. (avail. Jan. 17. 
2018); Eli Lilly and Company (avail. Jan. 8, 2018); Windstream Holdings (avail. Feb. 14, 2017); 
Medivation, Inc. (avail. Mar. 13, 2015); NETGEAR, Inc. (avail. Mar. 31, 2015); Visa Inc. (avail. 
Nov. 14, 2014); Hewlett-Packard Co. (avail. Dec. 19, 2013); Starbucks Corp. (avail. Nov. 27, 
2012); NiSource Inc. (avail. Mar. 10, 2008); Johnson & Johnson (avail. Feb. 19, 2008); Hewlett-
Packard Co. (avail. Dec. 11, 2007); General Motors Corp. (avail. Mar. 3, 2004); and Intel Corp. 
(avail. Mar. 11, 2003) (each granting no-action relief where the company notified the Staff of its 
intention to omit a shareholder proposal under Rule 14a-8(i)(10) because the board of directors 
was expected to take action that would substantially implement the proposal, and the company 
supplementally notified the Staff of the board action). 
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Accordingly, consistent with the precedents cited above, the “essential objective” of the Proposal 
has been satisfied, and the Proposal may be excluded from the 2019 Proxy Materials in reliance 
on Rule 14a-8(i)(10). 

CONCLUSION 

Based upon the foregoing analysis, we believe that the Proposal has been substantially 
implemented and, therefore, is excludable under Rule 14a-8(i)(10).  Thus, we respectfully 
request that the Staff concur that it will take no action if the Company excludes the Proposal 
from its 2019 Proxy Materials in reliance on Rule 14a-8(i)(10). 

If you have any questions, or if the Staff is unable to concur with our view without additional 
information or discussions, we would appreciate the opportunity to confer with the Staff 
concerning these matters prior to the issuance of any written response to this letter.  Please do not 
hesitate to contact the undersigned at (212) 403-1155 or EJLee@wlrk.com or Joshua R. 
Cammaker at (212) 403-1331 or JRCammaker@wlrk.com.  

Very truly yours,

                      Edward J. Lee 

cc: John Chevedden 
Peter J. Graber-Lipperman, United Technologies Corporation 
Joshua R. Cammaker, Wachtell, Lipton, Rosen & Katz 

sekab
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(CONFORMED COPY) 

UNITED TECHNOLOGIES CORPORATION 

Restated 
Certificate of Incorporation 

April 25, 2016 
[Ɣ], 2019 



RESTATED 

CERTIFICATE OF INCORPORATION 

of 

UNITED TECHNOLOGIES CORPORATION 

Pursuant to Section 245 

of the General Corporation Law 

of the State of Delaware 

================ 

Original Certificate of Incorporation filed 

with the Secretary of State 

of the State of Delaware 

on July 21, 1934, 

under the name 

United Aircraft Corporation 

================ 



FIRST: The name of the Corporation is UNITED TECHNOLOGIES CORPORATION. 

SECOND: Its registered office or place of business in the State of Delaware is to be located at 
Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Castle. The name 
of its registered agent is The Corporation Trust Company and the address of the said registered agent is 
Corporation Trust Center, 1209 Orange Street, in the said City of Wilmington. 

THIRD: The nature of the business, or objects or purposes to be transacted, promoted or carried on, are 
those necessary to engage in any lawful act or activity for which corporations may be organized under the 
General Corporation Law of the State of Delaware. 

FOURTH: The total number of shares of stock of all classes which the Corporation shall have authority 
to issue is 4,250,000,000 shares, of which 250,000,000 shares shall be Preferred Stock of the par value of 
$1.00 each (hereinafter called “Preferred Stock”) and 4,000,000,000 shares shall be Common Stock of the 
par value of $1.00 each (hereinafter called “Common Stock”). 

The designations and the powers, preferences and rights and the qualifications, limitations or 
restrictions thereof of the shares of each class are as follows: 

1. The Preferred Stock may be issued from time to time in one or more series, the shares of each 
series to have such voting powers, full or limited, and such designations, preferences and relative, 
participating, optional or other special rights and qualifications, limitations or restrictions thereof as are 
stated and expressed herein or in the resolution or resolutions providing for the issue of such series, 
adopted by the Board of Directors as hereinafter provided. 

2. Authority is hereby expressly granted to the Board of Directors of the Corporation, subject to 
the provisions of this Article Fourth and to the limitations prescribed by law, to authorize the issue of 
one or more series of Preferred Stock and with respect to each such series to fix by resolution or 
resolutions providing for the issue of such series the voting powers, full or limited, if any, of the shares 
of such series and the designations, preferences and relative, participating, optional or other special 
rights and the qualifications, limitations or restrictions thereof. The authority of the Board of Directors 
with respect to each series shall include, but not be limited to, the determination or fixing of the 
following: 

(a) The designation of such series. 

(b) The dividend rate of such series, the conditions and dates upon which such dividends 
shall be payable, the relation which such dividends shall bear to the dividends payable on any other 
class or classes of stock, and whether such dividends shall be cumulative or noncumulative. 

(c) Whether the shares of such series shall be subject to redemption by the Corporation and, 
if made subject to such redemption, the times, prices and other terms and conditions of such 
redemption. 

(d) The terms and amount of any sinking fund provided for the purchase or redemption of 
the shares of such series. 

(e) Whether or not the shares of such series shall be convertible into or exchangeable for 
shares of any other class or classes or of any other series of any class or classes of stock of the 
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Corporation, and, if provision be made for conversion or exchange, the times, prices, rates, 
adjustments, and other terms and conditions of such conversion or exchange. 

(f) The extent, if any, to which the holders of the shares of such series shall be entitled to 
vote with respect to the election of directors or otherwise. 

(g) The restrictions, if any, on the issue or reissue or any additional Preferred Stock. 

(h) The rights of the holders of the shares of such series upon the dissolution of, or upon the 
distribution of assets of, the Corporation. 

3. Except as otherwise required by law and except for such voting powers with respect to the 
election of directors or other matters as may be stated in the resolution or resolutions of the Board of 
Directors providing for the issue of any series of Preferred Stock, the holders of any such series shall 
have no voting power whatsoever. Subject to such restrictions as may be stated in the resolution or 
resolutions of the Board of Directors providing for the issue of any series of Preferred Stock, any 
amendment to the Certificate of Incorporation which shall increase or decrease the authorized stock of 
any class or classes may be adopted by the affirmative vote of the holders of a majority of the 
outstanding shares of the voting stock of the Corporation. 

4. No holder of stock of any class of the Corporation shall as such holder have any preemptive or 
preferential right of subscription to any stock of any class of the Corporation or to any obligations 
convertible into stock of the Corporation, issued or sold, or to any right of subscription to, or to any 
warrant or option for the purchase of any thereof, other than such (if any) as the Board of Directors of 
the Corporation, in its discretion, may determine from time to time. 

5. The Corporation may from time to time issue and dispose of any of the authorized and 
unissued shares of Common Stock or of Preferred Stock for such consideration, not less than its par 
value, as may be fixed from time to time by the Board of Directors, without action by the stockholders. 
The Board of Directors may provide for payment therefor to be received by the Corporation in cash, 
property or services. Any and all such shares of the Preferred or Common Stock of the Corporation the 
issuance of which has been so authorized, and for which consideration so fixed by the Board of 
Directors has been paid or delivered, shall be deemed full paid stock and shall not be liable to any 
further call or assessment thereon. 

FIFTH: The minimum amount of capital with which the Corporation will commence business is One 
Thousand Dollars. 

SIXTH: The Corporation is to have perpetual existence. 

SEVENTH: The private property of the stockholders shall not be subject to the payment of corporate 
debts. 

EIGHTH: Subject to the provisions of the laws of the State of Delaware, the following provisions are 
adopted for the management of the business and for the conduct of the affairs of the Corporation, and for 
defining, limiting and regulating the powers of the Corporation, the directors and the stockholders: 

(a) The books of the Corporation may be kept outside the State of Delaware at such place or 
places as may, from time to time, be designated by the Board of Directors. 
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(b) The business of the Corporation shall be managed by its Board of Directors; and the Board 
of Directors shall have power to exercise all the powers of the Corporation, including (but without 
limiting the generality hereof) the power to create mortgages upon the whole or any part of the property 
of the Corporation, real or personal, without any action of or by the stockholders, except as otherwise 
provided by statute or by the Bylaws. 

(c) The number of the directors shall be fixed by the Bylaws, subject to alteration, from time to 
time, by amendment of the Bylaws either by the Board of Directors or the stockholders. An increase in 
the number of directors shall be deemed to create vacancies in the Board, to be filled in the manner 
provided in the Bylaws. Any director or any officer elected or appointed by the stockholders or by the 
Board of Directors may be removed at any time, in such manner as shall be provided in the Bylaws. 

(d) The Board of Directors shall have power to make and alter Bylaws, subject to such 
restrictions upon the exercise of such power as may be imposed by the incorporators or the stockholders 
in any Bylaws adopted by them from time to time. 

(e) The Board of Directors shall have power, in its discretion, to fix, determine and vary, from 
time to time, the amount to be retained as surplus and the amount or amounts to be set apart out of any 
of the funds of the Corporation available for dividends as working capital or a reserve or reserves for 
any proper purpose, and to abolish any such reserve in the manner in which it was created. 

(f) The Board of Directors shall have power, in its discretion, from time to time, to determine 
whether and to what extent and at what times and places and under what conditions and regulations the 
books and accounts of the Corporation, or any of them, other than the stock ledger, shall be open to the 
inspection of stockholders; and no stockholder shall have any right to inspect any account or book or 
document of the Corporation, except as conferred by law or authorized by resolution of the directors or 
of the stockholders. 

(g) Upon any sale, exchange or other disposal of the property and/or assets of the Corporation, 
payment therefor may be made either to the Corporation or directly to the stockholders in proportion to 
their interests, upon the surrender of their respective stock certificates, or otherwise, as the Board of 
Directors may determine. 

(h) [Reserved]. 

(i) In case the Corporation shall enter into any contract or transact any business with one or 
more of its directors, or with any firm of which any director is a member, or with any corporation or 
association of which any director is a stockholder, director or officer, such contract or transaction shall 
not be invalidated or in any way affected by the fact that such director has or may have an interest 
therein which is or might be adverse to the interests of the Corporation, even though the vote of such 
director might have been necessary to obligate the Corporation upon such contract or transaction; 
provided, that the fact of such interest shall have been disclosed to the other directors or the 
stockholders of the Corporation, as the case may be, acting upon or with reference to such contract or 
transaction. 

(j) Whenever a compromise or arrangement is proposed between this Corporation and its 
creditors or any class of them and/or between this Corporation and its stockholders or any class of them, 
any court of equitable jurisdiction within the State of Delaware may, on the application in a summary 
way of this Corporation or of any creditor or stockholder thereof or on the application of any receiver or 
receivers appointed for this Corporation under the provisions of Section 291 of Title 8 of the Delaware 
Code or on the application of trustees in dissolution or of any receiver or receivers appointed for this 
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Corporation under the provisions of Section 279 of Title 8 of the Delaware Code order a meeting of the 
creditors or class of creditors, and/or of the stockholders or class of stockholders of this Corporation, as 
the case may be, to be summoned in such manner as the said court directs. If a majority in number 
representing three-fourths in value of the creditors or class of creditors, and/or of the stockholders or 
class of stockholders of this Corporation, as the case may be, agree to any compromise or arrangement 
and to any reorganization of this Corporation as consequence of such compromise or arrangement, the 
said compromise or arrangement and the said reorganization shall, if sanctioned by the court to which 
the said application has been made, be binding on all the creditors or class of creditors, and/or on all the 
stockholders or class of stockholders, of this Corporation, as the case may be, and also on this 
Corporation. 

(k) The Corporation reserves the right to amend, alter, change, add to or repeal any provision 
contained in this Certificate of Incorporation in the manner now or hereafter prescribed by statute; and 
all rights herein conferred are granted subject to this reservation. 

NINTH: The stockholder vote required to approve Business Combinations (hereinafter defined) shall 
be as set forth in this Article Ninth. 

SECTION 1. Higher Vote for Business Combinations. In addition to any affirmative vote required by 
law or this Certificate of Incorporation, and except as otherwise expressly provided in Section 3 of this 
Article Ninth: 

A. any merger or consolidation of the Corporation or any Subsidiary (as hereinafter defined) with 
(i) any Interested Stockholder (as hereinafter defined) or (ii) any other corporation (whether or not itself 
an Interested Stockholder) which is, or after such merger or consolidation would be, an Affiliate (as 
hereinafter defined) of an Interested Stockholder; or 

B. any sale, lease, exchange, mortgage, pledge, transfer or other disposition (in one transaction or 
a series of transactions) to or with any Interested Stockholder or any Affiliate of any Interested 
Stockholder of any assets of the Corporation or any Subsidiary having an aggregate Fair Market Value 
of $25,000,000 or more; or 

C. the issuance or transfer by the Corporation or any subsidiary (in one transaction or a series of 
transactions) of any securities of the Corporation or any Subsidiary to any Interested Stockholder or any 
Affiliate of any Interested Stockholder in exchange for cash, securities or other property (or a 
combination thereof) having an aggregate Fair Market Value of $25,000,000 or more; or 

D. the adoption of any plan or proposal for the liquidation or dissolution of the Corporation 
proposed by or on behalf of an Interested Stockholder or any Affiliate of any Interested Stockholder; or 

E. any reclassification of securities (including any reverse stock split), or recapitalization of the 
Corporation, or any merger or consolidation of the Corporation with any of its Subsidiaries or any other 
transaction (whether or not with or into or otherwise involving an Interested Stockholder) which has the 
effect, directly or indirectly, of increasing the proportionate share of the outstanding shares of any class 
of equity or convertible securities of the Corporation or any Subsidiary which is directly or indirectly 
owned by any Interested Stockholder or any Affiliate of any Interested Stockholder; 

shall require the affirmative vote of the holders of at least 80% of the voting power of the then outstanding 
shares of capital stock of the Corporation entitled to vote generally in the election of directors (the “Voting 
Stock”), voting together as a single class (it being understood that for purposes of this Article Ninth, each 
share of the Voting Stock shall have the number of votes granted to it pursuant to Article Fourth of this 
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Certificate of Incorporation). Such affirmative vote shall be required notwithstanding the fact that no vote 
may be required, or that a lesser percentage may be specified, by law or in any agreement with any national 
securities exchange or otherwise. 

SECTION 2. Definition of “Business Combination”. The term “Business Combination” as used in this 
Article Ninth shall mean any transaction which is referred to in any one or more of paragraphs A through E 
of Section 1. 

SECTION 3. When Higher Vote is Not Required. The provisions of Section 1 of this Article Ninth shall 
not be applicable to any particular Business Combination, and such Business Combination shall require 
only such affirmative vote as is required by law and any other provision of this Certificate of Incorporation, 
if in the case of a Business Combination that does not involve any cash or other consideration being 
received by the stockholders of the Corporation, solely in their capacities as stockholders, the condition 
specified in the following paragraph A is met, or if in the case of any other Business Combination, the 
conditions specified in either of the following paragraphs A or B are met: 

A. Approval by Disinterested Directors. The Business Combination shall have been approved 
by a majority of the Disinterested Directors (as hereinafter defined). 

B. Price and Procedure Requirements. All of the following conditions shall have been met: 

(i) The aggregate amount of the cash and the Fair Market Value (as hereinafter defined) as of the 
date of the consummation of the Business Combination (the “Consummation Date”) of the 
consideration other than cash to be received per share by holders of Common Stock in such Business 
Combination shall be an amount at least equal to the higher of the following (it being intended that the 
requirements of this paragraph B(i) shall be required to be met with respect to all shares of Common 
Stock outstanding, whether or not the Interested Stockholder has previously acquired any shares of the 
Common Stock): 

(a) the highest per share price (including any brokerage commissions, transfer taxes and 
soliciting dealers’ fees) paid by the Interested Stockholder for any shares of Common Stock 
acquired by it (1) within the two-year period immediately prior to the first public announcement of 
the proposal of the Business Combination (the “Announcement Date”) or (2) in the transaction in 
which it became an Interested Stockholder, whichever is higher, plus interest compounded 
annually from the date on which the Interested Stockholder became an Interested Stockholder 
through the Consummation Date at the prime rate of interest of Citibank, N.A. (or other major bank 
headquartered in New York City selected by a majority of the Disinterested Directors) from time to 
time in effect in New York City, less the aggregate amount of any cash dividends paid, and the Fair 
Market Value of any dividends paid in other than cash, per share of Common Stock from the date 
on which the Interested Stockholder became an Interested Stockholder through the Consummation 
Date in an amount up to but not exceeding the amount of such interest payable per share of 
Common Stock; or 

(b) the Fair Market Value per share of Common Stock on the Announcement Date. 

(ii) The aggregate amount of the cash and the Fair Market Value as of the Consummation Date of 
the consideration other than cash to be received per share by holders of shares of any class of 
outstanding Voting Stock, other than the Common Stock, in such Business Combination shall be an 
amount at least equal to the highest of the following (it being intended that the requirements of this 
paragraph B (ii) shall be required to be met with respect to all shares of every such other class of 
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outstanding Voting Stock, whether or not the Interested Stockholder has previously acquired any shares 
of a particular class of Voting Stock): 

(a) the highest per share price (including any brokerage commissions, transfer taxes and 
soliciting dealers’ fees) paid by the Interested Stockholder for any shares of such class of Voting 
Stock acquired by it (1) within the two-year period immediately prior to the Announcement Date or 
(2) in the transaction in which it became an Interested Stockholder, whichever is higher, plus 
interest compounded annually from the date on which the Interested Stockholder became an 
Interested Stockholder through the Consummation Date at the prime rate of interest of Citibank, 
N.A. (or other major bank headquartered in New York City selected by a majority of the 
Disinterested Directors) from time to time in effect in New York City, less the aggregate amount of 
any cash dividends paid, and the Fair Market Value of any dividends paid in other than cash, per 
share of such class of Voting Stock from the date on which the Interested Stockholder became an 
Interested Stockholder through the Consummation Date in an amount up to but not exceeding the 
amount of such interest payable per share of such class of Voting Stock; 

(b) the Fair Market Value per share of such class of Voting Stock on the Announcement Date; 
or 

(c) the highest preferential amount per share to which the holders of shares of such class of 
Voting Stock are entitled in the event of any voluntary or involuntary liquidation, dissolution or 
winding up of the Corporation. 

(iii) The consideration to be received by holders of a particular class of outstanding Voting Stock 
(including Common Stock) shall be in cash or in the same form as the Interested Stockholder has 
previously paid for shares of such class of Voting Stock. If the Interested Stockholder has paid for 
shares of any class of Voting Stock with varying forms of consideration, the form of consideration for 
such class of Voting Stock shall be either cash or the form used to acquire the largest number of shares 
of such class of Voting Stock previously acquired by it. 

(iv) After such Interested Stockholder has become an Interested Stockholder and prior to the 
consummation of such Business Combination: (a) except as approved by a majority of the Disinterested 
Directors, there shall have been no failure to declare and pay at the regular date therefor any full 
quarterly dividends (whether or not cumulative) on the outstanding Preferred Stock; (b) there shall have 
been (1) no reduction in the annual rate of dividends paid on the Common Stock (except as necessary to 
reflect any subdivision of the Common Stock), except as approved by a majority of the Disinterested 
Directors, and (2) an increase in such annual rate of dividends as necessary to reflect any 
reclassification (including any reverse stock split), recapitalization, reorganization or any similar 
transaction which has the effect of reducing the number of outstanding shares of the Common Stock, 
unless the failure so to increase such annual rate is approved by a majority of the Disinterested 
Directors; and (c) such Interested Stockholder shall have not become the beneficial owner of any 
additional shares of Voting Stock except as part of the transaction which results in such Interested 
Stockholder becoming an Interested Stockholder. 

(v) After such Interested Stockholder has become an Interested Stockholder, such Interested 
Stockholder shall not have received the benefit, directly or indirectly (except proportionately as a 
stockholder), of any loans, advances, guarantees, pledges or other financial assistance or any tax credits 
or other tax advantages provided by the Corporation. 

(vi) A proxy or information statement describing the proposed Business Combination and 
complying with the requirements of the Securities Exchange Act of 1934 and the rules and regulations 
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thereunder (or any subsequent provisions replacing such Act, rules or regulations) shall be mailed to 
public stockholders of the Corporation at least 30 days prior to the consummation of such Business 
Combination (whether or not such proxy or information statement is required to be mailed pursuant to 
such Act or subsequent provisions). 

SECTION 4. Certain Definitions. For the purposes of this Article Ninth: 

A. A “person” shall mean any individual, firm, corporation or other entity. 

B. “Interested Stockholder” shall mean any person (other than the Corporation or any Subsidiary) who 
or which: 

(i) is the beneficial owner, directly or indirectly, of more than 10% of the voting power of the 
outstanding Voting Stock; or 

(ii) is an Affiliate of the Corporation and at any time within the two-year period immediately prior 
to the date in question was the beneficial owner, directly or indirectly, of 10% or more of the voting 
power of the then outstanding Voting Stock; or 

(iii) is an assignee of or has otherwise succeeded to any shares of Voting Stock which were at any 
time within the two-year period immediately prior to the date in question beneficially owned by any 
Interested Stockholder, if such assignment or succession shall have occurred in the course of a 
transaction or series of transactions not involving a public offering within the meaning of the Securities 
Act of 1933. 

C. A person shall be a “beneficial owner” of any Voting Stock: 

(i) which such person or any of its Affiliates or Associates (as hereinafter defined) beneficially 
owns, directly or indirectly; or 

(ii) which such person or any of its Affiliates or Associates has (a) the right to acquire (whether 
such right is exercisable immediately or only after the passage of time), pursuant to any agreement, 
arrangement or understanding or upon the exercise of conversion rights, exchange rights, warrants or 
options, or otherwise, or (b) the right to vote pursuant to any agreement, arrangement or understanding; 
or 

(iii) which are beneficially owned, directly or indirectly, by any other person with which such 
person or any of its Affiliates or Associates has any agreement, arrangement or understanding for the 
purpose of acquiring, holding, voting or disposing of any shares of Voting Stock. 

D. For the purposes of determining whether a person is an Interested Stockholder pursuant to 
paragraph B of this Section 4, the number of shares of Voting Stock deemed to be outstanding shall include 
shares deemed owned through application of paragraph C of this Section 4 but shall not include any other 
shares of Voting Stock which may be issuable pursuant to any agreement, arrangement or understanding, or 
upon exercise of conversion rights, warrants or options, or otherwise. 

E. “Affiliate” or “Associate” shall have the respective meanings ascribed to such terms in Rule 12b-2 
of the General Rules and Regulations under the Securities Exchange Act of 1934, as in effect on January 1, 
1983. 
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F. “Subsidiary” means any corporation of which a majority of any class of equity security is owned, 
directly or indirectly, by the Corporation; provided, however, that for the purposes of the definition of 
Interested Stockholder set forth in paragraph B of this Section 4, the term “Subsidiary” shall mean only a 
corporation of which a majority of each class of equity security is owned, directly or indirectly, by the 
Corporation. 

G. “Disinterested Director” means any member of the Board of Directors of the Corporation (the 
“Board”) who is unaffiliated with the Interested Stockholder and was a member of the Board prior to the 
time that the Interested Stockholder became an Interested Stockholder, and any successor of a Disinterested 
Director who is unaffiliated with the Interested Stockholder and is recommended to succeed a Disinterested 
Director by a majority of Disinterested Directors then on the Board. 

H. “Fair Market Value” means: (i) in the case of stock, the highest closing sale price during the 30-day 
period immediately preceding the date in question of a share of such stock on the Composite Tape for New 
York Stock Exchange-Listed Stocks, or, if such stock is not quoted on the Composite Tape, on the New 
York Stock Exchange, or, if such stock is not listed on such Exchange, on the principal United States 
securities exchange registered under the Securities Exchange Act of 1934 on which such stock is listed, or, 
if such stock is not listed on any such exchange, the highest closing bid quotation with respect to a share of 
such stock during the 30-day period preceding the date in question on the National Association of Securities 
Dealers, Inc., Automated Quotations System or any system then in use, or if no such quotations are 
available, the fair market value on the date in question of a share of such stock as determined by a majority 
of the Disinterested Directors in good faith; and (ii) in the case of property other than cash or stock, the fair 
market value of such property on the date in question as determined by a majority of the Disinterested 
Directors in good faith. 

I. In the event of any Business Combination in which the Corporation survives, the phrase 
“consideration other than cash to be received” as used in paragraph B(i) and (ii) of Section 3 of this Article 
Ninth shall include the shares of Common Stock and/or the shares of any other class of outstanding Voting 
Stock retained by the holders of such shares. 

SECTION 5. Powers of Disinterested Directors. A majority of the Disinterested Directors of the 
Corporation shall have the power and duty to determine, on the basis of information known to them after 
reasonable inquiry, all facts necessary to determine compliance with this Article Ninth, including without 
limitation (A) whether a person is an Interested Stockholder, (B) the number of shares of Voting Stock 
beneficially owned by any person, (C) whether a person is an Affiliate or Associate of another, (D) whether 
the requirements of paragraph B of Section 3 have been met with respect to any Business Combination, and 
(E) whether the assets which are the subject of any Business Combination have, or the consideration to be 
received for the issuance or transfer of securities by the Corporation or any Subsidiary in any Business 
Combination has, an aggregate Fair Market Value of $25,000,000 or more; and the good faith 
determination of a majority of the Disinterested Directors on such matters shall be conclusive and binding 
for all the purposes of this Article Ninth. 

SECTION 6. No effect on Fiduciary Obligations of Interested Stockholders. Nothing contained in this 
Article Ninth shall be construed to relieve the Board of Directors or any Interested Stockholder from any 
fiduciary obligation imposed by law. 

SECTION 7. Amendment, Repeal, etc. Notwithstanding any other provisions of this Certificate of 
Incorporation or the Bylaws of the Corporation (and notwithstanding the fact that a lesser percentage may 
be specified by law, this Certificate of Incorporation or the Bylaws of the Corporation), the affirmative vote 
of the holders of 80% or more of the voting power of the shares of the then outstanding Voting Stock, voting 
together as a single class, shall be required to amend or repeal, or adopt any provisions inconsistent with, 
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this Article Ninth of this Certificate of Incorporation; provided, however, that the preceding provisions of 
this Section 7 shall not be applicable to any amendment to this Article Ninth of this Certificate of 
Incorporation, and such amendment shall require only such affirmative vote as is required by law and any 
other provisions of this Certificate of Incorporation, if such amendment shall have been approved by a 
majority of the Disinterested Directors.TENTH: A director of the Corporation shall not be personally liable 
to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director, 
except for liability (i) for any breach of the director’s duty of loyalty to the Corporation or its stockholders, 
(ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation 
of law, (iii) under Section 174 of the Delaware General Corporation Law for payment of unlawful 
dividends or unlawful stock repurchases or redemption, or (iv) for any transaction from which the director 
derived an improper personal benefit. 

-9-



 
  

JOHN CHEVEDDEN 
***

***

January 9, 2019 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 1 Rule 14a-8 Proposal 
United Technologies Corporation (UTX) 
Simple Majority Vote 
John Chevedden 

Ladies and Gentlemen: 

This is in regard to the December 21, 2018 no-action request. 

The company is defying the principle that it relies on: 
To "avoid the possibility of shareholders having to consider matters [again]'' on page 4 first 
paragraph. ·· 

The Board was unprepared for its 2018 annual meeting and thus its proposal on this very 
same topic failed. So now shareholders must consider this same topic again in 2019 - thus 
guaranteeing "shareholders having to consider matters [again]." 

The company published its failed vote: 
5) A proposal that shareowners approve an amendment to the Company's Restated 
Certificate of Incorporation to eliminate Article Ninth, which requires a supermajority 
voting standard for the approval of certain business combination transactions, as 
disclosed in UTC's Proxy Statement dated March 19, 2018. The requisite 80% of the 
outstanding shares did not vote in favor of the proposal and the proposal was not 
approved. The results of the voting were as follows: 

This is to request that the Securities and Exchange Commission allow this resolution to stand 
and be voted upon in the 2019 proxy. 

cc: Peter Graber-Lipperman <Peter.Graber-Lipperman@utc.com> 

mailto:Peter.Graber-Lipperman@utc.com


[UTX: Rule 14a-8 Proposal, November 12, 2018] 
[This line and any line above it - Not for publication.] 

____ . --- Proposal [4] - Simple Majority Vote 
RESOLVED, Shareholders request that our board take each step necessary so that each voting requirement in 
our charter and bylaws (that is explicit or implicit due to default to state law) that calls for a greater than simple 
majority vote be eliminated, and replaced by a requirement for a majority of the votes cast for and against 
applicable proposals, or a simple majority in compliance with applicable laws. If necessary this means the 

· closest standard to a majority of the votes cast for and against such proposals consistent with applicable laws. 
This proposal includes'.taking the steps necessary to adjourn the annual meeting to solicit the votes necessary for 
approval if the votes for approval are lacking during the annual meeting. 

Adjourn is mentioned 25-times in our bylaws. This proposal topic won from 74% to 88% support at 
Weyerhaeuser, Alcoa, Waste Management, Goldman Sachs, FirstEnergy, McGraw-Hill and Macy's. The 
proponents of these proposals included Ray T. Chevedden and William Steiner. The votes would have been 
higher than 74% to 88% if all shareholders had equal access to independent proxy voting advice. Currently a 
1 %-minority can frustrate the will of our 79%-shareholder majority on certain issues in an election in which 
80% of shares cast ballots. 

The 2018 management proposal on this same topic received positive votes by an overwhelming 100-to-one 
margin. Ellen Kullman, the Chair of our governance committee, could see the votes coming in at a 
overwhelming 100-to-one ratio and yet did not do enough to make sure that a few more votes came in order for 
the management proposal to avoid failure. 

How does Ms. Ku11man explain a management ballot failure on a proposal where the positive votes 
outnumbered the negative votes by a 100-to-one margin? Ms. Kullman is also our Lead Director and served on 
the Boards of Amgen, Goldman Sachs and Dell Technologies. Thus it is important to hear a short and clear 
explanation from Ms. Kullman that does not hide behind an all too frequent boring, long-winded management 
explanation. 

Please vote yes: 
Simple Majority Vote - Proposal [4] 
[The above line - Is for publication.] 

---- -··--- · - .. 



 
  

JOHN CHEVEDDEN 
***

***

January 25, 2019 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 2 Rule 14a-8 Proposal 
United Technologies Corporation (UTX) 
Simple Majority Vote 
John Chevedden 

Ladies and Gentlemen: 

This is in regard to the December 21, 2018 no-action request. 

The company highlighted the concern the Commission had to "avoid the possibility of 
shareholders having to consider matters [again]." The company referenced Exchange Act 
Releases of 1976, 1983 and 1988. 

With this as a background the company related how it was unprepared for its 201.8 annual 
meeting and thus its proposal on this very same topic failed. So now shareholders must 
consider this same topic again in 2019 - thus guaranteeing "shareholders having to consider 
matters [again]." This is the exact opposite of the concern the Commission had according to 
the company. 

Common sense says that once a company takes a course of action that previously failed ( as in 
2018), it cannot claim it is now acting "favorably" if it proposes to take the same failed 
course of action again. 

This is to request that the Securities and Exchange Commission allow this resolution to stand 
and be voted upon in the 2019 proxy. 

cc: Peter Graber-Lipperman <Peter.Graber-Lipperman@utc.com> 

mailto:Peter.Graber-Lipperman@utc.com
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December 21, 2018 

V,$ EM$,/ �shareholderproposals@sec.Jov� 

Securities and E[chanJe Commission 
Division of Corporation )inance 
2ffice of Chief Counsel 
100 ) Street, 1.E. 
:ashinJton, DC  20549 

5e:  United Technologies Corporation — 2019 Annual Meeting; 
Securities Exchange Act of 1934; Rule 14a-8(j) 

Ladies and Gentlemen: 

This letter is submitted on behalf of our client, United TechnoloJies Corporation, a DelaZare 
corporation �the ³Company´�, pursuant to 5ule 14a-8�M� under the Securities E[chanJe $ct of 
19�4, as amended �the ³E[chanJe $ct´�, to reTuest that the Staff of the Division of Corporation 
)inance �the ³Staff´� concur Zith the Company¶s vieZ that, for the reasons stated herein, it may 
properly e[clude from the pro[y materials �the ³2019 Pro[y Materials´� to be distributed by the 
Company in connection Zith its 2019 annual meetinJ of shareholders �the ³2019 $nnual 
MeetinJ´� the shareholder proposal and supportinJ statement �the ³Proposal´� submitted by 

� � 

� :��������� 
*** FISMA & OMB Memorandum M-07-16 

mailto:�shareholderproposals@sec.Jov�
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Securities and E[chanJe Commission 
Division of Corporation )inance 
2ffice of Chief Counsel 
December 21, 2018 
PaJe 2 

Mr. John Chevedden �the ³Proponent´� , Zhich are further described beloZ and attached hereto 
as E[hibit $.  

Pursuant to Section C of Staff LeJal Bulletin 1o. 14D �1ov. 7, 2008�, the Company is 
submittinJ this letter and its attachments to the Securities and E[chanJe Commission �the 
³Commission´� by email.  In accordance Zith 5ule 14a-8�M� of the E[chanJe $ct, the Company 
is submittinJ this letter to the Commission no later than eiJhty �80� calendar days before the 
Company intends to file its definitive 2019 Pro[y Materials Zith the Commission and is 
simultaneously sendinJ a copy of this letter and its attachments to the Proponent as notice of the 
Company¶s intention to omit the Proposal from the 2019 Pro[y Materials.  The Company Zill 
promptly forZard to the Proponent any response from the Staff to this letter that the Staff 
transmits only to the Company. 

5ule 14a-8�k� and Staff LeJal Bulletin 1o. 14D �1ov. 7, 2008� provide that shareholder 
proponents are reTuired to send companies a copy of any correspondence that proponents elect to 
submit to the Commission or the Staff.  $ccordinJly, Ze are takinJ this opportunity to inform the 
Proponent that if he elects to submit additional correspondence to the Commission or the Staff 
Zith respect to this Proposal, a copy of that correspondence should be furnished concurrently to 
the Company pursuant to 5ule 14a-8�k� and Staff LeJal Bulletin 1o. 14D �1ov. 7, 2008�. 

T+E PR2P2S$/ 

The te[t of the resolution contained in the Proposal states: 

5ES2L9ED, Shareholders reTuest that our board take each step necessary so that 
each votinJ reTuirement in our charter and bylaZs �that is e[plicit or implicit due 
to default to state laZ� that calls for a Jreater than simple maMority vote be 
eliminated, and replaced by a reTuirement for a maMority of the votes cast for and 
aJainst applicable proposals, or a simple maMority in compliance Zith applicable 
laZs.  If necessary this means the closest standard to a maMority of the votes cast 
for and aJainst such proposals consistent Zith applicable laZs.  This proposal 
includes takinJ the steps necessary to adMourn the annual meetinJ to solicit the 
votes necessary for approval if the votes for approval are lackinJ durinJ the 
annual meetinJ.  

%$S,S F2R EX&/US,21 

:e hereby respectfully reTuest that the Staff concur in our vieZ that the Company may e[clude 
the Proposal from the 2019 Pro[y Materials pursuant to:  �1� 5ule 14a-8�i��10� upon 
confirmation that the Company¶s Board of Directors �the ³Board´ � has approved the resolutions, 
described beloZ, approvinJ and submittinJ for shareholder approval at the 2019 $nnual MeetinJ 
the Certificate $mendment �as defined beloZ� that Zill substantially implement the Proposal� 2 
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5ule 14a-8�i��7� because the Proposal relates to the Company¶s ordinary business operations� 
and ��� 5ule 14a-8�i��� because the Proposal is impermissibly vaJue and indefinite.  Both the 
Governance and Public Policy Committee of the Board and the full Board Zill consider the 
resolutions at their ne[t reJularly scheduled meetinJs to be held on )ebruary 1, 2019 and 
)ebruary 4, 2019, respectively �collectively, the ³)ebruary Board MeetinJ´�.   

%$&.*R2U1D 

A. The Proposal 

The Company received the Proposal, accompanied by a cover letter from the Proponent, via 
email on 1ovember 12, 2018.  Copies of the Proposal, cover letter, and correspondence betZeen 
the Proponent and the Company are attached hereto as E[hibit $. 

B. The Anticipated Amendment to the Certificate of Incorporation 

The Company¶s 5estated Certificate of Incorporation �the ³Certificate of Incorporation´� 
contains one provision callinJ for a supermaMority vote of shareholders, and the Company¶s 
$mended and 5estated BylaZs �the ³BylaZs´� do not contain any such provisions.   

$rticle 1inth of the Certificate of Incorporation currently reTuires a vote of 80� of the 
Company¶s outstandinJ shares to approve certain business combinations Zith a party that oZns 
10� or more of the Company¶s outstandinJ common stock or to repeal $rticle 1inth of the 
Certificate of Incorporation �the ³SupermaMority Provisions´�. 

The Board discussed the Proposal at its meetinJ held on December 12, 2018, and Zill consider, 
at the )ebruary Board MeetinJ, resolutions approvinJ the elimination of the SupermaMority 
Provisions in their entirety �the ³Certificate $mendment´�, declarinJ the Certificate $mendment 
advisable and in the best interests of the Company and its shareholders, directinJ that the 
Certificate $mendment be submitted to shareholders for adoption at the 2019 $nnual MeetinJ 
and recommendinJ that shareholders vote to adopt the Certificate $mendment.    

The Certificate of Incorporation, marked to shoZ the chanJes from the current version that Zill 
be considered at the )ebruary Board MeetinJ is attached hereto as E[hibit B. 

If the Board adopts the resolutions described above, and the shareholders at the 2019 $nnual 
MeetinJ approve the Certificate $mendment, there Zill be no supermaMority provisions in the 
Certificate of Incorporation or the BylaZs, and approval of any business combinations Zith 
interested shareholders Zould be subMect to the approval of the reTuisite number of shareholders 
under the DelaZare General Corporation LaZ �the ³DGCL´�, and any future amendments to the 
Certificate of Incorporation Zould reTuire the approval of a maMority of the outstandinJ shares of 
common stock pursuant to Section 242 of the DGCL.   
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$1$/<S,S 

TKe Proposal May %e ExcluGeG unGer Rule 14a-8(i)(1�) %ecause tKe &ompany :ill +aYe 
Substantially ,mplementeG tKe Proposal� 

A. Rule 14a-8(i)(10) Background 

5ule 14a-8�i��10� permits a company to e[clude a shareholder proposal from its pro[y 
solicitation materials if the company has already ³substantially implemented´ a proposal.  The 
Commission adopted the ³substantially implemented´ standard in 198�, after determininJ that 
the ³previously formalistic application´ of the rule defeated its purpose, Zhich is to ³avoid the 
possibility of shareholders havinJ to consider matters Zhich already have been favorably acted 
upon by the manaJement.´  See E[chanJe $ct 5elease 1o. �4-40018 �May 21, 1988�� E[chanJe 
$ct 5elease 1o. �4-20091 �$uJ. 1�, 198�� �the ³198� 5elease´�� and E[chanJe $ct 5elease 
1o. �4-12598 �July 7, 197��.  $ccordinJly, the actions reTuested by a proposal need not be fully 
effected by a company to be e[cluded� provided that they have been ³substantially 
implemented.´  See the 198� 5elease. 

$pplyinJ this standard, the Staff has permitted e[clusion under 5ule 14a-8�i��10� Zhen a 
company¶s policies, practices and procedures compare favorably Zith the Juidelines of a 
proposal.  See, e.g., United Technologies Corp. �avail. )eb. 14, 2018�� Apple Inc. �avail. Dec. 12, 
2017�� Brocade Commc’ns Sys., Inc. �avail. Dec. 19, 201��� Exxon Mobil Corp. �avail. Mar. 17, 
2015�� Walgreen Co. �avail. Sept. 2�, 201��� and General Dynamics Corp. �avail. )eb. �, 2009�.  
The Staff has also permitted e[clusion under 5ule 14a-8�i��10� Zhere a company already 
addressed the underlyinJ concerns and satisfied the essential obMective of a proposal, even if the 
proposal had not been implemented e[actly as proposed by a proponent.  See, e.g., Apple, Inc. 
�avail. 1ov. 19, 2018�� MGM Resorts Int’l �avail. )eb. 28, 2012�� Exelon Corp. �avail. )eb. 2�, 
2010�� and Masco Corp. �avail. Mar. 29, 1999�. 

The Staff has applied these standards to proposals, such as the Proposal received by the 
Company, that seek to eliminate supermaMority provisions contained in a specific article of a 
certificate of incorporation and has aJreed that such proposals could be substantially 
implemented by a board¶s authori]inJ an amendment to a certificate of incorporation that seeks 
to delete the article containinJ supermaMority votinJ reTuirements from the certificate of 
incorporation in its entirety upon shareholder approval.  In fact, the Staff took such position Zith 
respect to a previous no-action letter submitted by the Company addressinJ a proposal 
substantially similar to the Proposal.  See United Technologies Corp. �avail. )eb. 14, 2018�.  )or 
such prior proposal, Zhich Zas also submitted by the Proponent for the Company¶s 2018 annual 
meetinJ of shareholders the ³2018 $nnual MeetinJ´�, the Proponent similarly reTuested that the 
Board take the necessary steps so that each shareholder votinJ reTuirement in the Certificate of 
Incorporation and the BylaZs that calls for a Jreater than simple maMority vote be chanJed to 
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reTuire a maMority of the votes cast for and aJainst such proposals.  The Board authori]ed an 
amendment to the Certificate of Incorporation that Zas substantially similar to the Certificate 
$mendment, removinJ $rticle 1inth of the Certificate of Incorporation in its entirety and 
committinJ to submit such amendment to a vote of the Company¶s shareholders at the 
subseTuent annual meetinJ �the ³2018 Certificate $mendment´ . The Staff concurred Zith the 
e[clusion under 5ule 14a-8�i��10� , notinJ in particular ³that the Company Zill provide 
shareholders at the 2018 $nnual MeetinJ Zith an opportunity to approve an amendment to 
eliminate $rticle 1inth´ of the Certificate of Incorporation.  See also The Brink’s Co. �avail. )eb. 
5, 2015�� The Home Depot, Inc. �avail. Jan. 8, 2008�� and The Home Depot, Inc. �avail. Mar. 28, 
2002�. 

B. The Essential Objective of the Proposal Is to Remove Any Supermajority 
Voting Requirements from the Certificate and the Bylaws 

The essential obMective of the Proposal is to remove the only supermaMority provision in the 
Certificate of Incorporation and�or BylaZs ² $rticle 1inth of the Certificate of Incorporation ² 
and replace it Zith a maMority votinJ standard.  The supportinJ statement focuses on ³certain 
issues´ reTuirinJ a vote of more than 79� of shareholders, Zhich clearly refers to the 80� 
supermaMority votinJ provisions in $rticle 1inth of the Certificate of Incorporation.  

$pplyinJ the principles described above, the Staff has consistently permitted e[clusion under 
5ule 14a-8�i��10� of proposals that are substantially similar to the Proposal that souJht to 
eliminate supermaMority vote provisions Zhere the board lacked unilateral authority to adopt the 
amendments �Zhich is the case here Zith respect to the Certificate $mendment�, but 
substantially implemented the proposal by approvinJ the proposed amendments and directinJ 
that they be submitted for shareholder approval at the ne[t annual meetinJ.  See, e.g., 
QUALCOMM Inc. �avail. Dec. 8, 2017� �permittinJ e[clusion of a proposal under 5ule 14a-
8�i��10� Zhere the company planned to provide shareholders at the ne[t annual meetinJ ³Zith an 
opportunity to approve amendments to >the company¶s@ certificate of incorporation that, if 
approved, Zill remove all supermaMority votinJ reTuirements in the >company¶s@ certificate of 
incorporation and bylaZs´�� Korn/Ferry Int’l �avail. July �, 2017� �permittinJ e[clusion of a 
proposal under 5ule 14a-8�i��10� Zhere the company planned to provide shareholders at the ne[t 
annual meetinJ ³Zith an opportunity to approve amendments to >the company¶s@ certificate of 
incorporation, approval of Zhich Zill result in the replacement of each of the supermaMority 
votinJ reTuirements in the certificate of incorporation and bylaZs that are applicable to >the 
company¶s@ common stock Zith a maMority vote standard´�� The Southern Co. �avail. )eb. 24, 
2017� �permittinJ e[clusion of a proposal under 5ule 14a-8�i��10� Zhere the company planned to 
provide shareholders at the ne[t annual meetinJ ³Zith an opportunity to approve an amendment 
to >the company¶s@ certificate of incorporation, approval of Zhich Zill result in replacement of 
the only supermaMority votinJ provision in >the company¶s@ JoverninJ documents Zith a simple 
maMority votinJ reTuirement´ � Dover Corp. �avail. Dec. 1�, 201�� �permittinJ e[clusion of a 
proposal under 5ule 14a-8�i��10� Zhere the company planned to provide shareholders at the ne[t 
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annual meetinJ ³Zith an opportunity to approve amendments to >the company¶s@ certificate of 
incorporation, Zhich, if approved, Zill eliminate the only tZo supermaMority votinJ provisions in 
>the company¶s@ JoverninJ documents´�� AECOM �avail. 1ov. 1, 201�� �permittinJ e[clusion of 
a proposal under 5ule 14a-8�i��10� Zhere the company planned to provide shareholders at the 
ne[t annual meetinJ ³Zith an opportunity to approve an amendment to >the company¶s@ 
certificate of incorporation, approval of Zhich Zill result in the removal of the lone 
supermaMority votinJ provision in >the company¶s@ JoverninJ documents´�� The Brink’s Co. 
�avail. )eb. 5, 2015� �permittinJ e[clusion of a proposal under 5ule 14a-8�i��10� Zhere the 
company planned to provide shareholders at the ne[t annual meetinJ ³Zith an opportunity to 
approve amendments to >the company¶s@ articles of incorporation that Zould replace each 
provision that calls for a supermaMority vote Zith a maMority vote reTuirement´�� Visa Inc. �avail. 
1ov. 14, 2014� �permittinJ e[clusion of a proposal under 5ule 14a-8�i��10� Zhere the company 
planned to provide shareholders at the ne[t annual meetinJ ³Zith an opportunity to approve 
amendments to >the company¶s@ certificate of incorporation and bylaZs that Zould replace each 
provision that calls for a supermaMority vote Zith a maMority vote reTuirement´�� McKesson Corp. 
�avail. $pr. 8, 2011� �permittinJ e[clusion of a proposal under 5ule 14a-8�i��10� Zhere the 
company planned to provide shareholders at the ne[t annual meetinJ ³Zith an opportunity to 
approve amendments to >the company¶s@ certificate of incorporation´�. 

In addition, the Staff has consistently permitted e[clusion under 5ule 14a-8�i��10� of a proposal 
seekinJ to eliminate supermaMority vote provisions Zhere the amendments to the company¶s 
JoverninJ documents Zould result in replacinJ each supermaMority vote reTuirement Zith a 
maMority of the outstandinJ shares vote reTuirement, includinJ Zhere such vote reTuirement is 
pursuant to the DGCL, Zhich Zill be the case folloZinJ the Certificate $mendment.  See, e.g., 
QUALCOMM Inc. �avail. Dec. 8, 2017� �permittinJ e[clusion of a proposal under 5ule 14a-
8�i��10� Zhere the amendments to the company¶s certificate of incorporation and bylaZs Zould 
result in a maMority of the outstandinJ shares vote reTuirement pursuant to the DGCL�� 
Korn/Ferry International �avail. July �, 2017� �permittinJ e[clusion of a proposal under 5ule 
14a-8�i��10� Zhere the amendment to the company¶s certificate of incorporation Zould result in 
a maMority vote of the votinJ poZer of the outstandinJ shares�� The Southern Co. �avail. )eb. 24, 
2017� �permittinJ e[clusion of a proposal under 5ule 14a-8�i��10� Zhere the amendment to the 
company¶s certificate of incorporation Zould result in a maMority of the issued and outstandinJ 
common stock vote reTuirement�� Dover Corp. �avail. Dec. 1�, 201�� �permittinJ e[clusion of a 
proposal under 5ule 14a-8�i��10� Zhere the amendments to the company¶s certificate of 
incorporation Zould result in a maMority of the outstandinJ shares of common stock vote 
reTuirement pursuant to the DGCL�� AECOM �avail. 1ov. 1, 201�� �permittinJ e[clusion of a 
proposal under 5ule 14a-8�i��10� Zhere the amendment to the company¶s certificate of 
incorporation Zould result in a maMority of outstandinJ shares vote reTuirement pursuant to the 
DGCL�� The Brink’s Co. avail. )eb. 5, 2015 permittinJ e[clusion of a proposal under 
5ule 14a-8�i��10� Zhere the amendment to the company¶s articles of incorporation Zould result 
in a maMority of outstandinJ shares vote reTuirement pursuant to 9irJinia corporation laZ�� Visa 
Inc. �avail. 1ov. 14, 2014� �permittinJ e[clusion of a proposal under 5ule 14a-8�i��10� Zhere 
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amendments to the company¶s certificate of incorporation and bylaZs Zould replace each 
supermaMority vote reTuirement Zith a maMority of the outstandinJ shares vote reTuirement�� and 
Hewlett-Packard Co. �avail. Dec. 19, 201�� �permittinJ e[clusion of a proposal under 
5ule 14a-8�i��10� Zhere the bylaZ amendments replacinJ each supermaMority vote reTuirement 
Zith a maMority of the outstandinJ shares vote reTuirement ³compare>d@ favorably Zith the 
Juidelines of the proposal´�. 

$s in the foreJoinJ no-action letters, the anticipated Certificate $mendment substantially 
implements the Proposal.  If the recommended chanJe to the Certificate of Incorporation is 
approved by the full Board at its reJularly scheduled meetinJ on )ebruary 4, 2019, then the 
Board Zill authori]e manaJement to include the proposed chanJe in the 2019 Pro[y Materials 
and recommend that the shareholders vote to approve the proposed chanJe to the Certificate of 
Incorporation at the 2019 $nnual MeetinJ Zhich is e[pected to be held in $pril 2019.  If the 
proposed chanJe to the Certificate of Incorporation receives the reTuisite shareholder approval at 
the 2019 $nnual MeetinJ, then the only supermaMority votinJ provision in the Company¶s 
Certificate and BylaZs, collectively, Zould be removed. 

C. The Company Will Submit Supplemental Notification to the Staff 
Following Board Action on Management’s Recommendation 

:e submit this no-action reTuest noZ to address the timinJ reTuirements of 5ule 14a-8�M�.  :e 
Zill submit a supplemental letter notifyinJ the Staff of the Board¶s action on this matter, Zhich 
�assuminJ Board approval� Zill include a copy of the amendments approved by the Board, 
shortly after the )ebruary Board MeetinJ.  The Staff consistently has Jranted no-action relief 
under 5ule 14a-8�i��10� Zhere a company has notified the Staff that it intends to recommend that 
its board of directors take a certain action that Zill substantially implement the proposal and then 
supplements its reTuest for no-action relief by notifyinJ the Staff after that action has been taken 
by the board of directors.  See, e.g., United Technologies Corporation �avail. )eb. 14, 2018�� 
State Street Corporation �avail. Mar. 5, 2018�� AbbVie Inc. �avail. )eb. 1�, 2018�� PPG 
Industries, Inc. �avail. Jan. 2�, 2018�� Dover Corporation �avail. Dec. 15, 2017�� T. Rowe Price 
Group, Inc. �avail. Jan. 17. 2018�� Eli Lilly and Company �avail. Jan. 8, 2018�� Windstream 
Holdings �avail. )eb. 14, 2017�� Medivation, Inc. �avail. Mar. 1�, 2015�� NETGEAR, Inc. �avail. 
Mar. �1, 2015�� Visa Inc. �avail. 1ov. 14, 2014�� Hewlett-Packard Co. �avail. Dec. 19, 201��� 
Starbucks Corp. �avail. 1ov. 27, 2012�� NiSource Inc. �avail. Mar. 10, 2008�� Johnson 
Johnson �avail. )eb. 19, 2008�� Hewlett-Packard Co. �avail. Dec. 11, 2007�� General Motors 
Corp. �avail. Mar. �, 2004�� and Intel Corp. �avail. Mar. 11, 200�� �each JrantinJ no-action relief 
Zhere the company notified the Staff of its intention to omit a shareholder proposal under 5ule 
14a-8�i��10  because the board of directors Zas e[pected to take action that Zould substantially 
implement the proposal, and the company supplementally notified the Staff of the board action�. 
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$ccordinJly, the Company believes that once the Board takes the actions described above, the 
Proposal Zill have been substantially implemented and may be e[cluded under 
5ule 14a-8�i��10�. 

TKe Proposal May %e ExcluGeG unGer Rule 14a-8(i)(�) %ecause ,t Relates to tKe 
&ompany¶s 2rGinary %usiness 2perations� 

5ule 14a-8�i��7� permits a company to omit a shareholder proposal from its pro[y materials if it 
deals Zith a matter relatinJ to the company¶s ordinary business operations.  The Commission 
e[plained that the Jeneral policy underlyinJ the ³ordinary business´ e[clusion is ³to confine the 
resolution of ordinary business problems to manaJement and the board of directors, since it is 
impracticable for shareholders to decide hoZ to solve such problems at an annual shareholders 
meetinJ.´ E[chanJe $ct 5elease 1o. �4-40018 May 21, 1998 the ³1998 5elease´�.  $s 
clarified by the Commission, the term ³ordinary business operations´ in 5ule 14a-8�i��7� ³refers 
to matters that are not necessarily µordinary¶ in the common meaninJ of the Zord´� rather, the 
term is ³rooted in the corporate laZ concept providinJ manaJement Zith fle[ibility in directinJ 
certain core matters involvinJ the company¶s business and operations.´ Id.  The Commission 
further e[plained in the 1998 5elease that there are tZo central considerations underlyinJ this 
Jeneral policy:  �1� ³>certain@ tasks are so fundamental to manaJement¶s ability to run a company 
on a day-to-day basis that they could not, as a practical matter, be subMect to direct shareholder 
oversiJht´� and �2� the ³deJree to Zhich the proposal seeks to µmicro-manaJe¶ the company by 
probinJ too deeply into matters of a comple[ nature upon Zhich shareholders, as a Jroup, Zould 
not be in a position to make an informed MudJment.´  

The Staff has consistently permitted the e[clusion of shareholder proposals under 5ule 14a-
8�i��7� as relatinJ to a company¶s ordinary course of business if such proposals seek to oversee 
the conduct of a company¶s annual meetinJ.  USA Technologies, Inc. �avail. Mar. 11, 201�� 
�concurrinJ in the omission of a proposal under 5ule 14a-8�i��7 � that souJht a bylaZ amendment 
to include rules of conduct at all meetinJs of shareholders and set forth detailed rules of conduct 
for such meetinJs as ³relat>inJ@ to the conduct of shareholder meetinJs´�� Servotronics, Inc. 
�avail. )eb. 19, 2015� �permittinJ the e[clusion of a proposal that reTuested a Tuestion-and-
ansZer period to be included in conMunction Zith the company¶s annual shareholder meetinJs as 
relatinJ to the company¶s ordinary business operations because ³proposals concerninJ the 
conduct of shareholder meetinJs Jenerally are e[cludable under 5ule 14a-8�i��7 �´�� Mattel, Inc. 
�avail. Jan. 14, 2014� �alloZinJ the e[clusion of a proposal reTuestinJ that the chairman of the 
company ³ansZer Zith accuracy the Tuestions asked by shareholders at the $nnual MeetinJ´ on 
ordinary course of business Jrounds�� Citigroup Inc. �avail. )eb. 7, 201�� �concurrinJ in the 
omission of a proposal reTuestinJ a ³reasonable amount of time before and after the annual 
meetinJ for shareholder dialoJue Zith directors´�� Bank of America Corp. �avail. Dec. 22, 2009� 
�alloZinJ the e[clusion of a proposal recommendinJ that all shareholders be entitled to attend 
and speak at all annual meetinJs on ordinary course of business Jrounds�� and Exxon Mobil 
Corp. �avail. Mar. 2, 2005� �concurrinJ in the omission of a proposal seekinJ to set time aside at 
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each annual meetinJ for shareholders to ask Tuestions and receive replies from non-employee 
directors�.  

The Proposal reTuests ³takinJ the steps necessary to adMourn the annual meetinJ to solicit votes 
necessary for approval,´ but the decision of Zhether and Zhen a board of directors should 
adMourn an annual meetinJ to solicit additional pro[ies is precisely the type of decision that is 
fundamental to the Board¶s and manaJement¶s ability to run the Company and that probes into 
matters of a comple[ nature that the Board and manaJement are in the best position to address.  
:hether to adMourn a meetinJ to solicit additional pro[ies involves a comple[ determination, and 
in makinJ such a decision, manaJement and the Board must ZeiJh, amonJ other thinJs, the time 
and e[pense that Zould be reTuired to adMourn and reconvene an annual meetinJ, shareholder 
reaction to the proposal and�or adMournment, the potentiality for shareholder confusion, and the 
likelihood of sufficient additional pro[ies beinJ solicited durinJ any such adMournment.  
$dMourninJ a meetinJ to solicit additional pro[ies is e[actly the type of decision that the Board 
and manaJement are better eTuipped to make after considerinJ and ZeiJhinJ all applicable 
factors as they arise in real time. The Board and manaJement are best positioned to make an 
informed MudJment about hoZ the annual meetinJ should be conducted, includinJ if and Zhen 
any adMournments should be called and, if they are called, the applicable lenJth and other details 
of implementation.  The Staff has repeatedly permitted e[clusions of analoJous shareholder 
proposals to reTuire in-person annual meetinJs or meetinJs to be held in specific locations, on 
similar Jrounds.  See, e.g., Alaska Air Group, Inc. �avail. Jan. 25, 2017� � concurrinJ in the 
omission of a proposal to adopt a corporate Jovernance policy to restore in-person annual 
meetinJs � EMC Corp. �avail. Mar. 7, 2002� �concurrinJ in the omission of a proposal to adopt a 
corporate Jovernance policy affirminJ the continuation of in-person annual meetinJs�� and Ford 
Motor Co. �avail. Jan. 2, 2008� �concurrinJ in the omission of a proposal reTuirinJ that the 
company hold its annual meetinJ in the Dearborn, MichiJan area since the proposal related to the 
company¶s ordinary business operations�.  The Proposal, like proposals that seek to dictate the 
manner or location of an annual meetinJ, seeks to micro-manaJe the Company¶s actions at an 
annual meetinJ on a matter on Zhich the Company¶s manaJement is best positioned to make an 
informed decision.    

$ccordinJly, the Company believes the Proposal, Zhich seeks to oversee the conduct of a 
company¶s annual meetinJ, relates to the Company¶s ordinary business operations and may be 
e[cluded under 5ule 14a-8�i��7�. 

TKe Proposal May %e ExcluGeG unGer Rule 14a-8(i)(�) %ecause ,t ,s ,mpermissibly VaJue 
anG ,nGeIinite� 

A. Rule 14a-8(i)(3) Background 

5ule 14a-8�i���� permits a company to e[clude a shareholder proposal if such proposal is 
contrary to the Commission¶s pro[y rules.  The Staff has consistently found that vaJue and 
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indefinite shareholder proposals contravene the Commission¶s pro[y rules because ³neither the 
stockholders votinJ on the proposal, nor the company in implementinJ the proposal �if adopted�, 
Zould be able to determine Zith any reasonable certainty e[actly Zhat actions or measures the 
proposal reTuires.´  Staff LeJal Bulletin 1o. 14B �September 15, 2004�.  In particular, the Staff 
has e[plained that a proposal subMect to multiple, conflictinJ interpretations is e[cludable under 
5ule 14a-8�i���� because the company and shareholders may interpret such proposal differently, 
possibly resultinJ in a company takinJ actions that are unlike Zhat shareholders envisioned in 
passinJ such proposal.  See, e.g., Walgreens Boots Alliance, Inc. �avail. 2ct. 7, 201��� United 
Continental Holdings �avail. Mar. �, 2014�� Morgan Stanley �avail. Mar. 12, 201��� The Boeing 
Co. �avail. Mar. 2, 2011�� AT&T Inc. �avail. )eb. 1�, 2010�� Prudential Financial, Inc. �avail. 
)eb. 2007�� Norfolk Southern Corp. �avail. )eb. 1�, 200��� Capital One Financial Corp. �)eb. 7, 
200��� and Fuqua Industries, Inc. �avail. Mar. 12, 1991�.  

B. The Proposal and the Actions Required to Implement It Are Not Determinable 
with Reasonable Certainty 

The Staff has permitted the e[clusion of shareholder proposals Zhere the proposal failed to 
define key terms or otherZise failed to provide necessary Juidance on its implementation.  In 
these circumstances, because neither the company nor its shareholders Zould be able to 
determine Zith any reasonable certainty Zhat actions or measures the proposal Zould reTuire, 
the Staff concurred that such proposals Zere impermissibly vaJue, indefinite and therefore 
e[cludable under 5ule 14a-8�i����.  See, e.g., AT&T Inc. �avail. )eb. 21, 2014� �permittinJ 
e[clusion of a proposal reTuestinJ that the board revieZ the company¶s policies and procedures 
relatinJ to the ³directors¶ moral, ethical and leJal fiduciary duties and opportunities´ to ensure 
the protection of privacy riJhts, Zhere the proposal did not describe or define the meaninJ of 
³moral, ethical and leJal fiduciary´�� Moody’s Corp. �avail. )eb. 10, 2014� �permittinJ e[clusion 
of a proposal reTuestinJ that the board report on its assessment of the feasibility and relevance of 
incorporatinJ ³ESG risk assessments´ into all of the company¶s credit ratinJ methodoloJies, 
Zhere the proposal did not define ³ESG risk assessments´�� and Morgan Stanley �avail. Mar. 12, 
201�� �concurrinJ Zith the omission of a proposal that reTuested the appointment of a committee 
to e[plore ³e[traordinary transactions´ as vaJue and indefinite �. 

The Proposal suffers from a similar defect.  The portion of the Proposal that includes ³takinJ the 
steps necessary to adMourn the annual meetinJ to solicit the votes necessary for approval if the 
votes for approval are lackinJ durinJ the annual meetinJ,´ is vaJue, indefinite and subMect to 
multiple interpretations, providinJ no reasonable certainty as to, amonJ other thinJs, e[actly 
Zhat steps Zould be considered necessary to solicit votes, Zhether the meetinJ should be 
adMourned in all cases Zhere votes Zere lackinJ �or only Zhen determined  to be reasonably 
close to passaJe�, for hoZ lonJ the meetinJ Zould need to be adMourned, hoZ many times the 

� :��������� 
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meetinJ Zould need to be adMourned, or Zhat specific action Zould be voted on by the 
shareholders.1 

The Staff has concurred in the e[clusion of proposals under 5ule 14a-8�i���� Zhen the ³meaninJ 
and application of terms and conditions«in the proposal Zould have to be made Zithout 
Juidance from the proposal and Zould be subMect to differinJ interpretations´ such that ³any 
action ultimately taken by the company upon implementation could be siJnificantly different 
from the actions envisioned by shareholders votinJ on the proposal.´  Fuqua Industries, Inc. 
�avail. Mar. 12, 1991�.  See also Berkshire Hathaway Inc. �avail. Mar. 2, 2007� �permittinJ the 
e[clusion of a proposal restrictinJ the company from investinJ in securities of any foreiJn 
corporation that enJaJes in activities prohibited for U.S. corporations by e[ecutive order because 
the proposal did not adeTuately disclose to shareholders the e[tent to Zhich the proposal Zould 
operate to bar investment in all foreiJn corporations� and Pfizer Inc. �avail. Dec. 22, 2014� 
�concurrinJ Zith the e[clusion of a proposal Zhere the action taken to implement the proposal 
could be siJnificantly different from the actions envisioned by shareholders�.   

The vaJueness of the Proposal¶s lanJuaJe is such that a plausible interpretation Zould be that 
³votes for approval´ are ³lackinJ´ Zhen a Tuorum is not present and that the meetinJ should be 
adMourned until a Tuorum is established.  $n alternative interpretation of the Proposal could 
result in the Company repeatedly adMourninJ its annual meetinJ and solicitinJ additional votes 
for indefinite periods of time if, for e[ample, the shareholders Zere beinJ asked to vote on a 
matter that reTuires a maMority vote for approval and a maMority of all shareholders have voted 
aJainst it.  In addition, the Proposal does not address �i� the lenJth of the envisioned 
adMournment�s� �Zhich could be interpreted by some shareholders as minutes or hours and by 
others as days, Zeeks or lonJer�, �ii� Zhat the Company should do if, despite its efforts, the 

1 Moreover, in its revieZ of reJistration statements filed in connection Zith transactions reTuirinJ shareholder 
approval, the Staff has previously reTuested that, in instances Zhere a company reTuests a separate vote to adMourn 
the applicable shareholder meetinJ to solicit additional pro[ies for approval of a transaction, the reJistrant provide a 
separate bo[ for such vote so that shareholders may decide Zhether or not to vote in favor of the adMournment.  See, 
e.g., Comment 59 to Pyxis Tankers Inc. �avail. May 20, 2015  �instructinJ the reJistrant contemplatinJ a separate 
vote to adMourn the meetinJ to permit solicitation of additional pro[ies for approval of a transaction to include a 
separate bo[ for such contemplated action�.  5ule 14a-4� b� �1 � reTuires such approach, Zhich provides that pro[ies 
afford the person solicited ³an opportunity to specify by bo[es a choice betZeen approval or disapproval of, or 
abstention Zith respect to each separate matter referred to therein as intended to be acted upon >emphasis added@.´ 
Such an approach suJJests that adMournment to solicit pro[ies should, in it of itself, be considered its oZn proposal, 
separate and apart from any other proposal.  5ule 14a-8�c  reTuires that a shareholder submit no more than one 
proposal to a company for a particular meetinJ of shareholders. 

Here, the Proposal, in fact, appears to consist of tZo, distinct proposals: one relatinJ to the removal of 
supermaMority vote reTuirements from the Certificate of Incorporation and, althouJh inapplicable, the BylaZs, and 
another relatinJ to the adMournment of a meetinJ of shareholders to solicit additional pro[ies.  $lthouJh Ze are not 
seekinJ to e[clude the Proposal on the basis of 5ule 14a-8 c �, Ze do believe it Zould be appropriate, in the event 
that the Staff does not concur Zith the Company¶s e[clusion of the Proposal on the basis of the reasons set forth 
elseZhere in this letter, for the Staff to direct the Proponent to cure the aforementioned defect by movinJ the 
meetinJ adMournment related reTuest to his supportinJ statement.  
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³votes necessary for approval´ remain ³lackinJ´ after an e[tended period of time or �iii� Zhat 
steps the Company should take to solicit the additional votes durinJ the undefined period of 
adMournment.  Because of the vaJue and indefinite nature of the Proposal, shareholders Zould not 
be able to discern Zhat e[actly they Zould be votinJ on or Zhat Zould be reTuired to implement 
it.   

$ccordinJly, the Company believes that the Proposal may be e[cluded under 5ule 14a-8�i����. 

&21&/US,21 

Thus, Ze respectfully reTuest that the Staff concur that it Zill take no action if the Company 
e[cludes the Proposal from the 2019 Pro[y Materials in reliance on 5ule 14a-8�i��10�, subMect to 
confirmation of the Board¶s adoption of resolutions approvinJ the Certificate $mendment� 5ule 
14a-8�i��7�� and 5ule 14a-�8��i��� �.  Importantly, if the Staff concurs Zith the Company¶s 
e[clusion of the Proposal from the 2019 Pro[y Materials in reliance on 5ule 14a-8�i��7� and 
5ule 14a-8�i����, as described above, the Board nevertheless intends to consider the Certificate 
$mendment at the )ebruary Board MeetinJ and, if approved by the Board, the Board intends to 
authori]e manaJement to include the proposed chanJe in the 2019 Pro[y Materials and 
recommend that the shareholders vote to approve the Certificate $mendment at the 2019 $nnual 
MeetinJ. 

If you have any Tuestions, or if the Staff is unable to concur Zith our vieZ Zithout additional 
information or discussion, Ze Zould appreciate the opportunity to confer Zith the Staff 
concerninJ these matters prior to the issuance of any Zritten response to this letter.  Please do not 
hesitate to contact the undersiJned at �212� 40�-1155 or EJLee@Zlrk.com or Joshua 5. 
Cammaker at �212� 40�-1��1 or J5Cammaker@Zlrk.com.  

9ery truly yours, 

EdZard J. Lee 

cc: John Chevedden 
Peter J. Graber-Lipperman, United TechnoloJies Corporation 
Joshua 5. Cammaker, :achtell, Lipton, 5osen 	 .at] 

� :��������� 
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Dƌ͘��ŚĞǀĞĚĚĞŶ͗� 
� 
/�ǁƌŝƚĞ�ŝŶ�ƌĞŐĂƌĚ�ƚŽ�ǇŽƵƌ�^ŝŵƉůĞ�DĂũŽƌŝƚǇ�sŽƚĞ�ƉƌŽƉŽƐĂů�ƐƵďŵŝƚƚĞĚ�ƚŽ�hd��ĨŽƌ�ŝŶĐŽƌƉŽƌĂƚŝŽŶ�ŝŶ�ƚŚĞ�ϮϬϭϵ�WƌŽǆǇ�^ƚĂƚĞŵĞŶƚ�
;ĂƚƚĂĐŚĞĚ�ĂďŽǀĞ�ĨŽƌ�ƌĞĨĞƌĞŶĐĞͿ͘��^ƉĞĐŝĨŝĐĂůůǇ͕�/�ǁŽƵůĚ�ůŝŬĞ�ƚŽ�ƉƌŽǀŝĚĞ�ǇŽƵ�ǁŝƚŚ�ƐŽŵĞ�ĨĂĐƚƐ�ĂŶĚ�ĨŝŐƵƌĞƐ�ƚŚĂƚ�ŚŽƉĞĨƵůůǇ�ĂĚĚƌĞƐƐ�ǇŽƵƌ�
ĐŽŶĐĞƌŶ�ƚŚĂƚ�hd��͞ĚŝĚ�ŶŽƚ�ĚŽ�ĞŶŽƵŐŚ�ƚŽ�ŵĂŬĞ�ƐƵƌĞ�Ă�ĨĞǁ�ŵŽƌĞ�ǀŽƚĞƐ�ĐĂŵĞ�ŝŶ�ŽƌĚĞƌ�ĨŽƌ�ƚŚĞ�ŵĂŶĂŐĞŵĞŶƚ�ƉƌŽƉŽƐĂů�ƚŽ�ĂǀŽŝĚ� 
ĨĂŝůƵƌĞ͘͟� 
� 

x� �Ǉ�ǁĂǇ�ŽĨ�ďĂĐŬŐƌŽƵŶĚ͕�hd�͛Ɛ�ƐŚĂƌĞŚŽůĚĞƌ�ďĂƐĞ�ŝƐ�ƌŽƵŐŚůǇ�ĐŽŵƉƌŝƐĞĚ�ŽĨ�ŝŶƐƚŝƚƵƚŝŽŶĂů�ŚŽůĚĞƌƐ�;ϳϱйͿ�ĂŶĚ�ƌĞƚĂŝůͬƌĞŐŝƐƚĞƌĞĚ�
ŚŽůĚĞƌƐ�;ϮϱйͿ͘��dŚĞ�ŽǀĞƌǁŚĞůŵŝŶŐ�ŵĂũŽƌŝƚǇ�ŽĨ�ƐŚĂƌĞƐ�ŚĞůĚ�ďǇ�ŝŶƐƚŝƚƵƚŝŽŶƐ�;ϵϳйнͿ�ĂƌĞ�ƵƐƵĂůůǇ�ǀŽƚĞĚ�Ăƚ�ƚŚĞ�ĂŶŶƵĂů�
ŵĞĞƚŝŶŐ͕�ǁŚŝůĞ�Ă�ǀĞƌǇ�ůŽǁ�ƉĞƌĐĞŶƚĂŐĞ�ŽĨ�ƚŚĞ�ƐŚĂƌĞƐ�ŚĞůĚ�ďǇ�ƌĞƚĂŝůͬƌĞŐŝƐƚĞƌĞĚ�ŚŽůĚĞƌƐ�ƚĞŶĚƐ�ƚŽ�ďĞ�ǀŽƚĞĚ͘��dŚŝƐ�ĞǆƉĞƌŝĞŶĐĞ�
ŝƐ�ŶŽƚ�ƵŶŝƋƵĞ�ƚŽ�hd�͕�ĂŶĚ�ŵƵĐŚ�ŚĂƐ�ďĞĞŶ�ǁƌŝƚƚĞŶ�ŽǀĞƌ�ƚŚĞ�ƉĂƐƚ�ĨĞǁ�ǇĞĂƌƐ�ďǇ�ĂĐĂĚĞŵŝĐƐ�ĂŶĚ�ŐŽǀĞƌŶĂŶĐĞ�ĂĚǀŝƐŽƌƐ�ĂďŽƵƚ�
ƚŚĞ�ĚĞĐůŝŶĞ�ŝŶ�ƌĞƚĂŝů�ƐŚĂƌĞŚŽůĚĞƌ�ǀŽƚŝŶŐ͘��'ŝǀĞŶ�ŽƵƌ�ŽǁŶĞƌƐŚŝƉ�ďĂƐĞ�ĂŶĚ�ŚŝƐƚŽƌŝĐ�ǀŽƚŝŶŐ�ƉĂƚƚĞƌŶƐ�ŽĨ�ŝŶƐƚŝƚƵƚŝŽŶĂů�ĂŶĚ�
ƌĞƚĂŝůͬƌĞŐŝƐƚĞƌĞĚ�ƐŚĂƌĞŚŽůĚĞƌƐ͕�ĞĨĨŽƌƚƐ�ƚŽ�ŝŶĐƌĞĂƐĞ�ƚŽƚĂů�ƐŚĂƌĞƐ�ǀŽƚĞĚ�Ăƚ�ƚŚĞ�ĂŶŶƵĂů�ŵĞĞƚŝŶŐ�ƚŽ�ƚŚĞ�ϴϬй�ůĞǀĞů�ŚĂǀĞ�ƚŽ�ďĞ� 
ĨŽĐƵƐĞĚ�ŽŶ�ƌĞŐŝƐƚĞƌĞĚͬƌĞƚĂŝů�ƐŚĂƌĞŚŽůĚĞƌƐ͘�� 
� 

x� /Ŷ�ĨĂĐƚ͕�ƚŚĞ�ƚŽƚĂů�ƐŚĂƌĞƐ�ǀŽƚĞĚ�ĂƐ�Ă�ƉĞƌĐĞŶƚĂŐĞ�ŽĨ�ƐŚĂƌĞƐ�ŽƵƚƐƚĂŶĚŝŶŐ�Ăƚ�hd��ĚƵƌŝŶŐ�ƚŚĞ�ƉĞƌŝŽĚ�ϮϬϭϮͲϮϬϭϴ�ŽŶ�Ăůů�ƉƌŽƉŽƐĂůƐ�
ƐƵďŵŝƚƚĞĚ�ƚŽ�ƚŚĞ�ƐŚĂƌĞŽǁŶĞƌƐ�ŚĂƐ�ŶĞǀĞƌ�Śŝƚ�Žƌ�ĞǆĐĞĞĚĞĚ�ƚŚĞ�ϴϬй�ůĞǀĞů͘��dŚĂƚ�ŝŶĐůƵĚĞƐ�ƚŚĞ�ϮϬϭϯ��ŶŶƵĂů�DĞĞƚŝŶŐ͕�ǁŚĞƌĞ�
ŵĂŶĂŐĞŵĞŶƚ�ŵĂŝůĞĚ�ĂŶ�ĂĚĚŝƚŝŽŶĂů�ƐŽůŝĐŝƚĂƚŝŽŶ�ƚŽ�ƐŚĂƌĞŽǁŶĞƌƐ�;ĂƐ�ǇŽƵ�ƉŽŝŶƚĞĚ�ŽƵƚ�ŝŶ�ǇŽƵƌ�ůĞƚƚĞƌ�ƚŽ�ƚŚĞ�^���ƐƚĂĨĨ�
ĂƚƚĂĐŚĞĚ�ĂďŽǀĞͿ͘��tŚŝůĞ�ƚŚĞ�ϮϬϭϯ�ƐŽůŝĐŝƚĂƚŝŽŶ�ŵĂǇ�ŚĂǀĞ�ĐŽŶƚƌŝďƵƚĞĚ�ƚŽ�ĂŶ�ŝŶĐƌĞĂƐĞ�ŝŶ�ƐƵƉƉŽƌƚ�ĨŽƌ�ƚŚĞ�ĞǆĞĐƵƚŝǀĞ�
ĐŽŵƉĞŶƐĂƚŝŽŶ�ƉƌŽƉŽƐĂů�ǀĞƌƐƵƐ�ƚŚĞ�ƉƌŝŽƌ�ǇĞĂƌ�;ĨƌŽŵ�ϲϭй�ƚŽ�ϵϬй�ĂƐ�ǇŽƵ�ƉŽŝŶƚ�ŽƵƚ�ŝŶ�ǇŽƵƌ�ůĞƚƚĞƌͿ͕�ƚŚĞ�͞&Žƌ͟�ǀŽƚĞƐ�ĨŽƌ�ƚŚĂƚ� 
ƉƌŽƉŽƐĂů�ŽŶůǇ�ƌĞƉƌĞƐĞŶƚĞĚ�ϳϬй�ŽĨ�ƚŚĞ�ƚŽƚĂů�ƐŚĂƌĞƐ�ŽƵƚƐƚĂŶĚŝŶŐ�;ĂƐ�ƌĞĨůĞĐƚĞĚ�ŝŶ�ƚŚĞ�ĂƚƚĂĐŚŵĞŶƚ�ƚŽ�ǇŽƵƌ�ůĞƚƚĞƌͿ͘��dŚŝƐ�ŝƐ�Ɛƚŝůů�
ĨĂƌ�ƐŚŽƌƚ�ŽĨ�ƚŚĞ�ϴϬй�ƌĞƋƵŝƌĞŵĞŶƚ�ĨŽƌ�ƌĞŵŽǀŝŶŐ��ƌƚŝĐůĞ�EŝŶƚŚ�ĨƌŽŵ�ƚŚĞ��ĞƌƚŝĨŝĐĂƚĞ�ŽĨ�/ŶĐŽƌƉŽƌĂƚŝŽŶ͘� 
� 

x� 'ŝǀĞŶ�ƚŚŝƐ�ŚŝƐƚŽƌǇ͕�hd��ŬŶĞǁ�ƚŚĂƚ�ŽďƚĂŝŶŝŶŐ�ϴϬй�ƐƵƉƉŽƌƚ�ŽĨ�ƚŚĞ�ƚŽƚĂů�ƐŚĂƌĞƐ�ŽƵƚƐƚĂŶĚŝŶŐ�ĨŽƌ�ƚŚĞ�ŵĂŶĂŐĞŵĞŶƚ�ƉƌŽƉŽƐĂů�
ƚŽ�ƌĞŵŽǀĞ��ƌƚŝĐůĞ�EŝŶƚŚ�ĨƌŽŵ�ƚŚĞ��ĞƌƚŝĨŝĐĂƚĞ�ŽĨ�/ŶĐŽƌƉŽƌĂƚŝŽŶ�ǁĂƐ�Ă�ǀĞƌǇ�ŚŝŐŚ�ďĂƌ�ĂŶĚ�ƚŽŽŬ�ĂĐƚŝŽŶƐ�ĂŝŵĞĚ�Ăƚ�ŝŶĐƌĞĂƐĞ�
ǀŽƚŝŶŐ�ďǇ�ƌĞƚĂŝůͬƌĞŐŝƐƚĞƌĞĚ�ƐŚĂƌĞŚŽůĚĞƌƐ�ĨŽƌ�ƚŚĞ�ϮϬϭϴ��ŶŶƵĂů�DĞĞƚŝŶŐ͘��dŚĞ�ĐŽŵƉĂŶǇ�ƐĞŶƚ�ĨƵůů�ƉƌŽǆǇ�ƉĂĐŬĂŐĞƐ�;WƌŽǆǇ� 
^ƚĂƚĞŵĞŶƚ͕��ŶŶƵĂů�ZĞƉŽƌƚ͕�WƌŽǆǇ��ĂƌĚͿ�ƚŽ�ϱϭ͕ϬϬϬ�ƌĞŐŝƐƚĞƌĞĚͬďĞŶĞĨŝĐŝĂů�ĂĐĐŽƵŶƚ�ŚŽůĚĞƌƐ�ƌĞƉƌĞƐĞŶƚŝŶŐ�ĂďŽƵƚ�ϴϮ͘ϲ�ŵŝůůŝŽŶ�
ƐŚĂƌĞƐ͘��/Ŷ�ƉĂƐƚ�ǇĞĂƌƐ͕�hd��ƵƚŝůŝǌĞĚ�EŽƚŝĐĞ�Θ��ĐĐĞƐƐ�ĨŽƌ�ƚŚĞƐĞ�ĂĐĐŽƵŶƚƐ�ƚŽ�ƐĂǀĞ�ĐŽƐƚƐ�ĂŶĚ�ƌĞĚƵĐĞ�ƉĂƉĞƌ�ƵƚŝůŝǌĂƚŝŽŶ͕�ďƵƚ�
ƐĞŶƚ�ĨƵůů�ƉĂĐŬĂŐĞƐ�ďĂƐĞĚ�ŽŶ�ƚŚĞ�ĂĚǀŝĐĞ�ŽĨ��ƌŽĂĚƌŝĚŐĞ�ƚŚĂƚ�ƚŚĞƐĞ�ƐŚĂƌĞŚŽůĚĞƌƐ�ǁĞƌĞ�ŵŽƌĞ�ůŝŬĞůǇ�ƚŽ�ǀŽƚĞ�ŝĨ�ƚŚĞǇ�ƌĞĐĞŝǀĞĚ�
ƉĂƉĞƌ�ĐŽƉŝĞƐ�ŽĨ�ƚŚĞ�ƉƌŽǆǇ�ŵĂƚĞƌŝĂůƐ͘��hd��ĂůƐŽ�ĨŽůůŽǁĞĚ�ƵƉ�ďǇ�ƐĞŶĚŝŶŐ�Ă�ƐŽůŝĐŝƚĂƚŝŽŶ�ůĞƚƚĞƌ�ǀŝĂ�&ĞĚ�ǆ�ƚŽ�ϲϭ�ůĂƌŐĞ� 
ƌĞŐŝƐƚĞƌĞĚͬƌĞƚĂŝů�ĂĐĐŽƵŶƚ�ŚŽůĚĞƌƐ�ƌĞƉƌĞƐĞŶƚŝŶŐ�ĂƉƉƌŽǆŝŵĂƚĞůǇ�Ϯϴ�ŵŝůůŝŽŶ�ƐŚĂƌĞƐ͘� 
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x� /Ŷ�ƚŚĞ�ĞŶĚ͕�ĂƉƉƌŽǆŝŵĂƚĞůǇ�ϲϭϭ͘Ϯ�ŵŝůůŝŽŶ�ƐŚĂƌĞƐ�ǁĞƌĞ�ǀŽƚĞĚ�ŝŶ�ĨĂǀŽƌ�ŽĨ�ƌĞŵŽǀŝŶŐ��ƌƚŝĐůĞ�EŝŶƚŚ͘��dŚŝƐ�ĞƋƵĂƚĞƐ�ƚŽ�ĂďŽƵƚ�ϳϲй� 

ŽĨ�ƚŚĞ�ƐŚĂƌĞƐ�ŽĨ�hd��ĐŽŵŵŽŶ�ƐƚŽĐŬ�ŽƵƚƐƚĂŶĚŝŶŐ�ĂƐ�ŽĨ�ƚŚĞ�ƌĞĐŽƌĚ�ĚĂƚĞ�ĨŽƌ�ƚŚĞ��ŶŶƵĂů�DĞĞƚŝŶŐ͘��� 
� 

x� �Ǉ�ǁĂǇ�ŽĨ�ĐŽŵƉĂƌŝƐŽŶ͕�ƚŚĞ�ƚŽƚĂů�ǀŽƚĞƐ�ĐĂƐƚ�ŽŶ�ƚŚĞ�ŽƚŚĞƌ�ŵĂŶĂŐĞŵĞŶƚ�ƉƌŽƉŽƐĂůƐ�ŝŶ�ƚŚĞ�ϮϬϭϴ�WƌŽǆǇ�^ƚĂƚĞŵĞŶƚ͕�ŝŶĐůƵĚŝŶŐ�
ĞǆĞĐƵƚŝǀĞ�ĐŽŵƉĞŶƐĂƚŝŽŶ͕�ǁĞƌĞ�ĂůƐŽ�ŝŶ�ƚŚĞ�ƌĂŶŐĞ�ŽĨ�ϳϱй�Ͳ�ϳϴй�ŽĨ�ƚŚĞ�ƐŚĂƌĞƐ�ŽĨ�hd��ĐŽŵŵŽŶ�ƐƚŽĐŬ�ŽƵƚƐƚĂŶĚŝŶŐ͘� 
� 

x� �ŶĚ͕�ƚŚĞ�ŽǀĞƌĂůů�ϳϲй�ƚƵƌŶŽƵƚ�ĨŽƌ�ƚŚĞ�ϮϬϭϴ�ŵĂŶĂŐĞŵĞŶƚ�ƉƌŽƉŽƐĂů�ƚŽ�ƌĞŵŽǀĞ��ƌƚŝĐůĞ�EŝŶƚŚ�ĞǆĐĞĞĚĞĚ�ƚŚĞ�ŽǀĞƌĂůů�ϳϬй�
ƚƵƌŶŽƵƚ�ŝŶ�ĨĂǀŽƌ�ŽĨ�ƚŚĞ�ϮϬϭϯ�ĞǆĞĐƵƚŝǀĞ�ĐŽŵƉĞŶƐĂƚŝŽŶ�ƉƌŽƉŽƐĂů�ǇŽƵ�ŚŝŐŚůŝŐŚƚĞĚ�ŝŶ�ǇŽƵƌ�ůĞƚƚĞƌ�ƚŽ�ƚŚĞ�^���ƐƚĂĨĨ͘� 
� 

hd��ƐŚĂƌĞƐ�ƚŚĞ�ǀŝĞǁ�ƚŚĂƚ�ĂŶǇ�ƉƌŽǀŝƐŝŽŶ�ƌĞƋƵŝƌŝŶŐ�ŵŽƌĞ�ƚŚĂŶ�Ă�ŵĂũŽƌŝƚǇ�ǀŽƚĞ�ƐŚŽƵůĚ�ďĞ�ĐŚĂŶŐĞĚ�Žƌ�ƌĞŵŽǀĞĚ�ĨƌŽŵ�ŽƵƌ�ŐŽǀĞƌŶĂŶĐĞ�
ĚŽĐƵŵĞŶƚƐ͘��tĞ�ŽŶůǇ�ŚĂǀĞ�ŽŶĞ�ʹ��ƌƚŝĐůĞ�EŝŶƚŚ�ŽĨ�ƚŚĞ��ĞƌƚŝĨŝĐĂƚĞ�ŽĨ�/ŶĐŽƌƉŽƌĂƚŝŽŶ�ʹ�ĂŶĚ�ƚŚĞ��ŽŵƉĂŶǇ�ŵĂĚĞ�Ă�ŐŽŽĚ�ĨĂŝƚŚ�ĞĨĨŽƌƚ�Ăƚ�
ƐŝŐŶŝĨŝĐĂŶƚ�ĞǆƉĞŶƐĞ�ƚŽ�ŽďƚĂŝŶ�ƐŚĂƌĞŚŽůĚĞƌ�ĂƉƉƌŽǀĂů�ƚŽ�ƌĞŵŽǀĞ�ŝƚ�ŝŶ�ϮϬϭϴ͘��/�ǁŝůů�ĚƵƚŝĨƵůůǇ�ƐŚĂƌĞ�ǁŝƚŚ�ƚŚĞ��ŽĂƌĚ�ĂŶǇ�ƉůĂŶƐ�ǇŽƵ�ŚĂǀĞ� 
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&ƌŽŵ͗�ŽůŵƐƚĞĚ�фŽůŵƐƚĞĚϳƉΛĞĂƌƚŚůŝŶŬ͘ŶĞƚх��
^ĞŶƚ͗�DŽŶĚĂǇ͕�EŽǀĞŵďĞƌ�ϭϮ͕�ϮϬϭϴ�ϭϬ͗ϰϴ��D�
dŽ͗�'ƌĂďĞƌͲ>ŝƉƉĞƌŵĂŶ͕�WĞƚĞƌ�:�hd�,Y�фWĞƚĞƌ͘'ƌĂďĞƌͲ>ŝƉƉĞƌŵĂŶΛƵƚĐ͘ĐŽŵх͖�'W�hd�,Y��ŽƌƉ�^ĞĐƌĞƚĂƌǇΖƐ�KĨĨŝĐĞ�
ф�KZW^��Λ�KZW,Y͘hd�͘�KDх�
^ƵďũĞĐƚ͗�΀�ǆƚĞƌŶĂů΁�ZƵůĞ�ϭϰĂͲϴ�WƌŽƉŽƐĂů�;hdyͿǭǭ��
�
0U��*UDEHU�/LSSHUPDQ��
3OHDVH�VHH�WKH�DWWDFKHG�UXOH���D���SURSRVDO�WR�LPSURYH�FRUSRUDWH�JRYHUQDQFH�DQG�HQKDQFH�ORQJ�WHUP�
VKDUHKROGHU�YDOXH�DW�GH�PLQLPLV�XS�IURQW�FRVW�±�HVSHFLDOO\�FRQVLGHULQJ�WKH�VXEVWDQWLDO�PDUNHW�
FDSLWDOL]DWLRQ�RI�WKH�FRPSDQ\��
6LQFHUHO\��
-RKQ�&KHYHGGHQ�

ƚŽ�ŽďƚĂŝŶ�ϴϬй�ƐƵƉƉŽƌƚ�ĨƌŽŵ�ƚŚĞ�ƚŽƚĂů�ƐŚĂƌĞƐ�ŽƵƚƐƚĂŶĚŝŶŐ�ĨŽƌ�ǇŽƵƌ�^ŝŵƉůĞ�DĂũŽƌŝƚǇ�sŽƚĞ�ƉƌŽƉŽƐĂů�ŝĨ�ŝƚ�ŝƐ�ŝŶĐůƵĚĞĚ�ŝŶ�ƚŚĞ�ϮϬϭϵ�
WƌŽǆǇ�^ƚĂƚĞŵĞŶƚ�ŝŶ�ůŝĞƵ�ŽĨ�Ă�ŵĂŶĂŐĞŵĞŶƚ�ƉƌŽƉŽƐĂů͕�ŝŶĐůƵĚŝŶŐ�ĂĐƚŝŽŶƐ�ǇŽƵ�ǁŝůů�ƚĂŬĞ�ƚŽ�ƌŽƵŶĚ�ƵƉ�ŵŽƌĞ�ǀŽƚĞƐ�ĚƵƌŝŶŐ�ĂŶ� 
ĂĚũŽƵƌŶŵĞŶƚ�ŽĨ�ƚŚĞ��ŶŶƵĂů�DĞĞƚŝŶŐ�ĨŽƌ�ƚŚĂƚ�ƉƵƌƉŽƐĞ͘����� 
� 
sͬZ͕� 
� 
� 
Peter J. Graber-Lipperman 
Corporate Vice President, Secretary & Associate General Counsel 
United Technologies Corporation 
10 Farm Springs 
Farmington, CT 06032-2568 
860.728.7892 (office) 
peter.graber-lipperman@utc.com 
� 
� 

� 
� 

� 
� 

� 
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0U��*UDEHU�/LSSHUPDQ�� 
7KDQN�\RX�IRU�\RXU�GHWDLOHG�PHVVDJH�� 
,W�ZRXOG�EH�LQWHUHVWLQJ�WR�VHH�KRZ�D�QHZ�SUR[\�VROLFLWRU�ZRXOG�UHVSRQG�WR�WKHVH� 
GHWDLOV�� 
-RKQ�&KHYHGGHQ� 
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)URP��*UDEHU�/LSSHUPDQ��3HWHU�-�87&+4�� 
6HQW��)ULGD\��'HFHPEHU���������������30� 
7R� ***

&F��'H9LWR��(YD�$�87&+4��(YD�'H9LWR#XWF�FRP!� 
6XEMHFW��):��5XOH���D���3URSRVDO��87;����6LPSOH�0DMRULW\�9RWH� 
� 
0U��&KHYHGGHQ�� 
� 
7KDQN�\RX�IRU�\RXU�QRWH�EHORZ�� 
� 
,�DP�IROORZLQJ�XS�RQ�P\�SULRU�QRWH�RI�1RYHPEHU������������:H�UHYLHZHG�\RXU�6LPSOH� 
0DMRULW\�9RWH�SURSRVDO��DWWDFKHG��ZLWK�WKH�87&�%RDUG�RI�'LUHFWRUV�HDUOLHU�WKLV� 
ZHHN���7KH�%RDUG�QRWHG�WKDW�WKHUH�LV�RQO\�RQH�VXSHUPDMRULW\�YRWLQJ�SURYLVLRQ�LQ�WKH�87&� 
&HUWLILFDWH�RI�,QFRUSRUDWLRQ��³&HUWLILFDWH´��DQG�RU�87&�%\ODZV��QDPHO\��$UWLFOH�1LQWK�RI� 
WKH�&HUWLILFDWH���7KH�%RDUG�DOVR�QRWHG�\RXU�VXJJHVWLRQ�UHJDUGLQJ�D�QHZ�SUR[\�VROLFLWRU�� 
DQG�FRQVLGHUHG�WKH�FRPSDQ\¶V�SULRU�HIIRUWV�WR�REWDLQ�WKH�UHTXLUHG�VKDUHRZQHU�DSSURYDO� 
WR�HOLPLQDWH�$UWLFOH�1LQWK�IURP�WKH�&HUWLILFDWH���$IWHU�GHOLEHUDWLRQV��WKH�%RDUG�RQFH�DJDLQ� 
GHWHUPLQHG�WKDW�LW�LV�DGYLVDEOH�DQG�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH�VKDUHRZQHUV�WR�HOLPLQDWH� 
$UWLFOH�1LQWK�IURP�WKH�&HUWLILFDWH�IRU�WKH�VDPH�UHDVRQV�DV�VHW�IRUWK�LQ�WKH�VXSSRUWLQJ� 
VWDWHPHQW�IRU�3URSRVDO���LQ�WKH������3UR[\�6WDWHPHQW���$V�D�UHVXOW��ERWK�WKH� 
*RYHUQDQFH�	�3XEOLF�3ROLF\�&RPPLWWHH�RI�WKH�%RDUG�DQG�WKH�IXOO�%RDUG�ZLOO�FRQVLGHU�DW� 
WKHLU�QH[W�UHJXODUO\�VFKHGXOHG�PHHWLQJV�WR�EH�KHOG�LQ�HDUO\�)HEUXDU\������UHVROXWLRQV�WR� 
DPHQG�WKH�&HUWLILFDWH�WR�HOLPLQDWH�$UWLFOH�1LQWK�LQ�LWV�HQWLUHW\���$W�WKDW�WLPH��WKH�%RDUG�ZLOO� 
DOVR�FRQVLGHU�WKH�UHWHQWLRQ�RI�D�SUR[\�VROLFLWRU�DQG�RU�DGGLWLRQDO�SUR[\�VROLFLWDWLRQ� 
HIIRUWV���,I�WKH�%RDUG�DGRSWV�WKH�IRUHJRLQJ�UHVROXWLRQV��WKHQ�WKH�SURSRVHG�DPHQGPHQW�WR� 
WKH�&HUWLILFDWH�ZLOO�EH�VXEPLWWHG�WR�87&¶V�VKDUHKROGHUV�IRU�WKHLU�DSSURYDO�DW�WKH������ 
$QQXDO�0HHWLQJ�� 
� 
7KH�&RPSDQ\�EHOLHYHV�WKDW�WKH�DQWLFLSDWHG�%RDUG�DFWLRQ�GHVFULEHG�DERYH�ZRXOG� 
VXEVWDQWLDOO\�LPSOHPHQW�\RXU�SURSRVDO���,I�\RX�GR�QRW�ZLVK�WR�ZLWKGUDZ�\RXU�SURSRVDO�DW� 
WKLV�WLPH��WKHQ�WKH�&RPSDQ\�ZLOO�VXEPLW�D�UHTXHVW�IRU�1R�$FWLRQ�/HWWHU�SULRU�WR�WKH� 
GHDGOLQH�IRU�GRLQJ�VR�ODWHU�WKLV�PRQWK���,�ZLOO�IROORZ�XS�ZLWK�\RX�DIWHU�WKH�)HEUXDU\������ 
PHHWLQJ�VKRXOG�WKH�%RDUG�DGRSW�DQG�UHFRPPHQG�WKDW�WKH�VKDUHRZQHUV�DSSURYH�DQ� 
DPHQGPHQW�GHOHWLQJ�$UWLFOH�1LQWK�IURP�WKH�&HUWLILFDWH�RI�,QFRUSRUDWLRQ�DW�WKH������ 
$QQXDO�0HHWLQJ�� 
� 
$V�DOZD\V��WKDQN�\RX�IRU�\RXU�LQYHVWPHQW�LQ�87&�DQG�\RXU�LQWHUHVW�LQ�WKH�DIIDLUV�RI�WKH� 
&RPSDQ\�� 
� 
9HU\�WUXO\�\RXUV�� 
� 
� 
Peter J. Graber-Lipperman 
Corporate Vice President, Secretary & Associate General Counsel 
United Technologies Corporation 
10 Farm Springs 
Farmington, CT 06032-2568 



 
860.728.7892 (office) 
peter.graber-lipperman@utc.com 
� 

���� 

mailto:peter.graber-lipperman@utc.com


  
 

 
  

 

 

From: 
Date: December 14, 2018 at 11:42:59 PM EST 

***

To: "Graber-Lipperman, Peter J UTCHQ" <Peter.Graber-Lipperman@utc.com> 
Subject: [External] Rule 14a-8 Proposal (UTX) - Simple Majority Vote 

Mr. Graber-Lipperman,  
Thank you for the update. 
I hope the Board of Directors is successful in 2019. 
Sincerely, 
John Chevedden 

mailto:Peter.Graber-Lipperman@utc.com
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UNITED TECHNOLOGIES CORPORATION 

Restated 
Certificate of Incorporation 
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RESTATED 

CERTIFICATE OF INCORPORATION 

of 

UNITED TECHNOLOGIES CORPORATION 

Pursuant to Section 245 

of the General Corporation Law 

of the State of Delaware 

================ 

Original Certificate of Incorporation filed 

with the Secretary of State 

of the State of Delaware 

on July 21, 1934, 

under the name 

United Aircraft Corporation 

================ 



FIRST: The name of the Corporation is UNITED TECHNOLOGIES CORPORATION. 

SECOND: Its registered office or place of business in the State of Delaware is to be located at 
Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of New Castle. The name 
of its registered agent is The Corporation Trust Company and the address of the said registered agent is 
Corporation Trust Center, 1209 Orange Street, in the said City of Wilmington. 

THIRD: The nature of the business, or objects or purposes to be transacted, promoted or carried on, are 
those necessary to engage in any lawful act or activity for which corporations may be organized under the 
General Corporation Law of the State of Delaware. 

FOURTH: The total number of shares of stock of all classes which the Corporation shall have authority 
to issue is 4,250,000,000 shares, of which 250,000,000 shares shall be Preferred Stock of the par value of 
$1.00 each (hereinafter called “Preferred Stock”) and 4,000,000,000 shares shall be Common Stock of the 
par value of $1.00 each (hereinafter called “Common Stock”). 

The designations and the powers, preferences and rights and the qualifications, limitations or 
restrictions thereof of the shares of each class are as follows: 

1. The Preferred Stock may be issued from time to time in one or more series, the shares of each 
series to have such voting powers, full or limited, and such designations, preferences and relative, 
participating, optional or other special rights and qualifications, limitations or restrictions thereof as are 
stated and expressed herein or in the resolution or resolutions providing for the issue of such series, 
adopted by the Board of Directors as hereinafter provided. 

2. Authority is hereby expressly granted to the Board of Directors of the Corporation, subject to 
the provisions of this Article Fourth and to the limitations prescribed by law, to authorize the issue of 
one or more series of Preferred Stock and with respect to each such series to fix by resolution or 
resolutions providing for the issue of such series the voting powers, full or limited, if any, of the shares 
of such series and the designations, preferences and relative, participating, optional or other special 
rights and the qualifications, limitations or restrictions thereof. The authority of the Board of Directors 
with respect to each series shall include, but not be limited to, the determination or fixing of the 
following: 

(a) The designation of such series. 

(b) The dividend rate of such series, the conditions and dates upon which such dividends 
shall be payable, the relation which such dividends shall bear to the dividends payable on any other 
class or classes of stock, and whether such dividends shall be cumulative or noncumulative. 

(c) Whether the shares of such series shall be subject to redemption by the Corporation and, 
if made subject to such redemption, the times, prices and other terms and conditions of such 
redemption. 

(d) The terms and amount of any sinking fund provided for the purchase or redemption of 
the shares of such series. 

(e) Whether or not the shares of such series shall be convertible into or exchangeable for 
shares of any other class or classes or of any other series of any class or classes of stock of the 
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Corporation, and, if provision be made for conversion or exchange, the times, prices, rates, 
adjustments, and other terms and conditions of such conversion or exchange. 

(f) The extent, if any, to which the holders of the shares of such series shall be entitled to 
vote with respect to the election of directors or otherwise. 

(g) The restrictions, if any, on the issue or reissue or any additional Preferred Stock. 

(h) The rights of the holders of the shares of such series upon the dissolution of, or upon the 
distribution of assets of, the Corporation. 

3. Except as otherwise required by law and except for such voting powers with respect to the 
election of directors or other matters as may be stated in the resolution or resolutions of the Board of 
Directors providing for the issue of any series of Preferred Stock, the holders of any such series shall 
have no voting power whatsoever. Subject to such restrictions as may be stated in the resolution or 
resolutions of the Board of Directors providing for the issue of any series of Preferred Stock, any 
amendment to the Certificate of Incorporation which shall increase or decrease the authorized stock of 
any class or classes may be adopted by the affirmative vote of the holders of a majority of the 
outstanding shares of the voting stock of the Corporation. 

4. No holder of stock of any class of the Corporation shall as such holder have any preemptive or 
preferential right of subscription to any stock of any class of the Corporation or to any obligations 
convertible into stock of the Corporation, issued or sold, or to any right of subscription to, or to any 
warrant or option for the purchase of any thereof, other than such (if any) as the Board of Directors of 
the Corporation, in its discretion, may determine from time to time. 

5. The Corporation may from time to time issue and dispose of any of the authorized and 
unissued shares of Common Stock or of Preferred Stock for such consideration, not less than its par 
value, as may be fixed from time to time by the Board of Directors, without action by the stockholders. 
The Board of Directors may provide for payment therefor to be received by the Corporation in cash, 
property or services. Any and all such shares of the Preferred or Common Stock of the Corporation the 
issuance of which has been so authorized, and for which consideration so fixed by the Board of 
Directors has been paid or delivered, shall be deemed full paid stock and shall not be liable to any 
further call or assessment thereon. 

FIFTH: The minimum amount of capital with which the Corporation will commence business is One 
Thousand Dollars. 

SIXTH: The Corporation is to have perpetual existence. 

SEVENTH: The private property of the stockholders shall not be subject to the payment of corporate 
debts. 

EIGHTH: Subject to the provisions of the laws of the State of Delaware, the following provisions are 
adopted for the management of the business and for the conduct of the affairs of the Corporation, and for 
defining, limiting and regulating the powers of the Corporation, the directors and the stockholders: 

(a) The books of the Corporation may be kept outside the State of Delaware at such place or 
places as may, from time to time, be designated by the Board of Directors. 
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(b) The business of the Corporation shall be managed by its Board of Directors; and the Board 
of Directors shall have power to exercise all the powers of the Corporation, including (but without 
limiting the generality hereof) the power to create mortgages upon the whole or any part of the property 
of the Corporation, real or personal, without any action of or by the stockholders, except as otherwise 
provided by statute or by the Bylaws. 

(c) The number of the directors shall be fixed by the Bylaws, subject to alteration, from time to 
time, by amendment of the Bylaws either by the Board of Directors or the stockholders. An increase in 
the number of directors shall be deemed to create vacancies in the Board, to be filled in the manner 
provided in the Bylaws. Any director or any officer elected or appointed by the stockholders or by the 
Board of Directors may be removed at any time, in such manner as shall be provided in the Bylaws. 

(d) The Board of Directors shall have power to make and alter Bylaws, subject to such 
restrictions upon the exercise of such power as may be imposed by the incorporators or the stockholders 
in any Bylaws adopted by them from time to time. 

(e) The Board of Directors shall have power, in its discretion, to fix, determine and vary, from 
time to time, the amount to be retained as surplus and the amount or amounts to be set apart out of any 
of the funds of the Corporation available for dividends as working capital or a reserve or reserves for 
any proper purpose, and to abolish any such reserve in the manner in which it was created. 

(f) The Board of Directors shall have power, in its discretion, from time to time, to determine 
whether and to what extent and at what times and places and under what conditions and regulations the 
books and accounts of the Corporation, or any of them, other than the stock ledger, shall be open to the 
inspection of stockholders; and no stockholder shall have any right to inspect any account or book or 
document of the Corporation, except as conferred by law or authorized by resolution of the directors or 
of the stockholders. 

(g) Upon any sale, exchange or other disposal of the property and/or assets of the Corporation, 
payment therefor may be made either to the Corporation or directly to the stockholders in proportion to 
their interests, upon the surrender of their respective stock certificates, or otherwise, as the Board of 
Directors may determine. 

(h) [Reserved]. 

(i) In case the Corporation shall enter into any contract or transact any business with one or 
more of its directors, or with any firm of which any director is a member, or with any corporation or 
association of which any director is a stockholder, director or officer, such contract or transaction shall 
not be invalidated or in any way affected by the fact that such director has or may have an interest 
therein which is or might be adverse to the interests of the Corporation, even though the vote of such 
director might have been necessary to obligate the Corporation upon such contract or transaction; 
provided, that the fact of such interest shall have been disclosed to the other directors or the 
stockholders of the Corporation, as the case may be, acting upon or with reference to such contract or 
transaction. 

(j) Whenever a compromise or arrangement is proposed between this Corporation and its 
creditors or any class of them and/or between this Corporation and its stockholders or any class of them, 
any court of equitable jurisdiction within the State of Delaware may, on the application in a summary 
way of this Corporation or of any creditor or stockholder thereof or on the application of any receiver or 
receivers appointed for this Corporation under the provisions of Section 291 of Title 8 of the Delaware 
Code or on the application of trustees in dissolution or of any receiver or receivers appointed for this 
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Corporation under the provisions of Section 279 of Title 8 of the Delaware Code order a meeting of the 
creditors or class of creditors, and/or of the stockholders or class of stockholders of this Corporation, as 
the case may be, to be summoned in such manner as the said court directs. If a majority in number 
representing three-fourths in value of the creditors or class of creditors, and/or of the stockholders or 
class of stockholders of this Corporation, as the case may be, agree to any compromise or arrangement 
and to any reorganization of this Corporation as consequence of such compromise or arrangement, the 
said compromise or arrangement and the said reorganization shall, if sanctioned by the court to which 
the said application has been made, be binding on all the creditors or class of creditors, and/or on all the 
stockholders or class of stockholders, of this Corporation, as the case may be, and also on this 
Corporation. 

(k) The Corporation reserves the right to amend, alter, change, add to or repeal any provision 
contained in this Certificate of Incorporation in the manner now or hereafter prescribed by statute; and 
all rights herein conferred are granted subject to this reservation. 

NINTH: The stockholder vote required to approve Business Combinations (hereinafter defined) shall 
be as set forth in this Article Ninth. 

SECTION 1. Higher Vote for Business Combinations. In addition to any affirmative vote required by 
law or this Certificate of Incorporation, and except as otherwise expressly provided in Section 3 of this 
Article Ninth: 

A. any merger or consolidation of the Corporation or any Subsidiary (as hereinafter defined) with 
(i) any Interested Stockholder (as hereinafter defined) or (ii) any other corporation (whether or not itself 
an Interested Stockholder) which is, or after such merger or consolidation would be, an Affiliate (as 
hereinafter defined) of an Interested Stockholder; or 

B. any sale, lease, exchange, mortgage, pledge, transfer or other disposition (in one transaction or 
a series of transactions) to or with any Interested Stockholder or any Affiliate of any Interested 
Stockholder of any assets of the Corporation or any Subsidiary having an aggregate Fair Market Value 
of $25,000,000 or more; or 

C. the issuance or transfer by the Corporation or any subsidiary (in one transaction or a series of 
transactions) of any securities of the Corporation or any Subsidiary to any Interested Stockholder or any 
Affiliate of any Interested Stockholder in exchange for cash, securities or other property (or a 
combination thereof) having an aggregate Fair Market Value of $25,000,000 or more; or 

D. the adoption of any plan or proposal for the liquidation or dissolution of the Corporation 
proposed by or on behalf of an Interested Stockholder or any Affiliate of any Interested Stockholder; or 

E. any reclassification of securities (including any reverse stock split), or recapitalization of the 
Corporation, or any merger or consolidation of the Corporation with any of its Subsidiaries or any other 
transaction (whether or not with or into or otherwise involving an Interested Stockholder) which has the 
effect, directly or indirectly, of increasing the proportionate share of the outstanding shares of any class 
of equity or convertible securities of the Corporation or any Subsidiary which is directly or indirectly 
owned by any Interested Stockholder or any Affiliate of any Interested Stockholder; 

shall require the affirmative vote of the holders of at least 80% of the voting power of the then outstanding 
shares of capital stock of the Corporation entitled to vote generally in the election of directors (the “Voting 
Stock”), voting together as a single class (it being understood that for purposes of this Article Ninth, each 
share of the Voting Stock shall have the number of votes granted to it pursuant to Article Fourth of this 
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Certificate of Incorporation). Such affirmative vote shall be required notwithstanding the fact that no vote 
may be required, or that a lesser percentage may be specified, by law or in any agreement with any national 
securities exchange or otherwise. 

SECTION 2. Definition of “Business Combination” . The term “Business Combination” as used in this 
Article Ninth shall mean any transaction which is referred to in any one or more of paragraphs A through E 
of Section 1. 

SECTION 3. When Higher Vote is Not Required. The provisions of Section 1 of this Article Ninth shall 
not be applicable to any particular Business Combination, and such Business Combination shall require 
only such affirmative vote as is required by law and any other provision of this Certificate of Incorporation, 
if in the case of a Business Combination that does not involve any cash or other consideration being 
received by the stockholders of the Corporation, solely in their capacities as stockholders, the condition 
specified in the following paragraph A is met, or if in the case of any other Business Combination, the 
conditions specified in either of the following paragraphs A or B are met: 

A. Approval by Disinterested Directors . The Business Combination shall have been approved 
by a majority of the Disinterested Directors (as hereinafter defined). 

B. Price and Procedure Requirements . All of the following conditions shall have been met: 

(i) The aggregate amount of the cash and the Fair Market Value (as hereinafter defined) as of the 
date of the consummation of the Business Combination (the “Consummation Date”) of the 
consideration other than cash to be received per share by holders of Common Stock in such Business 
Combination shall be an amount at least equal to the higher of the following (it being intended that the 
requirements of this paragraph B(i) shall be required to be met with respect to all shares of Common 
Stock outstanding, whether or not the Interested Stockholder has previously acquired any shares of the 
Common Stock): 

(a) the highest per share price (including any brokerage commissions, transfer taxes and 
soliciting dealers’ fees) paid by the Interested Stockholder for any shares of Common Stock 
acquired by it (1) within the two-year period immediately prior to the first public announcement of 
the proposal of the Business Combination (the “Announcement Date”) or (2) in the transaction in 
which it became an Interested Stockholder, whichever is higher, plus interest compounded 
annually from the date on which the Interested Stockholder became an Interested Stockholder 
through the Consummation Date at the prime rate of interest of Citibank, N.A. (or other major bank 
headquartered in New York City selected by a majority of the Disinterested Directors) from time to 
time in effect in New York City, less the aggregate amount of any cash dividends paid, and the Fair 
Market Value of any dividends paid in other than cash, per share of Common Stock from the date 
on which the Interested Stockholder became an Interested Stockholder through the Consummation 
Date in an amount up to but not exceeding the amount of such interest payable per share of 
Common Stock; or 

(b) the Fair Market Value per share of Common Stock on the Announcement Date. 

(ii) The aggregate amount of the cash and the Fair Market Value as of the Consummation Date of 
the consideration other than cash to be received per share by holders of shares of any class of 
outstanding Voting Stock, other than the Common Stock, in such Business Combination shall be an 
amount at least equal to the highest of the following (it being intended that the requirements of this 
paragraph B (ii) shall be required to be met with respect to all shares of every such other class of 
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outstanding Voting Stock, whether or not the Interested Stockholder has previously acquired any shares 
of a particular class of Voting Stock): 

(a) the highest per share price (including any brokerage commissions, transfer taxes and 
soliciting dealers’ fees) paid by the Interested Stockholder for any shares of such class of Voting 
Stock acquired by it (1) within the two-year period immediately prior to the Announcement Date or 
(2) in the transaction in which it became an Interested Stockholder, whichever is higher, plus 
interest compounded annually from the date on which the Interested Stockholder became an 
Interested Stockholder through the Consummation Date at the prime rate of interest of Citibank, 
N.A. (or other major bank headquartered in New York City selected by a majority of the 
Disinterested Directors) from time to time in effect in New York City, less the aggregate amount of 
any cash dividends paid, and the Fair Market Value of any dividends paid in other than cash, per 
share of such class of Voting Stock from the date on which the Interested Stockholder became an 
Interested Stockholder through the Consummation Date in an amount up to but not exceeding the 
amount of such interest payable per share of such class of Voting Stock; 

(b) the Fair Market Value per share of such class of Voting Stock on the Announcement Date; 
or 

(c) the highest preferential amount per share to which the holders of shares of such class of 
Voting Stock are entitled in the event of any voluntary or involuntary liquidation, dissolution or 
winding up of the Corporation. 

(iii) The consideration to be received by holders of a particular class of outstanding Voting Stock 
(including Common Stock) shall be in cash or in the same form as the Interested Stockholder has 
previously paid for shares of such class of Voting Stock. If the Interested Stockholder has paid for 
shares of any class of Voting Stock with varying forms of consideration, the form of consideration for 
such class of Voting Stock shall be either cash or the form used to acquire the largest number of shares 
of such class of Voting Stock previously acquired by it. 

(iv) After such Interested Stockholder has become an Interested Stockholder and prior to the 
consummation of such Business Combination: (a) except as approved by a majority of the Disinterested 
Directors, there shall have been no failure to declare and pay at the regular date therefor any full 
quarterly dividends (whether or not cumulative) on the outstanding Preferred Stock; (b) there shall have 
been (1) no reduction in the annual rate of dividends paid on the Common Stock (except as necessary to 
reflect any subdivision of the Common Stock), except as approved by a majority of the Disinterested 
Directors, and (2) an increase in such annual rate of dividends as necessary to reflect any 
reclassification (including any reverse stock split), recapitalization, reorganization or any similar 
transaction which has the effect of reducing the number of outstanding shares of the Common Stock, 
unless the failure so to increase such annual rate is approved by a majority of the Disinterested 
Directors; and (c) such Interested Stockholder shall have not become the beneficial owner of any 
additional shares of Voting Stock except as part of the transaction which results in such Interested 
Stockholder becoming an Interested Stockholder. 

(v) After such Interested Stockholder has become an Interested Stockholder, such Interested 
Stockholder shall not have received the benefit, directly or indirectly (except proportionately as a 
stockholder), of any loans, advances, guarantees, pledges or other financial assistance or any tax credits 
or other tax advantages provided by the Corporation. 

(vi) A proxy or information statement describing the proposed Business Combination and 
complying with the requirements of the Securities Exchange Act of 1934 and the rules and regulations 
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thereunder (or any subsequent provisions replacing such Act, rules or regulations) shall be mailed to 
public stockholders of the Corporation at least 30 days prior to the consummation of such Business 
Combination (whether or not such proxy or information statement is required to be mailed pursuant to 
such Act or subsequent provisions). 

SECTION 4. Certain Definitions. For the purposes of this Article Ninth: 

A. A “person” shall mean any individual, firm, corporation or other entity. 

B. “Interested Stockholder” shall mean any person (other than the Corporation or any Subsidiary) who 
or which: 

(i) is the beneficial owner, directly or indirectly, of more than 10% of the voting power of the 
outstanding Voting Stock; or 

(ii) is an Affiliate of the Corporation and at any time within the two-year period immediately prior 
to the date in question was the beneficial owner, directly or indirectly, of 10% or more of the voting 
power of the then outstanding Voting Stock; or 

(iii) is an assignee of or has otherwise succeeded to any shares of Voting Stock which were at any 
time within the two-year period immediately prior to the date in question beneficially owned by any 
Interested Stockholder, if such assignment or succession shall have occurred in the course of a 
transaction or series of transactions not involving a public offering within the meaning of the Securities 
Act of 1933. 

C. A person shall be a “beneficial owner” of any Voting Stock: 

(i) which such person or any of its Affiliates or Associates (as hereinafter defined) beneficially 
owns, directly or indirectly; or 

(ii) which such person or any of its Affiliates or Associates has (a) the right to acquire (whether 
such right is exercisable immediately or only after the passage of time), pursuant to any agreement, 
arrangement or understanding or upon the exercise of conversion rights, exchange rights, warrants or 
options, or otherwise, or (b) the right to vote pursuant to any agreement, arrangement or understanding; 
or 

(iii) which are beneficially owned, directly or indirectly, by any other person with which such 
person or any of its Affiliates or Associates has any agreement, arrangement or understanding for the 
purpose of acquiring, holding, voting or disposing of any shares of Voting Stock. 

D. For the purposes of determining whether a person is an Interested Stockholder pursuant to 
paragraph B of this Section 4, the number of shares of Voting Stock deemed to be outstanding shall include 
shares deemed owned through application of paragraph C of this Section 4 but shall not include any other 
shares of Voting Stock which may be issuable pursuant to any agreement, arrangement or understanding, or 
upon exercise of conversion rights, warrants or options, or otherwise. 

E. “Affiliate” or “Associate” shall have the respective meanings ascribed to such terms in Rule 12b-2 
of the General Rules and Regulations under the Securities Exchange Act of 1934, as in effect on January 1, 
1983. 
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F. “Subsidiary” means any corporation of which a majority of any class of equity security is owned, 
directly or indirectly, by the Corporation; provided, however, that for the purposes of the definition of 
Interested Stockholder set forth in paragraph B of this Section 4, the term “Subsidiary” shall mean only a 
corporation of which a majority of each class of equity security is owned, directly or indirectly, by the 
Corporation. 

G. “Disinterested Director” means any member of the Board of Directors of the Corporation (the 
“Board”) who is unaffiliated with the Interested Stockholder and was a member of the Board prior to the 
time that the Interested Stockholder became an Interested Stockholder, and any successor of a Disinterested 
Director who is unaffiliated with the Interested Stockholder and is recommended to succeed a Disinterested 
Director by a majority of Disinterested Directors then on the Board. 

H. “Fair Market Value” means: (i) in the case of stock, the highest closing sale price during the 30-day 
period immediately preceding the date in question of a share of such stock on the Composite Tape for New 
York Stock Exchange-Listed Stocks, or, if such stock is not quoted on the Composite Tape, on the New 
York Stock Exchange, or, if such stock is not listed on such Exchange, on the principal United States 
securities exchange registered under the Securities Exchange Act of 1934 on which such stock is listed, or, 
if such stock is not listed on any such exchange, the highest closing bid quotation with respect to a share of 
such stock during the 30-day period preceding the date in question on the National Association of Securities 
Dealers, Inc., Automated Quotations System or any system then in use, or if no such quotations are 
available, the fair market value on the date in question of a share of such stock as determined by a majority 
of the Disinterested Directors in good faith; and (ii) in the case of property other than cash or stock, the fair 
market value of such property on the date in question as determined by a majority of the Disinterested 
Directors in good faith. 

I. In the event of any Business Combination in which the Corporation survives, the phrase 
“consideration other than cash to be received” as used in paragraph B(i) and (ii) of Section 3 of this Article 
Ninth shall include the shares of Common Stock and/or the shares of any other class of outstanding Voting 
Stock retained by the holders of such shares. 

SECTION 5. Powers of Disinterested Directors . A majority of the Disinterested Directors of the 
Corporation shall have the power and duty to determine, on the basis of information known to them after 
reasonable inquiry, all facts necessary to determine compliance with this Article Ninth, including without 
limitation (A) whether a person is an Interested Stockholder, (B) the number of shares of Voting Stock 
beneficially owned by any person, (C) whether a person is an Affiliate or Associate of another, (D) whether 
the requirements of paragraph B of Section 3 have been met with respect to any Business Combination, and 
(E) whether the assets which are the subject of any Business Combination have, or the consideration to be 
received for the issuance or transfer of securities by the Corporation or any Subsidiary in any Business 
Combination has, an aggregate Fair Market Value of $25,000,000 or more; and the good faith 
determination of a majority of the Disinterested Directors on such matters shall be conclusive and binding 
for all the purposes of this Article Ninth. 

SECTION 6. No effect on Fiduciary Obligations of Interested Stockholders. Nothing contained in this 
Article Ninth shall be construed to relieve the Board of Directors or any Interested Stockholder from any 
fiduciary obligation imposed by law. 

SECTION 7. Amendment, Repeal, etc. Notwithstanding any other provisions of this Certificate of 
Incorporation or the Bylaws of the Corporation (and notwithstanding the fact that a lesser percentage may 
be specified by law, this Certificate of Incorporation or the Bylaws of the Corporation), the affirmative vote 
of the holders of 80% or more of the voting power of the shares of the then outstanding Voting Stock, voting 
together as a single class, shall be required to amend or repeal, or adopt any provisions inconsistent with, 
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this Article Ninth of this Certificate of Incorporation; provided, however, that the preceding provisions of 
this Section 7 shall not be applicable to any amendment to this Article Ninth of this Certificate of 
Incorporation, and such amendment shall require only such affirmative vote as is required by law and any 
other provisions of this Certificate of Incorporation, if such amendment shall have been approved by a 
majority of the Disinterested Directors.TENTH: A director of the Corporation shall not be personally liable 
to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director, 
except for liability (i) for any breach of the director’s duty of loyalty to the Corporation or its stockholders, 
(ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation 
of law, (iii) under Section 174 of the Delaware General Corporation Law for payment of unlawful 
dividends or unlawful stock repurchases or redemption, or (iv) for any transaction from which the director 
derived an improper personal benefit. 
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