UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

March 20, 2019

Martin P. Dunn
Morrison & Foerster LLP
mdunn@mofo.com

Re:  JPMorgan Chase & Co.
Incoming letter dated January 15, 2019

Dear Mr. Dunn:

This letter is in response to your correspondence dated January 15, 2019
concerning the shareholder proposal (the “Proposal’) submitted to
JPMorgan Chase & Co. (the “Company”) by Kenneth Steiner (the “Proponent”) for
inclusion in the Company’s proxy materials for its upcoming annual meeting of security
holders. Copies of all of the correspondence on which this response is based will be
made available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-
8.shtml. For your reference, a brief discussion of the Division’s informal procedures
regarding shareholder proposals is also available at the same website address.

Sincerely,

M. Hughes Bates
Special Counsel

Enclosure

CcC: John Chevedden

*kk

***FISMA & OMB Memorandum M-07-16



March 20, 2019

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  JPMorgan Chase & Co.
Incoming letter dated January 15, 2019

The Proposal asks the board to amend the Company’s proxy access bylaw
provisions and any associated documents in the manner specified in the Proposal.

We are unable to concur in your view that the Company may exclude the Proposal
or portions of the supporting statement under rule 14a-8(i)(3). We are unable to conclude
that the portions of the Proposal you reference impugn character, integrity or reputation,
without factual foundation, in violation of rule 14a-9. We are also unable to conclude
that you have demonstrated objectively that the portions of the supporting statement you
reference are materially false or misleading or irrelevant to a consideration of the subject
matter of the Proposal such that there is a strong likelihood that a reasonable shareholder
would be uncertain as to the matter on which he or she is being asked to vote.
Accordingly, we do not believe that the Company may omit the Proposal or portions of
the supporting statement from its proxy materials in reliance on rule 14a-8(i)(3).

Sincerely,

Courtney Haseley
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.

It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.
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Exchange Act/Rule 14a-8
January 15, 2019

VIA E-MAIL (shareholderproposals@sec.goy)

Office of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  JPMorgan Chase & Co.
Shareholder Proposal of John Chevedden on behalf of Kenneth Steiner

Dear Ladies and Gentlemen:

We submit this letter on behalf of our client JPMorgan Chase & Co., a Delaware
corporation (the “Company”), which requests confirmation that the staff (the “Staff”) of the
Division of Corporation Finance of the U.S. Securities and Exchange Commission
(the “Commission”) will not recommend enforcement action to the Commission if, in reliance on
Rule 14a-8 under the Securities Exchange Act of 1934 (the “Exchange Act”), the Company
omits the enclosed shareholder proposal (the “Proposal”), or portions thereof, submitted by John
Chevedden on behalf of Kenneth Steiner (the “Proponent”) from the Company’s proxy materials
for its 2019 Annual Meeting of Shareholders (the “2019 Proxy Materials™).

Pursuant to Rule 14a-8(j) under the Exchange Act, we have:

o filed this letter with the Commission no later than eighty (80) calendar days
before the Company intends to file its definitive 2019 Proxy Materials with the
Commission; and

o concurrently sent copies of this correspondence to the Proponent’s representative,
John Chevedden (the “Proponent’s Representative™).

Copies of the Proposal, the Proponent’s cover letter submitting the Proposal, and other
correspondence relating to the Proposal are attached hereto as Exhibit A.

***FISMA & OMB Memorandum M-07-16
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Pursuant to the guidance provided in Section F of Staff Legal Bulletin No. 14F (Oct. 18,
2011), we ask that the Staff provide its response to this request to Martin Dunn, on behalf of the
Company, via email at mdunn@mofo.com, and to John Chevedden, the Proponent’s
Representative via email at T

L THE PROPOSAL

On December 6, 2018, the Company received from the Proponent the Proposal for
inclusion in the Company’s 2019 Proxy Materials.! The Proposal reads as follows:

“Proposal [4] — Enhance Shareholder Proxy Access

RESOLVED: Stockholders ask the board of directors to amend its proxy access
bylaw provisions and any associated documents, to include the following change:

A shareholder proxy access director candidate shall not need to obtain a specific
percentage vote in order to qualify as a shareholder proxy access director
candidate at any future shareholder meeting.

This proposal is important because a shareholder proxy access candidate might
not obtain the current required 20%-vote (and thus be disqualified the following
year under our current rule) even if he or she is a more qualified candidate to join
our Board of Directors than certain existing directors. Shareholders may simply
believe that at the time of the annual meeting that the company is not ready for a
proxy access candidate and hence may not support the candidate because the
timing is not right.

A year later a majority of shareholders might determine that the timing is right
and hence they should be able to vote for such a highly qualified candidate.

The following are just a few of the scores of companies thar do not require a
proxy access director candidate 1o obtain a specific percentage vote in order to
be a candidate in the following year:

Citigroup (C)
eBay (EBAY)
FedEx (FDX)
Goodyear (GT)
Home Depot (HD)

' The Proposal that is the subject of this no-action request is revised from its original version, which was originally
submitted to the Company on November 29, 2018.
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Hopefully the JPM Board of Directors and the chairman of the Board
Governance Committee, William Weldon, will not try to prevent us from voling on

this fix-it proposal in regard to the restricted version of proxy access adopted by
JPMin 2016.

JPM prevented us from voting on a special shareholder meeting fix-it proposal in
2018. Mr. Weldon received 10-times as many negative votes in 2018 as certain
other JPM directors afier his 2018 bending-to-management effort to eliminate a
non-binding shareholder vote on such a well-established shareholder proposal
topic.

Please vote yes:
Enhance Shareholder Proxy Access — Proposal [4]”

11. EXCLUSION OF THE PROPOSAL
A. Basis for Excluding the Proposal

As discussed more fully below, the Company believes it may properly omit the Proposal
or portions thereof from its 2019 Proxy Materials in reliance on Rule 14a-8(i)(3) because the

Proposal is materially false and misleading and contrary to Rule 14a-9, on the basis of the
following:

o the Proposal includes material that is irrelevant to consideration of the subject
matter of the Proposal; and

e the Proposal contains materially false and misleading statements, including
statements that the impugn character, integrity and reputation of the Company’s
directors.

B. The Proposal May Be Omitted in Reliance On Rule 14a-8(i)(3) Because It Is
Materially False and Misleading and Contrary to Rule 14a-9

Rule 14a-8(1)(3) permits a company to omit a proposal or supporting statement, or
portions thereof, that are contrary to any of the Commission’s proxy rules, including Rule 14a-9,
which prohibits materially false and misleading statements in proxy materials. The Company is
of the view that the Proposal contains statements that are statements that are irrelevant and
materially false and misleading, such that the Proposal may be omitted in its entirety. In the
alternative, if the Staff does not agree, the Company is of the view that certain portions of the
Proposal as described below may be properly excluded from the Proposal as they contain
materially false and misleading statements.
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1. The Proposal Includes Material That Is Irrelevant To Consideration of
the Subject Matter of the Proposal

Rule 14a-8(i)(3) permits a company to omit a proposal that is contrary to any of the
Commission’s proxy rules, including Rule 14a-9, which prohibits materially false and
misleading statements in proxy materials. In Staff Legal Bulletin No. 14 (July 31, 2000) (“SLB
147), the Staff stated that “when a proposal and supporting statement will require detailed and
extensive editing in order to bring them into compliance with the proxy rules, [the Staff] may
find it appropriate for companies to exclude the entire proposal, supporting statement, or both, as
materially false or misleading.”

In considering the application of Rule 14a-8(i)(3) to the Proposal, the Company
particularly notes the final two full paragraphs of the Proposal. In those paragraphs, the
Proponent impugns the character of the Company’s board of directors generally, and Mr.
William Weldon directly, by indicating that the board of directors has in the past and may in the
future act in a manner that is contrary to their fiduciary duties — “Hopefully the JPM Board of
Directors and the chairman of the Board Governance Committee, William Weldon, will not try
to prevent us from voting on this fix-it proposal ... JPM prevented us from voting on a special
shareholder meeting fix-it proposal in 2018. Mr. Weldon received 10-times as many negative
votes in 2018 as certain other JPM directors after his 2018 bending-to-management effort to
eliminate a non-binding shareholder vote on such a well-established shareholder proposal topic.”
Based on the specific language of the Proposal, the Company is of the view that exclusion of the
entire Proposal is appropriate and consistent with Rule 14a-8, SL.B 14 and SLB 14B.

The Proposal’s focus on the board of directors and William Weldon, chairman of the
Board Governance Committee, specifically, is at best irrelevant to the Proposal’s subject matter
of cumulative voting. The derogatory assertions regarding the board’s and Mr. Weldon’s
involvement in the Company’s shareholder proposal process bear no relation to the underlying
subject matter of the Proposal. As those statements serve no informative purpose in connection
with the subject matter of the Proposal, their inclusion illustrates that the Proposal is aimed, at
least in part, not on proxy access, but rather on impugning the character of the board of directors
generally and a specific named director.

As a result of those statements, a reasonable shareholder could be confused as to whether
this Proposal asks shareholders to vote on the Company’s proxy access bylaw provisions, on a
new policy or statement specifically related to the board or a named director, or on some other
matter. If that is the intent of the Proposal, Rule 14a-8(c) does not permit a submission to
contain more than one proposal, and to prevent backdoor contravention of that rule, SLB 14B
allows the exclusion of irrelevant supporting statements in situations such as this, where,
effectively, more than one proposal is printed and submitted to shareholders on the same page. If
that is not the intent, the Proposal should nonetheless be stricken because there is a strong
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likelihood that a reasonable shareholder would be uncertain as to the matter on which he or she is
being asked to vote.

The two paragraphs regarding the board and Mr. Weldon constitute a substantial portion
of the Proposal, are entirely irrelevant to a consideration of the subject matter of the Proposal, are
materially false and misleading, and could cause uncertainty for a reasonable shareholder as to
the specific matter on which he or she is being asked to vote. Accordingly, the Company is of
the view that it may omit the entire Proposal in reliance on Rule 14a-8(i)(3).

2. The Proposal Contains Materially False and Misleading Statements, Including
Statements That Impugn Character, Integrity and Reputation

Pursuant to Note (b) to Rule 14a-9 and SLB 14B, a statement that impugns integrity,
character or reputation without factual foundation is misleading within the meaning of Rule 14a-
9. Applying these standards, the Staff has supported the exclusion of entire proposals that
contain such statements, on the basis that such proposals were false and misleading. See, e.g.,
ConocoPhillips (Mar. 13, 2012) (concurring in the exclusion of a proposal suggesting
ConocoPhillips participated in money laundering); Philip Morris Cos. Inc. (Feb. 7, 1991)
(concurring in the exclusion of a proposal suggesting the company “advocates or encourages
bigotry and hate™); Motorola, Inc. (Mar. 4, 1988) (concurring in the exclusion of a proposal
suggesting the company violated the proxy rules); Detroit Edison Co. (Mar. 4, 1983) (concurring
in the exclusion of a proposal suggesting the company unlawfully influenced the political
process and engaged in “circumvention of regulation” and “corporate self-interest”); Gulf &
Western Industries, Inc. (Oct. 23, 1975) (concurring in the exclusion of a proposal suggesting the
company was responsible for “acts of violence™).

As discussed above, the last two paragraphs of the Proposal focus inappropriately on one
director, the Company’s board of directors and on irrelevant historical matters. Specifically, the
supporting statement alleges that the board and Mr. Weldon may misuse their position(s) to
improperly interfere in the shareholder proposal process. Such an allegation is completely false
and devoid of any factual foundation, seeks to indicate a failure to comply with directors’
fiduciary duties and, accordingly, is designed to attack the character of every member of the
board generally and of Mr. Weldon specifically. The statements also are materially false and
misleading because the Proponent asserts that Mr. Weldon unilaterally directed the Company’s
actions on matters that were taken by the board and its committees, that were based in part on
guidance from the Staff, with respect to an unrelated shareholder proposal.

The materiality under Rule 14a-8(i)(3) of the Proposal’s false and misleading assertions
regarding corporate governance matters is demonstrated by the court’s holding in Express Scripts
Holding Co. v. Chevedden, 2014 WL 631538, at *4 (E.D. Mo. Feb. 18, 2014). There, in the
context of a proposal that sought to separate the positions of chief executive officer and
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chairman, the court held that, “when viewed in the context of soliciting votes in favor of a
proposed corporate governance measure, statements in the proxy materials regarding the
company’s existing corporate governance practices are important to the shareholder’s decision
whether to vote in favor of the proposed measure,” and therefore are material. Applying Express
Scripts to the Proposal demonstrates that the false and misleading statements in the Proposal
would be material to shareholders’ voting decisions regarding the Proposal. Just as in Express
Scripts, the statements discussed above are misleading because they mischaracterize the
motivations and independence of one of the Company’s directors and the board of directors as a
whole in connection with existing governance practices, which goes to the heart of a
shareholder’s determination of whether the additional actions requested in the Proposal are
necessary.

The Company, therefore, is of the view that it may properly omit the Proposal in reliance
on Rule 14a-8(i)(3), because the Proposal and the statements therein that impugn the board’s and
Mr. Weldon’s character, integrity and reputation, are materially false and misleading and
contrary to Rule 14a-9.

3. If the Staff does not concur that the entire Proposal can be omitted, the
Company is of the view that it may omit the last two full paragraphs of
the Proposal because they contain false and misleading statements that
violate Rule 14a-9

If the Staff does not agree with the Company’s view that the entire Proposal may be
omitted, the Company is of the view that the last two full paragraphs of the Proposal may be
properly omitted from the Proposal as they contain materially false and misleading statements
that violate Rule 14a-9.

Staff Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B”) clarified the Staff’s views on the
application of Rule 14a-8(i)(3) and Rule 14a-9, and notes that a statement within a proposal or
supporting statement may be excluded or modified in reliance on Rule 14a-8(i)(3) when
“substantial portions of the supporting statement are irrelevant to a consideration of the subject
matter of the proposal, such that there is a strong likelihood that a reasonable shareholder would
be uncertain as to the matter on which she is being asked to vote.” Pursuant to that standard, the
Staff has permitted exclusion of supporting statements that are irrelevant to the action sought by
the Proposal. See, e.g., Bob Evans Farms, Inc. (Jan. 26, 2006) (permitting exclusion of a portion
of the supporting statement that “fail[ed] to discuss the merits™ of the proposal and did not aid
shareholders in deciding how to cast their votes); Burlington Northern Santa Fe Corp. (Jan. 31,
2001) (permitting exclusion of supporting statement involving racial and environmental policies
as irrelevant to a proposal seeking shareholder approval of poison pills); Boise Cascade Corp.
(Jan. 23, 2001) (permitting exclusion of supporting statements regarding the director election
process, environmental and social issues and other topics unrelated to a proposal calling for the
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separation of the CEO and chairman); Freeport-McMoRan Copper & Gold Inc. (Feb. 22, 1999)
(permitting exclusion of a proposal unless revised to delete discussion of a news article regarding
alleged conduct by the company’s chairman and directors that was irrelevant to the proposal’s
subject matter, the annual election of directors). As discussed in detail above, the last two full
paragraphs of the Proposal contain information that is materially false and misleading and bears
no relation to the underlying subject matter of the Proposal. Consistent with the Staff no-action
responses noted above and the discussion in Section I1.B.1 regarding the materially false and
misleading statements contained within the Proposal, the Company is of the view that it may
omit the last two full paragraphs of the Proposal from the 2019 Proxy Materials as they contain
false and misleading statements.

The Staff has concurred with the omission of language from a proposal or supporting
statement that seeks to impugn the character of members of management or the board as being
false and misleading. See, e.g., Honeywell International Inc. (Oct. 26, 2001) (requiring deletion
of a sentence that the company argued was inaccurate and an attempt to impugn the character of
company officers); Electronic Data Systems Corp. (Mar. 11, 1999) (requiring deletion of a
statement that the company argued was inaccurate and lacked factual foundation). Moreover, the
Staff has specifically permitted the exclusion of statements that suggest or imply that directors or
members of management were not faithfully exercising their fiduciary obligations or were
otherwise disregarding the interests of shareholders. See, e.g., Piper Jaffray Cos. (Feb. 24,
2006), (excluding an accusation that members of management had “disregard for shareholders’
interests™); Phoenix Gold bzt’l, Inc. (Nov. 11, 2000) (excluding statement that implied that
directors are not independent); CCBT Bancorp, bzc. (Apr. 20, 1999) (excluding statement that
board violated their fiduciary duty); Broadway Fin. Corp. (Mar. 6, 1991) (excluding statement
that suggested that “legitimate questions [had arisen as to] . . . possible breach of fiduciary
obligations” by management); Swiss Helvetia Fund, Inc. (Mar. 6, 2001) (excluding entire
proposal that asked shareholders to “recommend that the directors not try to violate their
fiduciary duties,” on the basis that such a phrase “implies that the directors have violated, or may
choose to violate, their fiduciary duty”). As discussed in detail in Section II.B.2 above, the last
two paragraphs of the Proposal seek to impugn the integrity, character and reputation of the
Company’s directors generally and one of the Company’s directors specifically without any
factual basis by tying the Company’s shareholder proposal no-action requests to improper
governance and fiduciary practices, which were precisely the types of accusations permitted to
be excluded from the proposals cited above. As such, the Company is of the view that it may
omit the last two full paragraphs of the Proposal from the 2019 Proxy Materials as they contain
false and misleading statements.
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1I1.  CONCLUSION

For the reasons discussed above, the Company believes that it may properly omit the
Proposal from its 2019 Proxy Materials in reliance on Rule 14a-8. As such, we respectfully
request that the Staff concur with the Company’s view and not recommend enforcement action to
the Commission if the Company omits the Proposal from its 2019 Proxy Materials. If we can be
of further assistance in this matter, please do not hesitate to contact me at (202) 778-1611.

Sincerely,

Martin P. Dunn
Morrison & Foerster LLP

Attachments

cc: John Chevedden
Molly Carpenter, Corporate Secretary, JPMorgan Chase & Co.



EXHIBIT A




R

From:
Sent: Thursday, November 29, 2018 10.07 AM
To: Carpenter, Moliy

Cc Caracciolo, Irma-R.; Scott, Linda E
Subject: Ruie 14a-8 Proposal (JPM)™
Attachiments: CCE29112018_2.pdf

Categories; EXTERNAL

Mr. Carpenter,

Please see the attached rule 14a-8 propoesal to improve corporate governance and enhance long-term
shareholder value at de minimis cost — especially considering the substantial market capitalization of
the company.

Sincerely,

John Chevedden




Kenneth Steiner

Ms. Molly Carpenter
Corperate Secretary
JPMorgan Chase & Co, (TPM)
270 Park Ave.

38ih Floor

New York NY 10017

PH: 212.270-6000

Dear Ms. Carpenter,

T purchased stock in cur company because [ believed our company had potential for imporoved
performance. My altached Rule 14a-8 proposal is submitied in suppert of the long-term
pcrfmmanut of our company. This Rule 14a-§ proposal is submitied as'a fow-cost method to
improve compuay performance.

My proposal is for the next annual shareholder meeting. | will meet Rule 14a-8 requirements
including the continuous ownership of the required stock value until after the date of the
respective shareholder meeting. My submitted format, with the shareholder-supplied emphasis,
is infended to be used for definitive proxy publication. This is my proxy for John Chevedden
and/or his designee o forward this Rule 14a-8 proposal to the company and o acton my behalf
regarding this Rule 14a-R proposal, and/er modification of it, for the forthcoming sharéholder
meeting before, during and after the forthcoming sharelwlder meeting. Please direct all futue
communications regarding my rule 14a-8 proposal to John Chevedden

R

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal
exclusively.

This Jetter does fot cover proposals that are not tule 14a-8 proposals. This letter does 10t grant
the power to vote. Your consideration and the consideration of the Board of Directors is
appreciated in support of thie long-term performance of our company, Please acknowledge
receipt of mpproposal promptly. by email to

- / U— 77/%)

4 : :
Kenneth Steiner 7 Date

Sincerel

ce: Irma Cavacciolo <earacciolo_irma@jpmorgan.com>
FX: 212-270-4240

FX: 46-534-2396

FX:212-270-1648

Linda E. Scott <linda.e.scoti@chase.com=

corporate secrefary@@jpmorganchase.com




{JPM — Rule 4a-8 Proposal, Noveniber 29, 2018]

[ This line and any line above it— No# for publication.]

Proposal {4} ~ Enhance Shareholder Proxy Access
RESOLVED: Stockholders ask the board of directors fo amend its proxy access bylaw
provisions and any associated documents, to include the following chanpe:
A shareholder proxy aceess director candidate shall not need to obtain & specific
percentage vote in order to qualify as a shareholder proxy access director candidate at any
future shareholder meeting.

This proposal is importani because a shareholder proxy access candidate might not obtain
the current required 20%-vote (and be disqualified the following year under owr current
rule) even if he or she is a moie qualified candidate o join our Board of Directors that
cettain existing directors. Shareholders may simply believe that at the time of the annual
meeting that the eompany is not ready for a proxy access candidate and hence may not
support the candidate because the timing is not right.

A year later a majority of shareholders might determine that the timing is right and hence
they should be able to vote for such a highly qualified candidate.

The following are just a few of the companies that do not réquire a proxy access director
candidate fo obtain a specific percentage vote in order to be-a candidaie the following
year:

Citigroup (C)

eBay (EBAY)

FedBx (FDX)

Goodyear (GT)

Horne Depot (HDY

Hopefully the JPM Board of Directors and the chairman of the Board 'Go'vamanée
Committez, William Weldon, will not try to prevent us from voting on this fix-it proposal
in regard to the restricted version of proxy access adopted by JPM in 2016.

TPM prevented us from voting on a special shareholder meeting fix-it proposal in 2078.
Mr. Weldon received 10-times as many negative votes ia 2018 as certain other JFM
directors after his “successful” 2018 effort to restrict our right to vote on such a well-
established topic. a
Please vote yes:
Enbance Shargholder Proxy Access —Praposal [4]
[The above line ~ Js for publication.]




Kenneth Steiner, sponsors this proposal.

Notes: . .
This proposal is believed to conform with Staff Legal Bulletin No. 148 (CF), September 13,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
axciude supporting statement language andior an-entire proposal in reliance on rule
14a-8(1){(3) inthe following circumstances:

* the company objects to factual assertions because they are not supported;

« the company objects to factual assertions that, while not matenally false or misleading,
may be disputed or countered;

« the company abjects to factual assertions because those assertions may be
interpreted by shareholders in @ manner that is unfavorable to the company, its
directors, or its officers; andjor _

» the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not idenfified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Ing. (July 21, 2005),

The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the aniual meeting. Please acknowledge this proposal promptly by email

EE 22




*EE

From:

Sent: Thursday, December 06, 2018 2:37 PM

To: Carpenter, Molly

Ce: Caracciolo, Irma R,; Scott, Linda E Corporate Secrétary
Subject: Rule 142-8 Proposai (JPM)"

Attachments: CCE06122018.6.pdf

Categories: EXTERNAL

Dear Ms. Carpenter,

Please see the attached minor revision rule 14a-8 proposal to improve corporate governance and
enhance long-term shareholder value at de minimis cost — especially considering the substantial
market capitalization of the company. :

Sincerely,

John Chevedden




Kenneth Steiner

p 2 8

Ms. Molly Carpenter
Corporate Secretary :
JPMorgan Chase & Co. (JPM) KEUIS ED 26 DEZ 3 00%

270 Parl: Ave.

38th Floor

New York NY 10017
PH; 212-270-6000

Dear Ms. Carpenter,

[ purchased stock in our corapany because ] believed our company had potential for imporaved
performance. My attached Rule 144-8 proposal is submitted in support of the long-term
perfornance of our company. This Rule 14a-8 proposal 1s submitted as a low-cost method to
improve compuay performarnce.

My proposal is for the next annual shareholder meeling. 1 will meet Rule 14a-8 requirenients
including the continuous ownership of the required stock value until afier the date of the
respective sharcholder meeting, My submitted format, with the shareholder~supplicd emphasis,
is intended to be used for definitive proxy publication. This is.my proxy for John Chevedden
and/or his designee to forward this Rule 14a-8 propasal to the company and o act o my behalf
regrarding this Rule 14a-8 proposal, and/or modification ef it, for the forthcoming shareholder
meeting before, during and after the forthcoming shareholder meeting. Please diveet all future
comrunications regarding. my rule 14a-8 proposal 1o John Chevedden

*EE

to facilitate prompi and verifiable communications. Please identify this proposal as my proposal
exclusively, ' )

“This letier does not cover proposals that are not rule 14a-8 proposals. This letter does not grani
the power to vole, Your conisideration and the consideration of the Board of Direciors is
appreciated in support of the long-term performance of our company. Please acknowledge
receipt of mypigposa) promptly by email to

Kenieth Steiner s | D’aﬁé

co: Irma Caracciolo <caracciolo. jrma(@)pmorgan.com™>
FX: 212-270-4240

FX: 646-534-2396

FX: 212-270-1648

Linda E. Scott <linda.e.scott@chase.com™>
corporate.secretary@jpmorganchase.com




[TPM — Rule 14a-8 Proposal, November 29, 2018 | Revised Décetber 6, 2018]

[ This line and any line above it — Not for publication.)

Proposal [4] ~ Enhance Sharcholder Proxy Access
RESOLVED: Stockholders ask the board of directors to amend its proxy access bylaw
provisions and any associated documents, to include the following change:
A sharcholder proxy access director candidate shall not need to obtain a specific
percenitage vote in order to qualify as a shareholder proxy access dizector candidate 4t any
future shareholder meeting.

This proposal is important because a shareholder proxy access candidate might not obtain
the current required 20%-vote (and thus be disqualified the following year under our
current rule) even if he or she is a more qualified candidate to join our Board of Directors
than certain existing directors, Shareholders may simply believe that at the time of the
annual meeting that the company is not ready for a proxy access candidate and hence

may not support the candidate because the timing is not right..

A year later a mgj ofity of sharelolders might determine that the timing is right and hence
they should be able to vote for such a-highly qualified candidate.

The following are just a few of the scores of companies that do not require a proxy access
director candidate to obtain a specific percentage vote in order to be a candidate in the
following year:

Citigroup (C)
eBay (EBAY)
FedEx (FDX)
Goodyear (GT)
Home Depot (HD)

Hopefutly the JPM Board of Directors and the chairman of the Board Governance
Committee, William Weldon, will not try to. prevent us from voting on this fix-it proposal
in regard to the restricted version of proxy access adopted by JPM in 2016,

JPM prevented us from '_voting-ion a special sharcholder meeting fix-it proposal in 2018,
Mr. Weldon received 10-times as many negative votes in 2018 as certain other IPM-
directors after his 2018 bending-to-management effort to eliminate anon-binding
shareholder vote on such a well-established shareholder proposal topic.

Please vote yes:

Enharice Shaieholder Proxy Access — Proposal [4]
[The above ling — Is for publication.]




Kenneth Steiner, sponsors this proposal.

Notes: _ _

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 inchudimg (emphasis added):

Accardingly, going forward, we believe that it would not be apprepnate for companies o
exclude suppomng statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

«ihe company objects to factual assertions because they are not supported,

» the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countzred;

« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable 1o the company, ifs
directors, or its officers; and/or

- the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are nof identified

‘specifically as such,

We believe that it is appropriate under rule 14a-8 for companies to address these
ohjections in their statements of opposition.

See also: Sun Microsystems, Ine. (July 21, 2005).

The stock supparting this proposal will be held until after the annual mesting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email

EEE




Ashion, Deb

s i i
From: Carporate Secretary
sent: Monday, December 10, 2018 5:23 PM
To e
cc: Scott, Linda E; Corporate Secretary; Carpenter, Molly
Subjeci: FW: Rule 14a-8 Proposal (JPMY™ - Proxy Access (Steiner)
Attachments: signed SH Acknowledgement ltc - Chevedden_ Steiner_(22561431)_(1}.pdf; Rule 14a-8

_Attachment pelf, SLB 14F (12790357)_(1).pdf; SEC SLB 141 (22315427)_(1) pdf; Signed SH
Acknowledgement fir- Chevedden, Steiner (agency)_(22569096)_(2)....pdf
Deax M. Chevedden

Attached s 4 copy of a second letier regarding the shareholder proposal submitted for inchision in the proxy materials
relating to JPMC’s 2019 Annual Meéting of Shareholders.

For your convenicuce L have included all correspondence regarding this proposal (the current update and
correspondence previously provided earlier today.)

‘Thank you

Irma Caracciolo

Corporate Secretary 1270 Parl Avenue, Mail (ode: NY1-K721, New York, NY 10017 1W: 212:-270-7122 |F; 212:270:4240 | F 646-534-2396(
coporate secretary@ipmchase.com

From: Carporate Secretary

Sent: Monday, December 10, 2018 2:48 PM

Tar

Ce: Scott, Linda E ; Corporate Secretary ; Carpenter, Molly
Subject; RE: Rule 14a-8 Proposal {JPM)™ - Proxy Access {Steiner)

Dear Mi, Chevedden

Attached is a copy of our letier regarding the shareholder proposal submitted for inclusion in the proxy materials
relating to JPMC®s 2019 Annual Meeting of Sharcholders:

Thank you

Irma Caracciolo

‘Corporate Sicrgiary |270 Park Avenue, #ail Code; NV1:K721, New Yark, HY 10017 [W: 212-270-7122 (F: 212:270-4240 | F: 646-514-2296¢
corporate: secretary@ipmehate. com ’




From: : b

Sent: Thursday, December 06, 2018 2:37 PM

Ta: Carpenter, Molly <maolly carnenteribipmehase.com>»

Cc: Caracciolg, Irma R. <caracciolo ima@jpmorgan. com: Scott, Linda E <|inda.e.scott@chase.com>; Corporate Secretary
<o rporate secretary@ipmchase con> o

Suhject: Rule 14a-8 Proposal (1PM)™

Dear Ms, Carpenter,

Please see the attached minor revision rule 14a-8 proposal to improve corporate governance and
enhance long-term shareholder value at de minimis cost— especially considering the substantial
market capitalization of the company.

Sincerely,

John Chevedden




JPMoRrGAN CHASE & Co.

Molly Carpenter-
Corporate Secielany
. Office of the Secretary
Diecember 10, 2018

V1A EMAIL & OVERNIGHT DELIVERY

John Chevedden

EEE

Dear Mr. Chevedden:

1 amn writing on behalf-of JPMorgan Chase & Co. (*IPMC"), which received from you, as agent for
Kenneth Steiner (the “Proponent’), via email on November 29, 2018, the sharcholder proposal
{itled “Enhance Sharchotder Prosxy Access™ (the ‘Proposal’ ) for consideration at IPMC's 2019
Annual Meeting of Shareholders.

The Proposal cotitaing cértain procedural deficiencies, as set forth below, which Securities and
Exchange Commission (“SEC™) regulations require us to bring to your dtiention,

‘Proposal by Proxy

A shargholder’s ahility to submit a “proposal by proxy” must be consistent with Securities
Exchange Act.of 1934 Rule 14a-8 and the eligibitity requirements of Rule 14a=8(b). The Staflof
{he SEC’s Division of Corporation Finance (the “SEC Staft™) provided guidance in Staff Legal
Buletin No. 141 (“SLB 141”) to assist the SEC Stafl and companies tn their evaluation regarding
whether the eligibility requiremnents of Rule-14a-8(h) have been safisfied. In'SLB 141, the SEC
Stalf stated that it will look to-whether the shargholders who subimit a proposal by proxy provide
documentation describing the shareholder's delegation authority to the pioxy. The SEC Staff siated
in SLB 141 thaut it expects that documentation to:

'« identify the shareholder:proponent dnd the person or entify selected as proxy;

» identify the company to which the proposal is directed;

» identify the annual or special meeting for which the proposal is submitted;

e identify (be specific proposal ta be submitted (¢.., proposal to Jower the threshold for
calling a special meeting from 25% to 10%); and

» be signed and dated by (he sharel walder.

The delegation of authority-inctuded with the Pi 'oponent’s submission of ihe Proposal is
inconsistent with the Staff™s guidance set forth above because it Tails 1o fdentify the specific
pioposal 1o be submitted and because it fails to identify the annual meeting for which the' Proposal
is subsmilted. As such, JIPMC is of the view that the Proponent has failed to satisfy the eligibility
requirements of Rule _l4a 8(D).

£70 Park Avenue, New York, New York10017-2070
Teienhnna 222707122 Ercsimile 212 270 4240  Molly.camenier@jpmchasecom
JEMorgan Chase & Co.
22368891




To remedy those.defects, you are requested to submit a'sufficient delegation of authority by the
Proponent to submit the Proposal by proxy..

For your reference, please find enclosed a copy of SEC Rule 14a-8, Staff Legal Bulletin No. 14F
(“SLB 14F™) and SLE 141.

For the Proposal to be eligible for inclusion in JPMC's proxy materials for JPMC’s 2019 Annual
Meéting of Shascholders, the rules of the SEC require that a response to this letter, correcting all
procedural deficicncics described in this letter, be postmarked or transmitted electronically no later
thzn 14 calendar days from the date you receive this letter. Please address any response to me at
270 Park Avenue, 38" Floor, New York NY 10017 or via email to

carporsie.secretary @ipmehase,con,

If you have any questions with respect to the foregoing, please contact me.

Siocerely,

ce: Kenneth Steiner
Enclosures;

Rule 14a-8 of the Securities Exchange Act of 1934
Division of Corporation Finance Staff Bulletin No. 14F
Division of Corporation Finance Staff Bulletin No. 141

270 Park Avenua, New York, New York 10017.2670
Tdophone 212877122 Focsimile 242970 4240 ‘molly.carpenter Sipmehisse.com
JPMorgan Chase & Co.
22568881




JPMorcaN CHASE & Co.

Fotly Carpenter
Corporate Secretany
Cliice ofthe Secretary

Degember 10, 2018

VIA EMAIL & OVERNIGHT DELIVERY

Mr. John Chevedden

RS =2

Dear Mr. Chevedden:

1 am writing on behalf of JPMorgas Chase & Co. ("7 PMC™) which 1eceived from you, as agent for
Kenneth Steiner (the “Proponent”), via emaif on November 29, 2018 and as revised on December 6,
2018, the shareholder proposal titled “Enhance Shareholder Proxy. Access™ (the “Proposal”} for
consideration at JPMC’s 2019 Annual Meeting of Shareholders,

The Proposal contains certain procedural deficiencies, as set forth betow, which Securities and
Excbange Commission (“SEC”) regulations require iis to bring to your attention.

Onwnership Verification

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides that cach
sharcholder proponent niust submit sofficieat procf that it has continuously beld at least. $2,000.in
market value, or 1%, of 4 company’s shdres entitled to vote on the proposal for at least one yearas
of the date the shareholder proposal was submiited. JPMC's stack records do not indicate that the
Propoanent is the record owner of sufficient shares to satisfy (his requirement, In addition, to date
we have not received proof {rom the Proponent that it has satisficd Rule 144-8's ownership
requirements a4 of the date ihat the Proposal was submitted to JPMC. In this regard, our records
indicate that you submitied the Proposal on November 29, 2018,

Ta remedy this defect, you must submit sufficient proof of ownership of JPMC shares. As
. explained in Rule 14a-8(b), sufficiont proof muy be in one of the following forms:

e A wiitten stitement from the “record” holder of the shares (usually a broker or a
bank) verifying thai, as of the date the Proposal was submitted (i.e., November 29,
2018); the Proporent coptinuous!y keld the requisite mimber of JPMC shares for at
least one year.

e If the Proponent has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form
5, or amendments to those documents or updated forms, reflecting ownership of
JPMC shares a5 of or before the date on which the one-year eligibility period begins,
a copy of the s¢hedule.and/or form, and any subsequent amendments reporfing a
change in'the ownership level and a writlen staternenl that the Proponent
continuously held the required number of shares for the one-year period.

To help sharehoiders comply wiih the requirément to prove ownerskip by pmwdm g a wiilten
statement from the “record” holder of the shares, ihe SEC’s Division of Corporation Finance (the

270 ParkAvenue, Mew York, New York 106172070
?sfaphona 212 570.7122  Faccimife 212 270 4240 molly.capenter@pmchase.com .
-JPMorgan Chase & Co:
22307612




“SEC Staff”) published Staff Legal Bulletin No. 14F (“SLB 14F”). In SLB 14F, the SEC Staff
stated that only brokers or banks that are Depaository Trst Company (“DTC”} participants will be
viewed as “record” holders for purposes of Rule 14a2-8. "Thus, you will need to obtain the raquiied
written statement from the D'YC participant through which your shares are held. Tf you are not
certain whether your broker or bank is a DTC part1c1pant you may check the DTC’s participant lisl,
which is.currently available on the Internet at

bitp://www.dtee, comd~/media/FilesiDowiloads/client- centey/DTC alpha.ushx, IF your broker or
bank ts not on DTC’s participant list, you will néed to obtain proof of ownership fram the DTC
participant through which your securities are held, You should be uble to determine the name of
this DTC participant by asking your broker or bank. If the DTC participant knows the holdings of
your broker or bank, but does niot kriow your holdings, you may satisfy the proof of ownership
requirement by obtaining and submi tting two proof of ownership statemerits verifying that, at the
time the proposal was submitted, the required amount of securities were continuously held by yeu
for at least one year — with one statement from your broker ar bank confirming your ownership, and
the other statement from the IDTC participant conﬁrmmg the.broker or bank’s owriership.

For your reference, enclosed is a copy of SEC Rule 14a-8 and SLB 14F,

For the Proposal to be eligible for inclusion in the JPMC’s proxy materials for the IPMC’s 2019
Annual Meeting of Shareholders, the rules of the SEC require thata response to this letter,
correcting all procedural deficiencies described in this letter, be postrsarked or transmitied
electronically no Jater than 14 calendar days from the date you receive this letter. Please address
any response to me at 270 Park- Avenue, 38™ Floor, New York NY 10017 or via email to
corporalesecrelary @ ipmehase com.

I you have any questions with respect to-the foregoing, please contact me.

Sincerely,

c¢ Kenneth Steinet

2 2 3

Enclosures:
Rule 14a-8 of the Securities Exchange Actof 1934
Division of Corporation Finance Staff Bulletin No. 14F

270 Park Avanue, New York, New York 10017-2670
Telephone 212-270-7122  Facsimile 212 270 4299  molly. ca:penter@j[mchase coami
JPMargzn Chiase &.Co.
22307R12




Rule 14a-8 — Praposals of Security Holders

This section addresses when a company must include a shareholder's praposal in its
proxy statement and identify the proposal in its form of proxy when the cempany holds
an annual or special meeting of shareholders. In summary, in order o have your
sharehoider proposal included on a company's proxy card, and included along with any
supporting statement in its proxy statement, you must be eligible and follow certain
procedures. Under a few specific circumstances, the company is permitted to exclude:
your proposal, but only after submitting its reasens to the Commission. We structured
this section in a questmn-and«answer format so that it is easier to understand. The
references {o “you" are {o a shareholder seeking to submit the proposal,

@

(b)

Question 1: What is-a proposal?

A shareholder proposal is your recommendation or requirement that the
company and/orits board of directors take ‘action, which you intend to present at
a meeting of the company's shareholders. Your proposal should state as clearly
as: possible the course of aclion that you believe the company should follow, If
your proposal is placed on the company's proxy card, the company must also
provide-in the form of proxy means for shareholders to specify by boxes a choice:
between approval or disapproval, or abstention. Unless otherwise indicated, the
word “proposal’ as used in this section refers both to your proposal, and to your
corresponding statement in support of your proposal (if any).

Question 2: Who is eligible t6 submit a proposal, and how do | demonstrate

ta the company thaf | am eiigible?

(1 In. order to be éligible to submit a.proposal, yau must have continuously
held at least $2,000 in market value, of 1%, of the company's securities.
entitled to be voted on the proposal at the meeting for at least one year by
the date you submit the proposal. You must continue to hold those
securities through the date of the meeting..

(2) If you are the registered holder of your securities, which means that your
name appears in the company's records as a sharehalder, the company
can. verify your eligibility on its own, although you will still have.to provide
the company with a written statement that you intend to continue ta hold
the securities through the date of the meeting of shareholders. However,
if like many shareholders you are not a registered holder, the company-
flikely does not know that you are a shareholder, or how many shares you
own. In this case, at the time you submit your proposal, you must prove
your eligibility to the company in one of two ways:

) The first way is to submit to the company a writien statement from
the “record” holder of your securities (usually a broker or bank)
verifying ‘that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must
also include your own written statement that you intend to
continue to hold the securities through the date of the meeting of
sharehalders; ar




(c)

{d)

(©)

{in} The second way 1o prove ownership applies only if you have filed
a Schedule 13D, Schedule 13G, Ferm 3, Form -4 andfor Form 5,
oF amendments to those documents or updated forms, reflecting
your ownership of the shares as of or before the date on which the
ohe-year eligibility period begins. If you have fifed one of these
documents with the SEC, you may demonstrate your eligibility by
submitting to the company:

{A) A copy of the schedule andfor form, and any subseguent
amendments reporting a change.in your ownership level;

(B)  Your written statement that you continuotsly held the
required number of shareés for ttie one-year pericd as of
the date of the statement; and

(C)  Your written statement that you intend to continue
ownership of-the shares through the date of the company’s
annual or special imeeting.

Question 3; How many proposals may | submit?
Each shareholder may submit no maore than one proposal to a company for a
particular shareholders' meeting.

Question 4: How long can my proposal be?
The proposal, inciuding -any .accompanying supparting statément, may not
exceed 500 words,

Question 5: What is the deadline for submitting a proposai‘?

(1)

2

If you are submitting your proposal for the companys annual meeting,
you can in most cases find the deadline in last year's proxy statement.
However, if the company did not hold an annual meeting last year, or has
changed the date of its meeting for this year more than 30 days from last
year's meeting, you can usually find the deadline in one of the company’s
quarterly reports on Form 10-Q, or. in shareholder reporis of investment
companies under Rule 270.30d-1 .of this chapter of the Investment
Company Act of 1940, In order ta avoid controversy, shareholders should
submit their proposals by means, including electronic means, that permit
them to prove the date of delivery,

The deadline is calculated -in the following manner if the proposal is
submitted for a regularly scheduled annual meeting. The proposal must
be teceived at the company's principal executive offices not less than 120
calendar days before the date of the company's proxy statement released
to shareholders in connection with the previous year's annual meeting.
However, if the company did not hold an annual meeting the previous
year, or if the date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the
deadline is a reasonable timeg before the company begins to print and
send its proxy materials.




(6

()

(h)

(3} if 'you are submitting your proposal for 2 meeting of shareholders other
than .a regularly scheduled annual meefing, the deadline is a reasonable
time before the company begins to print and send its-proxy materials,

Question 6: What if | fail to follow one of the eligibility or procedural
réquirements explained in answers to Questions 1 through 4 of this
section?

(1),  The company may exclude your proposal, but only after it has notified you
of the problem, and you have failed adequately to correct it. Within 14
calendar days of receiving your proposal, the company must notify you in
writing of any procedural or eligibility deficiencies, as well as of the time
frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date. you
received the company's notification. A company need not provide you
such notice of a deficiency if the deficiency cannot be remedied, such as
if you fail to submit a proposal by ihe company's properly determined
deadline. If the company intends to exclude the proposal, it will later have
to make a submission under Rule 14a-8 and provide you with a copy
under Question 10 below; Rule 14a—8(1)

(2) If you fail in your promise to hold the required number of securities
through the date of the meeéting of shareholders, then the company will be
permitied to exclude all of your proposals from its proxy materials for any
meeting held in the following two calendar years.

‘Question 7: Who has the burden of pe_rsuad'ing the. Commission or its staff

that my proposal can be excluded?
Except as otherwise nofed, the burden is on the company to demonstrate that it

is entitied to exclude a proposal.

Question 8: Must | appear personal!y at the shareholders’ meeting to

presentthe proposal?

(1) Either you, or your representative who' is qualified under state faw to
present the propesal on your behalf, must atiend the meeting to present
the proposal. Whether you attend the meeting yourself or send a qualified
representative to the meeting in your place, you should make sure that
you, or your representative, follow the proper state law procedures for
attending the meeting and/or présenting your proposal.

{(2) ff the. company holds it shareholder meeting in whole or in part via
electronic media, and the company permits you or your representative to
present your proposal via such media, then you may appear through
glectronic media rather than fraveling to the meeting to appear in person.

3 If you or your qualified representative fail to appear and present the
proposal, without good cause, the company will be permitted to exclude
all of your proposals from its proxy materials for any meetings held in the
following two calendar years, ' ' '




() Question 8: [f | have complied with the procedurat requirements, on what
other hases may a company r'el_y to exclude my proposai?

(1)

)

(3)

(4)

(5)

()

N

(8)

Improper under state law: If the proposal is not a proper subject for action
by shareholders under the laws of the jurisdiction of the company's
organization;

Note -to paragraph (i}{1): Depending on the subject matter, some
proposals are not considered proper under state law if they would be
binding on the company if approved by shareholders. In our experience,
most proposals that are cast as recommendations or requests that the
board of directors take specified action -are proper under state law.
Accordingly, we witl assume that a proposal drafted as a recommendation
or suggestion is proper unless the company demonstrates otherwise.

Violation of faw. If the proposal would, if implemented, calse the
company to violate any state, federal, or foreigh law to which it is subject;

Note to paragraph (i{2): We will not :apply this basis for exclusion to
permit exclusion of a proposal on grounds that it would violate foreign law
if compliance with the foreign law could result in a violation of any state or
federal faw.

Violation of proxy rules: If the proposal or supporting statement is contrary
to @ny of the Commission's: proxy rules, including Rule 14a-9, which
prohibits materidlly false or misleading statements in proxy soliciting
materials;

Personal grievance,; special interest: If the proposal relates to the redress
of ‘@ personal claim or grievance against the company or any other
person, orif it is ‘designed to result in a benefit to vou, or to further a
personal interest, which is not shared by the other shareholders at large;

Relevance: If the proposal relates to operations which account for less
than 5 percent of the company's total assets at the end. of its most recent
fiscal year, and for less than 5 percent of its net earning sand gross sales
for ils most recent fiscal year, and is not otherwise significantly related to
the company's business;

Absence -of powerfauthority. If the company would lack the power ar
authority to impiement the proposal,

Management functions; If the proposal deals with a matier relating to the
company's ordinary business operations;

Relates lo election: if the proposal;

(i) Would disqualify a nominee who is standing for election;




(9

(10

(11)

(12)

(i) Would remove a director from office before his or her term
expired;

(iii) Questions the competence, busingss judgment, or character of
one or more nominees or directors,

{iv) Seeks to include a specific individual in the company's proxy
materials for election to the board of directors; or

{v) Ctherwise could affect the outcome of the upsoming election of
directors.

Conflicts with comipany's proposal: if the proposal directly conflicts with
one of the company’s own proposals to be submitted to sharehoiders at
the same meeting.

Note to paragraph (i}9): A company's submission o the Commission
under this section should specify the points of conflict with the company's
proposal,

Substantially implemented: If the company has already substantially
implemented the proposal;

Note to paragraph {i){(10): A company may exclude a shareholder
proposal that would. provide an advisory vote or seek future advisory
votes to approve the compensation of executives as disclosed pursuant
to ltem 402 of Regulation S-K or any successor to ltem 402 (a “say-on-
pay vote”) or that relates to the-frequency of say-on-pay votes, provided
that in the most recent shareholder vote required by Rule 240, 14a-21(b)
of this chapter a single year (ie., one, two, or three years) received

approval of a majority of votes cast on the matter and the company has

adopted a policy on the frequency of say-on-pay votes that is consistent
with the choice of the majority of votes cast in the most recent
shareholder vote required by rule 240.14a-21(b} of this chapter.

Duplication:; If the proposal substantially duplicales another proposal
previously submitted to the company by another proponent that will be
included in the company's proxy materials for the same mesting,

Resubmissions: If the proposal deals with substantially the same subject
matter as another proposal or proposals that has or have been previously
included in the company's proxy materials within the preceding 5 calendar
years, a company may exclude it from its proxy materials for any meeting
held within 3 calendar years of the last time it was included if the proposai
received:

(i) Less than 3% of the vote if proposed once within the preceding. 5
calendar years;




)

(k)

{n

[(D)} Less than 6% of the vote on its last-submission to sharehalders if
proposed twice préviously within the preceding 5 calendar years;
or

(i) Less than 10% of the vote on its last submission to shareholders if
proposed three times or more previously within the preceding -5
calendar years; and

(13)  Specific amount of dividends; If the proposal relates to specific amounts
of cash-or stock dividends.,

‘Question 10; What procedures must the company follow if it intends to
exclude my proposal?
{1 If the company intends to exclude a proposal from its proxy materials, it

must file its reasons with the Commission no later than 80 calendar days
before it files its definitive proxy statement and form of proxy with the
Commission. The company must simultaneously provide you with a copy
of its:submission. The Commission staff may permit the company to make
its submission later than 80 days béfore the company files its definitive
proxy statemen_t and form of proxy, if the company demonstrates good
cause for missing the deadline.

(2) The company must file six paper copies of the following;
{i The proposal;
{ii) An explanation of why the company believes that it may exclude
the. proposal, which should, if possible, refer to the most recent
applicable authority, such as prior Division letters issued under the

sule; and

{iiy A supporting opinien of counsel when such reasons are based on
matters of state orforeign law.

Question. 11: May | submit my own statement to the Commission

responding to the company's arguments?

Yes, you may submit a response, butitis not required. You should fry to submit
any response to us, with a copy to the company, as soon as possible after the
company makes its submission. This way, the Commission-staff will have time to
consider fully your submission before it issues its response. You should submit

six paper copies-of your response.

Question 12: If the company inciudes my shareholder proposai in its proxy

materials, what ififormation about me must it include along with the
proposal itself?

(1}  The company's proxy statement must include your name and address, as
well as the number of the company's voting securities that you hold.
Howeaver, instead of providing that information, the company may instead
include a statement that it will provide the information to sharehoiders
promptly upon receiving an oral or written request.




(m)

(2)

The company is. not résponsible for the contents of your proposal or
supporting statement.

‘Question 13: What can | do if the comipany includes in its proxy statement

reasons why it believes shareholders should not vote in favor of my
proposal, and | disagree with some of its statements?

(Y

(2}

(3)

The company may elect to include.in-its. proxy statement reasons why it
believes sharehelders should vote against your proposal. The company is
allowed to make arguments reflecting its owrt point of view, just as you
may express. your own point of view in your proposal’s supporting
statement,

However, if you believe that the company's opposition to your proposal
contains materially false or misleading statements that may violate our
anti-fraud rule, Rule 14a-9, you should promptly send te the Commission
staff and the company a letter explaining the reasans for your view, along
with a copy of the company's statements opposing your proposal. To the
extent possible, your letter should include specific factual information
demonstrating the inaccuracy of the company's claims. Time permitting,
you may wish to try to work out your differences with the company by
yourself before contacting the Commission staff.

We require the company to send you a copy of its statements opposing
your proposal before it sends its proxy materials, so that you may bring to
our attention any materially false or misleading statements, under the
following timeframes:

()] If cur no-action response requires that you make revisions to your
proposal or supporting statement as a condition to requiring the
company to include it in its proxy materials, then the company
must provide you with a copy of its opposition statements no later
than § calendar days after the company receives a copy of your
revised proposal; or

{ii) In alt other cases, the company must provide you with a copy of its
opposition statements no later than 30 calendar days before its
files definitive copies of its proxy statement and form of proxy
under Rule 14a-6.
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Summary: This staff legal bulletin provides information for companies and shareholders
regarding Rule 14a-8 under the Securities Exchange Act of 1934.

Supplementary Information: The statements in this bulletin represent the views of the
Division of Corporation Finance (the “Division™). This bulletin is not a rule, regulation or
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Commission has neither approved nor disapproved its content.
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A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide guidance on important
issues arising under Exchange Act Rule 14a-8. Specifically, this bulletin contains information
regarding:

Brokers and banks that constitute “record” holders under Rule 14a-8(b){2)(i) for
purposes of verifying whether a beneficial owner is eligible to submit a proposal
under Rule 14a-8;

Common errors shareholders can avoid when submitting proof of ownership to
companies;

The submission of revised proposals;

Procedures for withdrawing no-action requests regarding proposals submitted by
multiple proponents; and

The Division's new process for transmitting Rule 14a-8 no-action responses by email.

You can find additional guidance regarding Rule 14a-8 in the following bulletins that are
available on the Commission’s website: SLB No. 14, SLB No. 14A, SLB No. 14B, SLB No.
14C, SLB No. 14D and SLB No. 14E.

B. The types of brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial owner is eligible to
submit a proposal under Rule 14a-8



1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have continuously held
at least $2,000 in market value, or 1%, of the company’s securities entitled to be voted on
the proposal at the shareholder meeting for at least one year as of the date the shareholder
submits the proposal. The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company with a written
statement of intent to do so.*

The steps that a shareholder must take to verify his or her eligibility to submit a proposal
depend on how the shareholder owns the securities. There are two types of security holders
in the U.S.: registered owners and beneficial owners.? Registered owners have a direct
relationship with the issuer because their ownership of shares is listed on the records
maintained by the issuer or its transfer agent. If a shareholder is a registered owner, the
company can independently confirm that the shareholder’s holdings satisfy Rule 14a-8(b)’s
eligibility requirement,

The vast majority of investors in shares issued by U.S. companies, however, are beneficial
owners, which means that they hold their securities in book-entry form through a securities
intermediary, such as a broker or a bank. Beneficial owners are sometimes referred to as
“street name” holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by submitting a
written statement “from the ‘record’ holder of [the] securities (usually a broker or bank),”
verifying that, at the time the proposal was submitted, the shareholder held the required
amount of securities continuously for at least one year.”

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with, and hold those
securities through, the Depository Trust Company (“*DTC"), a registered clearing agency
acting as a securities depository. Such brokers and banks are often referred to as
“participants” in DTC.* The names of these DTC participants, however, do not appear as the
registered owners of the securities deposited with DTC on the list of shareholders
maintained by the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered owner of
securities deposited with DTC by the DTC participants. A company can request from DTC a
“securities position listing” as of a specified date, which identifies the DTC participants
having a position in the company’s securities and the number of securities held by each DTC
participant on that date.”

3. Brokers and banks that constitute “record” holders under Rule 14a-
8(b)(2)(i) for purposes of verifying whether a beneficial owner is eligible to
submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that an introducing
broker could be considered a “record” holder for purposes of Rule 14a-8(b)(2)(i). An
introducing broker is a broker that engages in sales and other activities involving customer
contact, such as opening customer accounts and accepting customer orders, but is not
permitted to maintain custody of customer funds and securities.® Instead, an introducing
broker engages another broker, known as a “clearing broker,” to hold custody of client
funds and securities, to clear and execute customer trades, and to handle other functions
such as issuing confirmations of customer trades and customer account statements.



Clearing brokers generally are DTC participants; introducing brokers generally are not. As
introducing brokers generally are not DTC participants, and therefore typically do not
appear on DTC's securities position listing, Hain Celestial has required companies to accept
proof of ownership letters from brokers in cases where, unlike the positions of registered
owners and brokers and banks that are DTC participants, the company is unable to verify
the positions against its own or its transfer agent’s records or against DTC's securities
position listing.

In light of questions we have received following two recent court cases relating to proof of
ownership under Rule 14a-87 and in light of the Commission’s discussion of registered and
beneficial owners in the Proxy Mechanics Concept Release, we have reconsidered our views
as to what types of brokers and banks should be considered “record” holders under Rule
14a-8(b)(2)(i). Because of the transparency of DTC participants’ positions in a company’s
securities, we will take the view going forward that, for Rule 14a-8(b)(2)(i) purposes, only
DTC participants should be viewed as “record” holders of securities that are deposited at
DTC. As a result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record” holder for purposes of
Rule 14a-8(b)(2)(i) will provide greater certainty to beneficial owners and companies. We
also note that this approach is consistent with Exchange Act Rule 12g5-1 and a 1988 staff
no-action letter addressing that rule,® under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit with DTC when
calculating the number of record holders for purposes of Sections 12(g) and 15(d) of the
Exchange Act.

Companies have occasionally expressed the view that, because DTC'’s nominee, Cede & Co.,
appears on the shareholder list as the sole registered owner of securities deposited with
DTC by the DTC participants, only DTC or Cede & Co. should be viewed as the “record”
holder of the securities held on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have
never interpreted the rule to require a shareholder to obtain a proof of ownership letter
from DTC or Cede & Co., and nothing in this guidance should be construed as changing that
view.

How can a shareholder determine whether his or her broker or bank is a DTC participant?

Shareholders and companies can confirm whether a particular broker or bank is a DTC
participant by checking DTC's participant list, which is currently available on the Internet
//www . ~ ia/Fi Downlo client-center/DTC/alpha.ashx.

What if a shareholder’s broker or bank is not on DTC’s participant list?

The shareholder will need to obtain proof of ownership from the DTC participant through
which the securities are held. The shareholder should be able to find out who this DTC
participant is by asking the shareholder’s broker or bank.?

If the DTC participant knows the shareholder’s broker or bank’s holdings, but does not know
the shareholder’s holdings, a shareholder could satisfy Rule 14a-8(b)(2)(i) by obtaining and
submitting two proof of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for at least one year -
one from the shareholder’s broker or bank confirming the shareholder’s ownership, and the




other from the DTC participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on the basis that the
shareholder’s proof of ownership is not from a DTC participant?

The staff will grant no-action relief to a company on the basis that the shareholder’s proof of
ownership is not from a DTC participant only if the company’s notice of defect describes the
required proof of ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an opportunity to obtain the
requisite proof of ownership after receiving the notice of defect.

C. Common errors shareholders can avoid when submitting proof of ownership to
companies

In this section, we describe two common errors shareholders make when submitting proof
of ownership for purposes of Rule 14a-8(b)(2), and we provide guidance on how to avoid
these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership that he or she has
“continuously held at least $2,000 in market value, or 1%, of the company’s securities
entitled to be voted on the proposal at the meeting for at least one year by the date you
submit the proposal” (emphasis added).'® We note that many proof of ownership letters do
not satisfy this requirement because they do not verify the shareholder’s beneficial
ownership for the entire one-year period preceding and including the date the proposal is
submitted. In some cases, the letter speaks as of a date before the date the proposal is
submitted, thereby leaving a gap between the date of the verification and the date the
proposal is submitted. In other cases, the letter speaks as of a date after the date the
proposal was submitted but covers a period of only one year, thus failing to verify the
shareholder’s beneficial ownership over the required full one-year period preceding the date
of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities. This can occur
when a broker or bank submits a letter that confirms the shareholder’s beneficial ownership
only as of a specified date but omits any reference to continuous ownership for a one-year
period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive and can cause
inconvenience for shareholders when submitting proposals. Although our administration of
Rule 14a-8(b) is constrained by the terms of the rule, we believe that shareholders can
avoid the two errors highlighted above by arranging to have their broker or bank provide
the required verification of ownership as of the date they plan to submit the proposal using
the following format:

“As of [date the proposal is submitted], [name of shareholder] held, and has held
continuously for at least one year, [number of securities] shares of [company name] [class
of securities].”

As discussed above, a shareholder may also need to provide a separate written statement
from the DTC participant through which the shareholder’s securities are held if the
shareholder’s broker or bank is not a DTC participant.




D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a company. This
section addresses questions we have received regarding revisions to a proposal or
supporting statement.

1. A shareholder submits a timely proposal. The shareholder then submits a
revised proposal before the company’s deadline for receiving proposals. Must
the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a replacement of the initial
proposal. By submitting a revised proposal, the shareholder has effectively withdrawn the
initial proposal. Therefore, the shareholder is not in violation of the one-proposal limitation
in Rule 14a-8(c).'” If the company intends to submit a no-action request, it must do so with
respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated that if a
shareholder makes revisions to a proposal before the company submits its no-action
request, the company can choose whether to accept the revisions. However, this guidance
has led some companies to believe that, in cases where shareholders attempt to make
changes to an initial proposal, the company is free to ignore such revisions even if the
revised proposal is submitted before the company’s deadline for receiving shareholder
proposals. We are revising our guidance on this issue to make clear that a company may
not ignore a revised proposal in this situation.*?

2, A shareholder submits a timely proposal. After the deadline for receiving
proposals, the shareholder submits a revised proposal. Must the company
accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for receiving
proposals under Rule 14a-8(e), the company is not reguired to accept the revisions.
However, if the company does not accept the revisions, it must treat the revised proposal as
a second proposal and submit a notice stating its intention to exclude the revised proposal,
as required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as the reason
for excluding the revised proposal. If the company does not accept the revisions and intends
to exclude the initial proposal, it would also need to submit its reasons for excluding the
initial proposal.

3. If a shareholder submits a revised proposal, as of which date must the
shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is submitted. When
the Commission has discussed revisions to proposals,** it has not suggested that a revision
triggers a requirement to provide proof of ownership a second time. As outlined in Rule 14a-
8(b), proving ownership includes providing a written statement that the shareholder intends
to continue to hold the securities through the date of the shareholder meeting. Rule 14a-
8(f)(2) provides that if the shareholder “fails in [his or her] promise to hold the required
number of securities through the date of the meeting of shareholders, then the company
will be permitted to exclude all of [the same shareholder's] proposals from its proxy
materials for any meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of ownership when a
shareholder submits a revised proposal.*®



E. Procedures for withdrawing no-action requests for proposals submitted by
multiple proponents

We have previously addressed the requirements for withdrawing a Rule 14a-8 no-action
request in SLB Nos. 14 and 14C. SLB No. 14 notes that a company should include with a
withdrawal letter documentation demonstrating that a shareholder has withdrawn the
proposal. In cases where a proposal submitted by multiple shareholders is withdrawn, SLB
No. 14C states that, if each shareholder has designated a lead individual to act on its behalf
and the company is able to demonstrate that the individual is authorized to act on behalf of
all of the proponents, the company need only provide a letter from that lead individual
indicating that the lead individual is withdrawing the proposal on behalf of all of the
proponents.

Because there is no relief granted by the staff in cases where a no-action request is
withdrawn following the withdrawal of the related proposal, we recognize that the threshold
for withdrawing a no-action request need not be overly burdensome. Going forward, we will
process a withdrawal request if the company provides a letter from the lead filer that
includes a representation that the lead filer is authorized to withdraw the proposal on behalf
of each proponent identified in the company’s no-action request.*®

F. Use of email to transmit our Rule 14a-8 no-action responses to companies and
proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action responses,
including copies of the correspondence we have received in connection with such requests,
by U.S. mail to companies and proponents. We also post our response and the related
correspondence to the Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and proponents, and to
reduce our copying and postage costs, going forward, we intend to transmit our Rule 14a-8
no-action responses by email to companies and proponents. We therefore encourage both
companies and proponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action response to any
company or proponent for which we do not have email contact information.

Given the availability of our responses and the related correspondence on the Commission’s
website and the requirement under Rule 14a-8 for companies and proponents to copy each
other on correspondence submitted to the Commission, we believe it is unnecessary to
transmit copies of the related correspondence along with our no-action response. Therefore,
we intend to transmit only our staff response and not the correspondence we receive from
the parties. We will continue to post to the Commission’s website copies of this
correspondence at the same time that we post our staff no-action response.

1 See Rule 14a-8(b).

? For an explanation of the types of share ownership in the U.S., see Concept Release on
U.S. Proxy System, Release No. 34-62495 (July 14, 2010) [75 FR 42982] (“Proxy Mechanics
Concept Release”), at Section II.A. The term “beneficial owner” does not have a uniform
meaning under the federal securities laws. It has a different meaning in this bulletin as



compared to “beneficial owner” and “beneficial ownership” in Sections 13 and 16 of the
Exchange Act. Our use of the term in this bulletin is not intended to suggest that registered
owners are not beneficial owners for purposes of those Exchange Act provisions. See
Proposed Amendments to Rule 14a-8 under the Securities Exchange Act of 1934 Relating to
Proposals by Security Holders, Release No, 34-12598 (July 7, 1976) [41 FR 29982], at n.2
("The term ‘beneficial owner’ when used in the context of the proxy rules, and in light of the
purposes of those rules, may be interpreted to have a broader meaning than it would for
certain other purpose[s] under the federal securities laws, such as reporting pursuant to the
Williams Act.”).

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5
reflecting ownership of the required amount of shares, the shareholder may instead prove
ownership by submitting a copy of such filings and providing the additional information that
is described in Rule 14a-8(b)(2)(ii).

* DTC holds the deposited securities in “fungible bulk,” meaning that there are no
specifically identifiable shares directly owned by the DTC participants. Rather, each DTC
participant holds a pro rata interest or position in the aggregate number of shares of a
particular issuer held at DTC. Correspondingly, each customer of a DTC participant - such
as an individual investor — owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release, at Section
I1.B.2.a.

* See Exchange Act Rule 17Ad-8.

f See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 56973] (“Net Capital
Rule Release”), at Section II.C.

’ See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist, LEXIS 36431,
2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. Chevedden, 696 F. Supp. 2d
723 (S.D. Tex. 2010). In both cases, the court concluded that a securities intermediary was
not a record holder for purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities position listing, nor was
the intermediary a DTC participant.

¥ Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, the shareholder’s account
statements should include the clearing broker’s identity and telephone number. See Net
Capital Rule Release, at Section II.C.(iii). The clearing broker will generally be a DTC
participant.

Y For purposes of Rule 14a-8(b), the submission date of a proposal will generally precede
the company’s receipt date of the proposal, absent the use of electronic or other means of
same-day delivery.

1 This format is acceptable for purposes of Rule 14a-8(b), but it is not mandatory or
exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for multiple
proposals under Rule 14a-8(c) upon receiving a revised proposal.



~ This position will apply to all proposals submitted after an initial proposal but before the
company’s deadline for receiving proposals, regardless of whether they are explicitly labeled
as “revisions” to an initial proposal, unless the shareholder affirmatively indicates an intent
to submit a second, additional proposal for inclusion in the company’s proxy materials. In
that case, the company must send the shareholder a notice of defect pursuant to Rule 14a-
8(f)(1) if it intends to exclude either proposal from its proxy materials in reliance on Rule
14a-8(c). In light of this guidance, with respect to proposals or revisions received before a
company’s deadline for submission, we will no longer follow Layne Christensen Co. (Mar. 21,
2011) and other prior staff no-action letters in which we took the view that a proposal
would violate the Rule 14a-8(c) one-proposal limitation if such proposal is submitted to a
company after the company has either submitted a Rule 14a-8 no-action request to exclude
an earlier proposal submitted by the same proponent or notified the proponent that the
earlier proposal was excludable under the rule.

4 See, e.g., Adoption of Amendments Relating to Proposals by Security Holders, Release
No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

12 Because the relevant date for proving ownership under Rule 14a-8(b) is the date the
proposal is submitted, a proponent who does not adequately prove ownership in connection
with a proposal is not permitted to submit another proposal for the same meeting on a later
date.

1 Nothing in this staff position has any effect on the status of any shareholder proposal that
is not withdrawn by the proponent or its authorized representative.
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A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guldance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information about the Divislon’s views on:

» the scope and application of Rule 14a-8(i)(7);

e the scope and application of Rule 14a-8(i)(5);

e proposals submitted on behalf of shareholders; and

¢ the use of graphs and images consistent with Rule 14a-8(d).

You can find additional guidance about Rule 14a-8 in the following bulletins
that are available on the Commission’s website: SLB No. 14, SLB Na. 144,
SLB No. 148, SLB No. 14C, SLB No, 14D, SLB No. 14E, SLB No, 14F, SLB
No. 14G and SLB No. 14H.

B. Rule 14a-8(i}(7)

1. Background

Rule 142-8(i)(7), the “ordinary business” exception, is one of the
substantive bases for exclusion of a shareholder proposal in Rule 14a-8, It
permits a company to exclude a proposal that “deals with a matter relating
to the company’s ordinary business operations.” The purpose of the

https://www.sec.gov/interps/legal/cfsibl4i.htm 12/3/2018
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exception s “to confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for
sharehotders to decide how to soive such problems at an annual
‘sharehoiders meeting."[11

2. The Division’s application of Rule 14a-B(i){7)

The Commission has stated that the policy underlying the “ordinary
business” exception rests on two central considerations.[2] The first relates
to the proposal’s subject matter; the second, the degree to which the
proposal " micromanages” the company. Under the first consideration,
propasals that raise matters that are “so fundamental to management’s
ability to run a company on a day-to-day basis that they could not, as a
practicat matter, be subject to direct shareholder oversight” may be
excluded, unless such & proposal focuses on policy Issues that are
stifficiently significant because they transcend ordinary business and would
be appropriate for a sharehoider vote.[ 3] Whether the significant policy
exception applies depends, in part, on the connection between the
significant policy issue and the company’s business operations.[4]

At Issue in many Rule 14a-8{i)(7) no-action requests is whether a proposal
‘that addresses ordinary business matters nonetheless focuses on a policy
issue that is sufficiently skgnificant, These determinations often raise
difficult judgment: calls that the Division believes are in the first instance
matters that the board of directors is generally in a better position to
determine. A board of directors, acting as steward with fiduciary duties to a
company's shareholders, generally has significant dutles of loyalty and care
In overseeing management and the strategic direction of the company. A
board acting in this capacity and with the knowledge of the company’s
business and thé implications for a particular proposal on that company’s
business {s well situated to analyze, determine and explain whether a
particular issue Is sufficiently significant because the matter transcends
ordinary business and would be appropriate for a shareholder vote.

Accordingly, going forward, we would expect 3 campany‘s no-action request.
to include a discussion that reflects the board's analysis of the particular
policy issue raised and its significance. That explanation would be most
‘helpful if it detalled the specific processes employed by the board to ensure
that its conclusions are well-informed and weli-reasened. We believe that a
weli-developed discussion of the board’s analysis of these matters. will
greatly assist the staff with its review of no-action requests under Rule
14a-8(i)(7).

€. Rule 14a-8(i)(5)
1. Background

Rule 14a-B(i)(5), the “economic refevance” exception, is one of the
substantive bases for exclislon of a shareholder proposal in Rule 14a-8..1t
permits a company to exclude a proposal that “relates to operations which
account for less than 5 percent of the company’s total assets at the end of
-its most recent fiscal year, and for less than 5 percent of its net earnings
‘and gross sales for its-most recent’ fiscal year, and is not otherwise
significantly related to the company’s business.”

2. History of Rule 14a-8(i}(5})

https:/www.sec.gov/interps/legal/cfsib14ihim 1273/2018
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Prior to adoption of the current version of the exclusion in Rulé 14a- ~8(i)(5),
the rule permitted companies ta omit any proposal that "deals with a
matter that is not significantly related Yo the Issuer’s business.” In
proposing changes to that version of the rule in 1982, the Commission
noted that the staff's practice had been to agree with exclusion of proposals:
that bore no econoimic relationship to a company's business, but that
“where the proposal has reflected social or ethical issues, rather than
economic concerns, raised by the issuer’s business, and the issuer conducts
.any such business; no matter how small, the staff has not issued a no-
action |etter with respect to the omission of the proposal.”[2] The
Commission stated that this interpretatmn of the rule may have “unduly’
limit[ed] the exclusion,” and proposed adopting the economic tests that
appear in the rule today.[&1 In adopting the rule, the Commission
characterized it as relating “to proposals concerning the functioning of the
economic business of an issuer and not to such matters as shareholders’
rights, e.g., cumulative voting.”{7]

Shortly after the 1983 amendments; however, the District Court for the
District of Columbia in Lovenheim v. Iroquois Brands, Ltd., 618 F. Supp.
554 (D.D.C. 1985} preliminarify enjoined a company from excludmg a
proposal regarding sales of a product line that represented only 0.05% of
assets, $79,000 In sales and a net loss of ($3,121), campared to the
company’s total assets of $78 miilion, annuat revenues of $141 million and
net earnings of $6 millton. The court based its dacision to grant the
injunction “in light of the ethical and social significance” of the proposal and
on "the fact that it implicates significant levels of sales.” Since that time,
the Division has interpreted Lovenheim in-a manner that has significantly’
narrowed the scope of Rule 14a-8(1)(5).

3. The Division's application of Rule 13a-8(i)}(5)

Over the years, the Division has only infrequently agreed with exclusion
under the “"economic retevance” exception. Under its historical application,
the Division has not agreed with exclusion under Rule 14a-8(i)(5)}, even
where a proposal has related to operations that accounted for less than 5%
of total assets, net earnings and gross sales, where the company conducted
business, no matter hew small, related to the issue ralsed in the proposal.
The Division’s analysis has not focused on a proposal’s significance to the
company's business. As a result, the Division’s analysis has been similar to
its analysis prior to 1983, with which the Commission expressed concern,

That analysis simply considered whether a company conducted any amount
of business related to the issue in the proposal and whether that issue was
of broad sacial or ethical concern. We betieve the Division’s application of
Rule 14a-8(1)(5) has unduly limited the exclusion’s avallability because it
has not fully considered the seécond prong of the ruie as amended in 1982 ~
the question of whether the proposal “deals with @ matter that is not
significantly related to the issuer's business” and is therefore excludable.
Accordingly, going forward, the Division's analysis will focus, .as the rule
directs, on a proposal’s significance to the company’s business when it
otherwise relates to:-operations that account for less than 5% of total
assets, net eamnings and gross sales. Under this framework,; proposais that
raise issues of soclal or ethical significance may be included or excfuded,
notwithstanding their importance in the abstract, based on the appication
-and analysis of each of the factors of Rule 14a-8(i)(5) in determin!ng the
proposal's relevance to the company'’s business,

https://www.sec.gov/interps/lepal/cfsib14i.htm 12/312018
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Because the test only atlows exclusion when the matter is not “otherwise
significantly related to the company,” we view the analysis as dependent
upon the particular clrcumstances of the company to which the proposal is
submitted. That is, a matter significant to one company may not be
significant to another. On the other hand, we would generally view
substantive gavernance matters to be significantly related to almost all
companles.

Where a proposal's sing icance to a company’s business is not apparent an
ts face, a proposal may be excludable unless the proponent demonstrates
that it is “otherwise significantly related to the company’s business."T81 For
example, the proponent can provide informiation demonstrating that the
proposal *“may have a significant Impact on other segments of the issuer's
business or subject the issuer o significant contingent ilabliitiés.”[9] The
propanent could continue fo raise social or ethicai issues in its: arguments
but it would need to tie those to a significant effect on the company's
business. The mere possibility of reputational or economic harm will not
preclude no-action relief. In evaluating significance, the staff will consider
the prgposal in light of the "total mix” of information about the issuer.

As with the “ordinary business” exception in Rule 14a-8(i}{7), determining
whether a proposal is “otherwise signlificantly related to the company’s
business” can raise difficult judgment calls. Similarly, we befieve that the
board of directors is generaily in a better posltion to determine these
matters In the first instance. A board acting with the knowledge of the
compa_nv's business and the implications for a particular proposal on that
company’s business is better situated than the staff to determine whethera
particular proposal Is “otherwise. smniﬁcantly related to the company’s
business.” Accordingly, we would expect 8 company's Rule 14a-8(i)(5) no-
action request to include a discussion-that reflects the board’s analysis of
the proposal's significance to the company. That explanation would be most
helpful if it detalled the specific processes employed by the board to ensure
that lts conclusions. are well-informed and well-reasoned,

In addition, the Division's analysis of whether a proposal s “otherwise
signlficantly refated” under Rule 14a-8(i)(5) has historically been informed
by its analysis under the “ordinary business” exception, Rule 14a-8(i)(7).

As a result; the availablility or unavailability of Ruie 14a-8(i){7} has been
largely determinative of the avallability or unavailability of Rule 14a-8(i)(5).
Going forward, the Division wilt no fonger look to its analysis under Rule
14a-8(i)(7) when evaluating arguments under Rule 14a-8(i}(5). In our
view, applying separate analytical frameworks will ensure that each basis
for exclusion serves lts intended purpose,

We belleve the approach going forward 1s more appropifately rocted in the
intended purpose and language of Rule 142-B(i}(5), and better helps
companies, proponents and the staff determine whether a proposal is
“otherwise significantly related to the company’s business.”

D. Proposals submitted on hehalf of shareholders

While Rule 142-8 doés not address shareholders’ ability to submit proposals
through a representative, shareholders frequentiy elect to do so, a practice
commonly referred to as “proposal by proxy.” The Dlvision has been, and
continues to be, of the view that a shareholder’s submission by proxy Is
consistent with Rule 14a-8,[10]

https://www.sec.gov/interps/legal/cfsib14i.htm 12/3/2018.
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The Division is nevertheless mindful of challenges and concerns that
proposals by proxy may present. For example, there may be questions
about whether the eligibility requirements of Rule 14a-8(b} have been
satisfied. There have also been concerns raised that shareholders may not
know. that proposais are being submitted on thelr behalf. In light of these
chaflenges and concerns, and to help the staff and companies better
evaluate whether the eligibility requirements of Rule 14a2-8(b) have been
satisfied, going forward, the staff will look to whether the shardéholders who
submit a proposal by proxy provide documentation describing the
shareholder’s delegation of authority to the proxy.[11] In general, we
would expect this documentation to:

= identify the shareholder-proponent and the person or entity selected
as proxy;

o identify the company to which the proposat is directed;

» identify the anriual or special meeting for which the proposal is-
subrmitted;

« Iidentify the specific proposal to be submitted (e-.g., proposal to lower
the threshold for calling a speclal meeting from 25% to 10%}); and

» be signed and dated by the shareholder,

We believe this documentation will help alieviate concerns about proposals
by proxy, and will also help companies and the staff better evaluate
whether the eligibility requirements of Rule 14a-8(b) have been satisfied in
connection with a proposal’s submission by proxy. Where this information is
not provided, there’ may be a basis to exciude the proposal under Rule

14a-8(b).[12]
E. Rule 14a-8(d)

1. Background

Rule 14a-8(d) is one of the procedural bases for exclusion of a shareholder
praposal in Rule 14a-8. It provides that a "proposai, including any
accompanying supporting statement, may not-exceed 500 words.”

2. The use of images in shareholder proposals

Questions have recently arisen concerning the application of Ruie 14a-8(d)
to proposals that include graphs and/or images.[13] In two recent no-
action decisions,[14] the Division expréssed the view that the use of *500
words” and absence of express reference to graphics or images in Risle
14a-8(d) do not prohibit the Inclusion of graphs and/or images in proposals.
[15] Just as companies include graphics that are not expressly permitted
under the disclosure rules, the Division is of the view that Rule 14a-8(d)
does not preciude shareholders from using graphics to convey information
about their proposals.[16]

The Division recognizes the potential for abuse in this area. The Division
balieves, howaver, that these potential abuses can be addressed through
other provisions of Rule 14a-8. For example, exclusion ¢f graphs arid/or
images would be appropriate under Rule 14a-8(i)(3) where they:

+ make the proposal matertaify false or misleading;
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+ render the proposal so inherently vague or indefinite that neither the
stockholders voting on the proposal, nor the company In
implemeriting it, would be able to determine with any reasonable
certainty exactly what actions or measures the proposal reguires;

= directly or indirectly Impugn character, integrity or personal
reputation, of directly or indirectly make charges concerning
improper, illegal, or immorai conduct or association, without factual
foundation; or

« are irrelevant to a consideration of the subject matter of the proposal,
such that there is a strong likelthood that a reasonable shareholder
would be uncertain as to the matter on whn:h he or she s being
asked to vote.[17]

Exclusion would also be appropriate under Rule 14a-8(d) if the total
number of words in a proposal, incliding words In the graphics, exceeds
500.

[11 Release No. 34-40018 (May 21, 1998).
[21 1.
{31 Id.

[4] See Staff Legal Bulletin No. 14H (Oct. 22, 2015), citing Staff Legal
Bulfetin No. 14E {Oct. 27, 2009) (stating that a proposal generally wifl not
be excludable “as long as a sufficient nexus exists between the nature of
the proposal and the company”).

[5] Release No. 34-19135 (Oct. 14, 1982).

£6] Id.
[7] Release No. 34-20091 (Aug. 16, 1983).

[8] Proponents. bear the burden of demonstratlng that a proposal is
“otherwise signlﬁcantly related to the company’s business.” See Release
No: 34-39093 (Sep. 18, 1997), citing Release No. 34-19135,

[9] Release No. 34-19135.

[10] We view & shareholder’s ability to submit.a proposai by proxy as
largely 8 function of state agancy law provlded it Is-consistent with Rule
14a-8.

[11] This guidance applies only to proposals submitted by proxy after the
date on which this staff legat bulletin is published.

[12]) Companies that intend to seek exclusion under Rule 142-8(b) based
on a shareholder’s failure to provide some or all of this Information must
notify the proponent of the specific defect{s) within 14 calendar days of
receiving the proposal so that the proponent has-an opportunity to cure the
defect. See Rule 14a-8(F)(1).

[13] Rule 14a-8(d} is intended to limit the amount.of space a shareholder
proposal may occupy in @ company’s proxy statement. See Release No. 34-
12999 (Nov. 22, 1976).

https:/fwww.sec.gov/interps/legal/cfslb14i.htm 12/3/2018
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L14] General Electric Co. (Feb, 3, 2017, recon. granted Feb, 23, 2017);
General Electric Co, (Feb. 23, 2016).

[15] These decisions ware consistent with a longstanding Division position.
See Ferrofluldics Corp. (Sep. 18, 1992),

[16] Companies should not minimize or otherwise diminish the appearance
of a shareholder’s graghic. For example, If the company includes its own
graphics in its proxy statement, It should give similar prominence o a
shareholdes’s graphics. If a company’s proxy statement appears In black
and white, however, the sharehclder proposal and accompanying graphics
may also appear in black and white. '

{17] See General Electric Co. (Feb. 23, 2017).
http://www.sec.gov/interps/iegal/clsibidi.htm

—
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Ashton, Deb.

From; Caracciolo, Irma R.

Sent: Wednesday, December 19, 2018 4:48 PM
To: Ashton, Deb _ ;
Subject: FW: Rule 14a8 Praoposal {PM) blb
Attachments: CCEL11.22018 9.pdf

Steiner proof.

Regards

[rma

Irma R.Caracciolo | JPMorgan Chase |Vice President and Assistant Corporate Secretary | 270 Park Avenue, Mail Code: NY1-K721, New York, NY 10017 | W 212
270-2451 |F: 212-270-4240 | F: 646-534-2396] caracciolo_irma@jpmorgan.com ? ] #

From: Caracciolo, Ifma R.

Sent: Tuesday, December 11, 2018 8:03 PM
To: Ashton, Deb «<deb.ashton@jpmorgan.com
Subject: FW; Rule 14a-8 Proposal {JPM)} blb

Irma

212-270-2451

Sent with BlackBerry Work
(www.blackberry.com)

From:
Date: Tuesday, Dec 11, 2018, 7:28 PM

To: Carpenter, Molly fflho'llv-.carpe’iater@{pméhas'e;com}

Ce: Caracciolo, Irma R, <garacciolo irma(@jpmorgan.com™, Seott, Linda E <linda.e scott@ehace cam>, Cotporate Secratary
<corporate.secretaryi@jpmchage.com™>

Subject; Rule 14a-8 Proposal (JPM) blb

Hokk

Dear Ms. Carpenter,

Please see the aitached letter,
Sincerely,

John Chevedden




r*@ Aoveritrade

12/11/2018

Kenneth Steiner
wEE

Re: Your T Ameritrade Account Ending in *** in TO Ameritrade Clearing inc DTC #0188
Dear Kenneth Steiner,

Thank yau for allowing me 10 assist you today. As you reqlested, this letter confirms that, as.of.
close of business an Deseriber 10, 2018, you have continuously held no fess than 500 shares iof
each of the faliowing stocks in the above referanced accouni since October 1, 201 7.

AMC Networks, Ine. (AMCY)
CTS Corporation (CTS)

Exxon’ Mdbll Corporation {XOM)
Fitbit, Inc. {FIT)

International Paper Company (1P}
JP Morgan Chasé & Co. (JPM)

If we can be of any further assistance, please let us koow. Just log in to your acedunt and go 1o the
Message Center to wiite us. You can aiso call Client Sarvices at 800-669-3900. We're gvailable 24
hours & day, seven days a week.

Singerely,

Maitt Backman
Resource Specialist
TD Ametiirade

This infoimation is furnished aspart of a general infirmation service and TD Amedtrade shalinot bé liable for ady damages
atiging out of any inaccyracy i ihé informalion. Bescause this informalion may diffes from your TD Amedirade monthly
stalement, you-should tely aniy an the TO Ameritrade mgnihly statement es the official revord of your TD Ameritrade

account.
Market voladfity, vakime, and SYSIEM avaliabifily may delay aceount access a_nd'tl'ade'exemﬁm1s,

TD Ameritrade, Ing,, member FINRASIPC-( . frra.org , wiw,sincora ). 7D Amieriifade i$ a trademark jointly dwred by
TD Amexitrade IP Company fne: and The Taronie-Doeninion Bark ©.2073 TD Amedtiade [P Gompany, [nc. All rights
raservid. Usﬂd with permission.

RECEIVED BY THE
DEC 112018

OFHCE OF THE SECRETARY

s Sbhiede) i“-\":}"? [Latats




Fron: 22

Sent; Monday, December 17, 2018 4:09 PM

To: Carpenter, Molly

Cc: Caracciolo, Irmma R;-Scott, Linda E; Corporate Secretary
Subject: Rule 14a-8 Proposal (JPM) bib

Attachments: CCE17122018 _4.pdf

Categories: EXTERNAL

Dear Ms. Carpenter,
Please see the attached:letter.
Sincerely,

John Chevedden




Henpeth Siginer

Lt

Ms. Molly Carpenter
Corporate Secratary
JPMorgan Chase & Co. (JPM) REVS ED 66 DEZ S 807

270 Pagk Ave.

38tk Floor

New York NY 10017
PH: 212-770-6000

Diear Wis. Campenter,

I purchased stock in our comipany becauge I believed our compaay fad potential for imaporoved
performance, Ny entached Rulde 142-8 proposai iz subinitted i suppon ofthe long-torm
performance of our company. This Rule 14z-8 proposal is subrmited as a fow-cost method 10
improve compnay perfornmancs.

My proposal is for the pext annual sharehelder meeting. 1 will meet Rule [42-8 requirementys
mchuding sthe continuous ownership of the regibed stoek vabue uptsl after the date of the
1espestive shar¢holder meeting, My submilted fonnat. wiil the shaeliolder -supplied emphasis,
is intended to be used for dzimunc proxy publication. This is my proxy for John Chevedden
and/or his designee to forward this Rule 14a-8 proposal to ihc company and 10 act on wy behalf
regarding this Rule ]4a-8 prapo:.al andfer madificaton of i forthe fortheoming shareholder
maeeting before, duriug and afer the fonthooming shareholder mecting. Please direct all fuiure
communications regarding my role 14a-8 proposal to Jobr Chevedden

ek

ta fazititate prompt and verifiable communiestions. Please identify this proposal as my propoasal
exclusively.

This letier does not cover proposals that are not rule 14a-8 propusals. This letter does nof grani
the power 1o vote. Your consideration and tive consideration of the Board of Dircetors is
appteciatéd m suppast of the Jung-term performance of our company. Please acknowdedge
receipt of mpapraposal pomptly by email fo s '

Sincerel

Konneth Steiner S Daie

cer Inna Caraceiolo <caracciols_trma@jpmorgan.comss
FX: 212-27(-4240

FX:646-534-2395 P sy
FX: 212-270-1 648 Fropossi [ inhancs Sharohoider Proxy Access
Linds E. Scott <linda.e.scoutfchase.com> g i,; | /j

corporate. secretary/ali pmorganchese. com .

%\{(’






