UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

March 13, 2019

Lillian Brown
Wilmer Cutler Pickering Hale and Dorr LLP
lillian.borown@wilmerhale.com

Re:  Fortive Corporation
Incoming letter dated January 18, 2019

Dear Ms. Brown:

This letter is in response to your correspondence dated January 18, 2019 and
February 20, 2019 concerning the shareholder proposal (the “Proposal”) submitted to
Fortive Corporation (the “Company”) by John Chevedden (the “Proponent™) for inclusion
in the Company’s proxy materials for its upcoming annual meeting of security holders.
We also have received correspondence from the Proponent dated January 20, 2019 and
February 24, 2019. Copies of all of the correspondence on which this response is based
will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal
procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

M. Hughes Bates
Special Counsel

Enclosure:

CcC: John Chevedden
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March 13, 2019

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Fortive Corporation
Incoming letter dated January 18, 2019

The Proposal requests that the board take each step necessary so that each
voting requirement in the Company’s charter and bylaws (that is explicit or implicit
due to default to state law) that calls for a greater than simple majority vote be
eliminated, and replaced by a requirement for a majority of the votes cast for and
against applicable proposals, or a simple majority in compliance with applicable
laws. If necessary, this means the closest standard to a majority of the votes cast for
and against such proposals consistent with applicable laws.

There appears to be some basis for your view that the Company may exclude the
Proposal under rule 14a-8(i)(10). In this regard, we note your representations that the
Company will provide shareholders at its 2019 annual meeting with an opportunity to
approve amendments to its certificate of incorporation, which, if approved, will eliminate
all supermajority voting provisions in the Company’s governing documents that are
applicable to the Company’s common shareholders. Accordingly, we will not
recommend enforcement action to the Commission if the Company omits the Proposal
from its proxy materials in reliance on rule 14a-8(i)(10). In reaching this position, we
have not found it necessary to address the alternative basis for omission upon which the
Company relies.

Sincerely,

Courtney Haseley
Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.

It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.



JOHN CHEVEDDEN

February 24, 2019

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

# 2 Rule 14a-8 Proposal
Fortive Corporation (FTV)
Simple Majority Vote

John Chevedden

Ladies and Gentlemen:
This is in regard to the January 18, 2019 no-action request.

The bedrock of the company claim is on the attachment:

“The purpose of the Rule 14a-8(i)(10) exclusion is to ‘avoid the possibility of stockholders
having to consider matters which have already been favorable acted upon by management.’
Commission Release No. 34-12598 (July 7, 1976).”

The company is in the awkward position of contradicting its bedrock claim by forcing
shareholders to reconsider this simple majority matter again through its piecemeal simple
majority vote action that will not apply to the company’s preferred shares.

This rule 14a-8 proposal has no carve-out for the company’s preferred shares:

“RESOLVED, Shareholders request that our board take each step necessary so that each
voting requirement in our charter and bylaws (that is explicit or implicit due to default to
state law) that calls for a greater than simple majority vote be eliminated, and replaced by a
requirement for a majority of the votes cast for and against applicable proposals, or a simple
majority in compliance with applicable laws.”

This is to request that the Securities and Exchange Commission allow this resolution to stand
and be voted upon in the 2019 proxy.

Sincere?;i:

mn Chevedden

cc: Daniel Kim <Daniel. Kim@fortive.com>
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Rule 14a-8(i)(10) Analysis

The p_urpose of the Rule 14a-8(i)(10) exclusiom is to “avoid the possibility of shareholders having
to consider matters which have been favorably acted upon ‘oy managemen i Comnnssxou
--_Rﬁ!ﬁaseNo 34-12598 (July 7, 1976). sl TR



WILMERHALE

Lillian Brown

+1202 663 6743 (t)
+1202 663 6363 (f)
lillian.brown@wilmerhale.com

February 20, 2019

Via E-mail to shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:  Fortive Corporation
Exclusion of Shareholder Proposal Submitted by John Chevedden

Ladies and Gentlemen:

We are writing to supplement our January 18, 2019 request (the “No-Action Request™) that the
Staff advise Fortive Corporation (the “Company”) that the Staff will not recommend any
enforcement action to the Commission if the Company excludes the shareholder proposal and
supporting statement (collectively, the “Shareholder Proposal”) submitted by John Chevedden
(the “Proponent”) from its Proxy Materials pursuant to Rule 14a-8(1)(10) of the Securities
Exchange Act of 1934, as amended (the “Exchange Act”), on the basis that the Company has
substantially implemented the Shareholder Proposal, or, alternatively, pursuant to Rule 14a-
8(1)(3) of the Exchange Act, on the basis that the Shareholder Proposal is materially false and
misleading in violation of Rule 14a-9. Capitalized terms used but not defined in this letter shall
have the meanings provided in the No-Action Request. In accordance with Rule 14a-8(j), a copy
of this supplemental letter is being sent to the Proponent.

In the No-Action Request, we outlined the basis for exclusion of the Shareholder Proposal in
reliance upon Rule 14a-8(1)(10) and noted that the Board intended to (a) approve amendments
(the “Charter Amendments”) to the Company’s Amended and Restated Certificate of
Incorporation, as amended (the “Charter”) that would replace all supermajority voting provisions
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in the Charter that apply to the Company’s common stock with a majority of the outstanding
shares standard and (b) approve the agenda for the 2019 Annual Meeting of Shareholders, which
will include seeking shareholder approval of the Charter Amendments (the “Company
Proposal”). In the No-Action Request, which we incorporate by reference herein with respect to
the Rule 14a-8(1)(10) analysis and discussion, we advised the Staff that the Company would
notify the Staff by a supplemental letter of the Board’s actions in this regard.

We write to confirm that at a meeting held on January 29, 2019, the Board approved the Charter
Amendments such that amendments to Article V (Board of Directors); Article VI (Stockholders);
Article VII (Limit of Liability/Indemnification); Article IX (Amendment) and amendments to the
Company’s bylaws may be approved by a majority of the percentage of the voting power of the
shares entitled to vote for election of directors, rather than the current 80% requirement.

A copy of the Charter Amendments is attached to this letter as Exhibit A. During the January 29,
2019 meeting, the Board also approved the agenda for the 2019 Annual Meeting of Shareholders,
at which the Company will provide its shareholders with an opportunity to vote on the Company
Proposal to approve the Charter Amendments. A draft of the Company Proposal is attached to
this letter as Exhibit B.

Rule 14a-8(i)(10) Analysis

The purpose of the Rule 14a-8(1)(10) exclusion is to “avoid the possibility of shareholders having
to consider matters which have been favorably acted upon by management.” Commission
Release No. 34-12598 (July 7, 1976). As noted in the No-Action Request, the Staff has
consistently concurred in exclusion of proposals similar to the Shareholder Proposal under Rule
14a-8(1)(10) where such proposals have sought elimination of provisions requiring “a greater
than simple majority vote,” including in situations where the company replaces a supermajority
vote with, or retains an existing voting standard based on, a majority of shares outstanding.

The Shareholder Proposal requests that the “board take each step necessary so that each voting
requirement in [the company’s] charter and bylaws (that is explicit or implicit due to default to
state law) that calls for a greater than simple majority vote be eliminated, and replaced by a
requirement for a majority of the votes cast for and against applicable proposals, or a simple
majority in compliance with applicable laws.” However, the Shareholder Proposal’s supporting
statement makes clear that the primary focus and essential objective is the removal of
supermajority voting provisions. As in NCR Corporation (February 15, 2019), PepsiCo, Inc.
(February 14, 2019), PPG Industries, Inc. (February 8, 2019), Dover Corporation and Ferro
Corporation (February 6, 2019), State Street Corporation (March 5, 2018), AbbVie Inc.
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(February 16, 2018) and other no-action letters cited in the No-Action Request in which the Staff
concurred in exclusion under Rule 14a-8(1)(10) of proposals similar to the Shareholder Proposal,
the Charter Amendment would eliminate all supermajority voting provisions that apply to the
Company’s common stock with a lower majority voting standard. The only supermajority
provisions that are not addressed by the Company in the Charter Amendments are those that
require more than a majority vote of holders of the Company’s series of preferred shares. As
discussed in the No-Action Request, we do not believe the focus of the Shareholder Proposal is
preferred shares. Further, as in State Street Corporation (March 5, 2018), The Goodyear Tire &
Rubber Company (January 19, 2018) and other no-action letters cited in the No-Action Request,
the Staff has on a number of occasions concurred in exclusion under Rule 14a-8(i)(10) of
proposals similar to the Shareholder Proposal where companies have eliminated supermajority
voting provisions applicable to votes of the companies’ common shares but have retained
supermajority voting provisions related to holders of the company’s preferred shares.

Consistent with the line of precedent cited above and in the No-Action Request, the Company
believes that it has substantially implemented the Shareholder Proposal. In this regard, the
Charter Amendments compare favorably with the guidelines of the Shareholder Proposal and
more than satisfy its essential objective notwithstanding that the Charter Amendments do not
precisely track the Shareholder Proposal’s terms. Because the Charter Amendments require
shareholder approval, by approving the Company Proposal and including the Company Proposal
in the Proxy Materials for shareholder consideration, the Board has taken all steps necessary and
within its power to substantially implement the Shareholder Proposal. For all of these reasons
and those stated in the No-Action Request, the Company believes the Shareholder Proposal may
be excluded under Rule 14a-8(i)(10).

Conclusion

For all of the reasons set forth above and in the No-Action Request, the Company respectfully
requests that the Staff concur that it will take no action if the Company excludes the Shareholder
Proposal from its Proxy Materials pursuant to Rule 14a-8(i)(10), on the basis that the Company
has substantially implemented the Shareholder Proposal, or, alternatively, pursuant to Rule 14a-

8(1)(3), on the basis that the Shareholder Proposal is materially false and misleading in violation
of Rule 14a-9.

If the Staff has any questions with respect to the foregoing, or if for any reason the Staff does not
agree that the Company may exclude the Shareholder Proposal from its Proxy Materials, please
do not hesitate to contact me at lillian.brown@wilmerhale.com or (202) 663-6743, or Daniel
Kim, Vice President and Associate General Counsel and Secretary, Fortive Corporation at
daniel. kim@fortive.com. In addition, should the Proponent choose to submit any response or
other correspondence to the Commission, we request that the Proponent concurrently submit that
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response or other correspondence to the Company, as required pursuant to Rule 14a-8(k) and
SLB 14D, and copy the undersigned.

Very truly yours,

Lillian Brown

Enclosures

cc: Daniel B. Kim
John Chevedden
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Exhibit A

AMENDED AND RESTATED
CERTIFICATE OF INCORPORATION

OF

FORTIVE CORPORATION

(a Delaware corporation)

Fortive Corporation (the “Corporation”), a corporation organized and existing under the General Corporation Law of
the State of Delaware (the “DGCL”), hereby certifies as follows:

1. The name of the Corporation is Fortive Corporation. The Corporation was originally incorporated under the name
TGA Holding Corp. The original Certificate of Incorporation of the Corporation was filed with the office of the
Secretary of State of the State of Delaware on November 10, 2015, and it was amended by a Certificate of
Amendment to the Certificate of Incorporation, filed with the office of the Secretary of State of the State of
Delaware on December 2, 2015, changing the Corporation’s name from TGA Holding Corp. to Fortive Corporation.
In addition, the Certificate of Incorporation of the Corporation was previously amended and restated, and filed with
the office of the Secretary of State of the State of Delaware, on July 1, 2016 and on June 7, 2017 (as amended and
restated on June 7, 2017, the “Prior Amended and Restated Certificate of Incorporation”).

2. This Amended and Restated Certificate of Incorporation, which restates and further amends the Prior Amended
and Restated Certificate of Incorporation, has been duly adopted in accordance with the provisions of Sections 242
and 245 of the DGCL by the board of directors of the Corporation (the “Board™) and the stockholders of the
Corporation.

3. Pursuant to Section 103(d) of the DGCL, this Amended and Restated Certificate of Incorporation shall become
effective at 11:59 p.m. (Eastern Time) on June 5, 2019.

4. The Certificate of Incorporation of the Corporation is hereby amended and restated in its entirety to read as
follows:

ARTICLE |
NAME

Section 1.01 Name. The name of the Corporation is Fortive Corporation.

ARTICLE Il

REGISTERED OFFICE AND REGISTERED AGENT

Section 2.01 Registered Address. The address of the registered office of the Corporation in the State of Delaware is
1209 Orange Street, City of Wilmington, County of New Castle, Delaware 19801. The name of the registered agent
of the Corporation is The Corporation Trust Company.




ARTICLE 111

CORPORATE PURPOSE

Section 3.01 Corporate Purpose. The purpose of the Corporation is to engage in any lawful act or activity for which
corporations may be organized under the DGCL.

ARTICLE IV

CAPITAL STOCK

Section 4.01 Authorized Capital Stock. The total number of shares of all classes of capital stock that the Corporation
is authorized to issue is 2,015,000,000, consisting of: (i) 2,000,000,000 shares of common stock, par value $.01 per
share (the “Common Stock™); and (ii) 15,000,000 shares of preferred stock, par value $.01 per share (the “Preferred
Stock™).

Section 4.02 Common Stock. The powers, preferences and relative participating, optional or other special rights, and
the qualifications, limitations and restrictions of the Common Stock are as follows:

(a) Ranking. The voting, dividend and liquidation rights of the holders of the Common Stock are subject to and
qualified by the rights of the holders of the Preferred Stock of any series as may be designated by the Board upon
any issuance of the Preferred Stock of any series.

(b) Voting. Each share of Common Stock shall entitle the holder thereof to one vote in person or by proxy for each
share on all matters on which such stockholders are entitled to vote. Except as expressly set forth in the applicable
Certificate of Designations with respect to any such series of Preferred Stock, the holders of Common Stock shall
not be entitled to vote on any amendment to this Amended and Restated Certificate of Incorporation (including any
Certificate of Designations) that relates solely to the terms of one or more outstanding series of Preferred Stock if
the holders of such affected series are entitled, either separately or together as a class with the holders of one or
more other such series, to vote thereon.

(c) Dividends. The holders of shares of Common Stock shall be entitled to receive ratably such dividends and other
distributions in cash, stock or property of the Corporation when, as and if declared thereon by the Board in its sole
discretion from time to time out of assets or funds of the Corporation legally available therefor, subject to any
preferential rights of any then outstanding Preferred Stock and any other provisions of this Amended and Restated
Certificate of Incorporation, as may be amended from time to time.

(d) Liguidation. Upon the dissolution, liquidation or winding up of the affairs of the Corporation, whether voluntary
or involuntary, after payment or provision for payment of the debts and other liabilities of the Corporation, holders
of Common Stock shall be entitled to receive all remaining assets of the Corporation available for distribution to its
stockholders, ratably in proportion to the number of shares of Common Stock held by them and subject to any
preferential rights of any then outstanding Preferred Stock.

(e) No Preemptive or Subscription Rights. No holder of shares of Common Stock shall be entitled to preemptive or
subscription rights.

(f) Recapitalization. Upon effectiveness of the Prior Amended and Restated Certificate of Incorporation, the 100
shares of the Common Stock issued and outstanding immediately prior to the effectiveness of the Prior Amended
and Restated Certification of Incorporation were automatically reclassified and thereafter represented 345,237,561
shares of Common Stock.



Section 4.03 Preferred Stock. The Board is hereby expressly authorized to provide, out of the unissued shares of
Preferred Stock, for the issuance of all or any of the shares of Preferred Stock in one or more series and, with respect
to each such series, to fix the number of shares constituting such series and the designation of such series, the voting
powers, full or limited, if any, of the shares of such series, and the preferences and relative participating, optional or
other special rights, if any, and any qualifications, limitations or restrictions thereof, of the shares of such series. The
powers, preferences and relative participating, optional and other special rights of each series of preferred stock, and
the qualifications, limitations or restrictions thereof, if any, may differ from those of any and all other series at any
time outstanding.

The authority of the Board with respect to each series of Preferred Stock shall include, but not be limited to, the
determination of the following:

(a) the designation of the series, which may be by distinguishing number, letter or title;

(b) the number of shares of the series, which number the Board may thereafter increase or decrease, but not below
the number of shares thereof then outstanding;

(c) the entitlement to receive dividends (which may be cumulative or non-cumulative) at such rates, on such
conditions, and at such times and payable in preference to, or in such relation to, the dividends payable on any other
class or classes or any other series of capital stock;

(d) the redemption rights and price or prices, if any, for shares of the series;
(e) the terms and amount of any sinking fund, if any, provided for the purchase or redemption of shares of the series;

(f) the amounts payable on, and the preferences, if any, of shares of the series in the event of any voluntary or
involuntary liquidation, dissolution or winding up of the affairs of the Corporation;

(9) whether the shares of the series shall be convertible into or exchangeable for shares of any other class or series,
or any other security, of the Corporation or any other corporation, and, if so, the specification of such other class or
series or such other security, the conversion or exchange price or prices or rate or rates, any adjustments thereof, the
date or dates at which such shares shall be convertible or exchangeable and all other terms and conditions upon
which such conversion or exchange may be made;

(h) restrictions on the issuance of shares of the same series or any other class or series;
(i) the voting rights, if any, of the holders of shares of the series generally or upon specified events; and

(j) any other powers, preferences and relative participating, optional or other special rights of each series of
Preferred Stock, and any qualifications, limitations or restrictions of such shares,

all as may be determined from time to time by the Board and stated in the resolution or resolutions providing for the
issuance of such Preferred Stock.

Without limiting the generality of the foregoing, the resolutions providing for issuance of any series of Preferred

Stock may provide that such series shall be superior or rank equally or be junior to any other series of Preferred
Stock to the extent permitted by law.

ARTICLE YV

BOARD OF DIRECTORS

Section 5.01 Election of Directors. Election of directors need not be by written ballot unless the Bylaws of the
Corporation shall so require.




Section 5.02 Annual Meeting. The annual meeting of the stockholders for the election of directors and for the
transaction of such business as may properly come before the meeting shall be held at such date, time and place, if
any, as shall be determined solely by the resolution of the Board in its sole and absolute discretion.

Section 5.03 Number of Directors. The business and affairs of the Corporation shall be managed by, or under the
direction of, the Board. Subject to the rights of holders of Preferred Stock, if any, the Board shall consist of not less
than three (3) or greater than fifteen (15), the exact number of which shall be fixed from time to time exclusively
pursuant to a resolution adopted by the affirmative vote of a majority of the entire Board, and subject to the rights of
the holders of the Preferred Stock, if any, the exact number may be increased or decreased by such a resolution (but
not to less than three (3) or greater than fifteen (15)).

Section 5.04 Terms of Office. Other than those directors, if any, elected by the holders of any series of Preferred
Stock, the Board shall be and is divided into three classes, as nearly equal in number as possible, designated as:
Class I, Class Il and Class Il1. In case of any increase or decrease, from time to time, in the number of directors, the
number of directors in each class shall be apportioned as nearly equal as possible.

Notwithstanding the foregoing, except for the terms of such additional directors, if any, as elected by the holders of
any series of Preferred Stock, (a) at the 2018 annual meeting of stockholders, the directors whose terms expire at
that meeting shall be elected to hold office for a three-year term expiring at the 2021 annual meeting of stockholders
(until the 2021 annual meeting of stockholders, the “2021 Class Directors™); (b) at the 2019 annual meeting of
stockholders, the directors whose terms expire at that meeting (until the 2019 annual meeting of the stockholders,
the “2019 Class Directors™) shall be elected to hold office for a one-year term expiring at the 2020 annual meeting
of stockholders; (c) at the 2020 annual meeting of stockholders, the directors whose terms expire at that meeting
(until the 2020 annual meeting of the stockholders, the “2020 Class Directors” and, together with the 2019 Class
Directors and 2021 Class Directors, the “Continuing Classified Directors™) shall be elected to hold office for a one-
year term expiring at the 2021 annual meeting of stockholders; and (d) at the 2021 annual meeting of stockholders
and each annual meeting of stockholders thereafter, all directors shall be elected for a one-year term expiring at the
next annual meeting of stockholders. Pursuant to such procedures, effective as of the 2021 annual meeting of
stockholders, the Board of Directors will no longer be classified under Section 141(d) of the General Corporation
Law of Delaware.

No decrease in the number of directors shall shorten the term of any incumbent director.

Section 5.05 Vacancies; Removal. Subject to the rights of the holders of any series of Preferred Stock then
outstanding, any vacancy in the Board of Directors resulting from the death, resignation, retirement, disqualification
or removal of any director or other cause, or any newly created directorship resulting from an increase in the
authorized number of directors, shall be filled exclusively by a majority of the directors then in office, although less
than a quorum, or by a sole remaining director. Any director (a) appointed to fill a vacancy caused by the death,
resignation, retirement, disqualification or removal of any Continuing Classified Director shall have a term expiring
at the corresponding annual meeting of stockholders at which the term of such Continuing Classified Director
would have expired, and (b) appointed to fill a newly created directorship resulting from an increase in the
authorized number of directors, shall have a term expiring at the next subsequent annual meeting of stockholders, in
each of case (a) or (b) subject to the election and qualification of a successor and to such director’s earlier death,
resignation or removal. Subject to the rights of the holders of any series of Preferred Stock then outstanding with
respect to any directors elected by the holders of such series, any director, or the entire Board of Directors, may be
removed with or without cause by the holders of a majority in voting power of the outstanding shares of capital
stock of the Corporation entitled to elect such director, except that any Continuing Classified Director and any
director appointed to fill a vacancy caused by the death, resignation, retirement, disqualification or removal of any
Continuing Classified Director may be removed only for cause.

Section 5.06 Authority. In addition to the powers and authority hereinbefore or by statute expressly conferred upon
them, the directors are hereby empowered to exercise all such powers and do all such acts and things as may be



exercised or done by the Corporation, subject, nevertheless, to the provisions of the DGCL, this Amended and
Restated Certificate of Incorporation, and any Bylaws of the Corporation adopted by the stockholders; provided,
however, that no Bylaws hereafter adopted by the stockholders shall invalidate any prior act of the directors which
would have been valid if such Bylaws had not been adopted.

Section 5.07 Advance Notice. Advance notice of stockholder nominations for the election of directors shall be given
in the manner and to the extent provided in the Bylaws of the Corporation.

ARTICLE VI

STOCKHOLDERS

Section 6.01 Cumulative Voting. No holder of Common Stock of the Corporation shall be entitled to exercise any
right of cumulative voting.

Section 6.02 Stockholder Action. Subject to the terms of any series of Preferred Stock, any action required or
permitted to be taken by the stockholders of the Corporation must be effected at a duly called annual or special
meeting of the stockholders of the Corporation, and the ability of the stockholders to consent in writing to the taking
of any action in lieu of a meeting is hereby specifically denied.

Section 6.03 Special Meetings. Unless otherwise required by law or the terms of any resolution or resolutions
adopted by the Board providing for the issuance of a class or series of the Preferred Stock, special meetings of
stockholders, for any purpose or purposes, may be called by the Secretary upon a written request delivered to the
Secretary by (i) the Board as set forth in the Corporation’s Bylaws, (ii) the Chairman of the Board or (iii) the Chief
Executive Officer of the Corporation. The ability of the stockholders to call a special meeting of stockholders is
hereby specifically denied. At a special meeting of stockholders, only such business shall be conducted as shall be
specified in the notice of meeting (or any supplement thereto).

ARTICLE VII

LIMITATION ON LIABILITY;

INDEMNIFICATION

Section 7.01 Limitation on Liability. To the fullest extent permitted by the DGCL, as it now exists and as it may
hereafter be amended, no director of the Corporation shall be personally liable to the Corporation or any of its
stockholders for monetary damages for breach of a fiduciary duty as a director, except for liability of a director (a)
for any breach of the director’s duty of loyalty to the Corporation or its stockholders, (b) for acts or omissions not in
good faith or which involve intentional misconduct or a knowing violation of law, (c) under Section 174 of the
DGCL, or (d) for any transaction from which the director derived an improper personal benefit; provided that if the
DGCL shall be amended or modified to provide for exculpation for any director in any circumstances where
exculpation is prohibited pursuant to any of the preceding clauses (a) through (d), then such directors shall be
entitled to exculpation to the maximum extent permitted by such amendment or modification. No amendment to,
modification of or repeal of this Section 7.01 shall apply to or have any adverse effect on any right or protection of,
or any limitation of the liability of, a director of the Corporation existing at the time of such repeal or modification
with respect to acts or omissions of such director occurring prior to such amendment, modification or repeal.

Section 7.02 Indemnification. The Corporation shall indemnify to the full extent authorized or permitted by law any
person made, or threatened to be made, a party to any action or proceeding (whether civil or criminal or otherwise)
by reason of the fact that he, his testator or intestate, is or was a director or officer of the Corporation or by reason of



the fact that such director or officer, at the request of the Corporation, is or was serving any other corporation,
partnership, joint venture, trust, employee benefit plan or other enterprise, in any capacity. Nothing contained herein
shall affect any rights to indemnification to which employees other than directors and officers may be entitled by
law.

The Corporation may purchase and maintain insurance on behalf of any person who is or was a director, officer,
employee or agent of the Corporation, or is or was a director, officer, employee or agent of the Corporation serving
at the request of the Corporation as a director, manager, officer, employee, trustee or agent of, or in a fiduciary
capacity with respect to, another corporation, limited liability company, partnership, joint venture, trust or other
enterprise against any liability asserted against such person and incurred by such person in any such capacity, or
arising out of such person’s status as such, whether or not the Corporation would have the power or the obligation to
indemnify such person against such liability under the provisions of this Section 7.02.

The right of indemnification provided in this Section 7.02 shall not be exclusive, and shall be in addition to any
other right to which any person may otherwise be entitled by law, statue, under the Bylaws of the Corporation, or
under any agreement, vote of stockholders or disinterested directors, or otherwise. Any amendment, repeal or
modification of this Section 7.02 shall not adversely affect any right or protection hereunder of any person in respect
of any act or omission occurring prior to the time of such repeal or modification.

ARTICLE IX

AMENDMENT

Section 9.01 Certificate of Incorporation. The Corporation shall have the right, from time to time, to amend, alter,
change or repeal any provision of this Amended and Restated Certificate of Incorporation in any manner now or
hereafter provided by this Amended and Restated Certificate of Incorporation, the Bylaws of the Corporation or the
DGCL, and all rights, preferences, privileges and powers of any kind conferred upon any director or stockholder of
the Corporation by this Amended and Restated Certificate of Incorporation or any amendment thereof are conferred
subject to such right.

Section 9.02 Bylaws. In furtherance and not in limitation of the powers conferred by law, the Board is expressly
authorized and empowered, without the assent or vote of the stockholders, to adopt, amend and repeal the Bylaws of
the Corporation. Any adoption, amendment or repeal of the Bylaws of the Corporation by the Board shall require the
approval by the majority of the entire Board. The stockholders shall also have power to adopt, amend or repeal the
Bylaws of the Corporation; provided, however, that, in addition to any vote of the holders of any class or series of
stock of the Corporation required by law or by this Amended and Restated Certificate of Incorporation, the
affirmative vote of the holders of at least a majority of the voting power of the shares entitled to vote for the election
of directors shall be required to amend, repeal or adopt any provision of the Bylaws of the Corporation.

IN WITNESS WHEROF, the undersigned has executed this Amended and Restated Certificate of Incorporation as
of this 4™ day of June 2019.



FORTIVE CORPORATION

By:

Name: Daniel B. Kim

Title: Secretary
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Article IX of our Amended and Restated Certificate of Incorporation (“Charter”) provides that a supermajority vote of 80% of the
voting power of the shares entitled to vote for the election of directors will be required to amend, alter, change, or repeal or to
adopt any provision inconsistent with Article V (Board of Directors), Article VI (Stockholders), Article VII (Limitation of Liability;
Indemnification), or Article IX (Amendment) of the Charter or to amend, repeal or adopt any provision of the Bylaws.

The supermajority voting requirement in the Charter was adopted by Danaher as the sole shareholder of Fortive prior to the
Separation when Fortive was a wholly-owned subsidiary of Danaher.

As demonstrated by the Company’s recent governance actions, the Board is dedicated to strong corporate governance and has
adopted a number of practices and procedures that promote effective corporate governance and Board accountability. Since the
Separation in July 2016, through a stockholder vote, the Company proactively amended the Charter and By-Laws to eliminate the
classified board after a sunset period. In addition, the Company proactively amended the Bylaws to provide for proxy access.
Furthermore, the Board has maintained a majority vote requirement for election of directors.

The Board has reviewed, and expects to continue to review, the corporate governance policies and practices implemented within
the Charter and Bylaws prior to the Separation to determine whether such policies and practices will protect the long-term
shareholder value. After considering the advantages and disadvantages of supermajority voting requirements applicable to the
shares of common stock in the Charter, the board has approved, subject to approval of this Proposal 4 by the shareholders, to
further amend and restate the Charter (as further amended, “New Charter”) to eliminate the supermajority voting requirements
noted above in favor of a majority of the shares of common stock outstanding. No conforming amendments to the By-laws will be
required to effectuate the elimination of the supermajority voting requirements noted above.

The New Charter would become effective upon the filing of the New Charter with the Secretary of State of the State of Delaware,
which we would file promptly following the Annual Meeting if our shareholders approve the New Charter.

The New Charter is attached to this proxy statement as Appendix A. The affirmative vote of the holders of 80 percent of the
outstanding shares of our common stock entitled to vote generally in the election of directors on the record date is required to
approve this proposal pursuant to the Charter.

The Board of Directors recommends
that shareholders vote the
approval of our Amended and
Restated Certificate of Incorporation,
as amended and restated to eliminate
the supermajority voting requirements
applicable to shares of our common
stock.

FORTIVE



JOHN CHEVEDDEN

January 20, 2019

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

~ Washington, DC 20549

# 1 Rule 14a-8 Proposal
Fortive Corporation (FTV)
simple Majority Vote

John Chevedden

Ladies and Gentlemen:

This is in regard to the January 18, 2019 no-action request.

The company in effect says that it has plans to fall short on the “essential objective” of this
proposal by failing to address “supermajority provisions™ in regard to the “Company’s series

of preferred shares.”

The company failed to provide any information on its “series of preferred shares” that can

currently be bought and sold.

This is to request that the Securities and Exchange Commission allow this resolution to stand

and be voted upon in the 2019 proxy.

Sincerely,

Chevedden

cc: Daniel Kim <Daniel. Kim@fortive.com>


mailto:Daniel.Kim@fortive.com

[FTV: Rule 14a-8 Proposal, October 24, 2018]
[This line and any line above it — Not for publication.]

e Proposal [4] — Simple Majority Vote
RESOLVED, ‘Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws (that is explicit or implicit due to default to state law) that
calls for a greater than simple majority vote be eliminated, and replaced by a requirement for a
majority of the votes cast for and against applicable proposals, or a simple majority in
compliance with applicable laws. If necessary this means the closest standard to a majority of the
votes cast for and against such proposals consistent with applicable laws.

Shareholders are willing to pay a premium for shares of companies that have excellent corporate
governance. Supermajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company performance according to “What Matters in
Corporate Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law
School. Supermajority requirements are used to block initiatives supported by most shareowners
but opposed by a status quo management.

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs, FirstEnergy, McGraw-Hill and Macy’s. The proponents of these proposals
included Ray T. Chevedden and William Steiner. The votes would have been higher than 74% to
88% if all shareholders had ready access to independent voting advice.

Currently a 1%-minority can frustrate the will of our 79%-shareholder majority in an election in
which 80% of shares cast ballots. In other words a 1%-minority could have the power to prevent
shareholders from making an important change. This can be particularly important during
periods of management underperformance and/or an economic downturn.

Please vote yes:
Simple Majority Vote — Proposal [4]
[The above line — Is for publication.]



WILMERHALE

Lillian Brown

+1202 663 6743 (t)
+1202 663 6363 (f)
lillian.brown@wilmerhale.com

January 18, 2019

Via E-mail to shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re:  Fortive Corporation
Exclusion of Shareholder Proposal Submitted by John Chevedden

Ladies and Gentlemen:

We are writing on behalf of our client, Fortive Corporation (the “Company”), to inform you of
the Company’s intention to exclude from its proxy statement and proxy to be filed and
distributed in connection with its 2019 Annual Meeting of Shareholders (the “Proxy Materials”)
the enclosed shareholder proposal and supporting statement (collectively, the “Shareholder
Proposal”) submitted by John Chevedden (the “Proponent™) requesting that the board of directors
of the Company (the “Board”) “take each step necessary so that each voting requirement in our
charter and bylaws (that is explicit or implicit due to default to state law) that calls for a greater
than simple majority vote be eliminated.”

The Company respectfully requests that the staff of the Division of Corporation Finance (the
“Staft”) of the Securities and Exchange Commission (the “Commission’) advise the Company
that it will not recommend any enforcement action to the Commission if the Company excludes
the Shareholder Proposal from its Proxy Materials pursuant to Rule 14a-8(1)(10) of the Securities
Exchange Act of 1934, as amended (the “Exchange Act”), on the basis that the Company has
substantially implemented the Shareholder Proposal, or, alternatively, pursuant to Rule 14a-
8(1)(3) of the Exchange Act, on the basis that the Shareholder Proposal is materially false and
misleading in violation of Rule 14a-9.

Pursuant to Rule 14a-8(j) of the Exchange Act and Staff Legal Bulletin No. 14D (November 7,

Wilmer Cutler Pickering Hale and Dorr ie, 1875 Pennsylvania Avenue N'W, Washington, DC 20006
Beijing Berlin Boston Brussels Denver Frankfurt London Los Angeles New York Palo Alto Washingtc

***FISMA & OMB Memorandum M-07-16
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2008) (“SLB 14D”), the Company is submitting electronically to the Commission this letter and
the Shareholder Proposal and related correspondence (attached as Exhibit A to this letter), and is
concurrently sending a copy to the Proponent, no later than eighty calendar days before the
Company intends to file its definitive Proxy Materials with the Commission.

Shareholder Proposal

On October 24, 2018, the Company received the Shareholder Proposal from the Proponent,
which states, in relevant part:

RESOLVED, Shareholders request that our board take each step necessary so that
each voting requirement in our charter and bylaws (that is explicit or implicit due
to default to state law) that calls for a greater than simple majority vote be
eliminated, and replaced by a requirement for a majority of the votes cast for and
against applicable proposals, or a simple majority in compliance with applicable
laws. If necessary this means the closest standard to a majority of the votes cast for
and against such proposals consistent with applicable laws.

Shareholders are willing to pay a premium for shares of companies that have
excellent corporate governance. Supermajority voting requirements have been
found to be one of 6 entrenching mechanisms that are negatively related to company
performance according to "What Matters in Corporate Governance" by Lucien
Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law School. Supermajority
requirements are used to block initiatives supported by most shareowners but
opposed by a status quo management.

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste
Management, Goldman Sachs, FirstEnergy, McGraw-Hill and Macy's. The
proponents of these proposals included Ray T. Chevedden and William Steiner.
The votes would have been higher than 74% to 88% if all shareholders had ready
access to independent voting advice.

Currently a 1 %-minority can frustrate the will of our 79%-shareholder majority in
an election in which 80% of shares cast ballots. In other words a 1 %-minority could
have the power to prevent shareholders from making an important change. This can
be particularly important during periods of management underperformance and/or
an economic downturn.
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Background

The Company’s Amended and Restated Certificate of Incorporation, as amended (the “Charter”),
currently contains supermajority voting provisions. The Company’s bylaws do not contain any
supermajority provisions.

On or about January 29, 2019, the Board is expected to approve amendments to the Charter (the
“Charter Amendments”) that would replace all supermajority voting provisions in the Charter
that apply to the Company’s common stock with a majority of the outstanding shares standard.
Specifically, the Board is expected to approve amendments to its Charter so that amendments to
Article V (Board of Directors); Article VI (Stockholders); Article VII (Limit of
Liability/Indemnification); Article IX (Amendment) and amendments to the Company’s bylaws
may be approved by a majority of the percentage of the voting power of the shares entitled to
vote for election of directors, rather than the current 80% requirement.

Because the Charter Amendments require shareholder approval to become effective, when the
Board takes action to approve the Charter Amendments, the Board is expected to concurrently
approve the agenda for the 2019 Annual Meeting of Shareholders, which will include seeking
shareholder approval of the Charter Amendments (the “Company Proposal”). The Board is
expected to recommend that shareholders vote “for” the Charter Amendments. If the Charter
Amendments receive the requisite shareholder approval, all supermajority voting requirements in
the Charter pertaining to the Company’s common stock will be removed.

By the time the Proxy Materials are filed, the Board will have approved the Charter Amendments
and the Company Proposal, and the Company plans to include the Company Proposal in the
Proxy Materials. We are submitting this letter before the approval of the Charter Amendments
and the Company Proposal to address the timing requirements of Rule 14a-8(j). Once formal
action has been taken by the Board to adopt the Charter Amendments and the Company
Proposal, the Company will notify the Staff that these actions have been taken and provide the
full text of the Charter Amendments and the Company Proposal for which the Company will be
seeking shareholder approval.

Bases for Exclusion

The Shareholder Proposal May Be Excluded Pursuant to Rule 14a-8(i)(10) Because the
Company Has Substantially Implemented the Shareholder Proposal

The purpose of the Rule 14a-8(i)(10) exclusion is to “avoid the possibility of shareholders having
to consider matters which have already been favorably acted upon by management.”
Commission Release No. 34-12598 (July 7, 1976). While the exclusion was originally
interpreted to allow exclusion of a shareholder proposal only when the proposal was “‘fully’



WILMERHALE

January 18, 2019
Page 4

effected” by the company, the Commission has revised its approach to the exclusion over time to
allow for exclusion of proposals that have been “substantially implemented.” Commission
Release No. 34-20091 (August 16, 1983) and Commission Release No. 40018 (May 21, 1998)
(the “1998 Release™). In applying this standard, the Staff has noted that “a determination that the
[c]Jompany has substantially implemented the proposal depends upon whether [the company’s]
particular policies, practices and procedures compare favorably with the guidelines of the
proposal.” Texaco, Inc. (March 6, 1991, recon. granted March 28, 1991). In addition, when a
company can demonstrate that it already has taken actions that address the “essential objective”
of a shareholder proposal, the Staff has concurred that the proposal has been “substantially
implemented” and may be excluded as moot, even where the company’s actions do not precisely
mirror the terms of the shareholder proposal.

The Staff has consistently concurred in exclusion of proposals similar to the Shareholder
Proposal under Rule 14a-8(1)(10) where such proposals have sought elimination of provisions
requiring “a greater than simple majority vote,” including in situations where the company
replaces a supermajority vote with, or retains an existing voting standard based on, a majority of
shares outstanding. Many of these letters have been granted where the Board lacks unilateral
authority to amend the company’s charter documents but where the company intends to submit
appropriate amendments for shareholder approval that replace supermajority voting standards.
For example, in Eli Lilly and Company (January 8, 2018), the Staff concurred in exclusion under
Rule 14a-8(i)(10) of a proposal similar to the Shareholder Proposal that also requested “that each
voting requirement in [the company’s] charter and bylaws that calls for a greater than simple
majority vote be eliminated, and replaced by a requirement for a majority of the votes cast for
and against applicable proposals, or a simple majority in compliance with applicable laws.” In
granting no-action relief, the Staff noted that the company “will provide shareholders at its 2018
annual meeting with an opportunity to approve amendments to its articles of incorporation that,
if approved, will remove all supermajority voting requirements in the Company’s articles of
incorporation and bylaws that are applicable to the Company’s common stockholders,” and
where the company proposed replacing the supermajority provisions with majority of the votes
cast and majority of the votes entitled to be cast standards. See also AbbVie Inc. (February 16,
2018) (in which the Staff concurred in exclusion of a proposal under Rule 14a-8(i)(10)
requesting the elimination of all voting requirements in the company’s charter and bylaws that
call for “a greater than simple majority vote,” where the Staff noted that the company “will
provide shareholders at its 2018 annual meeting with an opportunity to approve amendments to
its certificate of incorporation that, if approved, will remove all supermajority voting
requirements in the Company’s certificate of incorporation and bylaws”); Duke Energy
Corporation (February 14, 2018) (in which the Staff concurred in exclusion of a proposal under
Rule 14a-8(i)(10) requesting the elimination of all voting requirements in the company’s charter
and bylaws that call for “a greater than simple majority vote,” where the Staff noted that the
company “will provide shareholders at its 2018 annual meeting with an opportunity to
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approve an amendment to its certificate of incorporation to reduce the 80% requirement

in Article Seventh of the Company’s certificate to a simple-majority requirement”); 7. Rowe
Price Group (January 17, 2018) (in which the Staff concurred in exclusion of a proposal under
Rule 14a-8(i)(10) requesting the elimination of all voting requirements in the company’s charter
and bylaws that call for “a greater than simple majority vote,” where the Staff noted that the
company “will provide shareholders at its 2018 annual meeting with an opportunity to approve
amendments to its charter that, if approved, will remove the only supermajority voting
requirement in the Company’s charter and bylaws”); Dover Corporation (December 15, 2017)
(in which the Staff concurred in exclusion of a proposal under Rule 14a-8(1)(10) requesting the
elimination of all voting requirements in the company’s charter and bylaws that call for “a
greater than simple majority vote,” where the Staff noted that the company “will provide
shareholders at its 2018 annual meeting with an opportunity to approve amendments to its
certificate of incorporation, which, if approved, will eliminate the only two supermajority voting
provisions in the Company’s governing documents™); The Southern Company (February 24,
2017) (in which the Staff concurred in exclusion of a proposal under Rule 14a-8(i)(10)
requesting the elimination of all voting requirements in the company’s charter and bylaws that
call for “a greater than simple majority vote,” where the Staff noted that the company “will
provide shareholders at its 2017 annual meeting with an opportunity to approve an amendment to
its certificate of incorporation, approval of which will result in replacement of the only
supermajority voting provisions in Southern’s governing documents with a simple majority
voting requirement”); and The Progressive Corporation (February 18, 2016) (in which the Staff
concurred in exclusion of a proposal under Rule 14a-8(1)(10) requesting the elimination of all
voting requirements in the company’s charter and bylaws that call for “a greater than simple
majority vote,” where the Staff noted that the company “will provide shareholders at
Progressive’s 2016 annual meeting with an opportunity to approve amendments to Progressive’s
articles of incorporation,” where such amendments would replace supermajority voting
provisions with “majority of voting securities,” “majority of outstanding common shares,” and
“majority of outstanding voting preference shares” voting requirements).

The Staff also has consistently granted no-action requests pursuant to Rule 14a-8(1)(10) in
circumstances where a company notifies the Staff that it intends to exclude a shareholder
proposal on the basis that the board of directors is expected to take action that will substantially
implement the proposal, and the company follows its initial submission with a supplemental
notification to the Staff confirming that such action had been taken, including in the context of
requests to eliminate supermajority voting requirements, as in State Street Corporation (March 5,
2018), The Goodyear Tire & Rubber Company (January 19, 2018), The Southern Company
(February 24, 2017), OGE Energy Corp. (March 2, 2016), and The Progressive Corporation
(February 18, 2016). See also Berry Plastics Group, Inc. (December 14, 2016) (proxy access);
The Wendy’s Company (March 2, 2016) (proxy access); Reliance Steel & Aluminum Co. and
United Continental Holdings, Inc. (February 26, 2016) (proxy access); Huntington Ingalls
Industries, Inc. (February 12, 2016) (proxy access); and Spirit AeroSystems Holdings, Inc.
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(February 10, 2016) (majority voting for director elections proposal). Consistent with this
precedent, and as previously noted, the Company will notify the Staff once formal action has
been taken by the Board to adopt the Charter Amendments and the Company Proposal for which
the Company will be seeking shareholder approval.

As described above, the Charter Amendments would eliminate all supermajority voting
provisions that apply to the Company’s common stock. The Shareholder Proposal requests that
the “board take each step necessary so that each voting requirement in [the company’s] charter
and bylaws (that is explicit or implicit due to default to state law) that calls for a greater than
simple majority vote be eliminated, and replaced by a requirement for a majority of the votes
cast for and against applicable proposals, or a simple majority in compliance with applicable
laws. If necessary this means the closest standard to a majority of the votes cast for and against
such proposals consistent with applicable laws.” However, the Shareholder Proposal’s
supporting statement makes clear that the primary focus and essential objective is the removal of
supermajority voting provisions. The Charter Amendments would replace all voting
requirements in the Charter that call for a supermajority vote applicable to the Company’s
common stock with a lower majority voting standard. While the Company will retain its existing
Charter and bylaw provisions that require a majority of the outstanding shares or that require the
affirmative vote of the holders of a majority of the total number of votes of the Company capital
stock represented at the meeting and entitled to vote on such question in limited situations,
provisions requiring a majority of outstanding shares have consistently been viewed as
implementing similar shareholder proposals seeking to eliminate supermajority provisions and/or
eliminate “a greater than simple majority vote,” as demonstrated in the no-action letters cited in
this letter.

The only supermajority provisions that are not addressed by the Company in the Charter
Amendments are those that require more than a majority vote of holders of the Company’s series
of preferred shares, which provisions pertain exclusively to the rights of the preferred
stockholders. We do not believe the focus of the Shareholder Proposal is preferred shares, and
retaining these provisions would not prevent the Company’s contemplated changes from
satisfying the essential objective of the Shareholder Proposal. Further, the Staff has on a number
of occasions concurred in exclusion under Rule 14a-8(1)(10) of proposals similar to the
Shareholder Proposal where companies have eliminated supermajority voting provisions
applicable to votes of the companies’ common shares but have retained supermajority voting
provisions related to holders of the company’s preferred shares. See, e.g., State Street
Corporation (March 5, 2018); The Goodyear Tire & Rubber Company (January 19, 2018); Eli
Lilly and Company (January 8, 2018); Korn/Ferry International (July 6, 2017); and The
Progressive Corporation (February 18, 2016). See also Exxon Mobil (March 21, 2011) (in
which the Staff concurred in exclusion under Rule 14a-8(i)(10) of a proposal requesting that
“each shareholder voting requirement impacting [the] company, that calls for a greater than
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simple majority vote, be changed to a majority of the votes cast for and against” standard where
the company’s charter and bylaws contained no supermajority voting requirement, except for a
two-thirds voting requirement for preferred shares to amend the company’s charter).

Consistent with the line of precedent cited above, the Company believes that it will have
substantially implemented the Shareholder Proposal before it files its Proxy Materials. In this
regard, the Charter Amendments compare favorably with the guidelines of the Shareholder
Proposal and more than satisfy its essential objective notwithstanding that the Charter
Amendments do not precisely track the Shareholder Proposal’s terms. Because the Charter
Amendments require shareholder approval, once the Board approves the Company Proposal, and
includes the Company Proposal in the Proxy Materials for shareholder consideration, the Board
will have taken all steps necessary and within its power and will have substantially implemented
the Shareholder Proposal. For all of these reasons, the Company believes the Shareholder
Proposal may be excluded under Rule 14a-8(i)(10).

The Shareholder Proposal May Be Excluded Pursuant to Rule 14a-8(i)(3) Because It Is
Materially False and Misleading in Violation of Rule 14a-9

Rule 14a-8(1)(3) permits a company to exclude all or portions of a shareholder proposal “[i]f the
proposal or supporting statement is contrary to any of the Commission’s proxy rules, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting
materials.” Specifically, Rule 14a-9 provides that no solicitation may be made by means of any
proxy materials “containing any statement which, at the time and in the light of the
circumstances under which it is made, is false or misleading with respect to any material fact, or
which omits to state any material fact necessary in order to make the statements therein not false
or misleading or necessary to correct any statement in any earlier communication with respect to
the solicitation of a proxy for the same meeting or subject matter which has become false or
misleading.” The Commission has determined that a proposal may be excluded pursuant to Rule
14a-8(1)(3) where “neither the stockholders voting on the proposal, nor the company in
implementing the proposal (if adopted), would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires” and where “the company
demonstrates objectively that a factual statement is materially false or misleading.” Staff Legal
Bulletin No. 14B (September 15, 2004). The Staff also has noted that a proposal may be
materially misleading as vague and indefinite when the “meaning and application of terms and
conditions . . . in the proposal would have to be made without guidance from the proposal and
would be subject to differing interpretations” such that “any action ultimately taken by the
company upon implementation [of the proposal] could be significantly different from the actions
envisioned by shareholders voting on the proposal.” See Fuqua Industries, Inc. (March 12,
1991).

The Staff has previously concurred in the exclusion of shareholder proposals similar to the
Shareholder Proposal pursuant to Rule 14a-8(i)(3) in cases where the proposals contained
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statements that were “materially false or misleading.” See, e.g., Ferro Corporation (March 17,
2015) (in which the Staff concurred in exclusion under Rule 14a-8(i)(3) of a proposal requesting
that the company reincorporate in Delaware based on misstatements of Ohio law, which
suggested that the stockholders would have increased rights if the Delaware law governed the
company instead of Ohio law); General Electric Company (January 6, 2009) (in which the Staff
concurred in exclusion under Rule 14a-8(i)(3) of a proposal regarding director service on board
committees as false and misleading where the proposal repeatedly referred to “withheld” votes
and incorrectly implied that the company offered shareholders the ability to withhold votes in
elections of directors); Johnson & Johnson (January 31, 2007) (in which the Staff concurred in
exclusion of a proposal under Rule 14a-8(1)(3) as materially false or misleading where the
proposal involved an advisory vote to approve the company’s compensation committee report
but contained misleading implications about the contents of the report in light of SEC disclosure
requirements).

As in Ferro Corporation, General Electric Company, and Johnson & Johnson, the Shareholder
Proposal contains statements that are materially false and misleading to shareholders and which
concern the fundamental subject of the Shareholder Proposal — the Company’s supermajority
voting requirements. Notably, the Shareholder Proposal states that “a 1%-minority can frustrate
the will of our 79%-shareholder majority.” This is false. Holders of 1% of the Company’s
shares do not have any such “power” to block an action otherwise approved by the Company’s
Shareholders. Saying that “[c]urrently a 1%-minority can frustrate the will . . .”” of the
Company’s other shareholders implies that approving the Shareholder Proposal will change this
result. Not only is such an implication incorrect, the Company’s shareholders have no such
“power” in the first instance. In fact, there exists no action that the holders of 1% of the
Company’s outstanding shares could cause the Company to take or prevent the Company from
taking. Only if the Company had a more-than 99% supermajority voting requirement would this
assertion be accurate, and the Company has no such voting requirement. To suggest that a “1%-
minority” can frustrate the will of the Company’s other shareholders is materially false and
misleading. As a result of these misrepresentations, which go to the heart of what shareholders
would be asked to vote on, the Shareholder Proposal is fundamentally defective. Accordingly,
the Company believes that the Shareholder Proposal may properly be excluded under Rule 14a-
8(1)(3) as materially false and misleading in violation of Rule 14a-9.

In addition, the Staff has routinely concurred in the exclusion of shareholder proposals pursuant
to Rule 14a-8(1)(3) in instances where the proposal is “vague and indefinite” and fails to define
key terms or is subject to materially differing interpretations such that neither the shareholders
nor the company would be able to determine with reasonable certainty exactly what the proposal
requires. See, e.g., The Boeing Company (January 28, 2011, recon. granted March 2, 2011),
General Electric Company (February 10, 2011), Motorola, Inc. (January 12, 2011) (in each of
which the Staff concurred in exclusion of a proposal that did not explain the meaning of
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“executive pay rights,” notwithstanding that the companies had numerous compensation
programs, therefore, the proposal was subject to materially different interpretations); Verizon
Communications Inc. (February 21, 2008) (in which the Staff concurred in exclusion of a
proposal where the proposal failed to define the terms “Industry Peer group” and “relevant time
period”); Berkshire Hathaway, Inc. (March 2, 2007) (in which the Staff concurred in exclusion
of a proposal prohibiting the company from investing in securities of any foreign corporation that
engages in activities prohibited for U.S. corporations by Executive Order); Prudential Financial,
Inc. (February 16, 2007) (in which the Staff concurred in exclusion of a proposal addressing
“management controlled programs” and ““senior management incentive compensation
programs”); and Woodward Governor Co. (November 26, 2003) (in which the Staff concurred in
exclusion of a proposal where the proposal involved executive compensation and was unclear as
to which executives were covered).

In Staff Legal Bulletin 14G (October 16, 2012), the Staff explained its approach in determining
whether a proposal that contains a reference to an external standard is excludable for being vague
and misleading, specifically in the context of when a proposal references a website. Specifically,
the Staff stated that it considers “only the information contained in the proposal and supporting
statement and determine[s] whether, based on that information, shareholders and the company
can determine what actions the proposal seeks.” Further, “[i]f a proposal or supporting statement
refers to a website that provides information necessary for shareholders and the company to
understand with reasonable certainty exactly what actions or measures the proposal requires, and
such information is not also contained in the proposal or in the supporting statement, then we
believe the proposal would raise concerns under Rule 14a-9 and would be subject to exclusion
under Rule 14a-8(i)(3) as vague and indefinite.” In this regard, the Staff historically has
concurred in the exclusion of shareholder proposals pursuant to Rule 14a-8(1)(3) that rely on an
external standard for a central element of the proposal without sufficiently describing the
substantive elements of such external standard. See, e.g., Bank of America Corporation (March
6, 2014) (in which the Staff concurred in exclusion of a proposal that requested the board to
appoint a committee to develop a plan for divesting all “non-core banking business segments,”
which the proposal defined as “operations other than what the corporation calls Consumer &
Business Banking, Consumer Real Estate Services, and Global Banking (in Note 26 of the 2012
annual report, p. 271-272)”); Chevron Corporation (March 15, 2013) (in which the Staff
concurred in exclusion of a proposal requesting that the board adopt a policy that the board’s
chairman be “an independent director according to the definition set forth in the New York Stock
Exchange listing standards” but failed to describe or explain the substantive provisions of the
standard); Dell Inc. (March 30, 2012) (in which the Staff concurred in exclusion of a proposal to
include certain shareholder-named director nominees in company proxy statements, including
any nominee named by “shareowners of whom one hundred or more satisfy SEC Rule 14a-8(b)
eligibility requirements”); Exxon Mobil Corporation (March 21, 2011) (in which the Staff
concurred in exclusion of a proposal requesting “a report . . . on the community and
environmental impact of [the company’s] logistics decisions, using guidelines from the Global
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Reporting Initiative” where the proposal did not “sufficiently explain the ‘guidelines from the
Global Reporting Initiative’); AT&T Inc. (February 16, 2010, recon. denied March 2, 2010) (in
which the Staff concurred in exclusion of a proposal that sought a report on, among other things,
“grassroots lobbying communications as defined in 26 C.F.R. § 56.4911-2”); and The Boeing
Company (February 5, 2010) (in which the Staff concurred in exclusion of a proposal where the
proposal requested the establishment of a board committee that “will follow the Universal
Declaration of Human Rights,” without describing the substantive provisions of the standard to
be applied).

Here, the Shareholder Proposal requires that the Board “take each step necessary so that each
voting requirement in [the Company’s] charter and bylaws (that is explicit or implicit due to
default to state law') that calls for a greater than simple majority vote be eliminated” and
replaced by a simple majority requirement. Similar to the proposals at issue in the above-cited
letters, the Shareholder Proposal fails to anchor a fundamental provision of the Shareholder
Proposal — simple majority voting standards — by explaining what is meant by the Shareholder
Proposal’s passive references to “state law” and “applicable law.” Because the goal of the
Shareholder Proposal is to change the Company’s voting requirements, the Shareholder
Proposal’s perfunctory references to “state law” and “applicable law” create a fatal flaw in the
proposal by introducing significant vagueness and ambiguity into critical elements of the
Shareholder Proposal. Shareholders considering the Shareholder Proposal may not know which
“state law” or “applicable law” the Shareholder Proposal intends to apply to the Company’s
organizational documents. No specific state or law is defined or referenced in the Shareholder
Proposal, and multiple states and laws could be inferred. Given the complexity of and variations
in state law, the Shareholder Proposal simply does not provide sufficient information for
shareholders and the Company to understand with reasonable certainty exactly what measures or
actions the Shareholder Proposal requires. Without context around the operative standard on
which the Company’s shareholders would be asked to vote, the Shareholder Proposal would
render the Company and its shareholders unable to know exactly what substantive changes
would be required to implement the Shareholder Proposal.

As a result, the Shareholder Proposal may be open to more than one interpretation and is
impermissibly vague and indefinite such that neither shareholders voting on the Shareholder
Proposal nor the Company in implementing the Shareholder Proposal, if adopted, may be able to
determine with reasonable certainty what actions would be taken under the Shareholder
Proposal. Accordingly, the Company believes that the Shareholder Proposal may properly be

! While the Proposal does not identify which state’s law it refers to, and it is not at all clear that the
Proponent has any particular state in mind, solely for the purposes of this letter we are assuming the reference is to
Delaware law, since the Company is incorporated in Delaware.
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excluded under Rule 14a-8(i)(3) as impermissibly vague and indefinite so as to be materially
misleading in violation of Rule 14a-9.

Conclusion

Based on the foregoing, the Company respectfully requests that the Staff concur that it will take
no action if the Company excludes the Shareholder Proposal from its Proxy Materials pursuant to
Rule 14a-8(i)(10), on the basis that the Company has substantially implemented the Shareholder
Proposal, or, alternatively, pursuant to Rule 14a-8(i)(3), on the basis that the Shareholder
Proposal is materially false and misleading in violation of Rule 14a-9.

If the Staff has any questions with respect to the foregoing, or if for any reason the Staff does not
agree that the Company may exclude the Shareholder Proposal from its Proxy Materials, please
do not hesitate to contact me at lillian.brown@wilmerhale.com or (202) 663-6743, or Daniel B.
Kim, Vice President, Associate General Counsel and Secretary, Fortive Corporation at

daniel. kim@fortive.com. In addition, should the Proponent choose to submit any response or
other correspondence to the Commission, we request that the Proponent concurrently submit that
response or other correspondence to the Company, as required pursuant to Rule 14a-8(k) and
SLB 14D, and copy the undersigned.

Very truly yours,
Wi T
Lillian Brown

Enclosures

cc: Daniel B. Kim
John Chevedden
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Mr. Daniel B. Kim

Fortive Corporation (FTV)
6920 Seaway Boulevard
Everett, WA 98203

PH: 425-446-5000

Dear Mr. Kim,

This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company.

This Rule 14a-8 proposal is intended as a low-cost method to improve company performance —
especially compared to the substantial captializtion of our company.

This proposal is for the annual shareholder meeting. Rule 14a-8 requirements will be met
including the continuous ownership of the required stock value until after the date of the
respective shareholder meeting and presentation of the proposal at the annual meeting. This
submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive
proxy publication.

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-term performance of our company. Please acknowledge receipt of this proposal by
email to

Sincerely,

/Mv@ 20/

Chevedden Date



[FTV: Rule 14a-8 Proposal, October 24, 2018]
[This line and any line above it — Not for publication.]
Proposal [4] — Simple Majority Vote

RESOLVED, Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws (that is explicit or implicit due to default to state law) that
calls for a greater than simple majority vote be eliminated, and replaced by a requirement for a
majority of the votes cast for and against applicable proposals, or a simple majority in
compliance with applicable laws. If necessary this means the closest standard to a majority of the
votes cast for and against such proposals consistent with applicable laws.

Shareholders are willing to pay a premium for shares of companies that have excellent corporate
governance. Supermajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company performance according to “What Matters in
Corporate Governance” by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law
School. Supermajority requirements are used to block initiatives supported by most shareowners
but opposed by a status quo management. -

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs, FirstEnergy, McGraw-Hill and Macy’s. The proponents of these proposals
included Ray T. Chevedden and William Steiner. The votes would have been higher than 74% to
88% if all shareholders had ready access to independent voting advice.

Currently a 1%-minority can frustrate the will of our 79%-shareholder majority in an election in
which 80% of shares cast ballots. In other words a 1%-minority could have the power to prevent
shareholders from making an important change. This can be particularly important during
periods of management underperformance and/or an economic downturn.

Please vote yes:
Simple Majority Vote — Proposal [4]
[The above line — Is for publication.]



John Chevedden, - sponsors this
proposal.

Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

« the company objects to factual assertions because they are not supported;

- the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;

« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

- the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).

The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email

*k%k



) FORTIVE

November 5, 2018

VIA EMAIL

John Chevedden

*kk

Re: Notice of Deficiency Relating to Shareholder Proposal

Dear Mr. Chevedden:

On October 24, 2018, Fortive Corporation (the “Company”), received the shareholder proposal
submitted by you (the “Proponent™) for consideration at the Company’s 2019 Annual Meeting
(the “Submission™). Based on the date of electronic transmission of the Submission, the
Company has determined that the date of submission was October 24, 2018 (the “Submission
Date”).

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended (the “Exchange Act”),
provides that a shareholder proponent must submit sufficient proof of their continuous ownership
of at least $2,000 in market value, or 1%, of a company’s shares entitled to vote on the proposal
for at least one year as of the Submission Date. The Company’s stock records do not indicate
that the Proponent is the record owner of sufficient shares to satisfy this requirement. Therefore,
under Rule 14a-8(b), the Proponent must prove its eligibility by submitting either:

e A written statement from the “record” holder of the Proponent’s shares (usually a broker
or a bank) verifying that, as of the Submission Date, the Proponent continuously held the
requisite number of Company shares for at least one year. As addressed by the SEC staff
in Staff Legal Bulletin 14G, please note that if the Proponent’s shares are held by a bank,
broker or other securities intermediary that is a Depository Trust Company (“DTC”)
participant or an affiliate thereof, proof of ownership from either that DTC participant or
its affiliate will satisfy this requirement. Alternatively, if the Proponent’s shares are held
by a bank, broker or other securities intermediary that is not a DTC participant or an
affiliate of a DTC participant, proof of ownership must be provided by both (1) the bank,
broker or other securities intermediary and (2) the DTC participant (or an affiliate
thereof) that can verify the holdings of the bank, broker or other securities intermediary.
You can confirm whether a particular bank, broker or other securities intermediary is a
DTC participant by checking DTC’s participant list, which is available on the Internet at
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. The Proponent
should be able to determine who the DTC participant is by asking the Proponent’s bank,
broker or other securities intermediary; or



e [f the Proponent has filed with the SEC a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5, or amendments to those documents or updated forms, reflecting its ownership
of the requisite number of Company shares as of or before the date on which the one-year
eligibility period begins, a copy of the schedule and/or form, and any subsequent
amendments reporting a change in the ownership level and a written statement that the
Proponent continuously held the requisite number of Company shares for the one-year
period.

To date, the Company has not received proof that the Proponent has satisfied Rule 14a-8’s
ownership requirements as of the Submission Date. To remedy this defect, the Proponent must
submit sufficient proof of its ownership of the requisite number of Company shares during the
time period of one year preceding and including the Submission Date.

The SEC’s rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to the undersigned, Daniel B. Kim, at daniel.kim@fortive.com. The failure to
correct the deficiencies within this timeframe will provide the Company with a basis to exclude
the proposal contained in the Submission from the Company’s proxy materials for the 2019
Annual Meeting.

If you have any questions with respect to the foregoing, please contact me at (425) 446-5000.
For your reference, I enclose a copy of Rule 14a-8 and Staff Legal Bulletins 14F and 14G.

Sincerely,

Daniel B. Kim
Vice President, Associate General Counsel
and Secretary

Enclosures — Exchange Act Rule 14a-8
Staff Legal Bulletins 14F and 14G
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information after the termination of
the solicitation.

(e) The security holder shall reim-
burse the reasonable expenses incurred
by the registrant in performing the
acts requested pursuant to paragraph
(a) of this section.

NOTE 1 TO §240.14A-7. Reasonably prompt
methods of distribulion to security holders
may be used instead of mailing. If an alter-
native distribution method is chosen, the
costs of that method should be considered
where necessary rather than the costs of
mailing.

NOTE 2 TO §240.14A-7 When providing the in-
formation reguired by §240.14a-T(a)(1)(il), if
the registrant has recelved affirmative writ-
ten or implied consent to delivery of a single
copy of proxy materials to a shared address
in accordance with §240.14a-3(e)(1), it shall
exclude from the number of record holders
those to whom it does not have to deliver a
separate proxy statement.

[67 FR 48202, Oct. 22, 1992, as amended at 59
FR 63684, Dec. 8, 1994; 61 FR 24657, May 15,
1996; 65 FR 65760, Nov. 2, 2000; 72 FR 4167, Jan,
29, 2007; 72 FR 42238, Aug. 1, 2007]

$240.14a-8 Shareholder proposals.

This section addresses when a com-
pany must include a shareholder's pro-
posal in its proxy statement and iden-
tify the proposal in its form of proxy
when the company holds an annual or
special meeting of shareholders. In
summary, in order to have your share-
holder proposal included on a com-
pany's proxy card, and included along
with any supporting statement in its
proxy statement, you must be eligible
and follow certain procedures. Under a
few specific circumsatances, the com-
pany is permitted to exclude your pro-
posal, but only after submitting its
reasons to the Commission, We struc-
tured this section in a question-and-an-
swer format so that it is easier to un-
derstand. The references to “you’ are
to a shareholder seeking to submit the
proposal.

(a) Question 1: What is a proposal? A
shareholder proposal is your rec-
ommendation or requirement that the
company and/or its board of directors
take action, which you intend to
present at a meeting of the company’s
shareholders, Your proposal should
state as clearly as possible the course
of action that you helieve the company
should follow. If your proposal is

§240.140-8

placed on the company’s proxy card,
the company must also provide in the
form of proxy means for shareholders
to specify by boxes a choice between
approval or disapproval, or abstention.
Unless otherwise indicated, the word
“proposal” as used in this section re-
fers both to your proposal, and to your
corresponding statement in support of
your proposal (if any).

(b) Question 2: Who is eligible to sub-
mit a proposal, and how do I dem-
onstrate to the company that I am eli-
gible? (1) In order to be eligible to sub-
mit a proposal, you must have continu-
ously held at least $2,000 in market
value, or 1%, of the company's securi-
ties entitled to be voted on the pro-
posal at the meeting for at least one
yvear by the date you submit the pro-
posal. You must continue to hold those
securities through the date of the
meeting.

(2) If you are the registerad holder of
vour securities, which means that your
name appears in the company's records
a8 a shareholder, the company can
verify your eligihility on its own, al-
though you will still have to provide
the company with a written statement
that you intend to continue to hold the
securities through the date of the
meeting of shareholders. However, if
like many shareholders you are not a
registered holder, the company likely
does not know that you are a share-
holder, or how many shares you own.
In this case, at the time you submit
your proposal, you must prove your eli-
gibility to the company in one of two
ways:

(i) The first way is to submit to the
company a written statement from the
‘Yrecord’ holder of your securities (usu-
ally a broker or bank) verifying that,
at the time you submitted your pro-
posal, you continuously held the secu-
rities for at least one year. You must
also include your own written state-
ment that you intend to continue to
hold the securities through the date of
the meeting of sharcholders; or

(ii) The second way to prove owner-
ship applies only if you have filed a
Schedule 13D (§240.13d-101), Schedule
183G (§240.13d-102), Form 3 (§249.103 of
this chapter), Form 4 (§249.104 of this
chapter) and/or Form 5§ (§249.106 of this
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chapter), or amendments to those doc-
uments or updated forms, reflecting
yvour ownership of the shares as of or
before the dabte on which the one-year
eligibility period begins. If you have
filed one of these documents with the
SEC, you may demonstrate your eligi-
bility by submitting to the company:

(A) A copy of the schedule and/or
form, and any subsequent amendments
reporting a change in your ownership
level;

(B) Your written statement that you
continuonsly held the required number
of shares for the one-year period as of
the date of the statement; and

(C) Your written statement that you
intend to continue ownership of the
shares through the date of the com-
pany's annual or special meeting.

(c) Question 3: How many proposals
may I submit? Each shareholder may
submit no more than one proposal to a
company for a particular shareholders’
meeting.

(d) Question 4: How long can my pro-
posal be? The proposal, including any
accompanying supporting statement,
may not exceed 500 words,

(e) Question 5. What is the deadline
for submitting a proposal? (1) If you
are submitting your proposal for the
company’s annual meeting, you can in
most cases find the deadline in last
year's proxy statement. However, if the
company did not hold an annual meet-
ing last year, or has changed the date
of its meeting for this year more than
30 days from last year’s meeting, you
can usually find the deadline in one of
the company’s quarbterly reports on
Form 10-Q (§249.308a of this chapter),
or in sharecholder reports of investment
companies under §270.30d-1 of this
chapter of the Investment Company
Act of 1940. In order to avoid con-
troversy, shareholders should submit
their proposals by means, including
electronic means, that permit them to
prove the date of delivery.

(2) The deadline is calculated in the
following manner if the proposal is sub-
mitted for a regularly scheduled an-
nual meeting. The proposal must be re-
ceived atb the company’s principal exec-
utive offices not less than 120 calendar
days before the date of the company’s
proxy statement released to share-
holders in connection with the previous

17 CFR Ch. Il (4-1-18 Edition)

year's annual meeting. However, if the
company did not hold an annual meet-
ing the previous year, or if the date of
this wyear's annual meeting has heen
changed by more than 30 days from the
date of the previous year's meeting,
then the deadline is a reasonable time
before the company beging to print and
send its proxy materiala.

(3) If you are submitting your pro-
posal for a meebing of shareholders
other than a regularly scheduled an-
nual meeting, the deadline is a reason-
able time before the company begins to
print and send its proxy materials.

(f) Question 6: What if I fail to follow
one of the eligibility or procedural re-
quirements explained in answers to
Questions 1 through 4 of this section?
(1) The company may exclude your pro-
posal, but only after it has notified you
of the problem, and you have failed
adequately to correct it. Within 14 cal-
endar days of receiving your proposal,
the company must notify you in writ-
ing of any procedural or eligibility de-
ficiencies, as well as of the time frame
for your response. Your response must
be postmarked, or transmitted elec-
tronically, no later than 14 days from
the date you received the company’s
notification. A company need not pro-
vide you such notice of a deficiency if
the deficiency cannot be remedied,
such as if you fail to submit a proposal
by the company's properly determined
deadline. If the company intends to ex-
clude the proposal, it will later have to
make a submission under §240.14a-8
and provide you with a copy under
Question 10 below, § 240.14a-8(j).

(2) If you fail in your promise Lo hold
the required number of securities
through the date of the meeting of
shareholders, then the company will be
permitted to exclude all of your pro-
posala from its proxy materials for any
meeting held in the following two cal-
endar years.

(g) Question 7: Who has the burden of
persuading the Commission or its staff
that my proposal can be excluded? Ex-
cept as otherwise noted, the burden is
on the company to demonstrate that it
is entitled to exclude a proposal.

(h) Question 8: Must I appear person-
ally at the shareholders' meeting to
present the proposal? (1) Either you, or
vour representative who is qualified
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under state law to present the proposal
on your behalf, must attend the meet-
ing to present the proposal. Whether
you attend the meeting yourself or
send a qualified representative to the
meeting in your place, you should
make sure that you, or your represent-
ative, follow the proper state law pro-
cedures for attending the meeting and/
or presenbting your proposal.

(2) If the company holds its share-
holder meeting in whole or in part via
electronic media, and the company per-
mits you or your representative to
present your proposal via such media,
then you may appear through elec-
tronic media rather than traveling to
the meeting to appear in person.

(3) If you or your qualified represent-
ative fail to appear and present the
proposal, without good cause, the com-
pany will be permitted to exclude all of
your proposals from its proxy mate-
rials for any meetings held in the fol-
lowing two calendar years.

(1) Question 9: If T have complied with
the procedural requirements, on what
other bases may a company rely to ex-
clude my proposal? (1) Improper under
state law: If the proposal is not a prop-
er subject for action by shareholders
under the laws of the jurisdiction of
the company's organization;

NOTE TO PARAGRAPH (i)(1): Depending on
the subject matter, some proposals are not
considered proper under state law if they
would be binding on the company if approved
by shareholders, In our experience, most pro-
posals that are cast as recommendabions or
requests that the board of directors take
specified action are proper under state law.
Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion
is proper unless the company demonstrates
otherwise.

(2) Violation of law: If the proposal
would, if implemented, canse the com-
pany to violate any state, federal, or
foreign law to which it is subject;

NOTE TO PARAGRAPH (i)(2): We will not
apply this basis for exclusion to permit ex-
clusion of a proposal on grounds that it
would violate foreign law if compliance with
the foreign law would result in a violation of
any state or federal law.

(3) Violation of proxy rules: If the pro-
posal or supporting statement is con-
trary to any of the Commission's proxy
rules, including §240.14a-9, which pro-

§240.14a-8

hibits materially false or misleading
statements in proxy soliciting mate-
rials;

(4) Personal grievance; special interest:
If the proposal relates to the redress of
a personal claim or grievance against
the company or any other person, or if
it is designed to result in a benefit to
you, or to further a personal interest,
which is not shared by the other share-
holders at large;

(5) Relevance: If the proposal relates
to operations which account for less
than 5 percent of the company's total
assets abt the end of its most recent fis-
cal year, and for less than 5 percent of
its net earnings and gross sales for its
most recent fiscal year, and is not oth-
erwise significantly related to the com-
pany's business;

(6) Absence of power/authority: If the
company would lack the power or au-
thority to implement the proposal;

(T) Management functions: If the pro-
posal deals with a matter relating to
the company’s ordinary business oper-
ations;

(8) Director elections: 1f the proposal:

(i) Would disqualify a nominee who is
standing for election;

(i1) Would remove a director from of-
fice bafore his or her term expired;

(iii) Questions the competence, busi-
ness judgment, or character of one or
more nominees or directors;

(iv) Seeks to include a specific indi-
vidual in the company’s proxy mate-
rials for election to the board of direc-
tors; or

(v) Otherwise could affect the out-
come of the upcoming election of direc-
Lors.

(9) Conflicts with company’s proposal:
If the proposal directly conflicts with
one of the company’s own proposals to
be submitted to shareholders at the
same meeting;

NOTE TO PARAGRAPH (i)(8): A company’s
submisgion to the Commission under this
section should specify the points of conflict
with the company’s proposal.

(10) Substantially implemented: If the
company has already substantially im-
plemented the proposal;

NOTE TO PARAGRAPH (1)10): A company
may exclude a shaveholder proposal that
would provide an advisory vote or seek fu-
ture advisory votes to approve the com-
pensation of executives as disclosed pursuant
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to Item 402 of Regulation 8-K (§220.402 of
this chapter) or any successor to Item 402 (a
“say-on-pay vote') or that relates to the fre-
quency of say-on-pay votes, provided that in
the most recent shareholder vote required by
§240.14a-21(b) of this chapter a single year
(i.e., one, two, or three years) received ap-
proval of a majority of votes cast on the
matter and the company has adopted a pol-
icy on the frequency of say-on-pay votes that
is consistent with the cholce of the majority
of votes cast in the most recent shareholder
vote required by §240.14a-21(b) of this chap-
ter.

(11) Duplication: If the proposal sub-
stantially duplicates another proposal
previously submitted to the company
by another proponent that will be in-
cluded in the company’s proxy mate-
rials for the same meeting;

(12) Resubmissions: If the proposal
deals with substantially the same sub-
ject matter as another proposal or pro-
posals that has or have been previously
included in the company's proxy mate-
rials within the preceding 5 calendar
yvears, a company may exclude it from
its proxy materials for any meeting
held within 3 calendar years of the last
time it was included if the proposal re-
ceived:

(i) Less than 3% of the vote if pro-
posed once within the preceding b cal-
endar years;

(ii) Less than 6% of the vote on its
last submission to shareholders if pro-
posed twice previously within the pre-
ceding 6 calendar years; or

(iii) Less than 10% of the vote on its
last submission to shareholders if pro-
posed three times or more previously
within the preceding 5 calendar years;
and

(13) Specific amount of dividends: If the
proposal relates to specific amounts of
cash or stock dividends.

(j) Question 10; What procedures must
the company follow if it intends to ex-
clude my proposal? (1) If the company
intends bo execlude a proposal from its
proxy materials, it must file its rea-
sons with the Commission no later
than 80 calendar days before it files its
definitive proxy statement and form of
proxy with the Commission. The com-
pany must simultaneously provide you
with a copy of its submission. The
Commission staff may permit the com-
pany to malke its submission later than
80 days before the company files its de-

17 CFR Ch. Il (4-1-18 Edition)

finitive proxy statement and form of
proxy, if the company demonstrates
good cause for missing the deadline.

(2) The company must file six paper
copies of the following:

(i) The proposal;

(ii) An explanation of why the com-
pany believes that it may exclude the
proposal, which should, if possible,
refer to the most recent applicable au-
thority, such as prior Division letters
issued under the rule; and

(iii) A supporting opinion of counsel
when such reasons are based on mat-
ters of state or foreign law.

(k) Question 11: May T submit my own
statement to the Commission respond-
ing to the company’s arguments?

Yes, you may submit a response, but
it is not required. You should try to
submit any response to us, with a copy
to the company, as soon as possible
after the company makes its submis-
sion. This way, the Commission stalf
will have time to consider fully your
submission before it issues its re-
sponse. You should submit six paper
copies of your response.

(1) Question 12: If the company in-
cludes my shareholder proposal in its
proxy materials, what information
about me must it include along with
the proposal itself?

(1) The company’s proxy statement
must include your name and address,
as well as the number of the company’s
voting securities that vou hold., How-
ever, instead of providing that informa-
tion, the company may instead include
a gtatement that it will provide the in-
formation to shareholders promptly
upon receiving an oral or written re-
quest,

(2) The company is not responsible
for the contents of your proposal or
supporting statement.

(m) Question 13: What can I do if the
company includes in its proxy state-
ment reasons why it believes share-
holders should not vote in favor of my
proposal, and I disagree with some of
its statements?

(1) The company may elect to include
in its proxy statement reasons why it
believes shareholders should vote
against your proposal. The company is
allowed to make arguments reflecting
its own point of view, just as you may

240



Securities and Exchange Commission

express your own point of view in your
proposal’s supporting statement.

(2) However, if you believe that the
company’s opposition to your proposal
contains materially false or misleading
statements that may violate our anti-
fraud rule, §240.14a-9, wyou should
promptly send to the Commission staff
and the company a letter explaining
the reasons for your view, along with a
copy of the company’s statements op-
posing your proposal. To the extent
possible, your Iletter should include
gpecific  factual information dem-
onstrating the inaccuracy of the com-
pany’s claims. Time permitting, you
may wish to try to work out your dif-
ferences with the company by yvourself
before contacting the Commission
staff.

(3) We require the company to send
you a copy of its statements opposing
your proposal before it sends its proxy
materials, so that you may bring to
our attention any materially false or
misleading statements, under the fol-
lowing timeframes:

(1) If our no-action response requires
that you make revisions to your pro-
posal or supporting statement as a con-
dition to requiring the company to in-
clude it in its proxy materials, then
the company must provide you with a
copy of its opposition statements no
later than 5 calendar days after the
company receives a copy of your re-
vised proposal; or

(ii) In all other cases, the company
must provide you with a copy of its op-
position statements no later than 30
calendar days before its files definitive
copies of its proxy statement and form
of proxy under §240.14a-6.

[63 FR 20119, May 28, 1068, 63 FR 50624, 50623,
Sept. 22, 1908, as amended at 72 FR 4168, Jan.
29, 2007; 72 FR 70456, Dec, 11, 2007; 73 FR 977,
Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 76 FR
56782, Sept. 16, 2010]

§240.14a-9 TFalse or misleading state-
ments.

(a) No solicitation subject to this
regulation shall be made by means of
any proxy statement, form of proxy,
notice of meeting or other communica-
tion, written or oral, containing any
statement which, at the time and in
the light of the circumstances under
which it is made, is false or misleading

§240.14a-9

with respect to any material fact, or
which omits to state any material fact
necessary in order to make the state-
ments therein not false or misleading
or necessary to correct any statement
in any earlier communication with re-
spect to the solicitation of a proxy for
the same meeting or subject matter
which has become false or misleading.

(b) The fact that a proxy statement,
form of proxy or other soliciting mate-
rial has been filed with or examined by
the Commission shall not be deemed a
finding by the Commission that such
madterial is accurate or complete or not
false or misleading, or that the Com-
mission has passed upon the merits of
or approved any statement contained
therein or any matter to be acted upon
by security holders. No representation
contrary to the foregoing shall be
made,

(¢) No nominee, nominating share-
holder or nominating shareholder
group, or any member thereof, shall
cause to be included in a registrant's
proxy materialg, either pursuant to the
Federal proxy rules, an applicable state
or foreign law provigion, or a reg-
istrant’'s governing documents as they
relate to including shareholder nomi-
nees for director in a registrant’s proxy
malterials, include in a mnotice on
Schedule 14N (§240.14n-101), or include
in any other related communication,
any statement which, at the time and
in the light of the circumstances under
which it is made, is false or misleading
with respect to any material fact, or
which omits to state any material fact
necessary in order to make the state-
ments therein not false or misleading
or necesgary to correct any statement
in any earlier communication with re-
spect to a solicitation for the same
meeting or subject matter which has
become false or misleading.

NoTE: The following are some examples of
what, depending upon particular facts and
circumstances, may be misleading within
the meaning of this section.

a. Predictions as to specific future market
values,

b. Material which directly or indirectly
impugns character, integrity or personal rep-
utation, or directly or indirectly makes
charges concerning improper, illegal or im-
moral conduct or associations, without fac-
tual foundation,
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A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

e Brokers and banks that constitute “record” holders under Rule 14a-
8(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avoid when submitting proof of
ownership to companies;

o The submission of revised proposals;

* Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

o The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8


https://www.sec.gov/forms/corp_fin_interpretive

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company

with a written statement of intent to do so.1

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and

beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies, however,
are beneficial owners, which means that they hold their securities in book-
entry form through a securities intermediary, such as a broker or a bank.
Beneficial owners are sometimes referred to as “street name” holders. Rule
14a-8(b)(2)(i) provides that a beneficial owner can provide proof of
ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.3
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"), a
registered clearing agency acting as a securities depository. Such brokers

and banks are often referred to as “participants” in DTC.% The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that

date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain

custody of customer funds and securities. Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to



accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC’s securities position listing.

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record” holder
for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter

addressing that rule,® under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
http://www.dtcc.com/~/media/Files/Downloads/client-
center/DTC/alpha.ashx.

What if a shareholder’s broker or bank is not on DTC’s participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the

shareholder’s broker or bank.2

If the DTC participant knows the shareholder’s broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC




participant?

The staff will grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal”

(emphasis added).12 We note that many proof of ownership letters do not
satisfy this requirement because they do not verify the shareholder’s
beneficial ownership for the entire one-year period preceding and including
the date the proposal is submitted. In some cases, the letter speaks as of a
date before the date the proposal is submitted, thereby leaving a gap
between the date of the verification and the date the proposal is submitted.
In other cases, the letter speaks as of a date after the date the proposal
was submitted but covers a period of only one year, thus failing to verify
the shareholder’s beneficial ownership over the required full one-year
period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number of

securities] shares of [company name] [class of securities].”1L

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.
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1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a

replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-

8(c).12 If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make

clear that a company may not ignore a revised proposal in this situation.13

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is

submitted. When the Commission has discussed revisions to proposals,12 it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of

ownership when a shareholder submits a revised proposal.12

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
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on its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the company’s no-action request.1&

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.

Given the availability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b).

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section II.A.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act.”).
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3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule
14a-8(b)(2)(ii).

4 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant — such as an
individual investor — owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section II.B.2.a.

2 See Exchange Act Rule 17Ad-8.

6 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“Net Capital Rule Release”), at Section II.C.

Z See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
I1.C.(iii). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

11 This format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardless of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by



the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

14 see, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

16 Nothing in this staff position has any effect on the status of any

shareholder proposal that is not withdrawn by the proponent or its
authorized representative.
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A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

o the parties that can provide proof of ownership under Rule 14a-8(b)
(2)(i) for purposes of verifying whether a beneficial owner is eligible
to submit a proposal under Rule 14a-8;

« the manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required under
Rule 14a-8(b)(1); and

« the use of website references in proposals and supporting
statements.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D, SLB No. 14E and SLB
No. 14F.

B. Parties that can provide proof of ownership under Rule 14a-8(b)
(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8

1. Sufficiency of proof of ownership letters provided by
affiliates of DTC participants for purposes of Rule 14a-8(b)(2)

()
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To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencing that the
shareholder has continuously held at least $2,000 in market value, or 1%,
of the company’s securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholder
submits the proposal. If the shareholder is a beneficial owner of the
securities, which means that the securities are held in book-entry form
through a securities intermediary, Rule 14a-8(b)(2)(i) provides that this
documentation can be in the form of a “written statement from the ‘record’
holder of your securities (usually a broker or bank)....”

In SLB No. 14F, the Division described its view that only securities
intermediaries that are participants in the Depository Trust Company
(“"DTC") should be viewed as “record” holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a
beneficial owner must obtain a proof of ownership letter from the DTC
participant through which its securities are held at DTC in order to satisfy
the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, some companies questioned the
sufficiency of proof of ownership letters from entities that were not

themselves DTC participants, but were affiliates of DTC participants.L By
virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affiliated DTC participant should be in a position
to verify its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter
from an affiliate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances in which securities
intermediaries that are not brokers or banks maintain securities accounts in
the ordinary course of their business. A shareholder who holds securities
through a securities intermediary that is not a broker or bank can satisfy
Rule 14a-8’s documentation requirement by submitting a proof of

ownership letter from that securities intermediary.2 If the securities
intermediary is not a DTC participant or an affiliate of a DTC participant,
then the shareholder will also need to obtain a proof of ownership letter
from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of the securities intermediary.

C. Manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required
under Rule 14a-8(b)(1)

As discussed in Section C of SLB No. 14F, a common error in proof of
ownership letters is that they do not verify a proponent’s beneficial
ownership for the entire one-year period preceding and including the date
the proposal was submitted, as required by Rule 14a-8(b)(1). In some
cases, the letter speaks as of a date before the date the proposal was
submitted, thereby leaving a gap between the date of verification and the
date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of only
one year, thus failing to verify the proponent’s beneficial ownership over the
required full one-year period preceding the date of the proposal’s
submission.

Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only if it notifies the proponent of the defect and the proponent fails to



correct it. In SLB No. 14 and SLB No. 14B, we explained that companies
should provide adequate detail about what a proponent must do to remedy
all eligibility or procedural defects.

We are concerned that companies’ notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects in proof of ownership letters. For example, some companies’ notices
of defect make no mention of the gap in the period of ownership covered by
the proponent’s proof of ownership letter or other specific deficiencies that
the company has identified. We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f).

Accordingly, going forward, we will not concur in the exclusion of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent’s proof of
ownership does not cover the one-year period preceding and including the
date the proposal is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying continuous ownership of the requisite amount of securities
for the one-year period preceding and including such date to cure the
defect. We view the proposal’s date of submission as the date the proposal
is postmarked or transmitted electronically. Identifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above
and will be particularly helpful in those instances in which it may be difficult
for a proponent to determine the date of submission, such as when the
proposal is not postmarked on the same day it is placed in the mail. In
addition, companies should include copies of the postmark or evidence of
electronic transmission with their no-action requests.

D. Use of website addresses in proposals and supporting
statements

Recently, a number of proponents have included in their proposals or in
their supporting statements the addresses to websites that provide more
information about their proposals. In some cases, companies have sought
to exclude either the website address or the entire proposal due to the
reference to the website address.

In SLB No. 14, we explained that a reference to a website address in a
proposal does not raise the concerns addressed by the 500-word limitation
in Rule 14a-8(d). We continue to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-
8(d). To the extent that the company seeks the exclusion of a website
reference in a proposal, but not the proposal itself, we will continue to
follow the guidance stated in SLB No. 14, which provides that references to
website addresses in proposals or supporting statements could be subject
to exclusion under Rule 14a-8(i)(3) if the information contained on the
website is materially false or misleading, irrelevant to the subject matter of
the proposal or otherwise in contravention of the proxy rules, including Rule

14a-9.3

In light of the growing interest in including references to website addresses
in proposals and supporting statements, we are providing additional
guidance on the appropriate use of website addresses in proposals and

supporting statements.2

1. References to website addresses in a proposal or supporting
statement and Rule 14a-8(i)(3)

References to websites in a proposal or supporting statement may raise
concerns under Rule 14a-8(i)(3). In SLB No. 14B, we stated that the



exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may
be appropriate if neither the shareholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basis, we consider only the information contained in the proposal
and supporting statement and determine whether, based on that
information, shareholders and the company can determine what actions the
proposal seeks.

If a proposal or supporting statement refers to a website that provides
information necessary for shareholders and the company to understand
with reasonable certainty exactly what actions or measures the proposal
requires, and such information is not also contained in the proposal or in
the supporting statement, then we believe the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(i)(3) as vague and indefinite. By contrast, if shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the information provided
on the website, then we believe that the proposal would not be subject to
exclusion under Rule 14a-8(i)(3) on the basis of the reference to the
website address. In this case, the information on the website only
supplements the information contained in the proposal and in the
supporting statement.

2. Providing the company with the materials that will be
published on the referenced website

We recognize that if a proposal references a website that is not operational
at the time the proposal is submitted, it will be impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non-operational website in a proposal or
supporting statement could be excluded under Rule 14a-8(i)(3) as
irrelevant to the subject matter of a proposal. We understand, however,
that a proponent may wish to include a reference to a website containing
information related to the proposal but wait to activate the website until it
becomes clear that the proposal will be included in the company’s proxy
materials. Therefore, we will not concur that a reference to a website may
be excluded as irrelevant under Rule 14a-8(i)(3) on the basis that it is not
yet operational if the proponent, at the time the proposal is submitted,
provides the company with the materials that are intended for publication
on the website and a representation that the website will become
operational at, or prior to, the time the company files its definitive proxy
materials.

3. Potential issues that may arise if the content of a
referenced website changes after the proposal is submitted

To the extent the information on a website changes after submission of a
proposal and the company believes the revised information renders the
website reference excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may be excluded must submit a
letter presenting its reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy materials, we may
concur that the changes to the referenced website constitute “good cause”
for the company to file its reasons for excluding the website reference after
the 80-day deadline and grant the company’s request that the 80-day
requirement be waived.




1 An entity is an “affiliate” of a DTC participant if such entity directly, or
indirectly through one or more intermediaries, controls or is controlled by,
or is under common control with, the DTC participant.

2 Rule 14a-8(b)(2)(i) itself acknowledges that the record holder is “usually,”
but not always, a broker or bank.

3 Rule 14a-9 prohibits statements in proxy materials which, at the time and
in the light of the circumstances under which they are made, are false or
misleading with respect to any material fact, or which omit to state any
material fact necessary in order to make the statements not false or
misleading.

4 A website that provides more information about a shareholder proposal
may constitute a proxy solicitation under the proxy rules. Accordingly, we
remind shareholders who elect to include website addresses in their

proposals to comply with all applicable rules regarding proxy solicitations.
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11/08/2018

John Chevedden

Kk

Re: Your TD Ameritrade Account Endingin ~  in TD Ameritrade Clearing Inc. DTC #0188
Dear John Chevedden,

Thank you for allowing me to assist you today. As you requested, this letter confirms that, as of the
date of this letter, you have continuously held no iess than the below number of shares in the above
referenced account since July 1, 2017.

PRU 50 shares

UNP 100 shares

DHR 100 shares

FTV 50 shares

ESRX 100 shares

AMT 50 shares

D 100 shares

If we can be of any further assistance, please let us know. Just log in to your account and go to the
Message Center to write us. You can also call Client Services at 800-669-3900. We're available 24
hours a day, seven days a week.

Sincerely,

L_.,_._-—-""‘"f

Jared Novotny
Resource Specialist
TD Ameritrade

This information is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages
arising out of any inaccuracy in the information. Because this information may differ from your TD Ameritrade monthly
statement, you should rely only on the TD Ameritrade monthly statement as the official record of your TD Ameritrade
account. : :

200 8. 108%™ Ave,

Omaha, NE 68154 www idameritrade.com
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