
 

 
 

 

  
  

  

   
    

    
 
 

   
 

 

 

 

  

DIVISION OF 

CORPORATION FINANCE 

UNITED STATES 

SECURITIES A ND EXCHANGE COMMISSION 

WASHINGTON, D.C. 20549 

December 18, 2018 

Scott H. Kimpel 
Hunton Andrews Kurth LLP 
skimpel@huntonak.com 

Re: DTE Energy Company 
Incoming letter dated December 4, 2018 

Dear Mr. Kimpel: 

This letter is in response to your correspondence dated December 4, 2018 
concerning the shareholder proposal (the “Proposal”) submitted to DTE Energy Company 
(the “Company”) by Sarah Moore (the “Proponent”) for inclusion in the Company’s 
proxy materials for its upcoming annual meeting of security holders.  Copies of all of the 
correspondence on which this response is based will be made available on our website at 
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.  For your reference, a 
brief discussion of the Division’s informal procedures regarding shareholder proposals is 
also available at the same website address. 

Sincerely, 

M. Hughes Bates 
Special Counsel 

Enclosure 

cc: Sarah Moore 
***

***FISMA & OMB Memorandum M-07-16 

http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml
mailto:skimpel@huntonak.com


 

 
         
 
 
 

  
 

 
  

  
 
  
 

    
  

   
  

  
 
         
 
         
         
 

 

December 18, 2018 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: DTE Energy Company 
Incoming letter dated December 4, 2018 

The Proposal relates to an assessment. 

There appears to be some basis for your view that the Company may exclude the 
Proposal under rule 14a-8(e)(2) because the Company received it after the deadline for 
submitting proposals.  Accordingly, we will not recommend enforcement action to the 
Commission if the Company omits the Proposal from its proxy materials in reliance on 
rule 14a-8(e)(2). 

Sincerely, 

Kasey L. Robinson 
Special Counsel 



 
 
 

 
  

 
 
 

 
  

 

 
   

    
 

 
    

  
   

  

   
 

 
 

   
   

   

  
  

  

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect 
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the 
proxy rules, is to aid those who must comply with the rule by offering informal advice 
and suggestions and to determine, initially, whether or not it may be appropriate in a 
particular matter to recommend enforcement action to the Commission.  In connection 
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the 
information furnished to it by the company in support of its intention to exclude the 
proposal from the company’s proxy materials, as well as any information furnished by 
the proponent or the proponent’s representative. 

Although Rule 14a-8(k) does not require any communications from shareholders 
to the Commission’s staff, the staff will always consider information concerning alleged 
violations of the statutes and rules administered by the Commission, including arguments 
as to whether or not activities proposed to be taken would violate the statute or rule 
involved.  The receipt by the staff of such information, however, should not be construed 
as changing the staff’s informal procedures and proxy review into a formal or adversarial 
procedure. 

It is important to note that the staff’s no-action responses to Rule 14a-8(j) 
submissions reflect only informal views. The determinations reached in these no-action 
letters do not and cannot adjudicate the merits of a company’s position with respect to the 
proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholder proposals in its proxy materials.  Accordingly, a 
discretionary determination not to recommend or take Commission enforcement action 
does not preclude a proponent, or any shareholder of a company, from pursuing any 
rights he or she may have against the company in court, should the company’s 
management omit the proposal from the company’s proxy materials. 



HUNTON 
ANDREWS KURTH 

December 4, 2018 

VIA EMAIL (shareholderproposals@sec.gov) 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549 

Re: DTE Energy Company 
Shareholder Proposal Submitted By Sarah Moore 
Securities Exchange Act of 1934 - Rule 14a-8 

Dear Ladies and Gentlemen: 

HUNTON ANDREWS KURTH LLP 
2200 PENNSYLVANIA AVENUE, NW 
WASHINGTON, D.C. 20037-1701 

TEL 202 • 955 • 1500 
FAX 202 • 778 • 2201 

SCOTT H. KIMPEL 
DIRECT DIAL: 202 • 955 • 1524 
EMAIL: skimpel@HuntonAK.com 

FILE NO: 055788.0000041 

I am writing on behalf of DTE Energy Company, a Michigan corporation ("DTE" or 
the "Company"), pursuant to Rule l 4a-8G) promulgated under the Securities Exchange Act of 
1934, as amended (the "Exchange Act"), to inform you that the Company intends to omit 
from its proxy statement and form of proxy for its 2019 Annual Meeting of Shareholders (the 
"2019 Proxy Materials") a shareholder proposal entitled "Shareholder Proposal - Reporting 
on Environmental Performance" (the "Proposal"), submitted by Sarah Moore (the 
"Proponent"). We respectfully request that the Staff of the Division of Corporation Finance 
(the "Staff') of the Securities and Exchange Commission (the "Commission") concur with the 
Company's view that, for the reasons stated below, the Company may exclude the Proposal 
from the 2019 Proxy Materials. 

In accordance with Section C of Staff Legal Bulletin No. 140 (Nov. 7, 2008) ("SLB 
140"), the Company is emailing this letter and its exhibits to the Staff at 
shareholderproposals@sec.gov. In accordance with Rule 14a-8G), the Company is submitting 
this letter not less than 80 calendar days before the Company intends to file its definitive 2019 
Proxy Materials with the Commission and is concurrently sending a copy of this 
correspondence to the Proponent, as notice of the Company's intent to omit the Proposal from 
the 2019 Proxy Materials. 

Rule l 4a-8(k) and Section E of SLB 140 provide that shareholder proponents are 
required to send companies a copy of any correspondence that the shareholder proponent 
elects to submit to the Commission or the Staff. Accordingly, the Company is taking this 

ATLANTA AUSTIN BANGKOK BEIJING BOSTON BRUSSELS CHARLOTTE DALLAS DUBAI HOUSTON LONDON LOSANGELES 
MIAMI NEW YORK NORFOLK RESEARCH TRIANGLE PARK RICHMOND SAN FRANCISCO THE WOODLANDS TYSONS WASHINGTON, DC 

www.HuntonAK.com 

***FISMA & OMB Memorandum M-07-16 
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opportunity to inform the Proponent that if she submits correspondence to the Commission or 
the Staffwith respect to the Proposal, a copy of that correspondence should concurrently be 
furnished to the undersigned. 

The Proposal 

The Proposal states: 

Resolved: Shareholders request that DTE Energy, with board oversight, 
publish an assessment of the impact of its environmental performance 
challenges on the company's reputation and financial performance. 

A copy ofthe Proposal, supporting information and all related correspondence is 
attached hereto as Exhibit A. 

Basis for Exclusion 

The Company respectfully requests that the Staff concur in its view that the Proposal 
may be excluded from the 2019 Proxy Materials pursuant to Rule l 4a-8( e )(2) because the 
Proposal was received by the Company after the deadline for submitting shareholder 
proposals for inclusion in the 2019 Proxy Materials. 

Background 

Rule 14a-8( e )(2) of the Exchange Act provides that a shareholder proposal submitted 
with respect to a company's regularly-scheduled annual meeting "must be received at the 
company's principal executive offices not less than 120 calendar days before the date of the 
company's proxy statement released to stockholders in connection with the previous year' s 
annual meeting." (emphasis added). As required by Rule 14a-5(e), the Company included in 
its proxy statement and form ofproxy for its 2018 Annual Meeting of Shareholders (the 
"2018 Proxy Materials") the deadline for receiving shareholder proposals submitted for 
inclusion in the Company's 2019 Proxy Materials, calculated in the manner prescribed in 
Rule 14a-8(e). Specifically, the following disclosure appeared on page 78 of the Company's 
2018 Proxy Materials: 

For Inclusion In Proxy Statement. Shareholder proposals to be considered 
for inclusion in the Proxy Statement for the 2019 Annual Meeting must be 
received by the Corporate Secretary at our principal business address no later 
than 5:00 p.m. Detroit time on November 19, 2018 .... 
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Procedures for Submitting Proposals and Nominations. Any shareholder 
who wishes to (i) nominate a person for election to the Board, or (ii) propose 
other items of business at an annual meeting must be a shareholder of record 
at the time of giving the notice and entitled to vote at the meeting. All notices 
must be received by the Corporate Secretary, One Energy Plaza, Room 2386 
WCB, Detroit, Michigan 48226-1279, fax: 313-235-8871. 

Under Rule 14a-8( e )(2), a meeting is "regularly scheduled" if it has not changed by 
more than 30 days from the date of the annual meeting held in the prior year. The Company's 
2018 Annual Meeting of Shareholders was held on May 3, 2018. The Company' s 2019 
Annual Meeting of Shareholders is scheduled to be held on May 9, 2019, which is within 30 
days of the 2018 meeting date. Accordingly, the deadline ofNovember 19, 2018 set forth in 
the Company's 2018 Proxy Statement for a regularly scheduled annual meeting applies to 
stockholder proposals for the 2019 Annual Meeting ofShareholders. 

On November 19, 2018 (the deadline for receipt of the Proposal), the Proponent 
placed the Proposal in the mail. The Proponent's letter was postmarked November 19, 2018 
and sent via certified mail. A copy of the envelope, with tracking number affixed, and the 
tracking information from the United States Postal Service ("USPS") is attached hereto as 
Exhibit B. USPS records indicate that the Proposal was delivered to the Company on 
November 21, 2018, two days after the Company's deadline for receiving shareholder 
proposals for the 2019 Annual Meeting of Shareholders. Due to a closure of the Company's 
headquarters to celebrate the Thanksgiving holiday, the Company's mailroom did not log 
receipt of the Proponent's letter until November 26, and the Company' s corporate secretary 
did not receive the Proposal until November 27. 

Analysis 

The Staff has strictly enforced the deadline for receipt of shareholder proposals under 
Rule l 4a-8( e) and has consistently concurred with the exclusion ofproposals that were 
received after the deadline. See, e.g. , Verizon Communications, Inc. (avail. Jan. 4,2018) 
(proposal received one day after the submission deadline); Wal-Mart Stores, Inc. (avail. Feb. 
13, 2017) (proposal received six days after the submission deadline); Applied Materials, Inc. 
(avail. Nov. 20, 2014) (proposal received one day after the submission deadline); BioMarin 
Pharmaceutical Inc. (avail. Mar. 14, 2014) (proposal received five days after the submission 
deadline); Dean Foods Company (avail. Jan. 27, 2014) (proposal received three days after the 
submission deadline); PepsiCo, Inc. (avail. Jan. 3, 2014) (proposal received three days after 
the submission deadline); General Electric Company (avail. Jan. 24, 2013) (proposal received 
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one day after the submission deadline); QEP Resources, Inc. (avail. Jan. 4, 2013) (proposal 
received two days after the submission deadline).' 

As described above, and in accordance with Rule 14a-5(e) ofthe Exchange Act, the 
Company disclosed in the 2018 Proxy Materials the deadline ofNovember 19, 2018 for 
receipt of shareholder proposals for its 2019 Annual Meeting ofShareholders, as well as the 
address for submitting those proposals. However, the Proposal was not delivered to the 
Company until November 21 , 2018-two days after the submission deadline-and the 
Company's corporate secretary did not receive it until November 27, 2018, eight days later. 

Consistent with the no-action letters described above, the Company believes that the 
Proposal may properly be excluded from the 2019 Proxy Materials pursuant to Rule 14a-8( e) 
because the Proposal was received at the Company's principal executive offices after the 
deadline for submitting shareholder proposals for the 2019 Annual Meeting of Shareholders. 

1 See also Sprint Corporation (avail. Aug. I, 2018) (proposal received 150 days after the submission 
deadline); International Business Machines Corporation (avail. Feb. 19, 20 I 6) (proposal received over two 
months after the submission deadline); Whole Foods Market, Inc. (avail. Oct. 30, 2014) (proposal received two 
weeks after the submission deadline); Hess Corporation (avail. Mar. 19, 2012) (proposal received 90 days after 
the submission deadline); Equity LifeStyle Properties, Inc. (avail. Feb. 10, 2012) (proposal received seven days 
after the submission deadline); General Electric Company (avail. Jan. 17, 2012) (proposal received 37 days after 
the submission deadline); American Express (avail. Jan. IO, 2012) (proposal received 25 days after the 
submission deadline); The Gap, Inc. (avail. Mar. 18, 2011) (proposal received 56 days after the submission 
deadline); RT! Biologics, Inc. (avail. Feb. 15, 2011) (proposal received 77 days after the submission deadline); 
Jack in the Box Inc. (avail. Nov. 12, 2010) (proposal received 35 days after the submission deadline); Cisco 
Systems, Inc. (avail. Oct. 18, 20 IO) (proposal received over four months after the submission deadline); Merck & 
Co., Inc. (avail. May 4, 2010) (proposal received over three months after the submission deadline); Wal-Mart 
Stores, Inc. (avail. Mar. 26, 2010) (proposal received one day after the submission deadline); Bank ofAmerica 
Corporation (avail. Mar. 1, 2010) (proposal received over two months after the submission deadline); Johnson & 
Johnson (avail. Jan. 13, 2010) (proposal received one day after the submission deadline); Alcoa Inc. (avail. Feb. 
25, 2008) (proposal received 57 days after the submission deadline); Verizon Communications, Inc. (avail. Jan. 
29, 2008) (proposal received at the principal executive offices 20 days after the submission deadline, even 
though the proposal was originally sent to the company's former principal office); Tootsie Roll Industries, Inc. 
(avail. Jan. 14, 2008) (proposal received two days after the submission deadline, even when deadline fell on a 
Saturday); Fisher Communication, Inc. (avail. Dec. 19, 2007) (proposal received two days after the submission 
deadline); Smithfield Foods, Inc . (avail. Jun. 4, 2007) (proposal received one day after the submission deadline); 
CBS Corporation (avail. Apr. 12, 2007) (proposal received more than two months after the submission 
deadline); International Business Machines Corporation (avail. Dec. 5, 2006) (proposal received one day after 
the submission deadline); General Electric Company (avai l. Mar. 7, 2006) (proposal received 21 days after the 
submission deadline); and Dominion Resources, Inc. (avail. Mar. 2, 2005) (proposal received two months after 
the submission deadline). 
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Because a late submission is one ofa number of defects that cannot be remedied, the 
Company has not provided the Proponent with any notices other than this Ietter.2 

Conclusion 

For the foregoing reasons, the Company respectfully requests your confirmation that 
the Staffwill not recommend any enforcement action to the Commission if the Company 
excludes the Proposal from the 2019 Proxy Materials. 

Please do not hesitate to contact me at (202) 955-1524, or by email at 
skimpel@HuntonAK.com, ifyou have any questions or require any additional information 
regarding this matter. 

Enclosures 

cc: Timothy Kraepel, Director - Legal (Securities, Finance & Governance), DTE Energy 
Company (via email) 
Sarah Moore (via overnight delivery) 

2 Both Rule 14a-8(t)(I) and Section C.6.c. ofStaff Legal Bulletin No. 14 (July 13, 2001) cite the failure 
ofa proponent to submit a proposal by the submission deadline as an example ofa defect that cannot be 
remedied and, therefore, is not subject to the 14-day notice requirement of Rule 14a-8(t)(i). 

mailto:skimpel@HuntonAK.com
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13 November 2018 

DTE Corporate Secretary 
DTE Energy Company 
One Energy Plaza 
Room2386 WCB 
Detroit MI 48226-1279 

To Whom It May Concern: 

I am a beneficial stockholder and wish to submit this resolution for inclusion in the proxy 
statement that DTE Energy plans to circulate to shareowners in anticipation of its 2019 annual 
meeting. The proposal is being submitted in accordance with Rule 14a-8 ofthe general mles and 
regulations ofthe Securities Exchange Act of 1934. 

I have beneficially owned more than $2,000 worth ofDTE Energy' s common stock for lo:1,1ger 

than a year. A letter from my broker Charles Schwab Charles Schwab confirming that 

ownership is en.closed. I intend to continue ownership of at least $2,000 worth ofDTE's 
common stock through the date of the 2018 a1mual meeting, which I or a representative is 

prepared to attend. 

Feel free to contact me should you have any questions or concerns. 

Sin/ierely, 

II)~ 
Sarah Moore 

***
Roth Contributory IRA 

Acct.#***** ***

RECEIVED 
NOV 2 rJ 201B 

LiSA A MUSqHONG 



November 13, 2018 Account#:****-'■ ***

Questions: +1 (877) 561-1918
Sarah Moore 

x48558

***
Roth Contributory IRA 

Dear Sarah Moore, 

I am writing in response to your request for information regarding your ownership of DTE Energy Co (DTE). 

As of November 13, 2018 Sarah Moore has continuously held 25.9347 shares of DTE Energy Co (DTE) for at least one 

year. In addition, the position during that time period maintained a mar-ket value of at least $2,000.00 in the account 

registered as Sarah Elizabeth Moore, Roth Contributory IRA. The OTC number for Charles Schwab & Co. Inc.
****-

is 0164. 
. . 

This letter is for informational purposes only and is not an official record. Please refer to your statements and/or trade 

confirmations as they are the official record of your account(s). 

***

Thank you for choosing Schwab. We appreciate your business and look forward to serving you in the future. If you 

have any questions, please call me or any Client Service Specialist at +1 (877) 561-1918 x48558. 

Sincerely, 

Jonathan Dick 

Sr Specialist, Resolution Team 

9800 Schwab Way 

Lone Tree, CO 80124 

02018 Charles Schwab &Co., Inc. All rights reserved. Member SIPC. CRS 00038 () 11/18 SGC31322--39 
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. Shareholder Proposal - Reporting ori Environmental Performance 

Whereas: In June 2012, Deutsche Bank published a report entitled 
"Sustainable Investing: Establishing Long-Term Value and Performance," 
analyzing 100 academic studies on sustainable investing and found: 
"100% of the academic studies agree that companies with high ratings for 
CSR [Corporate Social Responsibility] and ESG [Environmental, Social and 
Governance] factors have a lower cost of capital in terms of debt (loans 
and bonds) and equity. In effect, the market recognizes that these 
companies are lower risk than other companies and rewards them 
accordingly." 

And: "89% of the studies we examined show that companies with high 
ratings for ESG factors exhibit market-based outperformance, while 85%.of 
the studies show these types of company's exhibit accounting-based 
outperformance." 

More than 1,750 signatories with a combined $70 trillion in assets under 
management have agreed to follow the United Nations' Principles for 
Responsible Investment, the first principle of which is incorporating _ESG 
issues into investment decisions. These signatories include DTE Energy's 
largest shareholders. 

Sustainalytics, a leading ESG rating firm, assigns DTE Energy an 
"Average" ESG score. Among DTE's "Qualitative Performance -
Controversies" Sustainalytics cited as having t~e "highest controversy 
level" influen~ing its rating were "Operations Incidents, Emissions, Effluents 
and Waste, Land Use, Biodiversity and Anti-Competitive Practices." 
Specifically, with the Environmental Quantitative Performance score, DTE 
receives a Oout of 1-00 for "Environmental Penalties" and "Carbon 
Intensity," the report citing that "the company has received more than one 
major environmental fine or non-monetary sanction in the last three years" 
and that "the company's carbon emissions intensity is well above the 
industry median." 

Among the fines Sustainalytics cited for its rating were air pollution violation 
fines from the Allegheny County Health Department for DTE's coke plant 
on Neville Island. 

1 



Sustainalytics' ESG ratings are employed by Morningstar, the most popular 
mutual fund research firm. Companies receiving "Above Average" and 
"High" sustainability ratings from Morningstar may receive more investor 
dollars from ESG-focused funds. 

DTE operates in increasingly deregulated and fragmented energy markets 
in which renewable alternatives to coal and natural gas are becoming 
competitively priced. In such an environment, DTE's brand image will affect 
consumers' decision whether to use it as their energy provider. 

Although the company publishes.a sustainability report, it lacks analysis 
of many of the company's key material ESG challenges highlighted by 
Sustainalytics that may affect its financial and operational performance. 

Resolved: Shareholders request that DTE Energy, with board oversight, 
publish an assessment of the impact of its environmental performance 
challenges on the company's reputation and financial performance. 

Supporting Statement: 
The report could include, for instance: 

• Discussion of progress on outstanding remedial sites such as the 
defunct Shenango coke facility, the Melvindale facility and the 
manufactured gas plant (MGP) facilities. 

• Any damage to DTE's brand from headline risk over its Nexus 
pipeline. 

• Discussion of similar chall_enges facing the company that contribute to 
its mediocre ESG score. 

2 
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USPS.com® - US PS Tracking® Results 

Alert: Due to wildfires in California, USPS services are impacted in those areas. Read more > 

USPS Tracking® FAQs 

Track Another Package + 

Remove □ 

Tracking Number: 
***

On Time l 
Expected Delivery on 

WEDNESDAY 
by

NOVEMBER21 2018 =i 8:00pm □ 

L Delivered 
November 21, 2018 at 11 :50 am 
Delivered, Front Desk/Reception/Mail Room 
DETROIT, Ml 48226 

Get Updates 

Text & Email Updates □ 

Tracking History □ 

https://tools. usps. co111/go/TrackConfir111Action? tRef=ful lpage&tLc=2&text28777=&tLabels=· *** %2C[ l 2/0l /20I8 1:0 1:37 PM] 

https://tools.usps.co111/go/TrackConfir111Action?tRef=fullpage&tLc=2&text28777=&tLabels
https://USPS.com


USPS.com® - USPS Tracking® Results 

November 21, 2018, 11:50am 
Delivered, Front Desk/Reception/Mail Room 
DETROIT, Ml 48226 
Your item was delivered to the front desk, reception area, or mail room at 11 :50 am on November 21 , 2018 in DETROIT, 

Ml 48226. 

November 21, 2018, 9:08 am 
Out for Delivery 
DETROIT, Ml 48226 

November 21, 2018, 8:58 am 
Sorting Complete 
DETROIT, Ml 48226 

November 21, 2018, 7:39 am 
Arrived at Unit 
DETROIT, Ml 48216 

November 21, 2018, 1:15 am 
Departed USPS Regional Facility 
DETROIT Ml DISTRIBUTION CENTER 

November 20, 2018, 11 :02 am 
Arrived at USPS Regional Facility 
DETROIT Ml DISTRIBUTION CENTER 

November 20, 2018, 12:36 am 
Arrived at USPS Regional Facility 
PONTIAC Ml DISTRIBUTION CENTER 

November 19, 2018, 9:07 am 
Acceptance 
REDFORD, Ml 48239 

Product Information D 

D 

https://tools.usps.com/go/TrackConfirmAclion?tRef= fullpage&tLc=2&text28777=&tLabels=· *** 1/o2C[ l2/0l/2018 1:01:37 PM] 

https://tools.usps.com/go/TrackConfirmAclion?tRef=fullpage&tLc=2&text28777=&tLabels
https://USPS.com
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