
        
 
 

 
   
 

 
   

   
 

  
 
      

  
    

    

    
  

 
 

 
 
         
 
         
          
 

 
 
    

  
  
  

April 23, 2018 

Joia Lee 
Simpson Thacher & Bartlett LLP 
joia.lee@stblaw.com 

Re: SeaWorld Entertainment, Inc. 
Incoming letter dated February 2, 2018 

Dear Ms. Lee: 

This letter is in response to your correspondence dated February 2, 2018 and 
March 6, 2018 concerning the shareholder proposal (the “Proposal”) submitted to 
SeaWorld Entertainment, Inc. (the “Company”) by People for the Ethical Treatment of 
Animals (the “Proponent”) for inclusion in the Company’s proxy materials for its 
upcoming annual meeting of security holders.  We also have received correspondence 
from the Proponent dated February 15, 2018 and March 6, 2018.  Copies of all of the 
correspondence on which this response is based will be made available on our website at 
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a 
brief discussion of the Division’s informal procedures regarding shareholder proposals is 
also available at the same website address. 

Sincerely, 

Matt S. McNair 
Senior Special Counsel 

Enclosure 

cc: Jared Goodman 
PETA Foundation 
jaredg@petaf.org 

mailto:jaredg@petaf.org
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml
mailto:joia.lee@stblaw.com


 

 
        
 
 
 

  
  

 
   

   
 
 
 
     

   
  

  
 

    

    
 
         
 
         
         
 

April 23, 2018 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: SeaWorld Entertainment, Inc. 
Incoming letter dated February 2, 2018 

The Proposal urges the board to ban all captive breeding in SeaWorld parks.  

There appears to be some basis for your view that the Company may exclude the 
Proposal under rule 14a-8(i)(7), as relating to the Company’s ordinary business 
operations.  In our view, the Proposal micromanages the Company by seeking to impose 
specific methods for implementing complex policies.  See Securities Exchange Act 
Release No. 40018 (May 21, 1998).  Accordingly, we will not recommend enforcement 
action to the Commission if the Company omits the Proposal from its proxy materials in 
reliance on rule 14a-8(i)(7).  In reaching this position, we have not found it necessary to 
address the alternative bases for omission upon which the Company relies. 

Sincerely, 

William Mastrianna 
Attorney-Adviser 



 
 
 

 
  

 
 
 

 
  

 

 
   

    
 

 
    

  
   

  

   
 

 
 

   
   
   

  
  

  

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect 
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the 
proxy rules, is to aid those who must comply with the rule by offering informal advice 
and suggestions and to determine, initially, whether or not it may be appropriate in a 
particular matter to recommend enforcement action to the Commission.  In connection 
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the 
information furnished to it by the company in support of its intention to exclude the 
proposal from the company’s proxy materials, as well as any information furnished by 
the proponent or the proponent’s representative. 

Although Rule 14a-8(k) does not require any communications from shareholders 
to the Commission’s staff, the staff will always consider information concerning alleged 
violations of the statutes and rules administered by the Commission, including arguments 
as to whether or not activities proposed to be taken would violate the statute or rule 
involved.  The receipt by the staff of such information, however, should not be construed 
as changing the staff’s informal procedures and proxy review into a formal or adversarial 
procedure. 

It is important to note that the staff’s no-action responses to Rule 14a-8(j) 
submissions reflect only informal views. The determinations reached in these no-action 
letters do not and cannot adjudicate the merits of a company’s position with respect to the 
proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholder proposals in its proxy materials.  Accordingly, a 
discretionary determination not to recommend or take Commission enforcement action 
does not preclude a proponent, or any shareholder of a company, from pursuing any 
rights he or she may have against the company in court, should the company’s 
management omit the proposal from the company’s proxy materials. 



 

 

 

 

 

 

 

  

 

  

 

     

    

  

   

     

     

    

  

     

     

      

      

  

     

  

    

    

     

      

  

     

   

  

  

    

 

   

  

 

                                                 
    

  

    
   

March 6, 2018 

Via e-mail 

Office of Chief Counsel 

Division of Corporation Finance 

Securities and Exchange Commission 

shareholderproposals@sec.gov 

Re: SeaWorld Entertainment, Inc. 

Dear Sir or Madam: 

I submit this brief reply on PETA’s behalf to respond only to a baseless 

assertion and false accusation made by SeaWorld’s it its letter 

submitted this afternoon (“Letter”). 

First, SeaWorld doubles down on its bald assertion that implementing 

the Proposal’s end to breeding would be “similarly or more inhumane 

to animals,” yet still offers no support. Letter, at 2; No-Action Request, 
at 9. In fact, SeaWorld has walked back this same assertion with 

regard to its orca breeding program. After the California Coastal 

Commission conditioned SeaWorld’s permit to build a new orca tank 

on an end to orca breeding in San Diego, the Company issued a 

statement that “depriving a social animal of the right to reproduce is 

inhumane.”1 Just five months later, SeaWorld announced that it was 

ending its orca breeding program company-wide.2 The Company’s 

allegation now that doing so would be “detrimental” or “inhumane” 
deserves no deference whatsoever. 

Second, SeaWorld falsely accuses PETA of “mischaracteriz[ing]” its 

no-action request as broadly arguing that decisions regarding animal 

care micro-manage SeaWorld’s operations, and states that it referred 

only to the content of this particular proposal. Letter at 2. Yet the no-

action request unambiguously argues, following discussion of “the 

care of its animals” and management’s “constant focus on a broad 

spectrum of animal care issues, including display, husbandry and 

breeding practices,” that: 

By attempting to impose upon the Company a specific 

husbandry decision, the Proposal seeks to micro-manage the 

Company’s operations, interfering with complex animal well-

being, business and operational decisions upon which the 

Company’s shareholders are not in a position to make an 
informed judgment. 

See, e.g., Phoenix Tso, Cal. Comm’n Approves SeaWorld's Orca Tank Expansion, 

Reuters (Oct. 8, 2015). 
2 Joel Manby, SeaWorld CEO: We're Ending Our Orca Breeding Program. Here's Why., 
L. A. Times (Mar. 16, 2016). 

1 

mailto:shareholderproposals@sec.gov
https://www.reuters.com/article/us-usa-seaworld-california/california-commission-approves-seaworlds-orca-tank-expansion-idUSKCN0S21A820151009
http://www.latimes.com/opinion/op-ed/la-oe-0317-manby-sea-world-orca-breeding-20160317-story.html


 

 

 

 

   

  

     

 

  

 

 

 

 

 

 

 

 

 

  

 

No-Action Request, at 4-5. 

For the reasons set forth herein and in PETA’s February 15, 2018, opposition to the 

Company’s no-action request, we respectfully request that the Staff decline to issue no-action 

relief to SeaWorld and inform the company that it may not omit the Proposal from its proxy 

materials. 

Thank you for your attention to this matter. 

(323) 210-2266 

cc: Joia Lee, Simpson Thatcher & Bartlett LLP 

Very truly yours, 

Jared Goodman 

Director of Animal Law 

JaredG@petaf.org 
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S I  M PS  O  N  TH AC HE R  & BA R T L E T T L LP 
4 2  5  L E X I  N G T ON  A V E NU E  

N EW  Y O  R K  , N  Y  1 0 0 1 7  - 3  9 5 4  
(  2  1 2 )  4 5 5  - 2 0 0 0  

F AC  S  IM  I L E  (  2 1  2 )  4 5 5  - 2  5 0 2  

DIRECT DIAL NUMBER 
(212) 455-7024 

E-MAIL ADDRESS 
joia.lee@stblaw.com 

VIA E-MAIL March 6, 2018 

Re: SeaWorld Entertainment, Inc. – Omission of Shareholder 
Proposal from Proxy Material Pursuant to Rule 14a-8 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F. Street, N.E. 
Washington, D.C. 20549 

Ladies and Gentlemen: 

We are writing on behalf of SeaWorld Entertainment, Inc. (“SeaWorld” or the 
“Company”) in response to the February 15, 2018 letter of People for the Ethical Treatment 
of Animals (the “Proponent”) regarding SeaWorld’s no-action request letter of February 2, 
2018. In its February 2 letter, SeaWorld respectfully requested that the Staff (the “Staff”) of 
the Division of Corporation Finance of the Securities and Exchange Commission not 
recommend any enforcement action against SeaWorld if SeaWorld omits the Proponent’s 
shareholder proposal and supporting statement (collectively, the “Proposal”) from the proxy 
statement and form of proxy to be distributed by the Company in connection with its 2018 
Annual Meeting of Stockholders (collectively, the “Proxy Materials”). 

In its response, the Proponent argues that the Proposal may not be excluded under 
Rule 14a-8(i)(3), Rule 14a-8(i)(7) and Rule 14a-8(i)(6).  The Proponent makes accusations 
and allegations in its arguments that are not only inaccurate mischaracterizations of the 
Company and its no-action request, but also irrelevant to the Staff’s Rule 14a-8 
determination.  The Company believes that the Proponent’s arguments lack merit and that 
each of the bases for exclusion set forth in its February 2 letter, and reasoning therein, 
continue to stand.  In an effort to limit repetitive correspondence, the Company will not 
reiterate those arguments.  Nonetheless, this short response is warranted in order to focus 
attention on a few critical points made by the Proponent relating to Rule 14a-8(i)(7) that 
unfairly or incorrectly characterize the rule and the no-action request. 

BEIJ ING HONG KONG HOUSTON LONDON LOS ANGELES PALO ALTO SÃO PAULO SEOUL TOKYO WASHINGTON , 
D.C. 



    

 
 

 
   

 
 

 

   
  

 
 

 
 

 
  

 
  

 
 

   
    

  
 

 

  
 

     
 

 
 

  
     

 
 

   

  
  

SIMPSON THACHER & BARTLETT LLP 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission -2-

First, the Proponent mischaracterizes the Company’s “micro-management” argument 
by broadly, and incorrectly, claiming that the “Company takes the position that any 
‘decisions regarding the care of its animals’ must be excluded because they micro-manage 
the Company’s operations”.  The Proponent claims that the truism that the Company’s 
“ability to maintain its licenses, permits and AZA-accredited status...are fundamental to the 
operation of the business” is supportive of this claim.  However, the Company is not 
claiming that “any” decision regarding the care of its animals necessarily micro-manages the 
Company with respect to complex day-to-day business operations; rather, the Company 
strongly believes that the Proponent’s request – that the Company ban breeding, which is a 
particularly complex and sensitive husbandry issue – is an animal care decision that micro-
manages the Company with respect to complex day-to-day business operations and should 
be excluded.  The discussion relating to licensing, accreditation and government regulation 
seek to demonstrate the complexity and pervasiveness of sustainability decisions, 
specifically – even as it relates to just one species – within SeaWorld’s operations and to 
highlight the impracticability (if not impossibility) for shareholders to make a determination 
regarding the Proposal at an annual meeting.  The degree to which the Proposal seeks to 
micro-manage the Company is made even more extreme by the Proponent’s confirmation in 
its response that the ban is intended to apply to all types of breeding (natural and by artificial 
insemination) of all 1,700+ species of marine and terrestrial animals in SeaWorld’s care. It 
is not an exaggeration to say that the Company would have difficulty even formulating a 
plan to implement this type of sweeping ban.  

Second, the Proponent asserts that the Proposal relates to the humane treatment of 
animals and cites as support of its position various no-action letters that relate to animal 
testing and killing animals for their fur.  As you know, SeaWorld discussed these same 
letters in its original no-action request and the Proposal is clearly distinguishable from those 
cases.  As mentioned in the Company’s letter, a ban on breeding, including natural breeding, 
would likely be detrimental to many of the animals in SeaWorld’s care. It defies logic for a 
Proposal that aims to eliminate alleged inhumane treatment of animals to actually 
recommend to shareholders an action that could be equally – or more – inhumane.  None of 
the no-action requests referenced above that were found to relate to a “significant social 
policy issue” requested that the company take an action that was similarly or more inhumane 
to animals. 

For the reasons set forth above and in the Company’s no-action request letter of 
February 2, 2018, the Company respectfully requests the Staff’s concurrence that the 
Proposal may be excluded from the Proxy Materials.   

If the Staff disagrees with the Company’s conclusions regarding omission of the 
Proposal, or if any additional submissions are desired in support of the Company’s position, 
we would appreciate an opportunity to speak with you by telephone prior to the issuance of 
the Staff’s Rule 14a-8(j) response.  





 

 

 

 

 

 

 

  

 

   

    

 

 

      

   

     

   

    

   

 

 

      

    

    

  

  

   

 

  

  

  

  

 

   

   

  

  

 

  

 

February 15, 2018 

Via e-mail 

Office of Chief Counsel 

Division of Corporation Finance 

Securities and Exchange Commission 

shareholderproposals@sec.gov 

Re: SeaWorld Entertainment, Inc., 2018 Annual Meeting 

Shareholder Proposal Submitted by People for the Ethical 

Treatment of Animals 

Dear Sir or Madam: 

I am writing on behalf of People for the Ethical Treatment of 

Animals (PETA) and pursuant to Rule 14a-8(k) in response to 

SeaWorld Entertainment, Inc.’s (“SeaWorld”) request that the Staff 

of the Division of Corporation Finance (“Staff”) of the Securities and 
Exchange Commission (“Commission”) concur with its view that it 

may properly exclude PETA’s shareholder resolution and supporting 
statement (“Proposal”) from the proxy materials to be distributed by 
SeaWorld in connection with its 2018 annual meeting of 

shareholders (the “proxy materials”). 

As discussed below, SeaWorld’s request for a no-action letter should 

be denied because the resolution is clear, Rule 14a-8(i)(3); it does not 

seek to micromanage the Company and focuses on a significant 

social policy issue, Rule 14a-8(i)(7); and SeaWorld has the power to 

implement it, Rule 14a-8(i)(6). 

I. Background 

PETA’s resolution, titled “Ending of All Captive Breeding 

Programs,” provides: 

RESOLVED that in order to reverse the escalating decline in 

SeaWorld’s value and global reputation—as evidenced by a 

steady drop in visitor attendance as the public learns that 

animals suffer and die in cramped SeaWorld tanks; a class-

action lawsuit by investors who believe that they were 

intentionally misled by the corporation; a criminal fraud 

investigation conducted by the Department of Justice; the 

recent layoffs of an additional 350 employees, bringing the 

total to nearly 1,000 since the release of Blackfish; and 

sinking revenue, including falling average admissions 

revenue per visitor and declining in-park spending—the 

shareholders urge the board, as a start, to ban all captive 

breeding in SeaWorld parks. 

mailto:shareholderproposals@sec.gov


 

 

 

    

   

   

 

   

     

   

  

   

   

    

    

  
     

   

   

       

 

   

      

      

      

   

  

   

      

   

      

   

   

      

   

     

  

       

  

      

  

    

   

  

     

      

 

The supporting statement then discusses the suffering and premature deaths of 

animals at SeaWorld, the public’s condemnation of confining animals to tanks for 

human entertainment, and the ability of the Proposal to help the Company “recover 
from its significant financial and public relations downward spiral.” 

II. The Proposal May Not Be Excluded Pursuant to Rule 14a-8(i)(3) 

Under Rule 14a-8(i)(3), exclusion or modification of a proposal “may be appropriate 
where … the resolution contained in the proposal is so inherently vague or indefinite 

that neither the stockholders voting on the proposal, nor the company in 

implementing the proposal (if adopted), would be able to determine with any 

reasonable certainty exactly what actions or measures the proposal requires.” Staff 
Legal Bulletin (“SLB”) No. 14B (Sept. 15, 2004). 

The Proposal requests that the Company “ban all captive breeding in SeaWorld 

parks.” SeaWorld acknowledges that “the proposed resolution literally refers to all 
breeding.” Letter from Joia Lee, Simpson Thacher & Bartlett LLP, to SEC Division 

of Corporation Finance, at 11 (February 2, 2018) (“No-Action Request”). 
Nonetheless, SeaWorld attempts to introduce ambiguity to the Proposal and argues 

that it is excludable pursuant to Rule 14a-8(i)(3) because it is “subject to multiple 
potentially conflicting interpretations.” Id. 

First, SeaWorld argues that “all captive breeding” might mean something other than 
“all captive breeding.” The Company purports that “it is not at all clear whether the 

Proponent is suggesting a ban on breeding of all marine mammals or all marine and 

terrestrial animals in SeaWorld’s care.” Id. PETA does not limit the scope of its 

Proposal to marine animals, either explicitly or implicitly in its supporting 

statement by using marine animals as examples of the breeding, illnesses, and 

deaths that have recently occurred at SeaWorld’s facilities, or by using the terms 

“marine life” and “concrete tank” while also using, which SeaWorld ignores, the 

broader terms “small enclosures” and, repeatedly, “animals.” Similarly, the 

Company argues that “it is unclear whether the ban on all breeding includes 

breeding through AI only or through both AI and natural breeding.” Id. PETA does 

not limit the scope of its Proposal to artificial insemination, either explicitly or 

implicitly by using a single example of artificial insemination while also generally 

discussing newborns who died prematurely without reference to the manner in 

which they were conceived. The Proposal requests a ban on “all captive breeding” by 

the Company. “In short, ‘all’ means all.” Sander v. Alexander Richardson Inv., 334 

F.3d 712, 716 (8th Cir. 2003) Cty. of Oakland v. Fed. Hous. Fin. Agency, 716 F.3d 

935, 940 (6th Cir. 2013) (“when Congress said ‘all taxation,’ it meant all taxation”). 

Second, SeaWorld argues that the Proposal is vague because it “states that the 

banning of breeding is just ‘a start’ but it is unclear what further actions the 
Proponent is proposing that the Company take.” No-Action Request, at 12. PETA is 

not proposing that the Company take any other action. As is evident from the 

Proposal’s resolved clause, it seeks that the Company “ban all captive breeding in 

SeaWorld parks,” which is “a start” towards “revers[ing] the escalating decline in 

SeaWorld’s value and global reputation.” This is the only request of the board in the 

Proposal. Again, SeaWorld attempts to introduce ambiguity when there is none. 
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Third, SeaWorld alleges that the Proposal is materially misleading because it 

“make[s] several allegations that, although phrased in the form of factual assertions, 
are actually the Proponent’s unsubstantiated opinions and lack any citation or 
support of any kind.” No-Action Request, at 12. The Staff has made clear that “it 
would not be appropriate for companies to exclude supporting statement language 

and/or an entire proposal in reliance on rule 14a-8(i)(3)” for these very reasons, and 

instead “it is appropriate under rule 14a-8 for companies to address these objections 

in their statements of opposition.” SLB No. 14B. 

There is no “substantial likelihood that the Company’s shareholders may have 
differing interpretations” as to what “ban all captive breeding in SeaWorld parks” 
refers. Accordingly, the Proposal may not be excluded on the basis of Rule 14a-

8(i)(3). 

III.The Proposal May Not Be Excluded Pursuant to Rule 14a-8(i)(7) 

Rule 14a-8(i)(7) provides that a company may exclude a proposal “[i]f the proposal 
deals with a matter relating to the company’s ordinary business operations.” Only 
“business matters that are mundane in nature and do not involve any substantial 
policy” considerations may be omitted under this exemption. Adoption of 

Amendments Relating to Proposals by Security Holders, 41 Fed. Reg. 52,994, 52,998 

(1976). The Commission has explained that the policy underlying this rule rests on 

two central considerations. The first consideration “relates to the degree to which 
the proposal seeks to ‘micro-manage’ the company by probing too deeply into matters 

of a complex nature upon which stockholders, as a group, would not be in a position 

to make an informed judgment.” Release No. 34-40018 (May 21, 1998). 

Second, “certain tasks are so fundamental to management’s ability to run a company 
on a day-to-day basis that they could not, as a practical matter, be subject to direct 

shareholder oversight.” Id. The Commission has stated and repeatedly found since 

that “proposals relating to such matters but focusing on sufficiently significant social 
policy issues … generally would not be considered to be excludable, because the 

proposals would transcend the day-to-day business matters and raise policy issues 

so significant that it would be appropriate for a shareholder vote.” Id. Recently, in 

Staff Legal Bulletin No. 14H, the agency provided further guidance on the 

significant policy exception following the Third Circuit’s decision in Trinity Wall St. 
v. Wal-Mart Stores, Inc., 792 F.3d 323 (3d Cir.), cert. dismissed, 136 S. Ct. 499 

(2015). The Commission specifically rejected the majority’s interpretation of the 

exception as requiring a two-part test: (1) the proposal must focus on a significant 

policy issue; (2) the significant policy issue must “transcend” ordinary business by 

being “divorced from how a company approaches the nitty-gritty of its core 

business.” SLB No. 14H (citing Trinity, 792 F.3d at 347). The Commission reasoned 

that “a proposal’s focus [is not] separate and distinct from whether a proposal 

transcends a company’s ordinary business,” but instead: 

[P]roposals focusing on a significant policy issue are not excludable 

under the ordinary business exception “because the proposals would 

transcend the day-to-day business matters and raise policy issues so 

significant that it would be appropriate for a shareholder vote.” Thus, 

a proposal may transcend a company’s ordinary business operations 
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even if the significant policy issue relates to the “nitty-gritty of its core 

business.” 

Id. (citing Release No. 34-40018). Pursuant to this exception, “[t]he Division has 
noted many times that the presence of widespread public debate regarding an issue 

is among the factors to be considered in determining whether proposals concerning 

that issue ‘transcend the day-to-day business matters.’” SLB No. 14A. 

PETA’s Proposal does not implicate a day-to-day operation that is “mundane in 

nature” and does not seek to “‘micro-manage’ the company by probing too deeply into 

matters of a complex nature,” but rather focuses on a substantial policy issue. 

A. The Proposal does not seek to micro-manage the company. 

SeaWorld argues that it may exclude the Proposal pursuant to Rule 14a-8(i)(7) 

because it “interfer[es]with complex business, regulatory and animal well-being 

decisions upon which the Company’s shareholders are not in a position to make an 

informed judgment.” No-Action Request, at 6. The Company takes the position that 

any “decisions regarding the care of its animals” must be excluded because they 

micro-manage the Company’s operations. Id. In support of its position here, 

SeaWorld also argues that its ability “to maintain its licenses, permits1 and AZA-

accredited status are … fundamental to the operation of the business.” 

First, SeaWorld discusses at length the breeding management programs of the 

Association of Zoos & Aquariums (AZA)—a voluntary, third-party accreditation 

organization. Id. at 4-5. As discussed further in the following section, SeaWorld 

provides no support for its implication that ending breeding would jeopardize its 

AZA accreditation. 

Second, SeaWorld discusses that it is regulated by the federal government and 

maintains a license. Id. at 4. SeaWorld refers to the exhibitor license it holds 

pursuant to the Animal Welfare Act (AWA). The AWA has no bearing on a licensee’s 
decision to breed or not breed an animal, and SeaWorld provides no support for its 

implication that ending breeding would jeopardize its license to exhibit animals.2 

Third, SeaWorld points to the ten months that its Special Committee took to reach 

the conclusion that it would implement a ban on orca breeding. Id. at 5. However, 

the Company admits that the Committee’s considerations were far more extensive 

than that ultimate determination—it was formed “for the primary purpose of 
evaluating long-range business initiatives, including a broad spectrum of 

enhancements, modifications and alternatives with respect to the display, 

husbandry and breeding practices, handling and care, and study and research of the 

1 SeaWorld does not address any “permits” that it maintains or state or imply that any such 

permits could not be maintained if the Proposal was implemented. 
2 SeaWorld asserts that it is “highly regulated” and subject to “strict licensing requirements.” 
No-Action Request, at 4. The AWA provides bare minimum requirements and the U.S. 

Department of Agriculture, which administers the law, has been criticized by an independent 

federal agency for ignoring abundant data on animal well-being and prioritizing cost 

considerations over animal welfare, and repeatedly by its own Office of Inspector General for 

its failure to adequately enforce the law. 
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Company’s orcas.” Id. at 5. The Committee was tasked with evaluating how it should 

approach “the uncertain legal, legislative and regulatory environment and evolving 

public sentiment regarding such matters”—not simply whether it should stop 

breeding orcas. 

Fourth, SeaWorld argues that all “decisions regarding the care of its animals is 

fundamental to its operation of the business,” specifically that decisions regarding 

breeding are supervised by “the Company’s management and zoological team and, 

under certain circumstances, the Company’s board of directors,” and that any such 

decision would involve consideration of several factors—“animal well-being, safety, 

resource availability and cost, labor efficiency, transportation, and regulatory 

compliance.” Id. at 4-6. The need to address several factors and consult with staff is 

undoubtedly common to virtually any significant business decision made by a 

billion-dollar public company. To allow for companies to exclude a Proposal on that 

basis would virtually gut Rule 14a-8. 

Finally, the focus of the Proposal is no more complex than issues related to animal 

experimentation, non-animal and in vitro alternatives, or requiring a particular 

killing method for millions of animals held by a company’s many suppliers—all for 

which the Staff denied no-action relief pursuant to Rule 14a-8(i)(7). See, e.g., The 
Gillette Co. (Jan. 16, 1996) (proposal to eliminate animal tests); Revlon, Inc. (Mar. 

18, 2014) (proposal regarding participation in government-mandated animal tests in 

China); Wyeth (Feb. 8, 2005) (proposal to discontinue promotion of pharmaceutical 

products pending further review and adopt protections for mares used in their 

production); Denny’s Corporation (Mar. 22, 2007), Outback Steakhouse, Inc. (Mar. 6, 

2006); Hormel Foods Corp. (Nov. 10, 2005), and Wendy's International, Inc. (Feb. 8, 

2005) (proposals focusing on the implementation of controlled-atmosphere killing by 

poultry suppliers). Further, SeaWorld’s mischaracterization of PETA’s proposal from 

2017 is unavailing. It was not a narrower iteration of the Proposal that merely 

“request[ed] the replacement of the Company’s live orca exhibits,” but demanded 

that the Company “retire the current resident orcas to seaside sanctuaries”—which 

SeaWorld not only opposed at length in its no-action request, but also commissioned 

an 11-page memorandum from outside counsel specifically to address the issue. 

Accordingly, the Proposal does not address any matter too complex for which 

shareholders can make an informed judgment. 

B. The Proposal raises a significant policy issue that transcends day-to-day 

business matters. 

Even assuming that the Staff deems the Proposal to deal with the sale of a product 

or service, it is well-established that a proposal is not excludable merely because it 

deals with the sale of a company’s products or services where significant social policy 
issues are implicated—as they are here. SeaWorld’s argument that even if the 

Proposal relates to the humane treatment of animals, it “does not actually raise any 

significant social policy issue” is unavailing. No-Action Request, at 8. 

The Staff has long recognized that shareholder proposals may properly address 

business decisions regarding the sale of products where significant policy issues are 

at issue. See e.g., Kimberly-Clark Corp. (Jan. 12, 1988); Texaco, Inc. (February 28, 
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1984); American Telephone and Telegraph Co. (December 12, 1985); Harsco Corp. 
(January 4, 1993); Firstar Corp. (February 25, 1993). In Staff Legal Bulletin No. 

14C, the Division considered proposals related to the environment and public health, 

which it had previously found to be significant policy considerations, and advised 

that “[t]o the extent that a proposal and supporting statement focus on the company 
minimizing or eliminating operations that may adversely affect the environment or 

the public’s health, we do not concur with the company’s view that there is a basis 
for it to exclude the proposal under rule 14a-8(i)(7).” SLB No. 14C. The Staff has 

similarly concluded that animal welfare is a significant policy consideration and 

proposals relating to minimizing or eliminating operations that may result in certain 

poor animal welfare may not be excluded on this basis. 

In Coach, Inc., 2010 WL 3374169 (Aug. 19, 2010), for example, PETA’s resolution 
encouraged the company “to enact a policy that will ensure that no fur products are 
acquired or sold by [Coach].” In seeking to exclude the proposal, the company argued 
that “[t]he use of fur or other materials is an aesthetic choice that is the essence of 
the business of a design and fashion house such as Coach,” “luxury companies must 
be able to make free and independent judgments of how best to meet the desires and 

preferences of their customers,” and that the proposal “does not seek to improve the 
treatment of animals[, but] to use animal treatment as a pretext for ending the sale 

of fur products at Coach entirely.” Id. The Staff disagreed, writing: 

In arriving at this position, we note that although the proposal relates 

to the acquisition and sale of fur products, it focuses on the significant 

policy issue of the humane treatment of animals, and it does not seek 

to micromanage the company to such a degree that we believe 

exclusion of the proposal would be appropriate. Accordingly, we do not 

believe that Coach may omit the proposal from its proxy materials in 

reliance on rule 14a-8(i)(7). 

Id. 

Likewise, in Revlon, Inc. (Mar. 18, 2014), PETA requested that the company issue 

an annual report to shareholders accurately disclosing, among other things, whether 

the company has conducted, commissioned, paid for, or allowed tests on animals 

anywhere in the world for its products, the types of tests, the numbers and species of 

animals used, and the specific actions the company has taken to eliminate this 

testing. Like SeaWorld, Revlon sought to exclude the proposal because “it deals with 
the sale of the company’s products,” and argued specifically that its decisions 

regarding in which countries to sell its products “are ordinary business matters that 
are fundamental to management’s running of [Revlon] on a day-to-day basis and 

involve complex business judgments that stockholders are not in a position to make.” 

Id. The Staff disagreed and did not permit the company to exclude the proposal 

pursuant to Rule 14a-8(i)(7), finding that it “focuses on the significant policy issue of 
the humane treatment of animals.” Id. 

SeaWorld attempts to distinguish the Proposal on the ground that previous 

decisions by Staff involved activities that were harmful to animals, and “SeaWorld 

does not harm any animals.” No-Action Request at 9. Yet the Proposal specifically 

provides that “animals suffer and die in cramped SeaWorld tanks,” provides 
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examples of recent premature deaths, references “invasive and traumatizing” 
breeding practices—SeaWorld authors have written that the Company has drugged 

distressed dolphins to artificially inseminate them—and that animals at SeaWorld 

are “living in compatible groups and suffering in small enclosures.” The Company’s 
“mission” and “purpose,” id., are entirely irrelevant. SeaWorld baldly asserts that 

the Proposal “would likely be detrimental to a number of animals in SeaWorld’s 
care,” id., but provides no support whatsoever for that allegation. 

The no-action letters SeaWorld cites do not require a different result. Whether a 

topic raises significant social policy issues necessarily evolves, see SLB No. 14A, and 

the Proposal involves a discrete decision of significant public import that relates 

exclusively to the Company’s internal conduct. The other matters cited by SeaWorld 

involved the sale of items by retail establishments or that implicate matters that the 

Staff had not yet concluded implicate substantial policy considerations. 

Amazon.com, Inc. (Mar. 11, 2016) (animal cruelty in the production of all products it 

offers for sale); Amazon.com, Inc. (Mar. 27, 2015) (same); Lowe’s Companies, Inc. 
(Mar. 18, 2010) (warning labels on third-party glue traps); The Home Depot, Inc. 
(Mar. 12, 2010) (same); Lowe’s Companies, Inc. (Feb. 1, 2008) (banning the sale of 

third-party glue traps); The Home Depot, Inc. (Jan. 24, 2008) (same); PetSmart, Inc. 
(Apr. 8, 2009) (phasing out the sale of animals); PetSmart, Inc. (Apr. 14, 2006) 

(ending bird sales). Indeed, the Coach decision—which post-dates the no-action 

letters related to glue trap and animal sales—makes abundantly clear that a 

proposal may not be excluded where it focuses on the significant policy issue of the 

humane treatment of animals and addresses the sale of a product (fur) that is widely 

subject to public debate. 

The Staff has declined to issue no-action letters on this ground on many other 

occasions related to the humane treatment of animals. See, e.g., Bob Evans Farms, 
Inc. (June 6, 2011) (finding that a proposal to encourage the board to phase-in the 

use of “cage-free” eggs so that they represent at least five percent of the company’s 

total egg usage “focuses on the significant policy issue of the humane treatment of 
animals and does not seek to micromanage the company to such a degree that 

exclusion of the proposal would be appropriate”); Denny’s (March 17, 2009) (finding 

that a proposal requesting the board to commit to selling at least 10% cage-free eggs 

by volume could not be excluded in reliance on Rule 14a-8(i)(7)); Wendy's Int’l 
Inc. (Feb. 19, 2008) (finding that a proposal requesting that the board issue a report 

on the feasibility of committing to purchase a percentage of its eggs from cage-free 

hens could not be excluded in reliance on Rule 14a-8(i)(7)); see also Kellogg Co. (Mar. 

11, 2000) (finding that a proposal requesting that the board adopt a policy of 

removing genetically engineered crops, organisms, or products from all products sold 

or manufactured “appears to raise significant policy issues that are beyond the 

ordinary business operations of Kellogg”). In none of the opinions cited by SeaWorld 

did the Staff find a significant social policy issue to be present but that the company 

could nonetheless exclude the proposal on ordinary business grounds. 

As noted above, a company may rely on Rule 14a-8(i)(7) to exclude a proposal only 

where that proposal relates to the company’s ordinary business operations—those 

matters that are “mundane in nature and do not involve any substantial policy” 
considerations. 41 Fed. Reg. at 52,998. Where such proposals focus on significant 
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social policy issues—determined, in part, by widespread public debate—they 

transcend day-to-day business matters and would be appropriate for a shareholder 

vote. 

Since the release of the documentary Blackfish in 2013, public outrage has led 

SeaWorld to new lows. The Company’s stock value hit an all-time low in 2017 and its 

credit rating has been downgraded. Its attendance and revenue continued to decline 

through the first three quarters of 2017, and the Company acknowledged that the 

declines were “largely concentrated at the company’s SeaWorld parks in Orlando 

and San Diego”—two of its three flagship animal parks—and that it suffered from 

“public perception issues.” Julia Horowitz, SeaWorld Is Laying off 350 Workers as 
Attendance Wanes, CNN Monkey (Oct. 18, 2017), http://money.cnn.com/2017/ 

10/18/news/seaworld-layoffs/index.html. 

While SeaWorld’s captive orca displays are central to the intense public debate 

regarding the Company’s animal use, the debate is by no means limited to that 

species. When the California Coastal Commission granted SeaWorld approval to 

build new tanks but only under the condition that the company ends its orca 

breeding program at the San Diego park—before orca breeding was banned in the 

state—there was nationwide applause for the decision, including from a San Diego 
Union-Tribune columnist, who wrote, “Public opinion—and thus potential 

customers—are moving inexorably toward greater rights for animals and away from 

watching captives jump through hoops. The sooner SeaWorld accepts this market 

reality, the sooner one of San Diego’s great tourist attractions will stop sinking.” He 

noted that “[b]older managers might have shut down animal performances 
completely and built a new eco-brand based on environmental education.” Dan 

McSwain, State Orca Decision Sends SeaWorld Valuable Message, San Diego Union-

Tribune (Oct. 10, 2015), http://www.sandiegouniontribune.com/business/columnists/ 

sdut-state-orca-decision-seaworld-business-survival-2015oct10-story.html. 

Indeed, the public has begun to turn away from captive animal exhibitions entirely. 

“The very concept of a place where families can visit and observe animals is being 

questioned like never before,” because “[s]tudy after study has shown that many 
animal species are far smarter and more feeling than previously understood, giving 

new insights into how they may suffer from anxiety and depression when they are 

removed from nature.” Justin Worland, The Future of Zoos: Challenges Force Zoos to 
Change in Big Ways, Time (Feb. 15, 2017), http://time.com/4672990/the-future-of-

zoos/. As one celebrated zoo designer recognized, “Even the best zoos today are based 
on captivity and coercion,” which he described as “the fundamental flaw.” Id. (also 

quoting a long-time zoo exhibit designer and zoo director that “this conservation 

quilt that zoos are wearing is quite dubious attire” and “they are doing a disservice 

to conservation”). 

Finally, in Staff Legal Bulletin 14I, the Staff expressed its expectation that where a 

company denies that a proposal focuses on a significant policy issue, “a company’s 
no-action request [should] include a discussion that reflects the board’s analysis of 

the particular policy issue raised and its significance. That explanation would be 

most helpful if it detailed the specific processes employed by the board to ensure 
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that its conclusions are well-informed and well-reasoned.” SeaWorld included no 

discussion of the board’s analysis of the matter, let alone a “well-developed” one. 

Accordingly, even if the Staff finds that the Proposal relates to SeaWorld’s ordinary 
business operations, it focuses on a significant social policy issue and transcends 

day-to-day business matters, and is appropriate for a shareholder vote. 

IV. The Proposal May Not Be Excluded Pursuant to Rule 14a-8(i)(6) 

Rule 14a-8(i)(6) allows a company to exclude a shareholder proposal “[i]f the 

company would lack the power or authority to implement the proposal.” SeaWorld 

argues that the Proposal is excludable on this basis because its implementation 

“’would require intervening actions by independent third parties.’” No-Action 
Request, at 13 (quoting Release No. 34-40018), discussing that the Company “is 
party to over 300 breeding loan agreements with other zoological organizations” and 

is a voluntary member of the AZA, an accreditation organization that “recommends 

breeding.” Id. at 13-14. SeaWorld has presented no evidence whatsoever that any of 

these circumstances would actually “require intervening actions” by a third party. 

SeaWorld does not cite to any pertinent no-action determinations by the SEC 

because its position is untenable. 

First, with regard to the AZA, the Company speculates that its failure to breed 

consistent with an “SSP Program that recommends breeding … could jeopardize 
SeaWorld’s AZA accreditation.” Id. at 14. It provides no support for this 

proposition—no official AZA policy, informal policy statement, allegation that any 

member has ever lost its accreditation because it did not breed, or even an assertion 

that every other member of the AZA breeds animals. Even assuming that such a ban 

“could” jeopardize SeaWorld’s accreditation, there is no “intervening action[] by 

independent third parties” required to implement the Proposal. Rather, viewed in 
the light most favorable to SeaWorld, it has argued that it may not be able to 

maintain voluntary membership in a third-party accreditation body if it implements 

the Proposal. 

Second, that SeaWorld is party to breeding loan agreements does not require 

“intervening action[] by independent third parties” to implement the Proposal. The 

Company does not even allege that the agreements cannot be unilaterally 

terminated, and even assuming they could not be, the Proposal does not specify 

when or how the breeding ban must go into effect. If necessary, SeaWorld can honor 

existing breeding loan agreements that require breeding, terminate them at the 

earliest available opportunity, and decline to enter into any new ones. 

Accordingly, because implementing the Proposal is entirely within the power or 

authority of the Company, it may not be excluded pursuant to Rule 14a-8(i)(7). 

V. Conclusion 

We respectfully request that the Staff decline to issue no-action relief to SeaWorld 

and inform the company that it may not omit the Proposal from its proxy materials. 

Should you need any additional information in reaching your decision, please 

contact me at your earliest convenience. If you intend to issue a no-action letter to 
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SeaWorld, we would welcome the opportunity to discuss this matter further before 

that response is issued. 

Thank you. 

(323) 210-2266 

cc: Joia Lee, Simpson Thatcher & Bartlett LLP 

Very truly yours, 

Jared Goodman 

Director of Animal Law 

JaredG@petaf.org 
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S I M P S ON THAC HER & BAR TLE T T L LP 

4 2 5 L E X I N G T O N A V E N U E 

N E W Y O R K , N Y 1 0 0 1 7 - 3 9 5 4 

( 2 1 2 ) 4 5 5 -2 0 0 0 

F A C S I M I L E ( 2 1 2 ) 4 5 5 - 2 5 0 2 

DIRECT DIAL NUMBER 

(212) 455-7024 
E-MAIL ADDRESS 

joia.lee@stblaw.com 

VIA E-MAIL February 2, 2018 

Re: SeaWorld Entertainment, Inc. – Omission of Shareholder 
Proposal from Proxy Material Pursuant to Rule 14a-8 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F. Street, N.E. 
Washington, D.C. 20549 

Ladies and Gentlemen: 

We are filing this letter on behalf of SeaWorld Entertainment, Inc. (“SeaWorld” or 
the “Company”) with respect to the shareholder proposal and supporting statement 
(collectively, the “Proposal”) submitted by People for the Ethical Treatment of Animals (the 
“Proponent”) for inclusion in the proxy statement and form of proxy to be distributed by the 
Company in connection with its 2018 Annual Meeting of Stockholders (collectively, the 
“Proxy Materials”). A copy of the Proposal and accompanying correspondence from the 
Proponent is attached as Exhibit A. For the reasons stated below, we respectfully request 
that the Staff (the “Staff”) of the Division of Corporation Finance of the Securities and 
Exchange Commission (the “Commission”) not recommend any enforcement action against 
SeaWorld if SeaWorld omits the Proposal in its entirety from the Proxy Materials. 

Pursuant to Staff Legal Bulletin No. 14D (November 7, 2008) (“SLB 14D”), we are 
submitting this request for no-action relief to the Staff via e-mail at 
shareholderproposals@sec.gov in lieu of providing six additional copies of this letter 
pursuant to Rule 14a-8(j), and the undersigned has included her name and telephone number 
both in this letter and in the cover e-mail accompanying this letter. Pursuant to Rule 14a-
8(j) under the Securities and Exchange Act of 1934, as amended (the “Exchange Act”), we 
are: 

BE IJ IN G HO N G KO N G HO U ST O N LO N D O N LO S A N G E LE S P ALO A LT O SÃO P A U L O SEO U L TO KY O WAS H IN G T O N , 
D.C. 

mailto:shareholderproposals@sec.gov


     

 

    
    

      
 
 

 

               
              

  

           

              
               

              
            

             
             

               
         

   

     

       

             
             
             

             
           

              
          
           

           

    

 

           
          
 
             

     
 

             
  

 

SIMPSON THACHER & BARTLETT LLP 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission -2-

1. filing this letter with the Commission no later than 80 calendar days before the 
date on which the Company plans to file its definitive Proxy Materials with the 
Commission; and 

2. simultaneously providing the Proponent with a copy of this submission. 

Rule 14a-8(k) and SLB 14D provide that a shareholder proponent is required to send 
the company a copy of any correspondence that the proponent elects to submit to the 
Commission or the Staff. Accordingly, we hereby inform the Proponent that if the 
Proponent elects to submit additional correspondence to the Commission or the Staff 
relating to the Proposal, the Proponent must concurrently furnish a copy of that 
correspondence to the Company. Similarly, the Company will promptly forward to the 
Proponent any response received from the Staff to this request that the Staff transmits by 
email or fax only to the Company. 

I. The Proposal 

The Proposal reads as follows: 

“Ending of All Captive Breeding Programs 

RESOLVED that in order to reverse the escalating decline in SeaWorld’s value and 
global reputation—as evidenced by a steady drop in visitor attendance as the public 
learns that animals suffer and die in cramped SeaWorld tanks; a class-action lawsuit 
by investors who believe that they were intentionally misled by the corporation; a 
criminal fraud investigation conducted by the Department of Justice; the recent 
layoffs of an additional 350 employees, bringing the total to nearly 1,000 since the 
release of Blackfish; and sinking revenue, including falling average admissions 
revenue per visitor and declining in-park spending—the shareholders urge the board, 
as a start, to ban all captive breeding in SeaWorld parks.” 

II. Bases for Exclusion 

The Company respectfully requests the Staff’s concurrence that the Company may 
exclude the Proposal from its Proxy Materials in reliance on: 

• Rule 14a-8(i)(7) because the Proposal deals with a matter relating to the 
Company’s ordinary business operations; 

• Rule 14a-8(i)(3) because the Proposal is vague and indefinite and thus inherently 
misleading; and 



     

 

    
    

      
 
 

 

 
             

  
 

  
 

            

        
 

           
             

              
             

             
               

               
               

           
          

 
          

              
              

                
              

                
   

            
              
               
             

               
                

            
              

                 
            

           
         

 

SIMPSON THACHER & BARTLETT LLP 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission -3-

• Rule 14a-8(i)(6) because the Company lacks the power or authority to implement 
the Proposal. 

III. Analysis 

A. The Proposal Is Excludable Under Rule 14a-8(i)(7) Because It Deals with 

Matters Relating to the Company’s Ordinary Business Operations 

Rule 14a-8(i)(7) permits the exclusion of shareholder proposals dealing with matters 
relating to a company’s “ordinary business operations.” The Commission has explained that 
the underlying policy of the ordinary business exclusion is “to confine the resolution of 
ordinary business problems to management and the board of directors, since it is 
impracticable for shareholders to decide how to solve such problems at an annual 
shareholders meeting.” Exchange Act Release No. 40018 (May 21, 1998). As explained by 
the Commission, the term “ordinary business” in this context refers to “matters that are not 
necessarily ‘ordinary’ in the common meaning of the word, and is rooted in the corporate 
law concept providing management with flexibility in directing certain core matters 
involving the company’s business and operations.” Id. 

According to the Commission, two central considerations underlie the ordinary 
business exclusion. First, “[c]ertain tasks are so fundamental to management’s ability to run 
a company on a day-to-day basis” that they are not proper subjects for shareholder 
proposals. Id. “The second consideration relates to the degree to which the proposal seeks 
to ‘micro-manage’ the company by probing too deeply into matters of a complex nature 
upon which shareholders, as a group, would not be in a position to make an informed 
judgment.” Id. 

As described below under “—B. The Proposal is Excludable Under Rule 14a-8(i)(3) 
because it is vague and indefinite and thus inherently misleading”, the Proposal is vague 
because (i) it literally requests that the Company ban “all captive breeding” but fails to 
identify whether “all” refers only to marine animals (as suggested by the supporting 
statement) or all of the over 1,700 species of both marine and terrestrial animals in 
SeaWorld’s care and (ii) it fails to specify whether the ban should apply only to breeding 
through artificial insemination (“AI”) (again, as suggested by the supporting statement) or 
both breeding through AI and natural breeding. However, as explained more fully directly 
below, a ban on breeding, regardless of whether such ban relates to all or only some of 
SeaWorld’s animals, or prohibits natural breeding in addition to breeding through AI, 
implicates both considerations underlying the ordinary business exclusion and is thus 
excludable as pertaining to the Company’s ordinary business operations. 



     

 

    
    

      
 
 

 

        

 
            

               
              

                 
             

             
             

           
               

           
              

             
            

           
               

            
             

               
           

             
             

              
          

     
 

              
             

              
               

             
             

               
           

               
          

                                                
         

 

SIMPSON THACHER & BARTLETT LLP 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission -4-

1. The Proposal Seeks to Micro-Manage the Company. 

SeaWorld is one of the world’s foremost zoological organizations, with over 1,700 
marine and terrestrial species in its care, and is a worldwide leader in animal welfare, 
training, husbandry and veterinary care. The well-being of the animals in SeaWorld’s care 
is a top priority for the Company. Animal care and welfare at SeaWorld are also highly 
regulated by the federal government, through a complex set of laws and regulations, 
frequent inspections by federal veterinarians and other officials, as well as strict licensing 
requirements which SeaWorld maintains every year. SeaWorld is also accredited by the 
Association of Zoos and Aquariums (the “AZA”), an independent accrediting organization 
that evaluates zoos and aquariums to make sure they meet the AZA’s high standards for 
animal management and care, including with respect to living environments, social 
groupings, health, and nutrition.1 As part of its AZA accreditation, SeaWorld participates 
in AZA Taxon Advisory Groups (“TAGS”), which are composed of expert advisors that 
examine conservation needs of an entire taxon (e.g., marine mammals). Among other 
functions, TAGS oversee Species Survival Plan (“SSP”) Programs, which manage breeding 
of a species or sub-species through the development of a plan that, among other things, 
recommends breeding pairs and transfers (a “Breeding and Transfer Plan”). AZA 
accreditation requires that SeaWorld participate in every SSP Program that pertains to an 
animal in its care. In order to comply with federal regulations, licensing requirements and 
accreditation standards, SeaWorld has detailed animal care policies and procedures and 
follows all applicable government regulations regarding the animals in its care. The 
Company’s policies and all animal care decisions made by the Company, including with 
respect to breeding, are based on a complex set of factors involving animal well-being, 
safety, resource availability and cost, labor efficiency, transportation, and regulatory 
compliance, among other factors. 

The ability of SeaWorld to make decisions regarding the care of its animals is 
fundamental to its operation of the business. The Company’s management maintains a 
constant focus on a broad spectrum of animal care issues, including display, husbandry and 
breeding practices with respect to the animals in SeaWorld’s care. Because SeaWorld is a 
zoological organization, the breeding of animals is, by definition, part of the Company’s 
management functions. The ability of SeaWorld to maintain its licenses, permits and AZA-
accredited status are also fundamental to the operation of the business. Indeed, as discussed 
above, SeaWorld’s AZA accreditation requires it to participate in sustainability efforts 
pursuant to the SSP Programs. By attempting to impose upon the Company a specific 
husbandry decision, the Proposal seeks to micro-manage the Company’s operations, 

1 See website of AZA, Becoming Accredited, available at https://www.aza.org/becoming-
accredited. 

https://www.aza.org/becoming
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interfering with complex animal well-being, business and operational decisions upon which 
the Company’s shareholders are not in a position to make an informed judgment. 

Furthermore, specific husbandry and breeding practices suited for one animal species 
may not be similarly suited for another. Decisions regarding breeding practices require deep 
knowledge of animal care issues. According to the AZA, there are currently nearly 500 SSP 
Programs, each responsible for developing a separate and comprehensive Breeding and 
Transfer Plan.2 The large number of SSP Programs demonstrates how tailored a breeding 
plan must be to a particular species – there is no “one-size-fits-all” approach as the Proposal 
seems to suggest. Moreover, decisions specifically relating to SeaWorld’s sustainability 
practices, as opposed to those of other zoological institutions, further require detailed 
knowledge of SeaWorld’s business and operations – information to which the Company’s 
shareholders may not have access. Given the complexity of the issue, the Company’s 
breeding and sustainability practices remain under active supervision by the Company’s 
management and zoological team and, under certain circumstances, the Company’s board of 
directors (the “Board”). For example, among other initiatives, in May of 2015 the Board 
formed a special committee (the “Special Committee”) for the primary purpose of 
evaluating long-range business initiatives, including a broad spectrum of enhancements, 
modifications and alternatives with respect to the display, husbandry and breeding practices, 
handling and care, and study and research of the Company’s orcas in light of the uncertain 
legal, legislative and regulatory environment and evolving public sentiment regarding such 
matters. It was only after ten months and as many meetings of the Special Committee (in 
person or by telephone), significant consultation with the Company’s animal care experts 
and regular reports by the Special Committee to the Board that the Company announced on 
March 17, 2016 that the orcas that were currently in its care would be the last generation of 
orcas at SeaWorld. This illustrates the amount of effort, deliberation and care needed for a 
breeding decision to be made with respect to just one out of over 1,700 species of animals in 
the Company’s care. The Proposal broadly seeks to ban “all captive breeding in SeaWorld 
parks” without the benefit of vital information necessary to make such a decision. 
Regardless of whether the Proposal’s intent is to ban breeding of all marine animals or both 
marine and terrestrial animals, or to ban AI or both AI and natural breeding, the complexity 
of the determination even as it relates to just one species demonstrates the impracticability 
(if not impossibility) for shareholders to make such a determination at an annual meeting. 

The Staff has consistently concurred that shareholder proposals attempting to micro-
manage a company by substituting the judgment of stockholders for that of management 
with respect to complex day-to-day business operations are excludable under Rule 14a-
8(i)(7). Just last year, the Staff concurred in the Company’s exclusion of a proposal 

2 See website of AZA, Species Survival Plan Programs, available at 

https://www.aza.org/species-survival-plan-programs. 

https://www.aza.org/species-survival-plan-programs
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requesting the replacement of the Company’s live orca exhibits with virtual reality 
experiences as “seek[ing] to micromanage the company by probing too deeply into matters 
of a complex nature upon which shareholders, as a group, would not be in a position to make 
an informed judgment.” SeaWorld Entertainment, Inc. (avail. Mar. 30, 2017, recon. denied 
Apr. 17, 2017). The Proposal is vague, but even its most narrow reading – seeking to ban 
AI of marine animals in SeaWorld’s care – would mean that implementation of the Proposal 
would ultimately require the replacement of not only the Company’s live orca exhibits, as 
requested last year when no-action relief was granted, but indeed any and all of the 
Company’s exhibits of marine animals that are bred via AI. The broadest reading of the 
Proposal would require replacement of all of the Company’s live animal exhibits.3 

As a regulated, licensed and professionally accredited zoological organization, the 
ability of SeaWorld to make decisions regarding the care of its animals is fundamental to the 
operation of its business, as well as to the well-being of the animals in its care. By 
attempting to impose upon the Company a specific decision with respect to the Company’s 
breeding practices, the Proposal, like the Proponent’s proposal last year, again seeks to 
micro-manage the Company’s operations, interfering with complex business, regulatory and 
animal well-being decisions upon which the Company’s shareholders are not in a position to 
make an informed judgment. The scope of the Company’s sustainability program may not 
be properly delegated to, and should not be micro-managed by, the Company’s shareholders. 
Accordingly, the Proposal may be excluded under Rule 14a-8(i)(7) as relating to the 
Company’s ordinary business operations. 

2. The Subject Matter of the Proposal is Fundamental to Management’s Ability to 

Run the Company’s Day-to-Day Business, as it Relates to the Company’s 

Decision to Sell a Product or Service. 

At the core of SeaWorld’s business is its delivery of personal, interactive and 
educational experiences that allow guests to experience and connect with marine and 
terrestrial animals. An integral part of SeaWorld’s business, therefore, is selecting and 
designing rides, exhibits, shows and attractions for its theme parks that achieve this mission. 

3 Also last year, in Deere & Company (avail. Dec. 27, 2017), the Staff concurred in the 
exclusion of a proposal requiring the preparation of a report to shareholders that 
would evaluate the potential for the company to achieve, by a fixed date, “net-zero” 
emissions of greenhouse gases relative to operations directly owned by the company 
and major suppliers because the proposal sought “to micromanage the [c]ompany by 
probing too deeply into matters of a complex nature upon which shareholders, as a 
group, would not be in a position to make an informed judgment.” The Proposal, by 
contrast, goes much further than simply requiring a report on the potential cessation 
of breeding of the Company’s myriad animal species. 
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Indeed, one of the hallmark services SeaWorld provides its customers is the ability to 
encounter and engage with various animals in its one-of-a-kind zoological displays, 
inspiring guests to protect animals and conserve their habitats. 

Decisions regarding whether and how to feature the animals in its care are 
fundamental to the Company’s day-to-day operations. These decisions inherently involve 
complex issues that require deep knowledge of the Company’s business and operations. The 
Proposal’s request that the Company end all breeding (whether it be of marine animals or 
both marine and terrestrial animals or through AI or both AI and natural breeding) is, in 
essence, an attempt to direct the Company to eliminate a particular service it currently 
provides – i.e., the opportunity to view and experience its various species of animals. 
Indeed, it is well known that PETA’s goal is for SeaWorld to cease featuring animals in its 
parks.4 The supporting statement also suggests that the Company should introduce 
“innovative exhibits...such as augmented or virtual reality displays”. Allowing shareholders 
to dictate which services the Company provides its customers, however, would 
inappropriately delegate to shareholders management’s role in directing the day-to-day 
business of the Company. 

The Staff has consistently taken the position that proposals seeking to dictate 
management’s decisions regarding the selection of products or services a company offers for 
sale implicate the company’s ordinary business operations and are thus excludable under 
Rule 14a-8(i)(7). See, e.g., Amazon.com, Inc. (avail. Mar. 11, 2016) (concurring in the 
exclusion of a shareholder proposal requesting that the company “issue a report addressing 
animal cruelty in the supply chain,” since “the proposal relates to the products and services 
offered for sale by the company” and noting that “[p]roposals concerning the sale of 
particular products and services are generally excludable under rule 14a-8(i)(7)”); 
Amazon.com, Inc. (avail. Mar. 27, 2015) (permitting the exclusion of a shareholder proposal 
requesting the disclosure of any reputational and financial risks the company may face as a 
result of negative public opinion pertaining to the treatment of animals used to produce 
products it sells and noting that “[p]roposals concerning the sale of particular products and 
services are generally excludable under rule 14a-8(i)(7)”); Papa John’s International, Inc. 

(avail. Feb. 13, 2015)(granting no-action relief under Rule 14a-8(i)(7) because the proposal 
related to the choice of products offered for sale); Lowe’s Companies, Inc. (avail. Mar. 18, 
2010) (granting no-action relief under Rule 14a-8(i)(7) with regard to a proposal 
encouraging the company to place warning labels on the glue traps sold in its stores, 
explicitly noting that “the proposal relates to the manner in which [the company] sells 
particular products” and that “[p]roposals concerning the sale of particular products are 

4 See, e.g., PETA website, https://www.seaworldofhurt.com/about/ (stating that PETA is 
urging SeaWorld to end “the use of all animals and retiring the orcas, dolphins, and 
other animals to seaside sanctuaries”). 

https://www.seaworldofhurt.com/about
http:Amazon.com
http:Amazon.com
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generally excludable under rule 14a-8(i)(7)”); The Home Depot, Inc. (avail. Mar. 12, 2010) 
(same); PetSmart, Inc. (avail. Apr. 8, 2009) (concurring that a proposal requesting that the 
board of directors “produce a report on the feasibility of [the company] phasing out its sale 
of live animals by 2014” may be excluded under Rule 14a-8(i)(7), as it relates to the “sale of 
particular goods”); Lowe’s Companies, Inc. (avail. Feb. 1, 2008) (permitting the exclusion 
of a proposal encouraging the company end its sale of glue traps, as it relates to “the sale of 
a particular product”); The Home Depot, Inc. (avail. Jan. 24, 2008) (same). 

The Staff has made clear that proposals relating to the sale of services are equally 
excludable under Rule 14a-8(i)(7) as those relating to the sale of goods. See, e.g., 
JPMorgan Chase & Co. (avail. Mar. 7, 2013) (concurring in the exclusion of a proposal 
requesting that the board “adopt public policy principles for national and international 
reforms to prevent illicit financial flows. . .” based upon principles specified in the proposal, 
expressly noting that “the proposal relates to principles regarding the products and services 
that the company offers”); Wells Fargo & Co. (avail. Jan. 28, 2013, recon. denied Mar. 4, 
2013) (granting no-action relief under Rule 14a-8(i)(7) where the proposal requested that the 
company prepare a report discussing the adequacy of the company’s policies in addressing 
the social and financial impacts of the company’s direct deposit advance lending service, 
noting in particular that “the proposal relates to the products and services offered for sale by 
the company” and that “[p]roposals concerning the sale of particular products and services 
are generally excludable under rule 14a-8(i)(7)”); General Electric Co. (avail. Jan. 7, 2011) 
(permitting the exclusion of a proposal focused on the scope of the financial services offered 
by the company, explicitly stating that “the proposal appears to relate to the emphasis that 
the company places on the various products and services it offers for sale” and that 
“[p]roposals concerning the sale of particular products and services are generally excludable 
under rule 14a-8(i)(7)”). 

Because the Proposal constrains the ability of SeaWorld’s management to determine 
which services to provide its customers, the Proposal is similarly excludable under Rule 
14a-8(i)(7). 

3. The Proposal Does Not Raise a Significant Social Policy Issue. 

The Commission has indicated that proposals that relate to ordinary business matters 
but that focus on “sufficiently significant social policy issues . . . generally would not be 
considered to be excludable [under Rule 14a-8(i)(7)] because the proposals would transcend 
the day-to-day business matters.” Exchange Act Release No. 40018. Similar to the 
Proponent’s shareholder proposal from last year requesting that the Company retire its orcas 
to “seaside sanctuaries” which the Staff determined was excludable under Rule 14a-8(i)(7), 
the Proposal purports to relate to the humane treatment of animals but does not actually raise 
any significant social policy issue and is excludable as pertaining to the Company’s ordinary 
business operations. 
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The Company is aware that the Staff has previously declined to grant no-action relief 
under Rule 14a-8(i)(7) in specific circumstances in which the proposal raised the issue of 
alleged inhumane treatment of animals. The Staff has found, for example, that a “significant 
social policy issue” is raised by: (i) animal testing (see Revlon, Inc. (avail. Mar. 18, 2014)); 
(ii) killing animals for their fur (see Coach, Inc. (avail. Aug. 19, 2010)); (iii) performing 
medically unnecessary surgeries on animals (see DeVry Inc. (avail. Sept. 25, 2009)); and 
(iv) the inhumane killing of animals (see Wendy’s International, Inc. (avail. Feb. 8, 2005); 
Hormel Foods Corp. (avail. Nov. 10, 2005)). The Proposal, however, is clearly 
distinguishable from these cases; not only does SeaWorld not harm any animals – through 
testing, abuse, or otherwise – but its mission is to inspire guests through education and up-
close experiences with animals and to care for and protect animals. The Company employs 
veterinarians and zoological staff members that have been caring for animals for more than 
five decades, and its experience in animal care, research, rescue and rehabilitation is a 
resource for zoos, aquariums and conservation organizations worldwide. Additionally, by 
allowing its guests to experience the animals in its care, SeaWorld aims to inspire its guests 
to get involved in conservation efforts. In essence, SeaWorld is a zoological and 
conservation organization whose “product” is the interactive experience with the animals 
themselves for the primary purpose of advancing conservation, which distinguishes 
SeaWorld from a company whose products are derived from animals or necessitate animal 
experimentation. At the very least, SeaWorld would not be able to maintain its AZA 
accreditation, with the AZA’s extraordinary focus on animal care, welfare and well-being, if 
it engaged in the inhumane treatment of animals. As discussed below under “—B. The 
Proposal is Excludable Under Rule 14a-8(i)(3) because it is vague and indefinite and thus 
inherently misleading”, the Proposal could be interpreted to require that the Company 
ultimately eliminate all live animals from the Company’s parks which, for the reasons stated 
above, has no nexus to the alleged inhumane treatment of animals. Thus, a proposal to end 
breeding is not only directly related to the Company’s day to day business operations, but 
does not implicate any significant social policy issue. 

The supporting statement relating to the Proposal purports to connect breeding to 
inhumane treatment of animals – it characterizes the breeding of dolphins as “invasive and 
traumatizing”. However, animal breeding does not necessitate the inhumane treatment of 
such animals. Furthermore, the Company’s experience and innovation in animal husbandry 
have led to many advances in the care of species in zoological facilities and in the 
conservation of wild populations.5 As discussed above, SeaWorld’s sustainability programs 

5 See J.K. O’Brien and T.R. Robeck, The Value of Ex Situ Cetacean Populations in 

Understanding Reproductive Physiology and Developing Assisted Reproductive 

Technology for Ex Situ and In Situ Species Management and Conservation Efforts, 
UCLA International Journal of Comparative Psychology (Jan. 1, 2010), 
https://cloudfront.escholarship.org/dist/prd/content/qt1n15q19h/qt1n15q19h.pdf 

https://cloudfront.escholarship.org/dist/prd/content/qt1n15q19h/qt1n15q19h.pdf
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are complex and highly species specific – ending breeding could conceivably be beneficial 
to some animals but the Proponent’s sweepingly broad proposal would likely be detrimental 
to a number of animals in SeaWorld’s care. As such, the Proposal does not relate to the 
inhumane treatment of animals. 

In any case, the Staff has maintained that a proposal’s relation to a social policy issue 
does not necessarily permit shareholders to interfere with the ordinary business matters of 
the company; rather, the significance of the social policy issue and the extent of the potential 
interference are considered together. See Staff Legal Bulletin No. 14H (Oct. 22, 2015) 
(concurring that that “the Commission ‘treats the significance and transcendence concepts as 
interrelated, rather than independent’”). Accordingly, the Staff has determined in several 
instances that shareholder proposals raising the issue of alleged inhumane treatment of 
animals in connection with the sale of products are nonetheless excludable under Rule 14a-
8(i)(7). See, e.g., Amazon.com, Inc. (avail. Mar. 11, 2016) (granting no-action relief under 
Rule 14a-8(i)(7) with regard to a shareholder proposal requesting that the company “issue a 
report addressing animal cruelty in the supply chain”); Amazon.com, Inc. (avail. Mar. 27, 
2015) (permitting the exclusion of a proposal requesting that the company disclose any 
reputational and financial risks it may face as a result of negative public opinion pertaining 
to the treatment of animals used to produce products it sells); Lowe’s Companies, Inc. (avail. 

Mar. 18, 2010) (permitting the exclusion of a proposal encouraging the company to place 
warning labels on the glue traps sold in its stores); The Home Depot, Inc. (avail. Mar. 12, 
2010) (same); PetSmart, Inc. (avail. Apr. 8, 2009) (permitting the exclusion of a proposal 
requesting a feasibility report on phasing out the sale of live animals); Wal-Mart Stores, Inc. 

(avail. Mar. 24, 2008) (permitting the exclusion of a proposal requesting a report on the 
“viability of the UK cage-free egg policy, discussing any issues raised that would affect a 
similar move forward in the US; what the company is doing in the domestic market and 
what further steps can be taken to forward its position on this important animal welfare 
issue”); Lowe’s Companies, Inc. (avail. Feb. 1, 2008) (permitting the exclusion of a proposal 
requesting that the company end the sale of glue traps in its stores); The Home Depot, Inc. 

(avail. Jan. 24, 2008) (same); PetSmart, Inc. (avail. Apr. 14, 2006) (permitting the exclusion 
of a proposal requesting that the board issue a report on whether the company will end all 
bird sales). As in each of the letters cited above, the Proposal directly relates to the products 
or services offered by the Company, as discussed in Section III.A.2 above, and is therefore 
excludable, even assuming that it relates to animal welfare. 

(describing the benefits of reproductive research and assisted reproductive 
technology for wild cetacean populations). 

http:Amazon.com
http:Amazon.com
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B. The Proposal is Excludable Under Rule 14a-8(i)(3) because it is vague and 

indefinite and thus inherently misleading. 

Rule 14a-8(i)(3) provides that a shareholder proposal may be excluded from the 
company’s proxy materials “[i]f the proposal or supporting statement is contrary to any of 
the Commission’s proxy rules, including Rule 14a-9, which prohibits materially false or 
misleading statements in proxy soliciting materials.” The Commission has explained that 
exclusion of a proposal may be appropriate where “the resolution contained in the proposal 
is so inherently vague or indefinite that neither the stockholders voting on the proposal, nor 
the company in implementing the proposal (if adopted), would be able to determine with any 
reasonable certainty exactly what actions or measures the proposal requires.” Staff Legal 
Bulletin No. 14B (Sept. 15, 2004). See also Dyer v. Securities and Exchange Commission, 
287 F.2d 773, 781 (8th Cir. 1961) (“It appears to us that the proposal, as drafted and 
submitted to the company, is so vague and indefinite as to make it impossible for either the 
board of directors or the stockholders at large to comprehend precisely what the proposal 
would entail.”). The Commission has recognized that ambiguity creates the risk that “any 
action ultimately taken by the [c]ompany upon implementation could be significantly 
different from the actions envisioned by shareholders voting on the proposal.” Fuqua 

Industries, Inc. (avail. Mar. 12, 1991). 

The Proposal to urge the board, “as a start,” to “ban all captive breeding in SeaWorld 
parks” is subject to multiple potentially conflicting interpretations and does not provide 
sufficient guidance to enable the Company to implement it without making significant 
assumptions regarding what the Proponent is actually contemplating. The resolution refers 
to “all captive breeding” but it is not at all clear whether the Proponent is suggesting a ban 
on breeding of all marine mammals or all marine and terrestrial animals in SeaWorld’s care. 
While the proposed resolution literally refers to all breeding, the supporting statement 
references only marine mammals (orcas, dolphins, belugas and polar bears) and “marine 
life” and uses the phrase “concrete tank”, which is frequently used by the Proponent to 
describe the habitats of marine animals. SeaWorld’s zoological collection consists of over 
1,700 species of marine and terrestrial animals – differences in the interpretation of “all” 
would result in a vast difference in the scope of the Proposal. 

Furthermore, it is unclear whether the ban on all breeding includes breeding through 
AI only or through both AI and natural breeding. The supporting statement only references 
AI but again, it also hints at the Proponent’s objective for the Company to replace all its live 
animal exhibits with virtual reality displays. Notably, the substantial majority of animal 
births at SeaWorld are through natural breeding. Again, differences in the interpretation of 
“all” would significantly alter the scope of the Proposal. Moreover, the implementation of a 
complete ban on natural breeding would be exceedingly difficult to manage and would 
significantly vary among species. The Proposal is framed as a simple ban but the lack of 
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thought and detail provided by the Proponent surrounding such a complex decision renders 
the Proposal misleading. 

The Proposal also states that the banning of breeding is just “a start” but it is unclear 
what further actions the Proponent is proposing that the Company take. Is the Proponent 
further asking the Company to eliminate all live animals from the Company’s parks and 
replace them with new “augmented or virtual reality display” as referenced in the supporting 
statement? If so, will shareholders understand that that is the real intent of the Proposal? 
See also note 2, supra. It is unclear and the substantial likelihood that the Company’s 
shareholders may have differing interpretations while voting on the Proposal renders the 
Proposal vague and indefinite. See e.g., General Motors Corporation (avail. Mar. 26, 2009) 
(proposal excluded where the meaning or application of terms or standards used in it may be 
subject to differing interpretations); Yahoo! Inc. (avail. Mar. 26, 2008) (a proposal is 
misleading if an action ultimately taken upon implementation could be significantly 
different from the actions envisioned by the shareholders while voting); Wendy’s 

International, Inc. (avail. Feb. 24, 2006) (proposal may be excluded where it will involve 
subjective determinations concerning what certain terms mean or how they will be applied); 
Wal-Mart Stores, Inc. (avail. Apr. 2, 2001) (proposal vague and misleading because it was 
unclear as to which products it was intended to apply). 

In addition, the Proposal and supporting statement make several allegations that, 
although phrased in the form of factual assertions, are actually the Proponent’s 
unsubstantiated opinions and lack any citation or support of any kind. Such statements 
render the Proposal materially misleading. For example: 

• The Proposal references “[t]he escalating decline in SeaWorld’s value and global 
reputation...” without defining “value” or offering proof of a decline in global 
reputation. 

• The Proposal states that “animals suffer and die in cramped SeaWorld tanks”, which 
is an uncorroborated and biased opinion and runs contrary to SeaWorld’s ability to 
maintain its permits and AZA accreditation. 

• The Proposal’s implication that the ban on breeding will “reverse the escalating 
decline in SeaWorld’s value” is not supported and fails to explain how banning 
breeding could or would improve any such decline in value. 

• The supporting statement states that artificial insemination of dolphins is 
“traumatizing” especially when “so many dolphins at SeaWorld have perished 
prematurely.” These characterizations are inflammatory and represent the 
Proponent’s biased opinion. 
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• The statement that “SeaWorld’s callous abandonment of the orcas at Loro Parque 
has met with global outrage” is not true – SeaWorld has not “abandoned” the orcas, 
which have resided at Loro Parque for over ten years, and furthermore, it is unclear 
what the Proponent means by “global outrage”. 

• The supporting statement suggests that SeaWorld can recover by “introducing 
innovative exhibits that don’t rely on cruelly exploiting animals, such as augmented 
or virtual reality displays that allow visitors to observe, ‘interact’ with, and learn 
about marine life.” The implication that SeaWorld “cruelly exploits” animals is the 
Proponent’s uncorroborated and biased opinion, is not true and again runs contrary to 
SeaWorld’s ability to maintain its AZA accreditation. In addition, introducing 
“virtual reality displays” can be done whether or not breeding continues. The 
Proponent again fails to explain the nexus between banning breeding and a 
“recovery” by SeaWorld. 

• The supporting statement suggests that the ban on breeding is “ethically and 
economically responsible” but offers no evidence why this would be the case. As 
discussed above, SeaWorld participates in the AZA’s SSP Programs, the stated 
mission of which includes enhancing species conservation initiatives through 
development of Breeding and Transfer Plans, which are “designed to maintain a 
healthy, genetically diverse and demographically stable population of a species for 
the long-term future”. 6 

C. The Proposal is Excludable Under Rule 14a-8(i)(6) because the Company 

lacks the power or authority to implement the Proposal. 

Under Rule 14a-8(i)(6), a company may exclude a shareholder proposal from its 
proxy materials if the company lacks the power or authority to implement the proposal. In 
its 1998 release adopting amendments to Rule 14a-8, the Commission indicated that 
exclusion under Rule 14a-8(i)(6) “may be justified where implementing the proposal would 
require intervening actions by independent third parties.” Securities and Exchange 
Commission, “Amendments to Rules on Shareholder Proposals,” Exchange Act Release No. 
40018 (May 21, 1998), at n.20. 

As a zoological organization, SeaWorld is party to over 300 breeding loan 
agreements with other zoological organizations pursuant to which SeaWorld is expected to 
place the animals subject to these agreements (and loaned to SeaWorld) in breeding 

6 See AZA Species Survival Plan Program Handbook, available at 
https://www.aza.org/assets/2332/aza_species_survival_plan_handbook_2017.pdf. 

https://www.aza.org/assets/2332/aza_species_survival_plan_handbook_2017.pdf
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scenarios. A ban on all breeding would prevent the Company from being able to 
implement, or even attempt to implement, the purpose of these contractual agreements. 

Furthermore, as discussed above, one of the goals of the AZA is cooperative animal 
management and conservation and, in furtherance of this goal, the AZA requires that its 
institutions participate in SSP Programs. SSP Programs make breeding and other population 
management recommendations, which could be to breed or not to breed certain animals. A 
complete ban on breeding at SeaWorld as suggested by the Proposal would prevent 
SeaWorld from the ability to abide by an SSP Program that recommends breeding- a 
recommendation that indeed, SeaWorld likely participated in making. This inability to 
further the purpose ofan SSP Program (made with animal well-being and conservation 
efforts in mind) could jeopardize Sea World's AZA accreditation. As such, the Company 
lacks the power or authority to implement the Proposal and the Proposal is therefore 
excludable under Rule 14a-8(i)(6). 

Conclusion 

On behalfof the Company, we hereby respectfully request that the Staffexpress its 
intention not to recommend enforcement action if the Proposal is excluded from the 
Company's Proxy Materials for the reasons set forth above. 

If the Staffdisagrees with the Company's conclusions regarding omission of the 
Proposal, or ifany additional submissions are desired in support of the Company's position, 
we would appreciate an opportunity to speak with you by telephone prior to the issuance of 
the Staffs Rule 14a-8(j) response. 

If you have any questions regarding this request, or need any additional information, 
please do not hesitate to contact the undersigned at (212) 455-7024 orjoia.lee@stblaw.com 
or Amanda Weiss at (212) 455-3934 or amanda.weiss@stblaw.com. 

Si~ 

Joia Lee 

Enclosures 

cc: G. Anthony Taylor, SeaWorld Entertainment, Inc. 
Carlos Clark, SeaWorld Entertainment, Inc. 
Igor Fert, Simpson Thacher & Bartlett LLP 
Jared S. Goodman, PETA Foundation 

mailto:amanda.weiss@stblaw.com
mailto:joia.lee@stblaw.com


 

 

 
  

       

 

 

Exhibit A 

Copy of the Proposal and Accompanying Correspondence 



December 18, 2017 

G. Anthony (Tony) Taylor 
Corporate Secretary 
Sea World Entertainment, Inc. 
9205 South Park Center Loop, Suite 400 
Orlando, Florida 32819 

Via UPS Next Day Air Saver 

Dear Mr. Taylor: 

Attached to this letter is a shareholder proposal submitted for inclusion in the 
proxy statement for the 2018 annual meeting. Also enclosed is a letter from 
People for the Ethical Treatment of Animals ' (PETA) brokerage finn, RBC 
Wealth Management, con finning ownership of 3 39 shares of Sea World 
Entertainment, Inc. common stock, which were acquired at least one year ago. 
PETA has held at least $2,000 worth of common stock continuously for more 
than one year and intends to hold at least this amount through and including the 
date of the 2018 shareholders meeting. 

Please communicate with PETA's authorized representative Jared S. Goodman if 
you need any further information. Mr. Goodman can be reached at Jared S. 
Goodman, PETA Foundation, 2154 W. Sunset Blvd., Los Angeles, CA 90026, 
by telephone at (323) 210-2266, or by e-mail at JaredG@PetaF.org. If Sea World 
Entertainment, Inc. will attempt to exclude any portion of this proposal under 
Rule 14a-8, please advise Mr. Goodman within 14 days of your receipt of this 
proposal. 

Sincerely, 

Sara Britt, Corporate Liaison 
PET A Corporate Affairs 

Enclosures: 2018 Shareholder Resolution 
RBC Wealth Management letter 

PEOPLE FOR 
THE ETHICAL 
TREATMENT 
OF ANIMALS 

Washington, D.C. 
1536 16th St. N.W. 
Washington, DC 20036 
202-483-PETA 

Los Angeles 
2 154 W. Sunset Blvd. 
Los Angeles, CA 90026 
323-644-PETA 

Norfolk 
501 Front St. 
Norfolk, VA 23510 
757-622-PETA 

Oakland 
554 Grand Ave. 
Oakland, CA 94610 
5 10-763-PETA 

lnfo@peta.org 
PETA.erg 

Aff iliates 

• PETA Indio 

• PETA Australia 

• PETA Germany 

• PETA Asia-Pacific 

• PETA Netherlands 

• PETA Founda tion IU.K.) 



Ending of All Captive Breeding Programs 

RESOLVED that in order to reverse the escalating decline in Sea World 's value and global 
reputation-as evidenced by a steady drop in visitor attendance as the public learns that animals 
suffer and die in cramped Sea World tanks; a class-action lawsuit by investors who believe that 
they were intentionally misled by the corporation; a criminal fraud investigation conducted by 
the Department of Justice; the recent layoffs of an additional 350 employees, bringing the total to 
nearly 1,000 since the release of B!ack/ish; and sinking revenue, including falling average 
admissions revenue per visitor and declining in-park spending- the shareholders urge the board, 
as a start, to ban all captive breeding in Sea World parks. 

Supporting Statement 
While Sea World 's ban against breeding orcas was a step in the right direction, the measure does 
not go far enough to mitigate the park' s many serious failures. In addition to the three orcas who 
have died in 2017- Tilikum, Kyara, and Kasatka- many other animals have lost their lives, 
including the newborn calf born to Commerson's dolphin Ringer, a newborn beluga calf, and 
polar bear Szenja, who died shortly after her companion of 20 years was shipped off to the 
Pittsburgh Zoo for breeding. 

SeaWorlcl 's business model of breeding and displaying animals and forcing them to perform is 
no longer tenable. Masturbating male dolphins and sedating females so they can be subjected to 
invasive and traumatizing a1tificial insemination- especially when so many dolphins at 
Sea World have perished prematurely- is indefensible. 

Public condemnation of confining animals to cramped concrete tanks so they can be used for 
human entertainment continues to grow. There is no reasonable expectation that this trend will 
reverse itself. 

Furthermore, public antipathy is not limited to the United States. Sea World's callous 
abandonment of the orcas at Loro Parque has met with global outrage. 

Ending our company's breeding programs would mean that these socially complex animals will 
no longer spend years in captivity at Sea World parks, living in incompatible groups and 
suffering in small enclosures- conditions that the public will no longer tolerate. 

Sea World can start to recover from its significant financial and public relations downward spiral 
by ending its captive breeding programs and introducing innovative exhibits that don 't rely on 
cruelly exploiting animals, such as augmented or virtual reality displays that allow visitors to 
observe, "interact" with, and learn about marine life. 

We urge the shareholders to support this ethically and economically responsible resolution to ban 
all breeding at Sea World parks. 



Wealth 
Management 

December I 8, 2017 

Tracy Reiman 
Executive Vice President 
People for the Ethical Treatment of Animals 
501 Front Street 
Norfolk, VA 235 10 

99 Almaden Boulevard 
Suite 300 
San)ose, CA 95113-1603 

Office: 408.292.2442 
Toll Free: 800.421.2746 
Fax: 408.298.829~ 

Re: Verification of Shareholder Ownership in Sea World Ente11ainment, Inc. 

Dear Ms. Reiman: 

This letter verifies that People for the Ethical Treatment of Animals (PET A) is the 
beneficial owner of 339 shares of Sea World Entertainment, Inc. common stock and that 
PETA has continuously held at least $2,000.00 in market value for at kust one year prior 
to and including the date of this letter. 

Should you have any questions or require additional information, please ·contacl me at 
(408) 947-3322. 

Sincerely, 

Thach Nguyen 
Registered Client Associate to Joshua Levine 
Senior Vice President - financial Advisor 
RBC Wealth Management 

RBC Wenlth Mij11ni;cme11l, ;1 divis ion of RBC C~pi!al M,1rkets, LLC, member IIYSE/ rlNRA/SIPC. 




