UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON ,

D.C. 20549

DIVISION OF
CORPORATION FINANCE

December 4, 2018

Sam Whittington
Apple Inc.
sam_whittington@apple.com
Re:

Apple Inc.
Incoming letter dated September 26, 2018

Dear Mr. Whittington:
This letter is in response to your correspondence dated September 26, 2018 and
October 29, 2018 concerning the shareholder proposal (the “Proposal”) submitted to
Apple Inc. (the “Company”) by the National Center for Public Policy Research (the
“Proponent”) for inclusion in the Company’s proxy materials for its upcoming annual
meeting of security holders. We also have received correspondence from the Proponent
dated October 17, 2018. Copies of all of the correspondence on which this response is
based will be made available on our website at http://www.sec.gov/divisions/corpfin/cfnoaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal
procedures regarding shareholder proposals is also available at the same website address.
Sincerely,
M. Hughes Bates
Special Counsel
Enclosure
cc:

Justin Danhof
National Center for Public Policy Research
jdanhof@nationalcenter.org

December 4, 2018

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

Apple Inc.
Incoming letter dated September 26, 2018

The Proposal requests that the board adopt a policy to disclose a description of the
specific minimum qualifications that the nominating committee believes must be met by
a nominee to be on the board of directors and each nominee’s skills, ideological
perspectives and experience presented in a chart or matrix form.
We are unable to concur in your view that the Company may exclude the Proposal
under rule 14a-8(i)(3). We are unable to conclude that the Proposal, taken as a whole, is
so vague or indefinite that it is rendered materially misleading. Accordingly, we do not
believe that the Company may omit the Proposal from its proxy materials in reliance on
rule 14a-8(i)(3).
We are unable to concur in your view that the Company may exclude the Proposal
under rule 14a-8(i)(7). In arriving at this position, we note that the Proposal relates to
director qualifications. Accordingly, we do not believe that the Company may omit the
Proposal from its proxy materials in reliance on rule 14a-8(i)(7).
We are unable to concur in your view that the Company may exclude the Proposal
under rule 14a-8(i)(10). Based on the information you have presented, it appears that the
Company’s policies, practices and procedures do not compare favorably with the
guidelines of the Proposal and that the Company has not, therefore, substantially
implemented the Proposal. Accordingly, we do not believe that the Company may omit
the Proposal from its proxy materials in reliance on rule 14a-8(i)(10).
Sincerely,
Kasey L. Robinson
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.

October 29, 2018

•

VIA E-MAIL (shareholderproposals@sec.gov>

Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

Re:

Apple Inc.
Shareholder Proposal of the National Center for Public Policy Research

Dear Ladies and Gentlemen:
I am writing on behalf of Apple Inc. to respond to the Proponent's letter to the staff
dated October 17, 2018 (the "Response Letter') objecting to the Company's intention,
expressed in our letter to the staff dated September 26, 2018 (the "Initial Letter'), to omit the
Proposal from our 2019 Proxy Materials. For ease of reference, capitalized terms used in this
letter have the same meaning ascribed to them in the Initial Letter.
As explained in the Initial Letter, the Proposal is excludable under Rule 14a-8(i)(3)
because it is impermissibly vague and indefinite. The Proposal calls for disclosure, in chart or
matrix form, of the " ideological perspectives" of all director nominees. The Proposal does not
define the phrase "ideological perspectives" and fails to provide any other guidance or context
sufficient to enable either shareholders or the Company to understand what information the
Proposal is seeking or how the Proposal would be implemented.
The Proponent argues that the Proposal is merely seeking greater disclosure of board
"diversity," and cites Exxon Mobil Corp. (March 20, 2018) for the proposition that a proposal
seeking "diversity" disclosure is not vague and indefinite for purposes of Rule 14a-8(i)(3).
However, the proposal in Exxon Mobil is plainly distinguishable from the Proposal. The proposal
in Exxon Mobil specifically requested that the Company "disclose to shareholders each
director's/nominee's gender and race/ethnicity." The staff's conclusion that the proposal in
Exxon Mobil was ineligible for exclusion under Rule 14a-8(i)(3) does not support the
Proponent's argument that a proposal calling for disclosure of an entirely different set of
characteristics is likewise ineligible for exclusion.
Apple
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The range of matters that may or may not be encompassed within the phrase
"ideological perspectives" is not something that is commonly understood or well-defined. The
Proposal does not provide any insight into how "ideological perspectives" could be elicited
from nominees or disclosed in a chart or matrix form. Despite the assertion in the Response
Letter that the term "ideological perspectives" refers to "political" ideology, nowhere in the
Proposal or the Supporting Statement is "political" ideology mentioned, nor is there any
meaningful guidance to shareholders or the Company in understanding how the Company
would determine a nominee's political or "ideological perspectives."
Furthermore, in Exxon Mobil the company argued that the proposal was false and
misleading based on the fact that the proponent had referenced an external guideline (i.e., a
Commission rulemaking petition) to identify the information the proposal was requesting. The
company argued that this external standard could not be reasonably understood by
shareholders, and did not argue that the proposal's reference to "gender and race/ethnicity"
was vague and indefinite. The Proponent's claim that "the Staff has Previously Ruled that
Nearly Identical Language is Clear and Precise" is a mischaracterization of the staff's position in
Exxon Mobil. The staff's actual position in Exxon Mobil has no bearing on whether the
Proposal's reference to "ideological perspectives" is false or misleading.
The other arguments set forth in the Response Letter are similarly without merit. For the
reasons set forth above and in the Initial Letter, the Company continues to believe that it may
omit the Proposal from its 2019 Proxy Materials. If the staff has any questions or needs
additional information, please feel free to contact me at (408) 996-1010 or by e-mail at
sam_whittington@apple.com.

Sincerely,

Sam Whittington
Assistant Secretary

cc:

Justin Danhof, National Center for Public Policy Research
Alan L. Dye, Hogan Lovells US LLP

N~TION~L CENTER
FOR PUBLIC POLICY RESEARCH

October 17, 2018

Via email: shareholderproposals@sec.gov
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

RE: Stockholder Proposal of the National Center for Public Policy Research, Securities
Exchange Act of 1934 - Rule 14a-8

Dear Sir or Madrun,
This correspondence is in response to the letter of Srun Whittington on behalf of Apple Inc. (the
"Company") dated September 26, 2018, requesting that your office (the "Commission" or
"Staff') take no action if the Company omits our Shareholder Proposal (the "Proposal") from its
2019 proxy materials for its 2019 annual shareholder meeting.

RESPONSE TO APPLE'S CLAIMS
Our Proposal asks the Board of Directors to adopt a two-part disclosure policy for its board
nominating procedures. It specifically requests that the board disclose to shareholders: " 1. A
description of the specific minimum qualifications that the Board' s nominating committee
believes must be met by a nominee to be on the board of directors; and 2. Each nominee' s skills,
ideological perspectives, and experience presented in a chart or matrix form. "
The Company claims it has no idea what an "ideological perspective" is and therefore can' t craft
the requested policy. Next, the Company claims that - despite not understanding our requested
policy - that it already has such a policy in place. Logically, the Company' s first two assertions
can't both be true. If it doesn't know what an ideological perspective is, it can' t possibly have
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implemented our Proposal. Finally, the Company claims that the Proposal's request interferes
with its ordinary business operations.
The facts don't back up these assertions. Additionally, the Company's no-action letter deviates
from clear Staff precedent in repeatedly permitting board diversity proposals.
In the context of our Proposal, the term "ideological perspectives" is clear and concise. The
Supporting Statement provides defining clarity to our request that speaks to the Company's
extreme failure in forming a politically diverse workforce. Apple is perhaps one of the least
diverse companies in America today. Apple knows what ideology means in the political context.
Most middle-school civics students would understand our Proposal as well. Our proposal seeks
to improve Apple's board diversity by expanding its ideological diversity disclosures.
Furthermore, the Staff recently ruled that a proposal asking for expanded board diversity to avoid
groupthink was not impermissibly vague. The Company has also failed to provide satisfactory
evidence that it has implemented our Proposal.
Furthermore, our Proposal cannot be said to interfere with Apple's ordinary business operations
as the Staff has repeatedly upheld nearly identical shareholder proposals over similar arguments.
Under Rule 14a-8(g), the Company bears the burden of persuading the Staff that it may omit our
Proposal. The Company has failed to meet that burden. For the following reasons we request that
the Staff deny the Company's no-action request and allow our Proposal to properly proceed to
Apple's shareholders for a vote.

Analysis
Part 1. The Proposal May Not Be Excluded as Interfering with Ordinary Business Operations
Since the Staff Previously Ruled That a Substantially Similar Proposal Did Not Interfere with
Ordinary Business Operations.

Under Rule 14a-8(i)(7), a company may exclude a shareholder proposal if it deals with matters
relating to the company's "ordinary business." The Commission has indicated two central
considerations regarding exclusion under Rule 14a-8(i)(7). First, the Commission considers the
subject matter of the proposal. Next, the Commission considers the degree to which the proposal
seeks to micromanage a company. Exchange Act Release No. 40018 (May 21, 1998) (the "1998
Release").
Our Proposal is substantially similar to the proposal that the Staff allowed in Exelon (avail.
February 16, 2016). The "resolved" section of the proposal at issue in that no-action
determination contest stated:
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Resolved, that the Shareholders of Exelon Corporation
("Company") request that the Board adopt a policy to disclose to
shareholders the fo11owing:

1. A description of the specific minimum qualifications that the
Board' s nominating committee believes must be met by a nominee
to the board of directors; and
2. Each nominee's gender, race/ethnicity, skil1s, and experiences
presented in a chart or matrix form
The disclosure shall be presented to the shareholders through the
annual proxy statement and the company's website within six (6)
months of the date of the annual meeting, and updated on an
annual basis.
Likewise, our Proposal to Apple states:
Resolved, that the shareholders of Apple Inc. (the
"Company") request the Board adopt a policy to disclose to
shareholders the following:
1. A description of the specific minimum qualifications that
the Board' s nominating committee believes must be met by
a nominee to be on the board of directors; and
2. Each nominee's skil1s, ideological perspectives, and
experience presented in a chart or matrix form.
The disclosure shall be presented to the shareholders
through the annual proxy statement and the Company's
website within six ( 6) months of the date of the annual
meeting and updated on an annual basis.
Just as Apple does now, Exelon argued that it should be able to omit the proposal on grounds
that it contravened its ordinary business operations under Rule l 4a-8(i)(7). As the operative
language of our Proposal is nearly identical to that in Exelon, consistency dictates that the Staff
reject Apple's no-action request on these grounds. In its no-action request, the Company does not
even address the Staffs Exelon decision.
The only difference between our Proposal and the one in Exelon is that ours asks for the
company to disclose ideological diversity as part of its board nomination calculus. The proponent
in Exelon simply defined diversity in a different way to focus on gender and skin color. Both
proposals are solely focused on diversity; ours simply goes past the surface of the candidate' s
skin.
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Exelon stands for the proposition that a proponent may request the board adopt policies for
including diversity as a component of the board nomination process. If the Staff were to follow
the Company ' s request, it would be in the position of saying that skin color and gender count
towards diversity, but perspective and ideology do not. That's not the Staff's role. And the
Company should not put the Staff in such a position.
In fact, the Company is well aware that the Staff allows proposals seeking greater board
diversity. In 2015, the Staff rejected a Rule 14a-8(i)(7) no-action request, from Apple, that
contained a far more obtrusive request than the one in our Proposal. The operative language of
that proposal stated: "Shareholders request that the Board of Directors adopt an accelerated
recruitment policy requiring Apple Inc. (the 'Company' ) to increase the diversity of senior
management and its board of directors, two bodies that presently fail to adequately represent
diversity." Apple Inc. (avail. December 11, 2015). Apple argued that the proposal was
"excludable because it seeks to ' micro-manage' the recruitment of directors and senior
management to the Company, which is a matter upon which the Company ' s shareholders, as a
group, would not be in a position to make an informed judgment." The Staff disagreed and
determined that this proposal did not interfere with Apple' s ordinary business operations under
Rule 14a-8(i)(7).
The request in our Proposal is much simpler and does not even come close to micromanaging the
Company ' s action. Rather than dictating the Company ' s board and management choices, our
Proposal simply asks for disclosure about board candidates' background and qualifications. This
is far less onerous of a request than the Staff allowed in Apple Inc. (avail. December 11, 2015).
Our Proposal requests some basic disclosure about candidates for the Company ' s board of
directors with a focus on the Company ' s abysmal diversity record. The Staff has unambiguously
ruled that such requests do not contravene Rule 14a-8(i)(7).
For the above reasons, we urge the Staff to find that our Proposal may not be omitted under Rule
14a-8(i)(7).

Part IL The Proposal is Not Impermissibly Vague as the Staff Has Previously Ruled that
Nearly Identical Language is Clear and Precise.
Under Rule 14a-8(i)(3), a proposal can be excluded if ''the proposal is so inherently vague or
indefinite that neither the stockholders voting on the proposal, nor the company in implementing
the proposal (if adopted), would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires." Staff Legal Bulletin No. 14B (CF) (September 15,
2004) ("SLB 14B").
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The Staff has already ruled that proposals seeking greater information and disclosure about board
diversity do not contravene Rule 14a-8(i)(3). In Exxon Mobil Corp. (avail. March 20, 2018), the
operative language of the proposal stated:
Shareholders of Exxon Mobil Corporation ("Exxon") request that
its Board of Directors (the "Board") disclose to shareholders each
director's/nominee's gender and race/ethnicity, as well as skills,
experience and attributes that are most relevant in light of Exxon's
overall business, long-term strategy and risks, presented in a
matrix form. The requested matrix shall not include any attributes
the Board identifies as minimum qualifications for all Board
candidates in compliance with SEC Regulation S-K.
The requested matrix shall be presented to shareholders in Exxon's
annual proxy statement and on its website within six months of the
date of the annual meeting, and updated annually.
Similarly, our Proposal states:
Resolved, that the shareholders of Apple Inc. (the
"Company") request the Board adopt a policy to disclose to
shareholders the following:
1. A description of the specific minimum qualifications that
the Board's nominating committee believes must be met by
a nominee to be on the board of directors; and
2. Each nominee's skills, ideological perspectives, and
experience presented in a chart or matrix form.
The disclosure shall be presented to the shareholders
through the annual proxy statement and the Company's
website within six (6) months of the date of the annual
meeting and updated on an annual basis.
Exxon Mobil repeatedly argued for exclusion under Rule 14a-8(i)(3), but the Staff ruled that
shareholders could easily understand the proposal. In fact, the proponent in Exxon Mobil even
expressed the same rationale for board diversity as we do in our Proposal. In the supporting
statement, the filer noted that "diverse boards can better manage risk by avoiding 'groupthink' a cognitive bias whereby 'homogenous, cohesive groups' tend toward standard agreement with
known business associates and not challenge 'basic premises."' Exxon Mobil Corp. (avail. March
20, 2018). Our Proposal expresses the same concern. In it, we note, "[t]here is ample evidence
that the Company - and Silicon Valley generally - operate in ideological hegemony that eschews
conservative people, thoughts, and values. This ideological echo chamber can result in
groupthink that is the antithesis of diversity . This can be a major risk factor for shareholders."
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Our Proposal is focused on board diversity. We offer it out of a concern for corporate
groupthink, which is a major risk to shareholders. As such, it is indistinguishable from the
proposal in Exxon Mobil Corp. (avail. March 20, 2018). We urge the Staff to uphold its Exxon
Mobil decision by finding that our Proposal may not be omitted under Rule 14a-8(i)(3).

Part III. The Company May Not Omit Our Proposal Because It Has Not Implemented It in
Any Meaningful Sense.
Under Rule 14a-8(i)(10), a company may exclude a shareholder proposal if it can meaningfully
demonstrate that "the company has already substantially implemented the proposal." The Rule
14a-8(i)(l 0) exclusion is "designed to avoid the possibility of shareholders having to consider
matters which already have been favorably acted upon by management." See Exchange Act
Release No. 12598 (regarding predecessor to Rule 14a- 8(i)(10)) (Emphasis added). A company
can be said to have "substantially implemented" a proposal when its "policies, practices and
procedures compare favorably with the guidelines of the proposal." See Texaco, Inc. (avail.
March 8, 1991).
The Company has not provided evidence that its management has "favorably acted upon" our
Proposal. Exchange Act Release No. 12598.
The Company's entire argument seems to rely on the fact that it complies with the Commission's
requirements for board reporting. That' s well and good and we do not dispute that. However, our
Proposal goes beyond Commission requirements and seeks disclosure regarding candidate
diversity. To get around this obvious deficiency in the Company ' s reporting, Apple argues that it
has no clue what ideological diversity means, so its Commission mandated reporting is
sufficient. It is not.
In both Exelon (avail. February 16, 2016) and Exxon Mobil Corp. (avail. March 20, 2018)
(described in further detail above), the proposals also discussed disclosure requirements listed in
Item 407(c)(2)(v) of SEC Regulation S-K, but then asked for greater disclosure of candidate
diversity. Certainly Exxon and Exelon both follow the requirements listed in Item 407(c)(2)(v) of
SEC Regulation S-K, but that's not dispositive of anything when a proposal requests information
beyond those requirements. Likewise, our Proposal touches on Item 407(c)(2)(v) of SEC
Regulation S-K and then asks for additional diversity disclosures. Again, our Proposal simply
recognizes that diversity goes beyond an individual' s outward appearance. Apple has no
disclosures that match our request.
If Apple doesn' t realize that diversity if more than the sum of a person' s appearance, then its

groupthink issue may be so pervasive that our Proposal may just be the remedy that it so
desperately needs.
For the above reasons, we urge the Staff to find that our Proposal may not be omitted under Rule
14a-8(i)(l 0).
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Conclusion

The Company has clearly failed to meet its burden that it may exclude our Proposal under Rule
14a-8(g). Therefore, based upon the analysis set forth above, we respectfully request that the
Staff reject Apple' s request for a no-action letter concerning our Proposal.
A copy of this correspondence has been timely provided to the Company. IfI can provide
additional materials to address any queries the Staff may have with respect to this letter, please
do not hesitate to call me at 202-507-6398 or email me at JDanhof@nationalcenter.org.

Sincerely,

Justin Danhof, Esq.

cc: Sam Whittington, Apple Inc.

