December 4, 2018

Matthew R. DiClemente
Stradley Ronon Stevens & Young, LLP
mdiclemente@stradley.com
Re:

Franklin Resources, Inc.
Incoming letter dated October 3, 2018

Dear Mr. DiClemente:
This is in response to your correspondence dated October 3, 2018 and
October 24, 2018 concerning the shareholder proposal (the “Proposal”) submitted to
Franklin Resources, Inc. (the “Company”) by James McRitchie (the “Proponent”) for
inclusion in the Company’s proxy materials for its upcoming annual meeting of security
holders. We also have received correspondence on the Proponent’s behalf dated
October 7, 2018, October 14, 2018, October 16, 2018, October 17, 2018,
October 19, 2018, October 22, 2018, October 24, 2018, October 25, 2018,
November 28, 2018, November 29, 2018, November 30, 2018 and December 2, 2018.
Copies of all of the correspondence on which this response is based will be made
available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.
For your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.
Sincerely,
M. Hughes Bates
Special Counsel
Enclosure
cc:

John Chevedden
***

***FISMA & OMB Memorandum M-07-16

December 4, 2018

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

Franklin Resources, Inc.
Incoming letter dated October 3, 2018

The Proposal requests that the board take the steps necessary to amend the bylaws
and each appropriate governing document to give holders with an aggregate of 15% net
long of the Company’s outstanding common stock the power to call a special meeting.
There appears to be some basis for your view that the Company may exclude the
Proposal under rule 14a-8(i)(9). We concur that a reasonable shareholder could not
logically vote in favor of both ratifying the Company’s existing 25% ownership threshold
for calling a special meeting and lowering the threshold to 15%. Accordingly, we will
not recommend enforcement action to the Commission if the Company omits the
Proposal from its proxy materials in reliance on rule 14a-8(i)(9), provided that the
Company’s proxy statement discloses, consistent with rule 14a-9:
•
•
•
•

that the Company has omitted a shareholder proposal to lower the ownership
threshold for calling a special meeting,
that the Company believes a vote in favor of ratification is tantamount to a
vote against a proposal lowering the threshold,
the impact on the special meeting threshold, if any, if ratification is not
received, and
the Company’s expected course of action, if ratification is not received.
Sincerely,
Courtney Haseley
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.
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Stradley Ronon Stevens & Young, LLP
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2005 Market Street
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Matthew R. DiClemente
MDiClemente@stradley.com
215.564.8153

October 3, 2018
By Email to shareholderproposals@sec.gov
U.S. Securities and Exchange Commission
Office of the Chief Counsel
100 F Street, NE
Washington, DC 20549
Re: Exchange Act Rule 14a-8: Omission of Stockholder Proposal from the
2019 Proxy Statement of Franklin Resources, Inc.
Dear Sir or Madam:
We are counsel to Franklin Resources, Inc. (the "Corporation"), a global
investment management organization trading on the New York Stock Exchange under the
ticker symbol "BEN." The Corporation has received a stockholder proposal from James
McRitchie (the "Proponent") for inclusion in the proxy statement and related materials
(the "Proxy Statement") associated with the Corporation's 2019 Annual Meeting of
Stockholders (the "2019 Meeting"). The Proponent authorized John Chevedden to act on
his behalf in connection with the Stockholder Proposal. For the reasons discussed below,
the Corporation intends to omit the stockholder proposal from its Proxy Statement, and
respectfully requests that the staff (the "Staff') of the U.S. Securities and Exchange
Commission (the "Commission") confinn that it will not recommend enforcement action
to the Commission if the Corporation omits the stockholder proposal from the Proponent.
I. The Stockholder Proposal
The Proponent submitted a stockholder proposal to be included in the Proxy
Statement for the Corporation by letter dated August 12, 2018, attached hereto as Exhibit
A (the "Stockholder Proposal"). The Stockholder Proposal reads as follows:
RESOLVED: The shareholders of Franklin Resources, Inc. ('BEN' or
'Company') hereby request the Board of Directors take the steps necessary
I
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to amend our bylaws and each appropriate governing document to give
holders with an aggregate of 15% net long of our outstanding common
stock the power to call a special shareowner meeting. This proposal does
not impact our board's current power to call a special meeting.
For the reasons discussed below, the Corporation intends to omit the Stockholder
Proposal from its Proxy Statement.
II. Summary of the Corporation's Position

The Stockholder Proposal requests that the Corporation's Board of Directors (the
"Board") amend the Corporation's Bylaws to allow for stockholders of 15% of the
Corporation's outstanding stock to call a special meeting. Management will be submitting
to the Board for approval at its meeting on October 22, 2018, amendments to the
Corporation's Bylaws to provide that stockholders of25% of the Corporation's
outstanding shares may call a special meeting (the "Special Meeting Amendment"). It is
expected that the Board will approve the Special Meeting Amendment and the
Corporation intends to provide stockholders with an opportunity at the 2019 Meeting to
ratify the Special Meeting Amendment (the "Corporation Proposal", and together with
the Stockholder Proposal, the "Proposals"). The Stockholder Proposal would therefore
directly conflict with the Corporation Proposal and may therefore be excluded from the
Proxy Statement in accordance with Rule 14a-8(i)(9).
We are submitting this letter before the adoption of the Special Meeting
Amendment to comply with the 80 day timing requirement of Rule 14a-8(i). The
Corporation will notify the Staff following the Board meeting to confirm the adoption of
the Special Meeting Amendment and provide the full text of the Special Meeting
Amendment once it has been formally approved and adopted.
III. Discussion

a. The Stockholder Proposal direct{y conflicts with the Corporation Proposal and
therefore may be excluded.
Rule 14a-8(i)(9) [Question 9] states that a company may exclude a proposal "[i]f
the proposal directly conflicts with one of the company's own proposals to be submitted
to shareholders at the same meeting." As discussed in Staff Legal Bulletin No. 14H
(October 22, 2015) ("SLB 14H"), a proposal is directly conflicting for purposes of Rule
14a-8(i)(9) if the conflict between the two proposals is such that the company's
stockholders could not "logically vote for" both proposals. The Stockholder Proposal,
which requests that the Board amend the Corporation's Bylaws to allow stockholders of
15% of the Corporation's shares to call a special meeting, directly conflicts with the
Corporation Proposal, which would ratify the Board's amendment of the Corporation's
Bylaws to allow stockholders of 25% of the Corporation's shares to call a special
meeting. Stockholders could not logically vote for both the Stockholder Proposal and the
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Corporation Proposal because a vote for a 15% special meeting ownership threshold
would be tantamount to a vote against the ratification of the existing 25% special meeting
ownership threshold. The direct conflict between the Stockholder Proposal and the
Corporation Proposal is analogous to the examples that the Staff cited in SLB 14H.
Similar to conflicting proposals to merge or not merge a company, the differences
between the Proposals are not mere discrepancies or differences in wording. A
stockholder could not reasonably vote for both Proposals, because they conflict so
directly as to be irreconcilable. The Corporation therefore seeks the Staffs assurance that
it will not recommend enforcement action to the Commission if the Corporation excludes
the Stockholder Proposal from its Proxy Statement.

b.

Applicable Precedent.

The Staff has consistently held that a stockholder proposal to amend a company's
bylaws to impose a special meeting threshold directly conflicts with the company's
proposal to ratify a different special meeting threshold in the company's bylaws. See,
e.g., NetApp, Inc., SEC No-Action Letter (Jun. 26, 2018); Skyworks Solutions, Inc., SEC
No-Action Letter (Mar. 23, 2018); CF Industries Holdings, Inc., SEC No-Action Letter
(Jan. 30, 2018); The AES Corp., SEC No-Action Letter (Dec. 19, 2017) (all in which the
Staff agreed that a stockholder proposal to allow stockholders to call a special meeting
could be excluded under Rule 14a-8(i)(9) because it directly conflicted with the
company's own proposal to ratify a different special meeting threshold). The Proposals
directly conflict with one another in the same manner as the proposals involved in the
precedent cited above, and therefore, the Company believes that the Stockholder Proposal
may be properly excluded from the Proxy Statement under Rule 14a-8(i)(9).
As noted above, it is expected that the Corporation's Board will adopt the Special
Meeting Amendment at its next meeting on October 22, 2018, and the Corporation
intends to include a proposal in its Proxy Statement seeking stockholder ratification of
the Special Meeting Amendment. In order to comply with the timing requirements of
14a-8U), the Corporation is seeking no-action relief from the Staff prior to the Board
having formally approved the Special Meeting Amendment. Upon the Board's approval
of the Special Meeting Amendment, the Corporation will infonn the Staff and provide the
final text of the Special Meeting Amendment that will be submitted for stockholder
ratification at the 2019 Meeting. The Staff has granted no-action relief for requests for
exclusion under Rule 14a-8(i)(9) based on statements of intention to submit a proposal to
stockholder ratification subject to future board approval, when confinnation of such
board approval is later provided to the Staff. See, e.g., Skyworks Solutions, Inc., SEC NoAction Letter (Mar. 23, 2018) (in which the Staff allowed the exclusion of a special
meeting amendment proposal where the company expressed its intention to amend its
bylaws to implement a special meeting provision, followed by the submission of a
proposal to stockholders to ratify the amendment).
Because a reasonable stockholder could not logically vote in favor of both the
Stockholder Proposal and the Corporation Proposal, and the Proposals directly conflict
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with one another, the Corporation believes that the Stockholder Proposal may be
excluded from its Proxy Statement pursuant to Rule 14a-8(i)(9).
IV. Conclusion

On the basis of the foregoing, the Corporation respectfully requests the
concurrence of the Staff that the Stockholder Proposal may be excluded from the Proxy
Statement.
We would be happy to provide you with any additional information or answer any
questions that you may have. Should you disagree with the conclusions set forth herein,
we respectfully request the opportunity to confer with you prior to the determination of
the Staff's final position. Please do not hesitate to call me at (215) 564-8173 or email me
at MDiClemente@stradley.com if I may be of any further assistance in this matter.
In accordance with Rule 14a-8(j)(l), a copy of this letter and the accompanying
exhibits are being forwarded to the Proponent, as fonnal notice of the Corporation's
intention to omit the Stockholder Proposal from the Proxy Statement.

/m /), v4
Very truly yours,

Matthew R. DiClemente
attachments
cc:

James McRitchie
John Chevedden
Craig S. Tyle, Esq.
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EXHIBIT A

[BEN: Rule 14a-8 Proposal, August 12, 2018]
[This line and any line above it - Not for publication.]
ITEM 4* - Provide Right to Call Special Shareholder Meetings
RESOLVED: The shareholders of Franklin Resources, Inc. ('BEN' or 'Company') hereby
request the Board of Directors take the steps necessary to amend our bylaws and each
appropriate governing document to give holders with an aggregate of 15% net long of
our outstanding common stock the power to call a special shareowner meeting. This
proposal does not impact our board's current power to call a special meeting.
SUPPORTING STATEMENT: Delaware law allows 10% of company shares to call a
special meeting. A shareholder right to call a special meeting is a way to bring an
important matter to the attention of both management and shareholders outside the
annual meeting cycle. This is important because there could be 15-months between
annual meetings.
Currently, 64% of S&P 500 companies have adopted company bylaws, articles of
incorporation, or charter provisions to allow shareholders to call a special meeting. Even
56% of all S&P 1500 companies allow shareholders this right.
In 2017 our Company or its subsidiary voted in favor of granting shareholders of
Salesforce.com and Colgate-Palmolive Company the right to call special meetings. Will
our Company deny its own shareholders that same right?
In 2018, the topic of providing shareholders a right to call a special meeting or to reduce
the threshold to call such meetings won 50%+ at Neflix, Lincoln National, Omnicom
Group, Cummins, and Sprint Aerosystems Holdings, as well as 94% at Nuance
Communications.
It may be possible to adopt this proposal by simply incorporating this text into our
governing documents:
"Special meetings of the stockholders, for any purpose or purposes, unless otherwise
prescribed by statute, may be called by the Chairman of the Board or the President, and
shall be called by the Chairman of the Board or President or Secretary upon the order in
writing of a majority of or by resolution of the Board of Directors, or at the request in
writing of stockholders owning 15% net long of the entire capital stock of the
Corporation issued and outstanding and entitled to vote."
Please vote for: Provide Right to Call Special Shareholder Meetings - Proposal [4*]
[This line and any below are not for publication]
Number 4* to be assigned by BEN
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