November 21, 2018

Sam Whittington
Apple Inc.
sam_whittington@apple.com
Re:

Apple Inc.
Incoming letter dated September 26, 2018

Dear Mr. Whittington:
This is in response to your correspondence dated September 26, 2018 and
October 10, 2018 concerning the shareholder proposal (the “Proposal”) submitted to
Apple Inc. (the “Company”) by James McRitchie (the “Proponent”) for inclusion in the
Company’s proxy materials for its upcoming annual meeting of security holders. We
also have received correspondence from the Proponent and on the Proponent’s behalf
dated October 6, 2018, October 7, 2018, October 12, 2018, October 16, 2018 and
November 8, 2018. Copies of all of the correspondence on which this response is based
will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.
Sincerely,
M. Hughes Bates
Special Counsel
Enclosure
cc:

John Chevedden
***
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November 21, 2018

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

Apple Inc.
Incoming letter dated September 26, 2018

The Proposal asks the board to amend the Company’s proxy access bylaw
provisions and any associated documents in the manner specified in the Proposal.
We are unable to concur in your view that the Company may exclude the Proposal
under rule 14a-8(i)(3). We are unable to conclude that you have demonstrated
objectively that the Proposal is materially false and misleading. Accordingly, we do not
believe that the Company may omit the Proposal from its proxy materials in reliance on
rule 14a-8(i)(3).
Sincerely,
Courtney Haseley
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.
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Office of Chief Counsel <shareholderproposals@sec.gov>
Division of Corporation Finance
Securities and Exchange Commission
Office of Chief Counsel <shareholderproposals@sec.gov>
Division of Corporation Finance
Securities and Exchange Commission
October 12, 2018
Re:

Apple Inc
Shareholder Proposal of James McRitchie under SEC Rule 14a-8

To Whom it May Concern:
In correspondence dated September 26 and October 10 falsely claims my proxy
proposal violates Rule 14a-8(i)(3).
During the 1990s and into the 2000s, SEC Staff saw significant resources expended on
what amounted to word-by-word editing of proposals and supporting statements in
response to Rule 14a-8(i)(3) challenges. SLB 14B (Sept. 15, 2004) was released in
response to that drain on Staff resources. In SLB 14B, Staff observed that nearly half of
the no-action requests in the 2004-2005 proxy season had "asserted that the proposal
or supporting statement was wholly or partially excludable under Rule 14a-8(i)(3)." Staff
stated that these numerous arguments, and the Staff's process for evaluating Rule 14a8(i)(3) requests, up until that point, resulted in an "inappropriate extension" of the
statutory exclusion and an inconsistency with the language of Rule 14a-8(l)(2), which
states that "[t]he company is not responsible for the contents of [the shareholder
proponent's] proposal or supporting statement." (my emphasis)
In SLB 14B, Staff set forth its view that, going forward, it would implement Rule 14a8(i)(3) with the guiding principle that "it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on Rule
14a-8(i)(3) in the following circumstances: (i) the company objects to factual assertions
because they are not supported; (ii) the company objects to factual assertions that,
while not materially false or misleading, may be disputed or countered; (iii) the company
objects to factual assertions because those assertions may be interpreted by
shareholders in a manner that is unfavorable to the company, its directors, or its
officers; and/or (iv) the company objects to statements because they represent the
opinion of the shareholder proponent or a referenced source, but the statements are not
identified specifically as such. Rather than permitting exclusion based on these
arguments, the Staff indicated its view that it "is appropriate under rule 14a-8 for
companies to address these objections in their statements of opposition." (my
emphasis)
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Staff went on to state in SLB 14B that "modification or exclusion may be consistent
with [its] intended application of Rule 14a-8(i)(3)" (my emphasis) in the following
situations: (i) "statements directly or indirectly impugn character, integrity, or personal
reputation, or directly or indirectly make charges concerning improper, illegal, or
immoral conduct or association, without factual foundation;" (ii) "the company
demonstrates objectively that a factual statement is materially false or misleading;" (iii)
"the resolution contained in the proposal is so inherently vague or indefinite that neither
the stockholders voting on the proposal, nor the company in implementing the proposal
(if adopted), would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires;" and (iv) "substantial portions of the
supporting statement are irrelevant to a consideration of the subject matter of the
proposal, such that there is a strong likelihood that a reasonable shareholder would be
uncertain as to the matter on which she is being asked to vote." Consistent with the
underlying concept that the issuer bears the burden of demonstrating a basis for
exclusion, the Staff indicated that it "will concur in the company's reliance on Rule 14a8(i)(3) to exclude or modify a proposal or statement only where that company has
demonstrated objectively that the proposal or statement is materially false or
misleading." (my emphasis)
In various public forums, former Corp Fin Director Keith Higgins stated that, regarding
Rule 14a-8(i)(3) no-action requests, the Staff considers three issues—(i) whether the
challenged assertion is really a "fact" or whether the issuer is merely objecting to an
opinion or inference; (ii) whether the issuer demonstrates, using objective evidence of
falsity, that the assertion is false or misleading and not merely unfair or disputed; and
(iii) whether the challenged assertion is "material."
The Supreme Court articulated the following test for Rule 14a-9 with respect to
materiality: “there must be a substantial likelihood that the disclosure of the omitted fact
[or the misstatement] would have been viewed by the reasonable investor as having
significantly altered the ‘total mix’ of information made available.” TSC Industries, Inc. v.
Northway, Inc., 426 U.S. 438 (1976).
Materiality refers to key terms, which must render the proposal itself false or misleading.
In this case, the intent of the proposal is clear. If adopted by the Board, the number of
Shareholder Nominees eligible to appear in Apple’s proxy materials would raise to a
minimum of two.
Apple’s contention of false and misleading statements is actually a search for anything
that might lead to a possible misunderstanding or a potential for misunderstanding.
Their contentions are not based in facts but in a misreading of plain English. They cite
no facts to counter those offered in the proposal.
The so-called “misleading sections” of the Supporting Statement begins with the
following. “Most S&P 500 companies have adopted proxy access.” Apple presents no
arguments or facts to dispute that statement.
The Supporting Statement next cites a report that studied companies that have adopted
proxy access, which found that 84% “allow either a minimum of 2 directors to be
nominated or 25% of the board.” Searching for a potential misunderstanding, Apple then
contends the Supporting Statement implies that 84% of S&P 500 companies have
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adopted proxy access. The Supporting Statement makes no such claim. The Supporting
Statement clearly says, “most S&P 500 companies have adopted proxy access.” It does
not say 84% of S&P 500 companies have adopted proxy access.
Apple then goes on to argue the study cited by the Supporting Statement was not a
study of S&P 500 companies. However, the Supporting Statement never states or infers
the cited study was of S&P 500 companies.
Apple goes on to contend the Supporting Statement leaves a “materially misleading
impression regarding the Proponent’s claim that the Company is an ‘outlier’ and a
‘laggard’” but provides no facts to counter that claim. Apple is clearly an outlier and a
laggard, in comparison to the 475 companies reviewed in the cited report.
Apple goes on to argue the information provided in the Supporting Statement misleads
shareholders because “neither the report nor the Proponent states whether the 6% of
surveyed companies in this category [those allowing up to 25% with no minimum
specified] all have eight or more directors.” It is not misleading to cite the findings of
research that Apple believes is incomplete.
There is nothing false or misleading in the statement. If Apple can find research on the
size of the 6% of boards that have adopted 25% with no minimum specified and believe
that information will lead shareholders to vote down the proposal, they can present that
research in their opposition statement. Many would argue that parsing out the facts on
that 6% would not be material anyway but they are free to try to confuse shareholders
with such arguments in their opposition statement.
Conclusion
In permitting the exclusion of proposals, Rule 14a-8(g) imposes the burden of proof on
companies. Companies seeking to establish the availability of exclusion under Rule
14a-8(i)(3), therefore, have the burden of showing ineligibility. The Company has failed
to meet this burden and Staff must deny the no-action request. We would be pleased to
***
respond to Staff questions. You can reach us at
Sincerely,

James McRitchie
Shareholder Advocate
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Rule 14a-8(i)(3)
September 26, 2018

VIA E-MAIL Cshareholderproposals@sec.gov)
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

Re:

Apple Inc.
Shareholder Proposal of James McRitchie

Dear Ladies and Gentlemen:
Apple Inc., a California corporation (the "Company"), hereby requests confirmation that
the staff of the Division of Corporation Finance of the U.S. Securities and Exchange
Commission (the "Commission") will not recommend enforcement action to the Commission
if, in reliance on Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the
"Exchange Act"), the Company omits the enclosed shareholder proposal (the "Proposal')
and its accompanying supporting statement (the "Supporting Statement") submitted by
James McRitchie (the "Proponent'') from the Company's proxy materials for its 2019 Annual
Meeting of Shareholders (the "2019 Proxy Materials").
A copy of the Proposal and the Supporting Statement, together with other
correspondence relating to the Proposal, is attached hereto as Exhibit A.
In accordance with Staff Legal Bulletin No. 140 (November 7, 2008) ("SLB No. 14D"),
this submission is being delivered by e-mail to shareholderproposals@sec.gov. Pursuant to
Rule 14a-80), a copy of this submission also is being sent to the Proponent. Rule 14a-8(k) and
SLB No. 140 provide that a shareholder proponent is required to send the company a copy of
any correspondence the proponent submits to the Commission or the staff. Accordingly, we
hereby inform the Proponent that, if the Proponent elects to submit additional correspondence
to the Commission or the staff relating to the Proposal, the Proponent should concurrently
furnish a copy of that correspondence to the undersigned.
Pursuant to the guidance provided in Section F of Staff Legal Bulletin 14F (October 18,
2011), we ask that the staff provide its response to this request to the undersigned via e-mail at
the address noted in the last paragraph of this letter.
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