March 23, 2018
Jennifer L. Kraft
United Continental Holdings, Inc.
jennifer.kraft@united.com
Re:

United Continental Holdings, Inc.
Incoming letter dated February 2, 2018

Dear Ms. Kraft:
This letter is in response to your correspondence dated February 2, 2018
concerning the shareholder proposal (the “Proposal”) submitted to United Continental
Holdings, Inc. (the “Company”) by Flyers Rights Education Fund (the “Proponent”) for
inclusion in the Company’s proxy materials for its upcoming annual meeting of security
holders. We also have received correspondence from the Proponent dated
March 6, 2018. Copies of all of the correspondence on which this response is based will
be made available on our website at http://www.sec.gov/divisions/corpfin/cfnoaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal
procedures regarding shareholder proposals is also available at the same website address.
Sincerely,
Matt S. McNair
Senior Special Counsel
Enclosure
cc:

Paul Hudson
Flyers Rights Education Fund
paul@flyersrights.org

March 23, 2018

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

United Continental Holdings, Inc.
Incoming letter dated February 2, 2018

The Proposal requests that the board prepare a report on the regulatory risk and
discriminatory effects of smaller cabin seat sizes on overweight, obese and tall
passengers.
There appears to be some basis for your view that the Company may exclude the
Proposal under rule 14a-8(i)(7), as relating to its ordinary business operations.
Accordingly, we will not recommend enforcement action to the Commission if the
Company omits the Proposal from its proxy materials in reliance on rule 14a-8(i)(7).
Sincerely,
Evan S. Jacobson
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS
The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.

March 6, 2018
VIA EMAIL
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street NE
Washington, DC 20549
Re: Stockholder Proposal of Flyers Rights Education Fund
Ladies and Gentlemen:
This letter is in response to the letter submitted by United Continental Holdings, Inc. (the
“Company”), dated February 2, 2018, requesting that the Securities and Exchange Commission
take no action if the Company omits our Stockholder Proposal from its 2018 proxy materials for
its 2018 annual stockholder meeting.
Our Proposal asks the Board of Directors to prepare a report on the discriminatory effects of
smaller cabin seat sizes on overweight, obese, and tall passengers. The proposal does not direct
the Company to alter cabin seat sizes. The proposal does not micromanage the Company’s
decisions on seat sizes. Instead, the proposal asks the Company to conduct a review on the
discriminatory impact seat sizes have on overweight, obese, and tall passengers. If brought to a
vote, the stockholders would have no say and make no judgment on what size airline seats will or
should be in the future.
The Company has the burden of persuading the Staff that it may exclude our Proposal from its
2018 proxy materials. Staff Legal Bulletin No. 14 (CF) (July 13, 2001). The Company seeks to
exclude our Proposal on the grounds that (1) the proposed report deals with matters relating to
the Company’s ordinary business operations and (2) discrimination against overweight, obese,
and tall people either is not a significant policy issue or is not the focus of the Proposal.
I. The Proposal Falls Outside of the Company’s Ordinary Business Operations
Under Rule 14a-8(i)(7), a company may exclude a stockholder proposal if it “deals with a matter
relating to the company’s ordinary business operations.” The Company’s argument that the
Proposal is within its ordinary business operations relies on two theories: (1) the proposal is one
that could not be subject to direct shareholder oversight or (2) the proposal seeks to micromanage the company
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The Stockholder Proposal does not seek direct stockholder oversight of the company’s products
and services. Even though the Proposal touches on an element of the Company’s business, the
Proposal is not automatically excludable on ordinary business grounds. In fact, a proposal
focusing on a significant policy issue is not excludable on ordinary business grounds “because
the [proposal] would “transcend the day-to-day business matters and raise policy issues so
significant that it would be appropriate for a shareholder vote.” Staff Legal Bulletin No. 14H
(CF) (October 22, 2015).
The Proposal does not direct the Company on how to manage these issues of discrimination, nor
does it micromanage the products or services offered by the Company. In Apple Inc. (December
14, 2015), the Staff allowed a proposal that, in part, requested the Board “issue a report
identify[ing] Apple’s criteria for investing in, operating in and withdrawing from high-risk
regions.” This proposal cited the “gap between {Apple Inc.’s] lofty rhetoric/aspiration and its
performance.”

II. Discrimination in Offering Commercial Air Service to the Public is a Significant Policy
Issue and Consequently Transcends the Company’s Ordinary Business Operations
The Staff should recognize, as an important social policy issue, the discriminatory effects of
smaller seat sizes on overweight and obese people. The proposal’s focus is on the possibility of
discrimination in air travel and the attendant legal ramifications.
Recently, the Commission has denied no-action requests for proposals that are very similar to the
proposal submitted by Flyers Rights Education Fund. These proposals pertain to the creation of
reports to study the magnitude and the potential legal risks of an important policy issue. In
Citigroup Inc. (February 2, 2016), the Staff allowed a proposal requesting that “Citigroup
prepare a report demonstrating that the company does not have a gender pay gap.” The proposal
in Citigroup Inc. cited statistics about gender pay disparity, regulatory risk, cost savings, and
evidence suggesting that diversity leads to better performance. In Amazon.com, Inc. (March 25,
2015), the Staff allowed a proposal requesting a report “on Amazon’s process for
comprehensively identifying and analyzing potential and actual human rights risks of Amazon’s
entire operations and supply chains.”
In The Proctor & Gamble Company (August 16, 2016), the Staff allowed a proposal requesting
“a report detailing the known and potential risks and costs to the company caused by any enacted
or proposed state policies supporting discrimination against LGBT people, and detailing
strategies above and beyond litigation or legal compliance that the company may deploy to
defend the company’s LGBT employees and their families against discrimination and
harassment that is encouraged or enabled by the policies.” This proposal focused on a significant
policy issue and did not attempt to micromanage corporate behavior.
Just like the social policy issues of gender pay discrepancy, human rights, and discrimination
against LGBT people, and their resulting legal effects, the issue of discrimination against
overweight, obese, and tall passengers presents a significant policy issue. The policy issue raises
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potential discriminatory effects and potential legal issues that United Continental Holdings
should review. In order to operate commercial flights, as a common carrier, among other
requirements, United Continental Holdings was required to obtain from the Department of
Transportation a Certificate of Public Convenience and Necessity. This certificate demonstrates
that an airline is fit to offer commercial air transportation to the general public. When seat sizes
reach the point of becoming too small for the average adult male passenger and a large
percentage of overall passengers, United Continental Holdings may run the risk of not being able
to fulfill its duty to offer transportation, as a common carrier, to the general public—overweight,
obese, and tall people included.
The topic of shrinking seat sizes is currently a major issue and has reached the D.C. Circuit
Court of Appeals in Flyers Rights v. FAA. The Court of Appeals rebuked the FAA for not
having an adequate basis for rejecting a rulemaking petition to halt further reduction of seat sizes
on safety grounds.
III. Conclusion
Our proposal seeks a review of the possible discriminatory effects of cabin seat sizes on
overweight, obese, and tall people. Discrimination against overweight and obese people, who
account for 70% of the American public according to the CDC, constitutes a significant social
policy issue. Additionally, the Proposal, by not dictating how the Company offers a product,
does not intrude on the Company’s ordinary business operations.
The Company has failed to meet its burden to exclude our Proposal under Rule 14a-8(g). We
respectfully ask that the Staff reject United Continental Holdings’ request for a no-action letter.
We have filed this response letter with the Securities Exchange Commission and have
concurrently sent copies of this letter to the Company. We would be happy to answer any
questions and provide additional information. If I can be of further assistance, please do not
hesitate to contact me at 800-662-1859 or at paul@flyersrights.org.
Sincerely,

Paul Hudson
President
Flyers Rights Education Fund
Phone: 800-662-1859
Fax: 240-391-1923
4411 Bee Ridge Rd. #274
Sarasota, FL 34233
Cc:
Jennifer L. Kraft, United Continental Holdings, Inc.
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February 2, 2018
Via Electronic Mail
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street N.E.
Washington, DC 20549
Re:

United Continental Holdings, Inc. – Shareholder Proposal submitted by Flyers Rights
Education Fund

Ladies and Gentlemen:
This letter and the materials enclosed herewith are submitted by United Continental
Holdings, Inc. (the “Company”), pursuant to Rule 14a-8 under the Securities Exchange Act of
1934, as amended (the “Exchange Act”), to notify the Securities and Exchange Commission (the
“Commission”) of its intention to exclude from its proxy materials for its 2018 Annual Meeting
of Stockholders (the “2018 Annual Meeting” and such materials, the “2018 Proxy Materials”) a
shareholder proposal (the “Proposal”) and statement in support thereof submitted by Flyers
Rights Education Fund (the “Proponent”).
The Company intends to file its definitive proxy materials for the 2018 Annual Meeting
on or about April 23, 2018. The Company is submitting this letter no later than eighty calendar
days before the Company intends to file its definitive 2018 Proxy Materials with the
Commission. Pursuant to Staff Legal Bulletin No. 14D (November 7, 2008), this letter and its
exhibits are being submitted via email to shareholderproposals@sec.gov. A copy of this letter
and its exhibits will also be sent to the Proponent as notice of the Company’s intent to exclude
the Proposal from the 2018 Proxy Materials.
The Company intends to omit the Proposal from its 2018 Proxy Materials pursuant to
Rule 14a-8(i)(7) of the Exchange Act and respectfully requests confirmation that the staff of the
Division of Corporation Finance (the “Staff”) will not recommend to the Commission that
enforcement action be taken if the Company excludes the Proposal from its 2018 Proxy
Materials for the reasons set forth below.
THE PROPOSAL
The Proposal sets forth the following resolution to be voted on by the Company’s
shareholders at the 2018 Annual Meeting:

RESOLVED: The shareholders of United Continental Holdings, Inc. (the
“Company”) request that the Board of Directors prepare a report on the regulatory
risk and discriminatory effects of smaller cabin seat sizes on overweight, obese,
and tall passengers. This report will also analyze the impact of smaller cabin seat
sizes on the Company’s profit margin and stock price.
A copy of the Proposal, including its supporting statement, as well as related
correspondence with the Proponent, is attached to this letter as Exhibit A.
BASIS FOR EXCLUSION
I.

The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because it Relates to
Matters of the Company’s Ordinary Business.
A. Background on the Ordinary Business Standard Under Rule 14a-8(i)(7)

Under Rule 14a-8(i)(7), a shareholder proposal may be excluded from a company’s proxy
materials if the proposal “deals with a matter relating to the company’s ordinary business
operations.” The underlying policy of the ordinary business exclusion, according to the
Commission, is “to confine the resolution of ordinary business problems to management and the
board of directors, since it is impracticable for shareholders to decide how to solve such
problems at an annual shareholders meeting.” Release No. 34-40019 (May 21, 1998) (the “1998
Release”) (citing Exchange Act Release No. 12999 (Nov. 22, 1998)). Two considerations
underlie this exclusion. The first relates to the subject matter of the proposal: “[c]ertain tasks are
so fundamental to management’s ability to run a company on a day-to-day basis that they could
not, as a practical matter, be subject to direct shareholder oversight.” 1998 Release. The second
consideration relates to the “degree to which the proposal seeks to ‘micro-manage’ the company
by probing too deeply into matters of a complex nature upon which shareholders, as a group,
would not be in a position to make an informed judgment.” 1998 Release.
In applying Rule 14a-8(i)(7) to proposals requesting companies to prepare reports on
specific aspects of their business, the Staff has determined that it will consider whether the
subject matter of the report involves a matter of ordinary business. If it does, the proposal can be
excluded even if it requests only the preparation of the report and not the taking of any action
with respect to such ordinary business matter, as set forth in the 1998 Release.
The 1998 Release also provided a social policy exception to the general rule of allowing
a company to exclude shareholder proposals if they deal with matters relating to a company’s
ordinary business operations. The Staff has indicated that, “[i]n those cases in which a proposal’s
underlying subject matter transcends the day-to-day business matters of the company and raises
policy issues so significant that it would be appropriate for a shareholder vote, the proposal
generally will not be excludable under Rule 14a-8(i)(7) as long as a sufficient nexus exists
between the nature of the proposal and the company.” Staff Legal Bulletin No. 14E (Oct. 27,
2009). The question is whether the proposal focuses primarily on the matter of broad public
policy versus matters related to the company’s ordinary business operations.1
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B. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because it Relates to the Manner
in Which the Company Provides Air Transportation Services
The Company is a major airline carrier and operates approximately 4,500 flights a day to
338 airports across five continents. In 2017, the Company operated more than 1.6 million flights
carrying more than 148 million customers worldwide. The Company offers passengers various
amenities in air travel, including variable types of cabin seats aboard its 744 mainline aircraft and
518 regional aircraft. Evaluating the size and specifications of the Company’s cabin seats and
ensuring the Company’s ability to attract and retain passengers as customers is fundamental to
the role of management. The Company’s management is in the best position to evaluate and
determine what amenities are necessary to adequately respond to passenger demand, as well as
how and when the nature of those amenities change, as it considers the operation of the
Company’s air transportation services. Management also considers the potential economic
impact on the Company of any such changes, including any impact on profit margin and stock
price. The Proposal strikes directly at these core management functions.
The Proposal requests that the Board of Directors of the Company “prepare a report on
the regulatory risk and discriminatory effects of smaller cabin seat sizes on overweight, obese,
and tall passengers.” As further detailed below, the Staff consistently has recognized that
decisions relating to the products and services offered by a company are part of a company’s
ordinary business operations and has concurred in the exclusion of such shareholder proposals.
The principal focus of the Proposal is the size of cabin seats for passengers, which is a decision
made by the Company’s management and clearly central to the manner in which the Company
provides air transportation services.
There is a long line of precedents in which the Staff has concurred in the exclusion of
proposals concerning the sale or distribution of particular products and services, including the
manner in which a company provides its products and services. The Staff has reached the same
result where the proposal asks for a report concerning the sale or distribution of particular
products and services. For example, in Wells Fargo & Co. (Jan. 28, 2013, recon. denied Mar. 4,
2013), the Staff concurred in the exclusion of a proposal requesting that the company prepare a
report discussing its policies in addressing the social and financial impacts of the company’s
direct deposit advance lending service. The Staff noted that “the proposal relates to the products
and services offered for sale by the company,” which it further explained as being “generally
excludable under [R]ule 14a-8(i)(7).” In International Business Machines Corp. (Jan. 6, 2005),
the Staff concurred in the exclusion of a proposal requesting the board of directors to take steps
to offer customers software technology that has greater simplicity. The Staff noted that the
proposal related to the design and development of the company’s products and falls within the
company’s ordinary business operations. Similarly, In Kroger Co. (Mar. 20, 2003), the Staff
concurred in the exclusion of a proposal requesting that the company cease making available
certain shopping carts to its customers under Rule 14a-8(i)(7) as relating to “the manner in which
a company sells and markets its products.” See also Morgan Stanley (Jan. 10, 2012, recon.
denied Mar. 13, 2012) (concurring in the exclusion of a proposal that, among other items,
requested that the company, when acting as a repo dealer, adopt the use of transparent,
multilateral trading facilities); FMC Corp. (Feb. 25, 2011, recon. denied Mar. 16, 2011)
(concurring in the exclusion of a proposal about pesticides that were “suspected to have been
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misused by third parties to harm wildlife or humans,” as relating to “products offered for sale by
the company”); Pepco Holdings, Inc. (Feb. 18, 2011) (concurring in the exclusion of a proposal
urging the company to pursue the market for solar technology and noting that the “proposal
relates to the products and services offered for sale by the company”); Wal-Mart Stores, Inc.
(Mar. 30, 2010) (concurring in the exclusion of a proposal requiring that all company stores
stock certain amounts of locally produced and packaged food as concerning “the sale of
particular products”); JPMorgan Chase & Co. (Mar. 16, 2010) (concurring in the exclusion of a
proposal for the board of directors to implement a policy mandating that the company cease its
practice of issuing refund anticipated loans); PetSmart, Inc. (Apr. 8, 2009) (concurring in the
exclusion of a proposal requesting that the board of directors issue a report on the feasibility of
phasing out the company’s sale of live animals by 2014); Wal-Mart Stores, Inc. (Mar. 24, 2008)
(concurring in the exclusion of a proposal requesting a report on the viability of a cage-free egg
policy); PetSmart, Inc. (Apr. 14, 2006) (concurring in the exclusion of a proposal requesting that
the board of directors issue a report detailing whether the company will end all bird sales).
Similar to the precedents cited above, the Proposal may be excluded under Rule 14a8(i)(7) because it directly relates to the manner in which the Company provides services. The
size of cabin seats for passengers is a key operational and strategic decision made by
management with input from specialized employees and outside professionals. The Company’s
aircraft are equipped with a variety of cabin seat sizes, which are variable according to the type
of aircraft and class of passenger (e.g., Polaris, First Class, Business Class, Economy and
Economy Plus). Cabin seat size and configuration is specified in connection with the
Company’s orders for new aircraft or the refurbishing of existing aircraft. These specifications
are highly technical in nature and involve complex engineering analysis in addition to economic
and strategic decisions to ensure that the Company’s aircraft are equipped to optimally meet
passenger demand. These decisions also necessarily consider the potential impact on the
Company’s passenger revenue per available seat mile (PRASM) and cost per available seat mile
(CASM), which may impact the Company’s profit margin and stock price. This is exactly the
type of management function that Rule 14a-8(i)(7) recognizes as improper for direct shareholder
oversight.
C. The Proposal Does Not Focus on a Significant Policy Issue
The Commission has stated that “proposals relating to such [ordinary business] matters
but focusing on sufficiently significant social policy issues (e.g., significant discrimination
matters) generally would not be considered to be excludable because the proposals would
transcend the day-to-day business matter and raise policy matters so significant that it would be
appropriate for a shareholder vote.” 1998 Release. See also Staff Legal Bulletin 14H (Oct. 22,
2015) (emphasizing that the Staff “intends to continue to apply Rule 14a-8(i)(7) as articulated by
the Commission and consistent with the Division’s prior application of the exclusion”).
However, the mere mention of or limited connection to a social policy issue is not enough for a
proposal to avoid exclusion on this basis. The Staff has consistently permitted exclusion of
proposals under Rule 14a-8(i)(7) where the proposals primarily focused on ordinary business
matters, even though such proposals may have some connection to a potential significant policy
issue, because they do not transcend ordinary business decisions.
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For example, in Amazon.com, Inc. (Mar. 27, 2015), the Staff permitted the exclusion
under Rule 14a-8(i)(7) of a proposal requesting that the company “disclose to shareholders any
reputational and financial risks it may face as a result of negative public opinion pertaining to the
treatment of animals used to produce products it sells,” where the proponent argued that the
company’s sale of foie gras implicated a significant policy issue (animal cruelty). In granting noaction relief, the Staff determined that “the proposal relate[d] to the products and services offered
for sale by the company.” See also Hewlett-Packard Co. (Jan. 23, 2015) (concurring in the
exclusion of a proposal requesting that the board of directors provide a report on the company’s
sales of products and services to the military, police, and intelligence agencies of foreign
countries under Rule 14a-8(i)(7), with the Staff noting that the proposal related to ordinary
business and “does not focus on a significant policy issue”); Danaher Corp. (Mar. 8, 2013,
recon. denied Mar. 20, 2013) (concurring in the exclusion of a proposal requesting a report
summarizing the company’s policies and plans for eliminating releases of mercury from the
company’s products, with the Staff noting that proposals concerning product development were
generally excludable under Rule 14a-8(i)(7)).
Like the proposals in the precedents cited above, the underlying subject of the Proposal –
the size of cabin seats that the Company holds out for sale to passengers – does not raise a
significant policy issue that transcends the Company’s ordinary business operations.
Accordingly, and consistent with the precedents cited above, the Company believes that the
Proposal may be excluded from its 2018 Proxy Materials.
CONCLUSION
Based on the foregoing, I respectfully request your concurrence that the Proposal may be
excluded from the Company’s 2018 Proxy Materials. If you have any questions regarding this
request or desire additional information, please contact the undersigned by phone at (872) 8257667 or by email at jennifer.kraft@united.com.
Very truly yours,

Jennifer L. Kraft
Vice President and Corporate Secretary
United Continental Holdings, Inc.
Attachments
cc:

Paul Hudson, Flyers Rights Education Fund
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Exhibit A
Copy of the Proposal and Related Correspondence

