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December 11, 2018 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C.  20549 

RE: Johnson & Johnson – 2019 Annual Meeting 
Omission of Shareholder Proposal of The 
Doris Behr 2012 Irrevocable Trust

Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 
1934, as amended (the “Exchange Act”), we are writing on behalf of our client, 
Johnson & Johnson, a New Jersey corporation, to request that the Staff of the 
Division of Corporation Finance (the “Staff”) of the U.S. Securities and Exchange 
Commission (the “Commission”) concur with Johnson & Johnson’s view that, for 
the reasons stated below, it may exclude the shareholder proposal and supporting 
statement (the “Proposal”) submitted by The Doris Behr 2012 Irrevocable Trust (the 
“Proponent”) from the proxy materials to be distributed by Johnson & Johnson in 
connection with its 2019 annual meeting of shareholders (the “2019 proxy 
materials”). 

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008)  
(“SLB 14D”), we are emailing this letter and its attachments to the Staff at 
shareholderproposals@sec.gov.  In accordance with Rule 14a-8(j), we are 
simultaneously sending a copy of this letter and its attachments to the Proponent as 
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notice of Johnson & Johnson’s intent to omit the Proposal from the 2019 proxy 
materials. 

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents 
are required to send companies a copy of any correspondence that the shareholder 
proponents elect to submit to the Commission or the Staff.  Accordingly, we are 
taking this opportunity to remind the Proponent that if the Proponent submits 
correspondence to the Commission or the Staff with respect to the Proposal, a copy 
of that correspondence should concurrently be furnished to Johnson & Johnson. 

I. The Proposal 

The text of the resolution in the Proposal is set forth below: 

Resolved: The shareholders of Johnson & Johnson request the Board of 
Directors take all practicable steps to adopt a mandatory arbitration bylaw 
that provides: 

• for disputes between a stockholder and the Corporation and/or its 
directors, officers or controlling persons relating to claims under 
federal securities laws in connection with the purchase or sale of any 
securities issued by the Corporation to be exclusively and finally 
settled by arbitration under the Commercial Rules of the American 
Arbitration Association (AAA), as supplemented by the Securities 
Arbitration Supplementary Procedures; 

• that any disputes subject to arbitration may not be brought as a class 
and may not be consolidated or joined; 

• an express submission to arbitration (which shall be treated as a 
written arbitration agreement) by each stockholder, the Corporation 
and its directors, officers, controlling persons and third parties 
consenting to be bound; 

• unless the claim is determined by the arbitrator(s) to be frivolous, the 
Corporation shall pay the fees of the AAA and the arbitrator(s), and if 
the stockholder party is successful, the fees of its counsel; 

• a waiver of any right under the laws of any jurisdiction to apply to 
any court of law or other judicial authority to determine any matter or 
to appeal or otherwise challenge the award, ruling or decision of the 
arbitrator(s); 
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• that governing law is federal law; and 

• for a five-year sunset provision, unless holders of a majority of 
Corporation shares vote for an extension and the duration of any 
extension. 

II. Basis for Exclusion

We hereby respectfully request that the Staff concur in Johnson & Johnson’s 
view that it may exclude the Proposal from the 2019 proxy materials pursuant to 
Rule 14a-8(i)(2) because implementation of the Proposal would cause Johnson & 
Johnson to violate federal law. 

III. Background 

On November 12, 2018, Johnson & Johnson received the Proposal, 
accompanied by a cover letter from the Proponent dated November 9, 2018, and a 
letter from Fifth Third Bank dated November 9, 2018, verifying the Proponent’s 
stock ownership as of such date (the “Broker Letter”).  Copies of the Proposal, the 
cover letter and the Broker Letter are attached hereto as Exhibit A. 

IV. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(2) Because 
Implementation of the Proposal Would Cause Johnson & Johnson to 
Violate Federal Law. 

Rule 14a-8(i)(2) permits a company to exclude a shareholder proposal if 
implementation of the proposal would cause the company to violate any state, federal 
or foreign law to which it is subject.  For the reasons discussed below, Johnson & 
Johnson believes that adoption of a bylaw amendment as described in the Proposal 
would be contrary to the public policy interests underlying the federal securities laws 
and would cause Johnson & Johnson to violate federal law. Accordingly, the 
Proposal is excludable under Rule 14a-8(i)(2) as a violation of law. 

Johnson & Johnson believes that adoption of a bylaw amendment as 
described in the Proposal would be in violation of Section 29(a) of the Exchange 
Act.  Section 29(a) of the Exchange Act broadly states that “[a]ny condition, 
stipulation, or provision binding any person to waive compliance with any provision 
of this title or of any rule or regulation thereunder, or of any rule of a self-regulatory 
organization, shall be void.”  In the context of arbitration, the U.S. Supreme Court 
has limited the broad scope of Section 29(a) of the Exchange Act to prohibit only 
waivers of the substantive obligations imposed by the Exchange Act and has 
concluded that in the narrow circumstance where the prescribed procedures are 
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subject to the oversight authority of the Commission, an agreement to arbitrate does 
not constitute a waiver of the protections of the Exchange Act.  Shearson/Am. Exp. 
Inc. v. McMahon, 482 U.S. 220, 228−29, 234 (1987).  The Staff has previously 
concurred with the exclusion, pursuant to Rule 14a-8(i)(2), of a shareholder proposal 
relating to a bylaw amendment where the company argued that the bylaw 
amendment would, if implemented, cause the company to violate Section 29(a) of 
the Exchange Act.  See, e.g., Gannett Co., Inc. (Feb. 22, 2012) (shareholder proposal 
requesting that the company adopt a bylaw amendment to provide that certain 
controversies or claims, including those arising under the federal securities laws, 
shall be settled by arbitration); Pfizer Inc. (Feb. 22, 2012) (same); see also Alaska 
Air Group, Inc. (Mar. 11, 2011) (shareholder proposal requesting that the company 
initiate the appropriate process to amend its charter to provide for a partial waiver of 
the “fraud-on-the-market” presumption of reliance excludable pursuant to Rule  
14a-8(i)(2) because the proposed charter amendment would violate Section 29(a) of 
the Exchange Act). 

As in the precedent described above, adoption of a bylaw amendment as 
requested by the Proposal would weaken the ability of investors in Johnson & 
Johnson’s securities to pursue a private right of action under Exchange Act Section 
10(b) and Rule 10b-5.  In particular, Section (e) of the bylaw amendment contained 
in the proposal in Gannett and Pfizer would have prevented any shareholder who had 
a claim subject to arbitration from bringing a claim in a representative capacity on 
behalf of a class of Gannett or Pfizer shareholders, effectively waiving shareholders’ 
abilities to bring claims under Exchange Act Section 10(b) and Rule 10b-5.  
Similarly, in this instance, the second bullet point of the Proposal seeks to prevent 
any shareholder who has a claim subject to arbitration from bringing the claim on 
behalf of a class of Johnson & Johnson shareholders or by consolidation or joinder in 
order to resolve the dispute.  In addition, the fifth bullet point of the Proposal 
provides a waiver of any right under the laws of any jurisdiction to apply to any 
court of law or other judicial authority to determine any matter or to appeal or 
otherwise challenge the award, ruling or decision of the arbitrator(s), thus effectively 
waiving shareholders’ abilities to bring claims under Exchange Act Section 10(b) 
and Rule 10b-5.  The expression in the supporting statement that “[the Proponent] 
believe[s] arbitration is an effective alternative to class actions” further emphasizes 
the Proposal’s request for mandatory arbitration of certain claims and the prevention 
of shareholders from maintaining an arbitration in a representative capacity on behalf 
of similarly situated shareholders.  Moreover, claims arbitrated under the bylaw 
amendment as described in the Proposal will be governed by the Commercial Rules 
of the American Arbitration Association, as supplemented by the Securities 
Arbitration Supplementary Procedures, none of which are subject to the 
Commission’s oversight.  Given the substantial similarities between the Proposal and 
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the proposal in Gannett and Pfizer, including, the lack of any meaningful distinction 
between the two proposals with respect to the ability of investors to recover damages 
in a dispute alleging a violation of Exchange Act Rule 10b-5, it is clear that the 
Proposal should be excludable under Rule 14a-8(i)(2) because implementation of the 
Proposal would cause Johnson & Johnson to violate the federal securities laws. 

The Staff has long taken the view that including arbitration clauses in the 
governing documents of U.S. public companies is contrary to public policy.  See
Thomas L. Riesenberg, Arbitration and Corporate Governance: A Reply to Carl 
Schneider, 4 Insights 8 (1990).  Mr. Riesenberg, then Assistant General Counsel of 
the Commission, outlined his views that mandatory pre-dispute arbitration of 
shareholder claims would “be contrary to the public interest to require investors who 
want to participate in the nation’s equity markets to waive access to a judicial forum 
for vindication of federal or state law rights, where such a waiver is made through a 
corporate charter rather than through an individual investor’s decision.”  In addition, 
the U.S. Supreme Court “has long recognized that meritorious private actions to 
enforce federal antifraud securities laws are an essential supplement to criminal 
prosecutions and civil enforcement actions brought, respectively, by the Department 
of Justice and the Securities and Exchange Commission.”  Tellabs, Inc. v. Makor 
Issues & Rights, Ltd., 551 U.S. 308, 308 (2007). 

Furthermore, no indication has been given that this policy position has 
changed since 1990.  In fact, in an April 24, 2018 response letter to Congresswomen 
Carolyn B. Maloney, Commission Chairman Jay Clayton provided a detailed 
account of his views on the idea of mandatory arbitration of shareholder claims, 
stating that the matter is “complex” and involves important issues under federal 
securities laws and state corporate laws, as well as “many public policy 
considerations.”1  Although Chairman Clayton noted that the U.S. Supreme Court 
has “affirmed the strong federal interest in promoting the arbitration of claims under 
federal laws,” he expressed recognition that “[t]he federal securities laws provide a 
basis for private rights of action by investors” and that “[t]here is a long history of 
claims of this type” in federal and state courts, “including as class actions.”  
Ultimately, Chairman Clayton explained that in his view a number of pressing and 
significant matters other than the inclusion of mandatory arbitration clauses in the 
governing documents of U.S. public companies more urgently require the 
Commission’s limited rulemaking and other related resources.  Accordingly, in light 
of the Staff’s historical view and the various legal and policy considerations, 

1  Letter from Chairman Jay Clayton to The Honorable Carolyn B. Maloney (Apr. 24, 2018) is 
available at https://maloney.house.gov/sites/maloney.house.gov/files/MALONEY% 
20ET%20AL%20-%20FORCED%20ARBITRATION%20-%20ES156546%20Response.pdf. 
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Enclosures  

cc: Thomas J. Spellman III 
Assistant General Counsel and Corporate Secretary 
Johnson & Johnson 

Hal Scott 
Trustee 
The Doris Behr 2012 Irrevocable Trust



EXHIBIT A 

(see attached) 












