May 11, 2018

Faith L. Charles
Thompson Hine LLP
faith.charles@thompsonhine.com
Re:

Navidea Biopharmaceuticals, Inc.
Incoming letter dated March 20, 2018

Dear Ms. Charles:
This letter is in response to your correspondence dated March 20, 2018
concerning the shareholder proposals submitted to Navidea Biopharmaceuticals, Inc. (the
“Company”) by David Bupp and Marksman Investment LLC (the “Bupp/Marksman
Proposals”), Donald E. Garlikov (the “Garlikov Proposal”) and Bernard Bornstein (the
“Bornstein Proposal,” collectively with the Bupp/Marksman Proposals and the Garlikov
Proposal, the “Proposals”) for inclusion in the Company’s proxy materials for its
upcoming annual meeting of security holders. We also have received correspondence
from David Bupp and Marksman Investment LLC dated March 27, 2018. Your letter
indicates that David Bupp and Marksman Investment LLC withdrew two of the three
Bupp/Marksman Proposals prior to the submission of your no-action request. Because
the matter is moot, we will have no further comment with respect to the withdrawn
Bupp/Marksman Proposals.
Copies of all of the correspondence on which this response is based will be made
available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.
For your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.
Sincerely,
Matt S. McNair
Senior Special Counsel
Enclosure
cc:

David Bupp
Marksman Investment LLC
12279 Colliers Reserve Drive
Naples, FL 34110
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Donald E. Garlikov
The Garlikov Companies
41 South High Street, Suite 3400
Columbus, OH 43215
Bernard Bornstein
***

*** FISMA & OMB Memorandum M-07-16
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Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

Navidea Biopharmaceuticals, Inc.
Incoming letter dated March 20, 2018

The Proposals relate to majority voting, the annual election of directors and
special meetings.
There appears to be some basis for your view that the Company may exclude the
Proposals under rule 14a-8(c). Accordingly, we will not recommend enforcement action
to the Commission if the Company omits the Proposals from its proxy materials in
reliance on rule 14a-8(c). In reaching this position, we have not found it necessary to
address the alternative bases for omission upon which the Company relies.
Sincerely,
Lisa Krestynick
Attorney-Adviser

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.

Office of Chief Counsel
Division of Corporation Finance
100 F Street NE Washington, D.C. 20549
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March 27, 2018

Washington DC

Re: Stockholder Proposals to Navidea Biopharmacel�WJ1a1s, Inc.
Dear Ladies and Gentlemen:
On March 21, 2018, we received a copy of correspondence and information filed with
your offices dated March 20, 2018 by Navidea Biopharmaceutical, lnc.'s ("Navidea" or
"the company") legal representatives. Based upon the referenced correspondence it
appears that Navidea's objections to proposed shareholder initiatives for inclusion in
Navidea's 2018 proxy are directed to David Bupp ("Bupp") and Marksman Investment
LLC. ("Marksman"). In accordance with Rule 14a-8, Bupp and Marksman are providing a
response to Navidea's filing. and request that proposals be included in Navidea's 2018
proxy materials.
Navidea's 2017 Proxy indicated that any shareholder proposal for inclusion in the 2018
proxy materials must be submitted to the company by January 18, 2018. Navidea in its
March 20th correspondence acknowledges that it received four shareholder proposals
(including a duplication) for inclusion in its 2018 proxy materials.
Amend the corporate corporate by-laws of Navidea Biopharmaceutica!s, Inc. to
elect all directors by majority voting. (Proposal #1) The shareholder proposal was made
by both shareholder Bupp and Marksman.
Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to elect all
directors on an annual basis. (Proposal #2) The shareholder proposal was made by
shareholder Bupp and Marksman
Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to permit the
holder or holders of 15% of the outstanding shares of the company's common stock to
call a special meeting of the shareholders. (Proposal #3)
The company acknowledges that it received Proposal #3 from Mr. Donald Garlikov on
January 18th. Further, the company acknowledges that Mr. Garlikov meets the stock
ownership requirement for the inclusion of his shareholder proposal in the company's
2018 prnxy.
The company acknowledges that it received a second version of Proposal #2 from Mr.
Bernard Bornstein on January 18th. Further, the company acknowledges that Mr.
Bornstein meets the stock ownership requirement for the inclusion of his shareholder
proposal in the company's 2018 proxy.
The company acknowledges that it recei\/ed Proposal #1 from Bupp and Marksman on
January 18th. The January 18th submission was amended with correspondence to the
company that was submitted on a timely basis on February 8, 2018. (Exhibit I of the
company's filing to your offices.) In correspondence dated February 8th, Bupp and
Marksman withdrew their Proposal #2 in favor of Mr. Borstein's shareholder proposal.

`the company is indicating that it feels neither Cupp nor IVlarksman meet the shareholder
ownership requirements to support their shareholder Proposal #1. However, brokerage
statements for December 31, 2016 and December 31, 2017 were submitted to the
company by certified mail and by facsimile for David Bupp showing stock ownership of
121,732 shares of Navidea common stock for each period. In addition, separate
brokerage statements for Marksman for the periods December 31, 206 and 2017 were
provided to the company by certified mail and facsimile showing stock ownership of
~~9~D,~iiiv 5"o~`1i aie~ ~~ ~c`~YiC~~a ic`5iiii i`~lvii ~ivi.'n` i~i~ ~~~ii ~iciivu`". vv~7~s ui iioc uiu`~eC~i~~~

statements and the accompanying correspondence are included for your information.
(Exhibit A) In addition, I am providing a copy of 2015 and 2016 K-1 statements for
Marksman that confirm I had a 30% ownership interest in Marksman counter to
company's counsel's assertion that I might not have an interest in Marksman.(Exhibit ~)
Based upon this information, we believe both Bupp and Marksman meet the shareholder
ownership requirements and have submitted a single shareholder proposal (Proposal #1)
~~ ~ t~~aoi~ ~,a~+~~r~
Further, it is interesting to note that if shareholder Proposal #1 had been used to elect
directors at Navidea's 2017 annual meeting neither of the company's director candidates
might have been elected based upon the company's 8-K filing on June 30, 2017. In its
annual meeting filing, Navidea disclosed that over 60% of the voting shares at the 2017
annual meeting of Navidea withheld their votes for the company's two director
candidates.
regarding ~Ir. ~ornstein5s Proposal #~, it should be noted that in the first few years o~
Navidea's public existence directors were elected on an annual basis. In 1995, the
company's shareholders voted to amend the company's by-laws to elect its directors in
three staggered classes. Directors would have a term of three years unless they resigned
prior to the expiration of their class term. After the shareholder affirmative vote the
company's by-laws and corporate charter were amended. If Mr. Bornstein's Proposal #2
is adopted by the Navidea shareholders, we believe similar amended corporate by-laws
~~ti iii aiii~oiu~~ ~Oi°~'i~i'ai~ iiiaii~i' ~t)LiPta uG I~~~IA
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Navidea directors commencing with the 2019 Annual meeting.
It appears that the company's only objection to the Garlikov Proposal #3 is the
assumption that Bupp and Marksman have conspired with Mr. Gariikov regarding his
proposal. Yes, I have known Mr. Garlikov for a number of years and I have had
conversations with him regarding our mutual concerns regarding the performance of the
~~~;~~~;~ ~~ ~~~ ~~~t #~~r ;Q~s~. l ~~? ~~a~A t~~t fir. C~rt~~~~ ~~s ~?~t i~~1~vd~t~~~~t~ ~~c~ +~~t4~
other investors that may have included Mr. Bornstein with at least one member of
Navidea's senior management team. On several occasions Mr. Garlikov has spoken with
me after the meetings with management. As I have indicated in my correspondence to
the company, i do not have any agreement with either Mr. Gariikov or Mr. Bornstein.
Similarly, Marksman does not have any agreements with either Mr. Garlikov or Mr.
Bornstein. The company's contrived assertion of conspiracy should not exclude either
Proposal #2 or Proposal #3.
As previously stated, we believe the Bupp/Marksman Proposal #1 was submitted on a
timely basis and stock ownership evidence supporting the submission has been
provided. Therefore, Proposal #1 should be included in the 2018 Proxy of Navidea.
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As to ilflr. ~orstein's (Proposal #~, the company's objection seems to be that fVavidea's
current corporate charter excludes the annual election of directors. Corporate by-laws
and charters are often amended. it is reasonable to assume that if Proposal #2 is
approved by the shareholders at Navidea's 2018 annual meeting all directors could be
elected at the company's next annual meeting. Therefore Proposal #2 should be included
in the 2018 Proxy of Navidea.
Ma i~r i~ie'. Haiti"n'ov'a ri~~(iSai t~.i9
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the proposal has been submitted based upon collusion between Mr. Garlikov and Bupp/
IVlarksman. The collusion does not exist. Therefore Proposal #3 should be included in
the 2018 Proxy of Navidea.
We appreciate your attention to this matter and would be pleased to provide any
additional information.
~tespec~fuily submf~ted.
~.

M

David Bupp

~_
Marksman Investment LLC
David Bupp
Managing Partner
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March 20, 2018

Office of Chief Counsel
Division of Corporation Finance
100 F Street, NE
Washington, D.C. 20549
Re:

Proposed Omission of Stockholder Proposals to Navidea Biopharmaceuticals, Inc.

Dear Ladies and Gentlemen:
We represent Navidea Biopharmaceuticals, Inc. (“Navidea”). Navidea intends to omit from its
proxy materials for its 2018 Annual Meeting of Stockholders stockholder proposals received
from David Bupp, Marksman Investments, LLC, Donald E. Garlikov, and Bernard Bornstein,
which are described below. In our opinion, Navidea has the right and duty to omit the proposals.
We respectfully request your concurrence and a letter from the Division of Corporation Finance
(the “Division”) of the U.S. Securities and Exchange Commission (“Commission”) stating that it
will not recommend any action to the Commission if Navidea omits the proposals from its proxy
material.
BACKGROUND
1.

Correspondence with Proponents

On Monday, January 8, 2018, Navidea received a letter from Mr. Bupp (former Chief Executive
Officer of Navidea), on behalf of himself and Marksman, that purported to submit three
stockholder proposals for inclusion in Navidea’s 2018 proxy statement.
Bupp/Marksman Majority Voting Proposal: Amend the corporate by-laws of
Navidea Biopharmaceuticals, Inc. to elect all directors by majority voting.
Bupp/Marksman Annual Elections Proposal: Amend the corporate by-laws of
Navidea Biopharmaceuticals, Inc. to elect all directors on an annual basis.
Bupp/Marksman Special Meeting Proposal: Amend the corporate by-laws of
Navidea Biopharmaceuticals, Inc. to permit the holder or holders of 15% of the
outstanding shares of the company’s common stock to call a special meeting of
the shareholders.
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A copy of Mr. Bupp’s January 8th letter is enclosed as Exhibit A.
As originally submitted, the January 8th letter actually contained three proposals in violation of
Rule 14a-8(a)(4) under the Securities and Exchange Act of 1934, as amended (the “Exchange
Act”). On January 17, 2018, Navidea responded to Mr. Bupp in a letter date, advising him of the
violation of the “one proposal” rule, requesting that he select one of the three proposals for
consideration, and informing him of the fourteen-day response period as required by the rule. A
copy of Navidea’s January 17th letter is enclosed as Exhibit B.
Mr. Bupp timely responded on the following day, January 18, 2018. A copy of Mr. Bupp’s
January 18th letter is enclosed as Exhibit C-1. This second letter stated that the Bupp/Marksman
Special Meeting Proposal was being withdrawn, but it included identical versions of the
Bupp/Marksman Majority Voting Proposal and the Bupp/Marksman Annual Elections Proposal
— purporting to submit the Bupp/Marksman Majority Voting Proposal in Mr. Bupp’s name, and
the Bupp/Marksman Annual Elections Proposal in the name of Marksman. The Bupp/Marksman
Majority Voting Proposal and the Bupp/Marksman Annual Elections Proposal are together
referred to herein as the “Initial Bupp Proposals.” In addition, Mr. Bupp also sent the letter
enclosed as Exhibit C-2, which attached a J.P. Morgan account statement for Marksman “For the
Period 12/1/2016 to 12/31/2016” and Charles Schwab account statement for Mr. Bupp for
“Statement Period December 1-31, 2016.”
On the same day that Navidea received Mr. Bupp’s letter, Navidea received a letter from
Mr. Garlikov submitting the following proposal:
Garlikov Special Meeting Proposal: Amend the corporate by-laws of Navidea
Biopharmaceuticals, Inc. to permit the holder or holders of 15% of the
outstanding shares of the company’s common stock to call a special meeting of
shareholders.
The text of the Garlikov Special Meeting Proposal is identical to the text of the original the
Bupp/Marksman Special Meeting Proposal.
A copy of Mr. Garlikov’s January 18th letter is enclosed as Exhibit D.
Within an hour of receiving the Garlikov letter, Navidea received a letter from Bernard
Bornstein submitting the following proposal:
Bornstein Annual Elections Proposal: Amend the corporate by-laws of Navidea
Biopharmaceuticals, Inc. to elect all directors on an annual basis.
The text of the Bornstein Annual Elections Proposal is identical to the text of the
Bupp/Marksman Annual Elections Proposal.
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As used herein, all proposals purportedly submitted on behalf of each of Mr. Bupp (to the extent
not validly withdrawn), Marksman, Mr. Garlikov, and Mr. Bornstein and collectively referred to
herein as the “Bupp Group Proposals.”
A copy of Mr. Bornstein’s January 18th letter is enclosed as Exhibit E.
On January 29, 2018, Navidea sent a second letter to Mr. Bupp, once again advising him of the
violation of the “one proposal” rule, requesting that he select one of the five Bupp Group
Proposals for consideration, and reminding him of the fourteen-day response period as required
by the rule. A copy of that letter is enclosed as Exhibit F.
On the same day (January 29th), Navidea sent letters to each of Mr. Garlikov and Mr. Bornstein
(enclosed as Exhibit G and Exhibit H, respectively) similarly advising them of the violation of
the “one proposal” rule and the fourteen-day opportunity to remedy the deficiency.
On February 9, 2018, Navidea received a third letter from Mr. Bupp, a copy of which is enclosed
as Exhibit I. In that letter, Mr. Bupp tried to asset that no violation of the “one proposal” rule had
occurred. He also stated that since the Bupp/Marksman Annual Elections Proposal (purportedly
submitted on behalf of Marksman only) was identical to the Bornstein Annual Elections
Proposal, that “we are withdrawing” the former “in favor of Mr. Bornstein’s independent
submission.”
Navidea never received responses from either Mr. Garlikov or Mr. Bornstein.
2.

Relationship Between Bupp and Marksman

Based upon records provided to us by the Florida Secretary of State (enclosed as Exhibit J), the
Marksman entity was formed by Mr. Bupp in 2012. Those records list only Mr. Bupp as the sole
“manager” of Marksman from the time of its formation through 2017 (the date of the latest
available record). An albeit informal internet search yielded the same information, and indicated
that Marksman only has, at most, total of only two employees (one being Mr. Bupp, the sole
manager).
The Marksman Articles of Organization supplied by the Florida Secretary of State (also enclosed
in Exhibit J) state that “[t]he Company shall be managed by one or more Managers in accordance
with the Operating Agreement adopted by the members for the management of the business and
affairs of the Company.”
Further, the Marksman Articles of Organization and additional records provided by the Florida
Secretary of State list 12279 Colliers Reserve Drive, Naples, FL, 34110 as both the primary
address and mailing address for Marksman from the time of its formation through 2017 (the date
of the latest available record). When we performed a search to locate the address of Mr. Bupp, as
an individual, all internet searches results also listed the same address—12279 Colliers Reserve
Drive, Naples, FL, 34110—as Mr. Bupp’s address. According to Google Maps, this address
appears to be a house in a residential community.
3
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3.

Relationship Between Bupp, Garlikov, and Bornstein

Mr. Bupp’s February 9th letter acknowledges that he has “known Mr. Garlikov for a number of
years.” Navidea’s public filings with the Commission indicate that Mr. Garlikov invested in
Navidea as early as 2003, at which time Mr. Bupp was Navidea’s Chief Executive officer.
Mr. Bupp has copied Mr. Garlikov on numerous emails to Navidea.
Mr. Bupp states that he has never met Mr. Bornstein, however, for the reasons set forth in this
letter, Navidea believes that despite not meeting in person, Mr. Bupp acted in concert with Mr.
Garlikov and Mr. Bornstein and at the direction (directly or indirectly) of Mr. Bupp.
4.

Stock Ownership

None of Mr. Bupp, Marksman, Mr. Garlikov, or Mr. Bornstein are registered holders of Navidea
common stock. However, Navidea does not contest whether or not Mr. Garlikov or
Mr. Bornstein meet the stock ownership requirements set forth in Rule 14a-8(b).
Navidea did, however, request that Mr. Bupp and Marksman provide evidence of stock
ownership that satisfies the requirements set forth in Rule 14a-8(b). Following that request,
Mr. Bupp timely sent the letter enclosed as Exhibit C-2, which attached a J.P. Morgan account
statement for Marksman “For the Period 12/1/2016 to 12/31/2016” and Charles Schwab account
statement for Mr. Bupp for “Statement Period December 1-31, 2016.” For the reasons set forth in
Section VI below, monthly account statements are not sufficient to satisfy the requirements of
Rule 14a-8(b).
Further confusing matters, Mr. Bupp’s February 9th letter included the following language,
which makes it unclear whether Marksman actually owns shares of Navidea common stock at the
present time, or whether it is actually investors in Marksman that own shares of Navidea
common stock:
“The smallest stakeholders in Marksman (which have equal ten percent (10%)
interests in the company) and in turn each hold approximately 300,000 shares of
Navidea common stock which is more than sufficient to propose the Marksman
proposal for inclusion in the 201 proxy. (Sic) . . . It was for the unaffiliated
stakeholders that the Marksman proxy initiative was made.”
The above language reads as if Marksman’s investors hold Navidea shares, and it is on behalf of
several Marksman investors that Marksman is attempting to submit a proposal.
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3.

Navidea’s 2018 Annual Meeting

Navidea’s 2018 Annual Meeting of Stockholders is anticipated for late June 2018. Navidea
currently intends to file definitive 2018 proxy materials with the Commission in early- or midJune 2018. Accordingly, this filing is timely made in accordance with the requirements of Rule
14a-8(j) of the Exchange Act. Six (6) copies of this letter and its attachments are enclosed
pursuant to Rule 14a-8(j) of the Exchange Act. Also in accordance with Rule 14a-8(j), a copy of
this letter and its attachments is being mailed to Mr. Bupp, Marksman, Mr. Garlikov, and
Mr. Bornstein, individually, informing them of Navidea’s intention to omit the proposals from its
2018 proxy materials.
BASES FOR EXCLUSION
Navidea intends to exclude all of the proposals described above from its proxy statement and
form of proxy for its year 2018 Annual Meeting of Stockholders for the following reasons:
I.

The Initial Bupp Proposals may be excluded under Rule 14a-8(c), the
Commission’s “one proposal” rule.

II.

The Bupp/Marksman Annual Elections Proposal and the Bupp/Marksman Special
Meeting Proposal may be excluded because they were withdrawn.

III.

The Bupp Group Proposals may be excluded as a violation of the Commission’s
“one proposal” rule.

IV.

The identical Annual Election Proposals (defined below) may also be excluded
because, if implemented, (A) each would cause Navidea to violate Delaware law,
(B) neither is a proper subject for action by stockholders under Delaware law, and
(C) Navidea lacks the power to implement either proposal.

V.

The identical Special Meeting Proposals (defined below) may also be excluded
because they are impermissibly vague and indefinite so as to be materially
misleading in violation of Rule 14a-9.

VI.

The Bupp/Marksman Majority Voting Proposal may be excluded under Rule 14a8(b) because Mr. Bupp and Marksman failed to provide proof of the requisite
stock ownership after receiving notice of such deficiency.

VII.

The purported proponents should not be permitted to revise their respective
proposals.
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DISCUSSION
I.

The Initial Bupp Proposals may be excluded as a violation of the Commission’s “one
proposal” rule

The Initial Bupp Proposals (i.e., the Bupp/Marksman Majority Voting Proposal and the
Bupp/Marksman Annual Elections Proposal) may be excluded by reason of Rule 14a-8(c), which
permits each stockholder no more than one proposal for each particular stockholders’ meeting.
In adopting the one proposal rule, the Commission noted the “possibility that some proponents
may attempt to evade the new limitations through various maneuvers, such as having other
persons whose securities they control submit two proposals each in their own names.” Adoption
of Amendments Relating to Proposals by Security Holders, Exchange Act Release No. 3412999, Fed. Sec. L. Rep. (CCH) (November 22, 1976). See also Dominion Resources, Inc., SEC
No-Action Letter (February 24, 1993); Jefferson-Pilot Corporation, SEC No-Action Letter
(March 12, 1992). The Division has interpreted Rule 14a-8(c) (formerly Rule l4a-8(a)(4)) to
permit exclusion of all of a group of multiple proposals submitted by related parties when
circumstances show that “one proponent is the ‘alter ego’ of another proponent or that one
proponent possesses ‘control’ over the shares owned of record, or beneficially, by another
proponent.” Jefferson-Pilot Corporation (supra) (citing Trans World Corp., SEC No-Action
Letter (February 5, 1981). See Banc One Corporation, SEC No-Action Letter (February 2, 1993);
Occidental Petroleum Corp., SEC No-Action Letter (March 27, 1984). The Division has also
held that under Rule 14a-8(c) the presence of influence, even without evidence of explicit control
or domination over cooperating proponents, may be sufficient to justify the omission of multiple
proposals submitted by nominal, or token, proponents as part of an orchestrated scheme. See e.g.,
Clemente Global Growth Fund, Inc. , SEC No-Action Letter (May 8, 1998); International
Business Machines Corporation, SEC No-Action Letter (January 20, 1998). In numerous cases
the Division has issued no-action letters based on evidence that the proponents or nominal
proponents acted in a coordinated or manipulated manner or that one individual masterminded
the proposals with the evident purpose of evading the one proposal rule. See e.g., Dominion
Resources, Inc. , SEC No-Action Letter (February 24, 1993); TPI Enterprises, Incorporated, SEC
No-Action Letter (July 15, 1987); Occidental Petroleum Corp. (supra).
The facts here show that Marksman is under the sole control of its sole manager, Mr. Bupp, and
that Marksman is in fact the alter ego of Mr. Bupp. These facts clearly indicate both proposals
were authored and submitted on behalf of one proponent. Accordingly, Mr. Bupp and Marksman
should be treated a single proponent for purposes of the rule. See e.g., Release No. 34-12999
(supra).
In response to Navidea’s letter informing Mr. Bupp of the “one proposal” rule, Mr. Bupp resubmitted both of the Initial Bupp Proposals — purportedly sending the Bupp/Marksman
Majority Voting Proposal on his behalf and the Bupp/Marksman Annual Elections Proposal
purportedly on behalf of Marksman, an entity for which Mr. Bupp is the sole manager and
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possibly the only employee or one of a small number of employees. (As noted above, the letter
stated that the Bupp/Marksman Special Meeting Proposal was withdrawn).
The original three proposals (including the two Initial Bupp Proposals) were authored, prepared
and submitted by Mr. Bupp, evidencing that the proposals were “masterminded” by Mr. Bupp.
Further, neither of the Initial Bupp Proposals was redrafted, amended or even retyped in
Mr. Bupp’s letter of January 18, 2018 — virtually the exact same letter was simply re-submitted
with notations indicating which proposal was made on Mr. Bupp’s behalf, which was made on
Marksman’s behalf, which was being withdrawn, and adding a line indicating that Mr. Bupp was
signing as an individual stockholder. Mr. Bupp and Marksman did not prepare separate letters.
On that same day, Navidea received a separate, single letter from Mr. Bupp that included account
statements for himself and Marksman. Mr. Bupp and Marksman did not prepare separate letters.1
After being once again reminded of the one proposal rule, Navidea received a fourth letter from
Mr. Bupp. In that letter, Mr. Bupp several statements as to why he believed that Marksman was
acting independently of Mr. Bupp. Each of Mr. Bupp’s reasons are set forth below, along with
Navidea’s responses:


Mr. Bupp stated that, “[w]while I am Managing Director of Marksman Investment
LLC . . . Marksman has multiple stakeholders.”
Response:
In the very same paragraph, Mr. Bupp goes on to state that “[u]nder Florida law
the state in which Marksman is incorporated [sic] the Managing Director is the
only authorized representative of Marksman.”
As noted above, the Division held that under Rule 14a-8(c) the presence of
influence, even without evidence of explicit control or domination over
cooperating proponents, may be sufficient to justify the omission of multiple
proposals submitted by nominal, or token, proponents as part of an orchestrated
scheme. In the situation at hand, Marksman appears to be under the sole and
direct control of Mr. Bupp.
Under Florida law, a limited liability company can be either “member managed”
or “manager managed.” Marksman’s Articles of Organization provide the “[t]he
Company shall be managed by one or Managers in accordance with the Operating
Agreement adopted by the members for the management of the business and
affairs of the Company.” (Emphasis added).

1
For the reasons set forth in Section VI below, those account records were also insufficient proof of ownership under Rule 14a8(b).
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According to the Florida Secretary of State, Mr. Bupp is the sole manager (and
apparently either the only employee or one of two employees) of Marksman. As
the sole manager of Marksman, Mr. Bupp has the power to act on behalf of
Marksman and otherwise exercise control over the entity. While there are other
“stakeholders” in Marksman, they do not have the authority to manage the entity.


Mr. Bupp stated that, “I do not hold a majority interest in Marksman.”
Response:
As discussed above, Marksman is not run by its members—it is managed by the
manager. Publicly available records indicate that Mr. Bupp is the sole manager of
Marksman, making Marksman an entity under Mr. Bupp’s exclusive control.



Mr. Bupp stated that “[u]nder Florida law the state in which Marksman is incorporated
[sic] the Managing Director is the only authorized representative of Marksman. It was
for the unaffiliated stakeholders that the Marksman proxy initiative was made.”
Response:
While the exact concept that Mr. Bupp intended to convey with statements set
forth in the bullet point above, as previously discussed, Marksman is an entity
under the exclusive control of Mr. Bupp.
(For the reasons set forth below in Section VI, this statement also makes it unclear
whether Marksman even owns the shares for the individual or entity on whose
behalf the proposals were made).

Further, Mr. Bupp’s use of plural first person pronouns when referring to the actions of both
himself and Marksman also strongly suggests Mr. Bupp and Marksman were working together as
part of a coordinated effort. For example, Mr. Bupp’s February 9th letter states that “[i]n
accordance with our letter of January 18th, we are requesting” inclusion of the Bupp/Marksman
Majority Voting Proposal in Navidea’s 2018 proxy statement. (Emphasis added). It then also
stated that since the Bupp/Marksman Annual Elections Proposal (purportedly submitted on
behalf of Marksman only) was identical to the Bornstein Annual Elections Proposal, that “we are
withdrawing” the former “in favor of Mr. Bornstein’s independent submission.” (Emphasis
added). Finally, the letter went on to note that, “[b]y our letter of January 18th,” the original
Bupp Marksman Special Meeting Proposal had been withdrawn. (Emphasis added).
The facts here demonstrate that the shares held by Mr. Bupp and Marksman are under common
control and the submission of both proposals was coordinated and orchestrated solely by
Mr. Bupp. Mr. Bupp is attempting to make an end run around the one-proposal rule by simply
including a reference to Marksman in his letters to Navidea.
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We believe it is appropriate to consider Mr. Bupp and Marksman a single proponent limited to
one proposal for purposes of Rule 14a-8(c). Therefore, we request the Division to concur that
pursuant to Rule 14a-8(c), Navidea may exclude the Initial Bupp Proposals.
II.

The Bupp/Marksman Annual Elections Proposal and the Bupp/Marksman Special
Meeting Proposal may be excluded because they were withdrawn

As noted above, Mr. Bupp’s January 18th letter stated that the Bupp/Marksman Special Meeting
Proposal was being withdrawn. Mr. Bupp’s February 9th letter reiterated that the
Bupp/Marksman Special Meeting Proposal had been withdrawn and stated that Mr. Bupp and
Marksman were withdrawing the Bupp/Marksman Annual Elections Proposal. Therefore, we
believe that Navidea may exclude the Bupp/Marksman Annual Elections Proposal and the
Bupp/Marksman Special Meeting Proposal.
In the event that the Division does not concur that the Bupp/Marksman Annual Elections
Proposal and the Bupp/Marksman Special Meeting Proposal were effectively withdrawn, we
believe they can both be excluded for the other reasons set forth elsewhere in this letter.
III.

The Bupp Group Proposals may be excluded as a violation of the Commission’s
“one proposal” rule

The Bupp Group Proposals may be excluded by reason of the “one proposal” rule set forth in
Rule 14a-8(c). As discussed on Section I above, Mr. Bupp and Marksman should be treated as a
single proponet for the purposes of Rule 14a-8(c). Similarly, Navidea believes that Mr. Garlikov
and Mr. Bornstein are nominal proponents that are purporting to submit Mr. Bupp’s stockholder
proposals so that Mr. Bupp can avoid the limitations of the “one proposal” rule Navidea brought
to his attention in its January 17th letter.
The letters from Garlikov and Bornstein arrived within an hour of each other on January 18,
2018 — the same date that Navidea received Mr. Bupp’s second letter, and just one day after
Navidea’s letter informing Mr. Bupp of the “one proposal rule.”
The text of the Garlikov Special Meeting Proposal relating to the ability of a stockholder to call a
special meeting, as set forth in his January 18th letter, is identical to the one of the three
proposals contained in the original January 8th Bupp/Marksman letter.
The text of the Bornstein Annual Elections Proposal, is also identical to another of the original
three proposals contained in the original January 8th Bupp/Marksman letter.
In his February 9th letter, Mr. Bupp attempts to persuade us that Mr. Garlikov and Mr. Bornstein
acted independently of Marksman (and, presumably, Mr. Bupp). He stated that “[w]hile I will
acknowledge that I have known Mr. Garlikov for a number of years, I have never met
Mr. Bornstein.”
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The idea that Mr. Bupp’s long-time friend, Mr. Garlikov would coincidentally happen to submit
the exact same stockholder proposal, using precisely the same language, that Mr. Bupp tried to
submit, which Navidea had rejected just 24 hours prior, and which Mr. Bupp (purportedly on
behalf of Marksman) re-submitted within just a few hours of Mr. Garlikov on the same day,
defies credulity.
In addition, although Mr. Bupp indicates that he never met Mr. Bornstein in person, we find it
impossible to believe that someone unknown to Mr. Bupp would coincidentally happen to submit
the exact same proposal, using precisely the same language that Mr. Bupp tried twice to submit
(the second arriving on the same day as Mr. Bornstein), without any coordination or direction of
Mr. Bupp — whether directly with Mr. Bupp by email, telephone, or fax, or through Mr.
Garlikov acting on Mr. Bupp’s behalf. The fact that Mr. Bupp never met Mr. Bornstein in person
is irrelevant.
The facts here demonstrate that the submission of all of proposals by Mr. Bupp, Marksman,
Mr. Garlikov, and Mr. Bornstein was coordinated, orchestrated and “masterminded” solely by
Mr. Bupp. The fact that Marksman is under the sole control of Mr. Bupp and was acting solely at
his director was established in Section I above, and the facts set forth in this Section III clearly
show that Mr. Bupp was attempting to make an end run around the one-proposal rule by enlisting
his long-time friend, Mr. Bornstein, and Mr. Garlikov, to make submissions purportedly on
Mr. Bupp’s behalf. None of Marksman, Mr. Garlikov, or Mr. Bornstein drafted even a single
proposal or sent any correspondence to Navidea that was not coordinated by or through Mr.
Bupp. Instead, Marksman never even sent its own letter to Navidea, and Mr. Garlikov and
Bornstein copied and pasted Mr. Bupp’s proposals.
Therefore, we believe it is appropriate to consider Mr. Bupp, Marksman, Mr. Garlikov, and
Mr. Bornstein as a single proponent limited to one proposal for purposes of Rule 14a-8(c).
Therefore, we request the Division to concur that, pursuant to Rule 14a-8(c), Navidea may
exclude the Bupp Group Proposals.
IV.

The identical Annual Election Proposals (defined below) may also be excluded
because, if implemented, (A) each would cause Navidea to violate Delaware law,
(B) neither is a proper subject for action by stockholders under Delaware law, and
(C) Navidea lacks the power to implement either proposal

A.

Violation of Delaware law

The identical Bupp/Marksman Annual Elections Proposal and the Bornstein Annual Elections
Proposal (referred to together in this Section IV as the “Annual Election Proposals”) may each
be excluded from Navidea’s proxy materials pursuant to Rule 14a-8(i)(2) because, if
implemented, they would each cause Navidea to violate Delaware law. As more fully described
in the opinion of the Delaware law firm Richards, Layton & Finger, P.A. (the “Delaware Law
Firm Opinion”), enclosed as Exhibit K, the Annual Election Proposals urge the adoption of a
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bylaw that would be inconsistent with Navidea’s Amended and Restated Certificate of
Incorporation (the “Certificate”), a copy of which is enclosed as Exhibit L.
Article Eight of the Certificate provides:
“Notwithstanding any other provision set forth in the Certificate of Incorporation
of the Corporation or its By-laws, the board of directors shall be divided into
three classes; the term of office of those of the first class to expire at the annual
meeting next ensuing; of the second class one year thereafter; of the third class
two years thereafter; and at each annual election held after the initial
classification of the board of directors and election of directors to such classes,
directors shall be chosen for a full term of three years, as the case may be, to
succeed those whose terms expire.”
The Annual Election Proposals both contain identical text demanding that Navidea amend its
Amended and Restated By-laws (the “By-laws”) to elect all directors on an annual basis. If either
of these proposals is adopted, the By-Laws would contain a provision that directly conflicts with
Article Eight of the Certificate.
Section 109(b) of the Delaware General Corporation Law (the “DGCL”) provides:
“The bylaws may contain any provision, not inconsistent with law or with the
certificate of incorporation, relating to the business of the corporation, the
conduct of its affairs, and its rights or powers or the rights or powers of its
stockholders, directors, officers or employees.”
(Emphasis added).
Rule 14a-8(i)(2) (and its predecessor provision) has been previously employed by the Division as
a basis for not recommending enforcement action where a proposal is excluded because it urges
the adoption of a bylaw that conflict with the certificate of incorporation. See Northrop
Grumman Corporation, SEC No-Action Letter (Mar. 13, 2007) (declining to recommend
enforcement action regarding omission of a proposal urging the directors to adopt a bylaw that
would give holders of 10% to 25% of the outstanding common stock the power to call a special
stockholder meeting because such bylaw would conflict with provisions in the certificate of
incorporation resulting in a violation of § 109(b) of the DGCL); AlliedSignal, Inc., SEC NoAction Letter (Jan. 29, 1999) (declining to recommend enforcement action regarding omission of
a proposed bylaw that would require a simple majority vote in order for stockholders to take
action on all matters because such bylaw would conflict with the provisions in the certificate of
incorporation and the DGCL that require a greater vote on certain actions); Weirton Steel
Corporation, SEC No-Action Letter (Mar. 14, 1995) (confirmed by Weirton Steel Corporation,
SEC No-Action Letter (Apr. 3, 1995)) (declining to recommend enforcement action regarding
omission of a proposal asking stockholders to amend the bylaws to allow stockholders to fill
director vacancies because the certificate of incorporation provided that only directors could fill
such vacancies).
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Similarly, because each of the Annual Election Proposals clearly conflicts with the Certificate
and adoption of either one would result in a violation of the DGCL, it should likewise be
excluded from Navidea’s proxy materials pursuant to Rule 14a-8(i)(2).
Therefore, we request the Division to concur that pursuant to Rule 14a-8(i)(2), Navidea may
exclude the Annual Election Proposals.
B.

Not a proper subject for action by stockholders under Delaware law

As described in the Delaware Law Firm Opinion, the Annual Election Proposals may also be
excluded from Navidea’s proxy materials pursuant to Rule 14a-8(i)(1). If either of the Annual
Election Proposals was implemented it would cause Navidea to violate Delaware law, and
therefore neither is a proper subject for stockholder action.
Therefore, we request the Division to concur that pursuant to Rule Rule 14a-8(i)(1), Navidea
may exclude the Annual Election Proposals.
C.

Navidea lacks the power to implement

Both of the Annual Election Proposals may be excluded from Navidea’s proxy materials
pursuant to Rule 14a-8(i)(6) because Navidea lacks the power to implement them. As noted in
the Delaware Law Firm Opinion, a bylaw that conflicts with the certificate of incorporation of a
Delaware corporation is “void” and a “nullity.” Accordingly, because the By-Law amendment
contemplated by the Annual Election Proposals would be inconsistent with Article Eight of the
Certificate and, if implemented, would violate Delaware law, the stockholders, and therefore
Navidea, lack the power to implement either of them.
Therefore, we request the Division to concur that pursuant to Rule 14a-8(i)(6), Navidea may
exclude the Annual Election Proposals.
V.

The identical Special Meeting Proposals (defined below) may also be excluded
because they are impermissibly vague and indefinite so as to be materially
misleading in violation of Rule 14a-9.

The identical Bupp/Marksman Special Meeting Proposal and the Garlikov Special Meeting
Proposal (referred to together in this Section V as the “Special Meeting Proposals”) both contain
identical text demanding that Navidea “[a]mend the corporate by-laws . . . to permit the holder or
holders of 15% of the outstanding shares of the company’s common stock to call a special
meeting of the shareholders.”
Pursuant to Rule 14a-8(i)(3), a corporation may exclude a stockholder proposal from its proxy
materials where the proposal is “contrary to any of the Commission’s proxy rules, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy soliciting
materials.”
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The Division has determined that a proposal is contrary to the Commission’s proxy rules where
it is “so inherently vague or indefinite that neither the stockholders voting on the proposal, nor
the company in implementing the proposal (if adopted), would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires.” Division of
Corporation Finance: Staff Legal Bulletin No. 14B (September 15, 2004).
The Division has also noted that a proposal may be materially misleading as vague and indefinite
when the “meaning and application of terms and conditions . . . in the proposal would have to be
made without guidance from the proposal and would be subject to differing interpretations” such
that “any action ultimately taken by the Company upon implementation [of the proposal] could
be significantly different from the actions envisioned by shareholders voting on the proposal.”
Fuqua Industries, Inc., SEC No-Action Letter (March 12, 1991).
The Division has routinely declined to recommend enforcement action where a stockholder
proposal is excluded pursuant to Rule 14a8(i)(3) because it is “vague and indefinite.” See, e.g.,
Cisco Systems, Inc., SEC No-Action Letter (October 7, 2016) (declining to recommend
enforcement action regarding the exclusion of a proposal requesting that “[t]he board shall not
take any action whose primary purpose is to prevent the effectiveness of shareholder vote
without a compelling justification for such action” but did not specify what actions or measures
were needed to implement the proposal); United Continental Holdings, Inc., SEC No-Action
Letter (March 6, 2014) (declining to recommend enforcement action regarding the exclusion of a
proposal requesting the adoption of a bylaw providing that preliminary voting results would be
unavailable for solicitations made for “other purposes” but would be available for solicitations
made for “other proper purposes”); The Home Depot, Inc., SEC No-Action Letter (March 28,
2013) (declining to recommend enforcement action regarding the exclusion of a proposal
requesting that the board of directors take necessary steps “to strengthen [the] weak shareholder
right to act by written consent” where the proposal referenced two requested actions that the
proposal “would include” but did not specify whether there were additional actions required to
implement the proposal); The Coca-Cola Company, SEC No-Action Letter (January 30, 2002)
(declining to recommend enforcement action regarding the exclusion of a proposal regarding
inclusion of “ordinary” persons with certain characteristics on the board of directors where the
proposal did not provide guidance as to its implementation or clarify whether the proposal
mandates or recommends that such “ordinary” persons be on the board of directors). See also,
General Electric Company, SEC No-Action Letter (February 10, 2011); International Paper
Company, SEC No-Action Letter (February 3, 2011); Alaska Air Group, Inc., SEC No-Action
Letter (January 20, 2011); The Boeing Company, SEC No-Action Letter (January 28, 2011,
recon. granted March 2, 2011); The Allstate Corporation, SEC No-Action Letter (January 18,
2011); Motorola, Inc., SEC No-Action Letter (January 12, 2011) (in each of which the Division
declined to recommend enforcement action regarding the exclusion of a proposal because it
failed to “sufficiently explain the meaning of ‘executive pay rights’ and that, as a result, neither
stockholders nor the company would be able to determine with any reasonable certainty exactly
what actions or measures the proposal requires”).
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Furthermore, proposals may be excludable as vague and indefinite where the proposal fails to
define its critical terms or otherwise provide guidance to the board of directors regarding the
proposal’s implementation. See, e.g., The Proctor & Gamble Company, SEC No-Action Letter
(October 25, 2002) (declining to recommend enforcement action regarding the exclusion of a
proposal requesting that the board of directors create a specific type of fund as vague and
indefinite where the company argued that neither the shareowners nor the company would know
how to implement the proposal); and Philadelphia Electric Company, SEC No-Action Letter
(July 30, 1992) (declining to recommend enforcement action regarding the exclusion of a
proposal regarding the creation of a committee of stockholders because “the proposal is so
inherently vague and indefinite” that neither the share owners nor the company would be able to
determine “exactly what actions or measures the proposal requires”).
The Division has also previously permitted the exclusion of stockholder proposals pursuant to
Rule 14a-8(i)(3) that relate to stockholder rights to call a special meeting.
See, e.g., Newell Rubbermaid Inc., SEC No-Action Letter (February 21, 2012) (declining to
recommend enforcement action regarding the exclusion of a proposal requesting the board of
directors to take the steps necessary to amend the proper governing documents to provide the
right to call a special meeting to shareholders “holding not less than one-tenth of the voting
power of the Corporation . . . [o]r the lowest percentage of [the Corporation’s] outstanding
common stock permitted by state law” on the basis that “neither shareholders nor the company
would be able to determine with any reasonable certainty exactly what actions or measures the
proposal requires”); Amazon.com, Inc., SEC No-Action Letter (March 22, 2010, recon. granted
April 7, 2010) (declining to recommend enforcement action regarding the exclusion of a
proposal requesting that the board of directors take steps “to the fullest extent permitted by law”
to give holders of 10% of the company’s outstanding stock the power to call a special
shareholder meeting, including “that shareholders will have no less rights at management-called
special meetings than management has at shareholder-called special meetings to the fullest extent
permitted by law” on the basis that “it is not clear what ‘rights’ the Proposal intends to
regulate”).
The provisions of the Special Meeting Proposals are vague and indefinite so as to be materially
misleading because their critical terms are not defined and because they otherwise lack guidance
necessary for the board of directors to implement the proposal. Navidea’s Certificate currently
provides that, “[s]pecial meetings of the Corporation may be called only as provided in the bylaws.” The By-Laws currently provide that “[n]o officer, director nor stockholder shall have the
power to call a meeting of stockholders without the authorization of the board of directors.” The
Special Meeting Proposals are drafted to refer generically to the power to call a special meeting,
without specifying how the board of directors should “[a]mend the corporate by-laws” of the
company “to permit the holder or holders of 15% of the outstanding shares of the [C]ompany’s
common stock to call a special meeting of the shareholders.” The Special Meeting Proposals
omit details regarding how Navidea’s By-Laws should specifically be amended. In addition, the
Special Meeting Proposals do not specify the applicable procedural requirements.
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Accordingly, the Special Meeting Proposals are open to multiple interpretations and are
impermissibly vague and indefinite such that neither the stockholders voting on such proposals
nor the company in implementing those proposals, if adopted, would be able to determine with
reasonable certainty what actions would be taken under the Special Meeting Proposals.
Therefore, we request the Division to concur that pursuant to Rule 14a-8(i)(3), Navidea may
exclude the Special Meeting Proposals.
VI.

The Bupp/Marksman Majority Voting Proposal may be excluded under Rule 14a8(b) because Mr. Bupp and Marksman failed to provide proof of the requisite stock
ownership after receiving notice of such deficiency

Following the withdrawal of the Bupp/Marksman Special Meeting Proposal and the
Bupp/Marksman Annual Elections Proposal, the only one of the three original proposals
submitted by Bupp and/or Marksman is the Bupp/Marksman Majority Voting Proposal. In
Section I above, we set forth reasons why the Bupp/Marksman Majority Voting Proposal should
be excluded from Navidea’s 2018 proxy materials. However, we believe that Navidea may also
properly exclude all both Initial Bupp Proposals because both Bupp and Marksman failed to
provide proof of the requisite stock ownership after receiving notice of such deficiency.
The initial January 8th letter from Mr. Bupp and Marksman stated that the two were “the
aggregate holders of approximately 6.7 million common shares” of Navidea. Marksman is not a
registered holder of Navidea common stock. Therefore, in its January 17th response, Navidea
provided the following notification of deficiency and description of methods to cure to Mr. Bupp
and Marksman. Navidea’s letter said, in relevant part:
“Rule 14a-8(f)(1) permits a company to exclude a proponent’s proposals if the
company notifies the proponent of the proponent’s failure to follow one or more
procedural requirements within 14 calendar days of receiving the proposals and
the proponent fails to correct the problem within 14 calendar days of receiving
the company’s notice. . . .
[T]o be eligible to have a proposal included in the Company’s proxy statement,
you must demonstrate that you meet the stock ownership requirements of Rule
14a-8(b). Rule 14a-8(b) states that, “[i]n order to be eligible to submit a
proposal, you must have continuously held at least $2,000 in market value, or 1%,
of the company’s securities entitled to be voted on the proposal at the meeting for
at least one year by the date you submit the proposal. You must continue to hold
those securities through the date of the meeting.” We would be grateful if you
would kindly provide documentary support evidencing that you meet this
requirement through one of the methods forth in Rule 14a-8(b).
Pursuant to Rule 14a-8(f)(1), if you submit a response to this letter, your response
must be postmarked, or transmitted electronically, no later than 14 calendar days
from the date you receive this notice.”
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A copy of the full text of Rule 14a-8 was enclosed with Navidea’s January 29th letter.
As evidence of ownership, Mr. Bupp sent the monthly account statements for Mr. Bupp and
Marksman attached to the letter enclosed as Exhibit I (the “Account Statements”). The Account
Statements do not satisfy the requirements of Rule 14a-8(b)(2)(i) because each fails to
demonstrate one-year continuous ownership of Navidea’s securities.
The Staff has addressed whether periodic investment statements, like the Account Statement,
could satisfy the continuous ownership requirements of Rule 14a-8(b):
“(2)

Do a shareholder’s monthly, quarterly or other periodic investment
statements demonstrate sufficiently continuous ownership of the
securities?

No. A shareholder must submit an affirmative written statement from the record
holder of his or her securities that specifically verifies that the shareholder owned
the securities continuously for a period of one year as of the time of submitting
the proposal.”
Corporation Finance: Staff Legal Bulletin No. 14 (C)(1)(c)(2) (July 13, 2001) (emphasis
in original).
The Division routinely permits exclusion of proposals on the grounds that the brokerage
statement submitted in support of a proponent’s ownership was insufficient proof of such
ownership under Rule 14a-8(b). See, e.g., Yahoo! Inc. , SEC No-Action Letter (March 29, 2007)
(account statements, trade confirmations, email correspondence, webpage printouts and other
selected account information was insufficient to specifically verify continuous ownership);
General Motors Corporation, SEC No-Action Letter (April 5, 2007) (account summary was
insufficient verification of continuous ownership); Verizon Communications Inc., SEC NoAction Letter (January 25, 2008) (broker’s letter which provided current ownership of shares and
original date of purchase was insufficient proof of ownership); International Business Machines
Company, SEC No-Action Letter (January 11, 2005) (pages from quarterly 401(k) plan account
statements was insufficient proof of ownership); Sky Financial Group, Inc., SEC No-Action
Letter (December 20, 2004, recon. denied January 13, 2005) (monthly brokerage account
statement was insufficient proof of ownership); General Electric Company, SEC No-Action
Letter (January 16, 2007) (brokerage statement was insufficient to prove continuous ownership);
Bank of America Corp., SEC No-Action Letter (February 25, 2004) (monthly brokerage account
statement was insufficient proof of ownership); RTI International Metals, Inc., SEC No-Action
Letter (January 13, 2004) (monthly account statement was insufficient proof of ownership).
The purpose of the eligibility requirements set forth in Rule 14a-8(b) is to ensure that only
stockholders with a sufficient state in the company enjoy the privilege of submitting proposals.
The exclusion reflects a concern over costs since companies must print and deliver numerous
copies of their proxy materials and each proposal adds to the cost of the process. Before
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incurring these costs, it is appropriate to determine that a proponent has a sufficient interest in
the company to warrant the expense.
The Account Statements, which verify ownership of securities at the beginning and end of the
applicable monthly statement period, fails to evidence continuous ownership of Navidea’s
securities for one year prior to submission of any of Mr. Bupp’s or Marksman’s purported
stockholder proposals.
Further confusing matters, Mr. Bupp’s February 9th letter included the following language,
which states that the shares alleged to be owned by Marksman were really owned by the
investors in Marksman who own shares of Navidea common stock:
“The smallest stakeholders in Marksman (which have equal ten percent (10%)
interests in the company) and in turn each hold approximately 300,000 shares of
Navidea common stock which is more than sufficient to propose the Marksman
proposal for inclusion in the 2018 proxy. (Sic) . . . It was for the unaffiliated
stakeholders that the Marksman proxy initiative was made.”
Therefore, we request the Division to concur that the Initial Bupp Proposals are excludable
pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1).
In addition, to the extent that the Division does not concur that all of Mr. Bupp’s and
Marksman’s purported proposals were not validly withdrawn, request the Division to concur that
they are also excludable pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1).
VII.

None of the proponents should be permitted to revise their respective proposals

Navidea recognizes that the Division, on occasion, will permit proponents to cure defects in their
proposals by revising and resubmitting their proposals in precatory form, so long as the revisions
are “minor in nature and do not alter the substance of the proposal.” Corporation Finance: Staff
Legal Bulletin No. 14 (E)(1) (July 13, 2001). However, for the reasons set forth below, Navidea
respectfully requests that the Division decline to grant the purported proponents the opportunity
to recast the proposals as a recommendation to the board of directors of the company.
The Staff noted that it adopted the practice of allowing proponents to revise proposals to “deal
with proposals that generally comply with the substantive requirements of the rule, but contain
some relatively minor defects that are easily corrected.” Corporation Finance: Staff Legal
Bulletin No. 14 (E)(1) (July 13, 2001).
Far from curing a minor defect, correcting the defects in the foregoing proposals would require a
complete re-write that would change the substance of the proposals. Mr. Bupp, the former Chief
Executive Officer of Navidea, is a sophisticated individual experienced in matters relating to
director elections. He has had ample time to draft a single proposal that complies with that Rule
14a-8 and could have done so with minimal additional effort
17
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Based on the foregoing, Navidea believes that each of the proposals described above should be
excluded from its proxy materials for the reasons stated.
Please do not hesitate to reach out to me with any questions or if you require additional
information.

Very truly yours,
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____

Faith L. Charles

Enclosures
CC:

David Bupp
Marksman Investment LLC
Donald Garlikov
Bernard Bornstein
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Exhibit A
[Mr. Bupp’s January 8, 2018 letter to Navidea]
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Mr. Jed Latkin
Corporate Secretary
Navidea Diopharmaceuticals, Inc.
4995 Bradenton Avenue
Suite 240
Dublin, OH 43017
Dear Mr. Latkin,
On behalf of David C. Bupp and Marksman Investment LLC the aggregate holders of
approximately 6.7 million common shares of Navidea Biopharmaceuticals, Inc., we are
submitting the following shareholder proposals for inclusion in the 2018 Proxy Statement
of Navidea Biopharmaceuticals, inc.
Shareholder Proposals for Navidea Biopharmaceuticals, Inc. 2018 Proxy
Proposal #1 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to elect
all directors by majority voting.
Proposal #2 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to elect
all directors on an annual basis.
Proposal #3 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to permit
the holder or holders of 15% of the outstanding shares of the company's common stock
to call a special meeting of the shareholders.
Respectfully,

David Bupp
Individual Shareholder Navidea Biopharmaceuticals, Inc.

David Bupp
Managing Partner
Marksman Investments, LLC
Transmitted:
VIA Internet 1/8/2018
VIA Facsimile to 614-793-7522 1/8/2018
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Exhibit B
[Navidea’s January 17, 2018 letter to Mr. Bupp]
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Navidea~
8/0PHARMACEUTICALS

4995 Bradenton Avenue

phone 614.793.7500

Suite 240

fax

Dublin, OH 43017-3552

www.navidea.com

614.793.7520

VIA ELECTRONIC MAIL AND
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
January 17, 2018
David Bupp
Marksman Investments, LLC
12279 Collier’s Reserve Drive
Naples, FL 34110
RE:

Shareholder Proposal for Navidea Biopharmaceuticals, Inc. (the “Company”) 2018
Annual Meeting

Dear Mr. Bupp:
This letter acknowledges that on January 8, 2018, we received your letter addressed to Jed
Latkin, by which, pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as
amended, you submitted the following three shareholder proposals for including in the
Company’s 2018 proxy statement:
Proposal #1 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to elect
all directors by majority voting.
Proposal #2 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to elect
all directors on an annual basis.
Proposal #3 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to
permit the holder or holders of 15% of the outstanding shares of the company's common
stock to call a special meeting of the shareholders.
Rule 14a-8(c) states that “[e]ach shareholder may submit no more than one proposal to a
company for a particular shareholders’ meeting.” Because you exceeded the one proposal
limitation, you have failed to satisfy all eligibility requirements of Rule 14a-8.
Rule 14a-8(f)(1) permits a company to exclude a proponent’s proposals if the company notifies
the proponent of the proponent’s failure to follow one or more procedural requirements within 14
calendar days of receiving the proposals and the proponent fails to correct the problem within 14
calendar days of receiving the company's notice. By this letter, which is being sent via certified
mail and e-mail, the Company hereby advises you of the eligibility defect in your shareholder
proposal. We ask that you select one of the three proposals that you originally submitted for
consideration.
In addition, to be eligible to have a proposal included in the Company’s proxy statement, you
must demonstrate that you meet the stock ownership requirements of Rule 14a-8(b). Rule 14a8(b) states that, “[i]n order to be eligible to submit a proposal, you must have continuously held

at least $2,000 in market value, or 1%, of the company’s securities entitled to be voted on the
proposal at the meeting for at least one year by the date you submit the proposal. You must
continue to hold those securities through the date of the meeting.” We would be grateful if you
would kindly provide documentary support evidencing that you meet this requirement through
one of the methods set forth in Rule 14a-8(b).
Pursuant to Rule 14a-8(f)(1), if you submit a response to this letter, your response must be
postmarked, or transmitted electronically, no later than 14 calendar days from the date you
receive this notice.
Please direct your correspondence to me at the above address.
Very truly yours,

Jed A. Latkin
Chief Operating Officer and Chief Financial Officer

Enclosure

cc: Faith Charles, Thompson Hine LLP

Enclosure
Mr. Jed Latkin
Corporate Secretary
Navidea Diopharmaceuticals, Inc.
4995 Bradenton Avenue
Suite 240
Dublin, OH 43017
Dear Mr. Latkin,
On behalf of David C. Bupp and Marksman Investment LLC the aggregate holders of
approximately 6.7 million common shares of Navidea Biopharmaceuticals, Inc., we are
submitting the following shareholder proposals for inclusion in the 2018 Proxy Statement
of Navidea Biopharmaceuticals, inc.
Shareholder Proposals for Navidea Biopharmaceuticals, Inc. 2018 Proxy
Proposal #1 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to elect
all directors by majority voting.
Proposal #2 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to elect
all directors on an annual basis.
Proposal #3 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to permit
the holder or holders of 15% of the outstanding shares of the company's common stock
to call a special meeting of the shareholders.
Respectfully,

David Bupp
Individual Shareholder Navidea Biopharmaceuticals, Inc.

David Bupp
Managing Partner
Marksman Investments, LLC
Transmitted :
VIA Internet 1/8/2018
VIA Facsimile to 614-793-7522 1/8/2018

THOMPSON
- HINE _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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Mr. Jed Latkin
Corporate Secretary
Navidea Diopharmaceuticals, Inc.
4995 Bradenton Avenue
Suite 240
Dublin, OH 43017
Dear Mr. Latkin,
As the original communication to Navidea Biopharmaceutical indicated an individual
shareholder proposal and a corporate shareholder provided proposals for inclusion in
the 2018 Poxy Statement. In accordance with your communication and acknowledgment
of receipt on January 17, 2018. we are providing the following modiﬁed information. On
behalf of David C. Bupp and Marksman Investment LLC the agregate holders of
approximately 6.7 million common shares of Navidea Biopharmaceuticals, Inc., we are
submitting the following shareholder proposals for inclusion in the 2018 Proxy Statement
of Navidea Biopharmaceuticals, inc.
Shareholder Proposals for Navidea Biopharmaceuticals, Inc. 2018 Proxy
Proposal #1 (on behalf of David Bupp) - Amend the corporate by-laws of Navidea
Biopharmaceuticals, Inc. to elect all directors by majority voting.
Proposal #2 (on behalf of Marksman Investment LLC) - Amend the corporate by-laws of
Navidea Biopharmaceuticals, Inc. to elect all directors on an annual basis.
Proposal #3 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to
permit the holder or holders of 15% of the outstanding shares of the company's common
stock to call a special meeting of the shareholders. Shareholder proposal # 3 is being

withdrawn.
We are including in this communication a copy of the brokerage statement in the name of
David C. Bupp (IRA account) and a separate statement for Marksman Investment LLC. In
addition, we are including the original letter communication that was sent by certiﬁed
mail and received by Navidea.
Respectfully,

David Bupp
Individual Shareholder Navidea Biopharmaceuticals, Inc.

David Bupp
Managing Director
Markasman Investment LLC

David Bupp
Managing Partner
Marksman Investments, LLC
Transmitted:
VIA Internet 1/8/2018
VIA Facsimile to 614-793-7522 1/8/2018

THOMPSON
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Jan.18.2086 04:29 PM

Da~e Bupp

Mr. Jed Latkln
Corporate Secretary
Navldea Dlopharmaceutlcals, Inc.
4996 Bradenton Avenue
Suite 240
Dublln, OH 43017

2392601575

PAGE.

January 18, 2018

Dear Mr. Latkln,
In addition to the correspondence and shareholder records that have been sent to you by
certified mall on this date, we are providing ahareholder ownership Information showing
that an IRA Pccount In the name of David Bupp held 121,732 sharee ot Navldea common
stock as of Oecember 31, 2016. Ah10, we are provided shareholder records tor an account
In the name of Marksman Investment, LLC held 2,996,000 aharse ot Navldea common
stock as of DecembGr 31, 2.016.
Respectfully,

David Bupp
lndlvldual Shareholder Navldea Blopharmaoeutloals, Inc.
<;-

::::,~'

~=&..;&b>

Devld Bupp
Managing Director
Markaaman Investment LLC
Transmitted:
VIA Facslmlle to 614•793•76201/18/2018
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FAX 614 221 1508 Garlikov & i'IIIIOOiat••

li!IO O1/00 2

TI-IE GARLIKOV COMPANIES

January Is. 2018

Mr. Jed Latkin,

Chief Operating Officer & Chief Financial Officer
Navtdea B!opharmaceuticals , Inc.
4995 Bradenton Avenue
Suite240
Dublin, Ohio, ,•~3017·3552

Dear Jed,

I am requesting 1hat the following Proposal be Included in the Company's Proxy Staternem for the next
Annual Meeting:
Proposal # 1:
"Amend the corporate by-laws of Navldea Blopharmaceuticl!IIS, Inc. to permit the holder or holders of 15%
of the outstanding shares of the company's common stock to call a special meeting of shareholders"
I represent that, as of January 1s. 2018, I have continually held at least $2,000 In the market value of the
Company's securities for at least one year. I intend to hold such securities through the date of the
Company's annual meeting of shareholders. lam also enclosing a Fifth Third Securities statement from
December 3 1 , 2017 reflecting my ownership In thar account of 1.257.726 shares of the company.
If you have any questions ple1'!se give me, a call.
Bt'I.St r

s.

!)aid E. Garllkov
Via of email, via fox (614) 793·7520, via Certified Mail and USPS next day service

Gt\RLIKOV i\DVISOM, !NC,
Regll!l<!roo lt'lY<!S!mem AClvlsor
Under the Act Of 1940

I

G/1.RLll<:OV~t\SSOCU.WS. JNC,

m

_,,,.,

l<ll"l,,wll,l'l,..r"'

I

41 so..u,. Hlgn Str""t
Suite 3400
coiurnr,us, Ohlo 432 lS

P ~14,2.1.0@00

I

r-

614,22 t. !SOS

securmes otiered lhrough M Holctlngs securities, 1111;., a Registered arol<.eriDeal~r. Mem.ber PIN\V,,/SIPC.
Investment fl.(;lvl.,ory Ssrylces Ot'fe,rl!)(j tl'lfOUSh CJARLl!(OV ADVISORS, INC • " Reglsterect lnv<';~tn'IOOt
Advisor. THE OARLIKOV COMP!\NJl:lS ts Independently owned and operaterJ,

Slaten.en!: kif" the l"<lrlod Dece!nbe! 1, ·2011 to Deoemher ll1, 2017

-

DONALD E GARUKOV - lndMdual
***
Accoll111 Ntimber:

FIFTH THIRD

---

.

SECURITIES

.,

Holdings

..

"'

~

NFS-j)Rwided cast basis. realized gain {lossj amt iddii11g period inf~on may r101' mleci a1 adjusCnetms necessa,y b' tax pu',1'1XtSe5. :Please reler to f-cd-ft>Jlte$ and Cost BilllaS rnforma'lron
~ for mare fnfi:ir1natf0b.

at the ead of thfs

EQUITIES - 100.00% ofTocal Acco1lllt Vafoe
..=s,~..;:,:-...e::,,,,,·:.:rtf/:..~..::,~--:s:..~ ..::1-s:,""'-,-~;;-·...,.:,-;-,-,:,,;;.,~---~--0:..c.::. ,x,~...-c:.."Sa.~,?,;,,,·.,,;-.:::?.:,,.1,::!;~~~..:,;J,,.;.;s:";,.;:s;.;;:.,,;,~.;;;=se.-~,;:,,.~~...c-..::.:r:./=-•.;:;;-.=-,,--&M·

----=s=.~;.::,c-=":;...,;4".'~•=-..1-'lh-~-'l;:>:,.-_,,,•.-:,;:.=.-e:.::;,._x

-;:.,';,f_~,s,,,,~·--;:

-

:;,:
o,:,

Origiaal'/Miusted
Cost Basis.

Equity
NAVIOEA Blllf'IWIMACHlTIC IM: C!lM
LS00.001
Di>iidemOpl>:l~Casn
~apital Gain Option ea.tt

N/1.\'B

1.257.m

fLSID.170..47 C

CASH

:.
0

$t.21

0

$1)i211,l'lll.47

($l,Qli9P-;i.J'OI

:;

ft!.l)ll!l.275."llll

::

&

$450.39U7

TOTAL PORTFOUO V.ALUB

$1,Ji2U,170.47

Interested Parties Information
::oi,les of tllis

st,te:110S1t

rave Ileen sent to :

MHOID!NGS SECURITIES INC.

FIFIH THlBD COLLAll:lW:.

ATI'Nc WHTINEYFENroN,

ATIN .IDAM &l!EtINEM!\N

QJMPLIANCE DEPARTME.'IT

21 EAST S!'.11.TESf

ll:25 NW COt'CHSIREET

COI.W,GUS OH 4:1215

Sl.,'ITE 9()D

PORl1.AND OR 97209

*** FISMA & OMB Memorandum M-07-16

C
C

Fifth Third Seeurllies, In.,_

MN ~JllM"'"R..ll81lBB 20171229

llc=,at """"",rid, N.aooaa! fimaciat-ll.C.

i.~=

Member

~

THOMPSON
- HINE _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Exhibit E
[Mr. Bornstein’s January 18, 2018 letter to Navidea]

23

Jan 18 18 06:53p

614 575-9244

Levine/Bornstein

p, 1

BERNARD BORNSTEIN
***

January 18, 2018

Mr. Jed A. Latkin
Chief Operating Officer
Navidea Biopharmaceuticals
4995 Bradenton Avenue
Suite 240
Dublin, Ohio 43017-3552
Dear Mr. Latkin:

As a shareholder of over 100,000 common shares of Navidea Biopharmaceuticals, Inc. that I
have owned for over a year, I am submitting the following shareholder proposal for inclusion in
the 2018 Proxy Statement of Navidea Biopharmaceuticals, Inc.
Proposal:
Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to
elect all directors on an annual basis.
I have included a copy from Schwab for one of my accounts to verify that I own these shares. I
will continue to hold the required amounts of shares through the next shareholders meeting.
Respectfully,

~====:::::=--Bernard Bornstein
Individual Shareholder of Navidea Biopharmaceuticals, Inc.
Transmitted:
VIA internet 1/18/2018
VIA Facsimile to 614 793-7520
VIA Certified Mail - 1/18/2018

*** FISMA & OMB Memorandum M-07-16
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Navide~
EJIOPIIARM~ c'[:.JT/CALS

4')'l'., Rrad,•n,on Avf>n..Je

p'lone Gl4./~3J'>00

Suite 240

fax

Uublin, OH 43U"l/ ·3'.i'.,2

www ncJvidea com

6'14.793.7~20

VIA ELECTRONIC MAIL AND
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
January 29, 2018
David Bupp
Marksman Investments, LLC
12279 Collier's Reserve Drive
Naples, Florida 34110

RE:

Shareholder Proposal for Navidea Biopharmaceuticals, Inc. (the "Company") 2018
Annual Meeting

Dear Mr. Bupp:
On Monday, January 8, 2018, I received a letter from you and Marksman Investment LLC
("Marksman") that purported to submit three shareholder proposals for inclusion in the
Company's 2018 proxy statement.
Bupp / Marksman Proposal # 1: A mend the corporate by-laws ofNavidea
Biopharmaceuticals, lnc, to elect all directors by mqjority voting.

Bupp/ Marksman Proposal #2: Amend the corporate by-laws ofNavidea
Biopharmaceuticals, Inc. to elect all directors on an annual basis.
Bupp I Marksman Proposal #3: Amend the corporate by-laws ofNavidea
Biopharmaceuticals, Inc. to permit the holder or holders of 15% ofthe outstanding
shares ofthe company's common stock to call a special meeting ofthe shareholders.
A copy of your January 8, 2018 letter is enclosed as Exhibit A.
Rule 14a-8(c) states that "[e ]ach shareholder may submit no more than one proposal to a
company for a particular shareholders' meeting." On Friday, January 17, 2018, I informed you
that because you exceeded the one proposal limitation, you failed to satisfy all eligibility
requirements of Rule 14a-8. A copy of that letter is enclosed as Exhibit B.
I also informed you that pursuant to Rule 14a-8(f)(l ), the Company would exclude the proposals
if you failed to correct the problem within 14 calendar days of receiving the Company's notice
sent on Friday, January 17, 2018. In order to correct the problem, I asked that you select one of
the three proposals submitted on January 8, 2018 for consideration.

On Thursday, January 18, 2018, T received a second letter from you (enclosed as Exhibit C) in
which you withdrew the Bupp/ Marksman Proposal #3 , but re-submitted Bupp/ Marksman #1
and Bupp/ Marksman #2-purporting to submit Proposal #1 in your name, and Proposal #2 in
the name of Marksman.
For a number ofreasons, including the fact that you are the Managing Director of Marksman and
the fact that the proposals were only separated after I informed you of the "one proposal" rule,
the Company believes that you and Marksman are acting together, that Marksman is under your
control, and that Marksman is only a nominal proponent acting as your "alter ego". The
Company therefore believes that both Proposal #1 and Proposal #2 may be properly omitted
from the Company's 2018 proxy statement because they were submitted in violation of Rule
14a-8(c) and after you were notified of the defect, you did not limit your request to one proposal.
Please note that you remain free to submit all of your corporate governance proposals to the
Company's stockholders in your own soliciting material, rather than in the Company's proxy
statement.
On the same day that I received your second letter, 1 received a letter from Donald Garlikov
submitting the following proposal:
Garlikov Proposal: Amend the corporate by-laws ofNavidea Biopharmaceuticals, Inc. to
permit the holder or holders of 15% ofthe outstanding shares of the company's common
stock to call a special meeting ofshareholders.
Less than half an hour after receiving the Garlikov letter, I received a letter from Bernard
Bornstein submitting the following proposal:
Bornstein Proposal: Amend the corporate by-laws ofNavidea Biopharmaceuticals, Inc. to
elect all directors on an annual basis.
The Company believes that Mr. Garlikov, Mr. Bornstein, and Marksman are nominal proponents
that are purporting to submit your shareholder proposals so that you can avoid the limitations of
the "one proposal" rule that I brought to your attention in my January 17, 2018 letter. Therefore,
the Company respectfully requests that only one of the four proposals set forth above (and that
have not yet been withdrawn)--Bupp / Marksman Proposal #1, Bupp I Marksman Proposal #2,
Garlikov Proposal, and Bornstein Proposal-be selected for consideration. Otherwise, the
Company intends to exclude all four proposals because they were submitted in violation of Rule
14a-8(c).
Pursuant to Rule 14a-8(f)(l), if you submit a response to this letter to correct the deficiency
described above, your response must be postmarked, or transmitted electronically, no later than
14 calendar days from the date you receive this notice.
A copy of Rule 14a-8 is enclosed as Exhibit D. I further note that the Company intends, and
reserves all rights, to exclude your proposal from the Company's proxy materials on any other
grounds it deems appropriate.

Please direct your correspondence to me at the above address.
Very truly yours,

Chief Operating Officer and Chief Financial Officer
Enclosures
cc: Faith L. Charles, Thompson Hine LLP

Enclosures

Exhibit A
Mr. Jed Latkin
Corporate Secretary
Navidea Diopharmaceutieals, Inc.
4996 Bradenton Avenue
Suite 240
Dublin, OH 43017

Dear Mr. Latkin,
On behalf of David C. Bupp and Marksman Investment LLC the aggregate holders of
approximately 6.7 million common shares of Navidea Biopharmaceuticals, Inc., we are
submitting the following shareholder proposals for inclusion in the 2018 Proxy Statement
of Navidea Biopharmaceuticals, inc.
Shareholder Proposals for Navidea Biopharmaceuticals, Inc. 2018 Proxy
Proposal #1 - Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to elect
all directors by majority voting.
Proposal 112 - Amend the corporate by-laws of Navldea Blopharmaceuticals, Inc. to elect
all directors on an annual basis.
Proposal #3- Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to permit
the holder or holders of 15% of the outstanding shares of the company's common stock
to call a special meeting of the shareholders.
Respectfully,

David Bupp
Individual Shareholder Navidea Biopharmaceuticals, Inc.

David Bupp
Managing Partner
Marksman Investments, LLC
Transmitted:
VIA Internet 1/8/2018
VIA Facsimile to 614-793-7522 1/8/2018
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VIA ELECTRO IC MAIL AND
CERTIFIED Ji.l"JL
RETURN RECEIPT REQUESTED
January 17. 2018
D.widBupp
?-.farksm:m Investments. LLC
12279 Colli<"r'S Res<"1,te Drin'.'
Naple-s. FL 34110
RE:

~,~t

-...-1•1.I ,.;~ /~.: J

Shareholder Proposal for ~.widen BiophannarE-uricals, lnr. (the "Compa11y'') 2018

.--\.unual Meetine:
Dear 11,fr_ Bupp:

This letter ackuowkdges that 01tJai1u.:u-y S. 201S. , ·e received yom· letter addressro to Jed
Latkin. by which, pursu;.mt to Rule 14a-S under tbt> Securities Exchange Act of 1934. as
amended. you sub11utted the following three IL1:rd1older proposals for i11ducti11g in the
Company's _QlS proxy st:itemeut:
Proposal #l - A.1.uend the corporat<" by-laws. of Navidea Biopharoiaceulicals, Inc. to elect
all directors by 1Uajority voting.

Proposal #2 - Amend the corporate by-laws of Nav1dea Biophannaceuticals, Inc. to elect
all dir~tors on an anmul bas-is.

Proposal -3 - Amend the- corporate by-laws ofNavidea Biopbannacemkals. Inc. to
permit the holder or holders of 15¾ ofrbe ouManding shar<"s of the company's common
stock to call a special meeting of the sllarC'holders.
Rule 14a-S(c) st:nes that '"[e]a.ch ~harebolder may submit no mare than one propoi.al to a
company tor a particular sh:lfebolders· meeting." Because you exceeded the one proposal
liln.itation. you have failed to satisfy all eligibility requirements of Rule' l 4a-8.
Rule 14a-S(f) 1) !)l!nlUts a company to exclude ::i proponent's proposals if the company notifies
t11e proponent of the- proponent" s faihire to follow one or more procedural requirements witbh1 14
calendar days ofro:eiving tilt- proposals and the proponent fails to correct Ille problem within 14

calendar day ofr~eiving the compan s notic-e. By rhis letter. whith is being sent via certifi.C'd
mail and e-mail. tl1e Compauy hereby advises yon of the eligibility defect in your shareholder
proposal. We a~k th:it you select one of the thr~ propo5.1l.s that you cngin.1lly !.'\1bmined for
considt-ra1io11.
In addition. to be eligible to have a proposal included in the C'ompaufs proxy statement you
must demonstra1e that you meet the- stock ownersllip requiren1ents of Rule 14a-S{b). Rule 14a8(b) sta.te.s that. .. [i]n orde:r to be eligible to submit a proposal. you nmst have continuously held

at least $2,000 in market value. or 1%, of the company's securi1ies entitled to be voted on the
proposal at the meeting for at least one ye.'lf by the date yon submit the proposal You must
continue to hold those securities through the date of the meeting." We would be grateful if you
would kindly provide documentary support evidencing that you meet this requirement through
one of the methods set forth in Rule l 4a-8(b).
Pursuant to Rule 14a-8(f)(l), if you sµbruit a response to this letter, your response must be
postmarked, or transouned electrorucalJy, no later than 14 calendar days from the date you
receive this notice_
Ptea; e direct your correspondence to me :it the above address.
Very tmly yours,

s::s..

Jed A. L1tkin
Chief Operating Officer and CbiefFinancial Officer

Enclosure

cc: Faith Charles, TI1ompson Hine LLP

Exhibit C

Mr. J~ Latkin
Corporate Gecretary
Navidea DiophilDTllaceuticals, Inc.
4995 Bradenton Avenue
Suite 240
Dublin, OH 43017
Dear Mr. Latkin,
As the original communication to Navidea Biopharmaceutical indicated an individual
shareholder proposal and a corporate shareholder provided proposals for inclusion in
the 2018 Poxy 01:tlement. In accordance with your communication and acknowledgment
of receipt on January 17, 2018. we are providing the following modified information. On
behalf of David C. Bupp and Mart:sman Investment LLC the 21gregate holders of
approxi mately 6.7 million comm.:>n shares of Navidea BiopharmaceuUcals, Inc., we are
submittilllJ the following share-hol<rer proposals for inclusion in the 2018 Proxy Statement
of NaYidea Biopharmaceutic.als, inc.
Shareholder Propo sals for Na.videa Biopharmaceuticals, Inc. 2018 Proxy
Prol)OSal A!1 (on beltaJf ol David Bupp)- Amend the corporate by-laws o1 Navidea
Biopharmaceuticals, Inc. to elect all directors by majority voting.

Proposal 12 (on behalf ol Martsman Investment LLC)-Amend the corporate by-laws of
Na\l'ioea Biophannaceuticals, Inc. to elect all directors on an annual basis.
Proposal i3 - Amend the corporate by-laws of Nm,idea Biopharmaceuticals, Inc. to
permit the holder or holders ol 15% of the outstandill{I shares ol the compan~'s common
stoclc to can a special meeting of the shareholders. Shareholder proposal # 3 is being

withdrawn.
We are includil)IJ in this communication a copy o1 the brokerage statement in the name of
David c. BuPP (IRA account> and a separate statement for Marksman Investment LLC. In
addition, we are including the original letter communication tha.t was sent by certified
mail and received by Navidea.

Respect1ully,

oavid Bupp
Individual Shareholder Navidea Biopbarmaceuticals, Inc.

David Bupp
Managing Director
MaJttasman lnve$tment LLC

David Bupp

Managing Parl1ter
Marksman lnvesbnent&, LLC
Tl'llllsmltte<I:
VIA lnlemet 1/8/2018
VIA Facsimile to 614-7'93-7522 1/8/2018

Exhibit D
§240.14a-8 Shareholder proposals.
This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to have your shareholder proposal included on a
company's proxy card, and included along with any supporting statement in its proxy statement, you must
be eligible and follow certain procedures. Under a few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting its reasons to the Commission. We structured this
section in a question-and-answer format so that it is easier to understand. The references to "you" are to
a shareholder seeking to submit the proposal.
(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement
that the company and/or its board of directors take action, which you intend to present at a meeting of the
company's shareholders. Your proposal should state as clearly as possible the course of action that you
believe the company should follow. If your proposal is placed on the company's proxy card, the company
must also provide in the form of proxy means for shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless otherwise indlcated, the word "proposal" as used in this
section refers both to your proposal, and to your corresponding statement in support of your proposal (if
any).
(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company that I
am eligible? (1) Jn order to be eligible to submit a proposal, you must have continuously held at least
$2,000 in market value, or 1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal. You must continue to hold those
securities through the date of the meeting.
(2) If you are the registered holder of your securities, which means that your name appears in
the company's records as a shareholder, the company can verify your eligibility on its own, although
you will still have to provide the company with a written statement that you intend to continue to hold
the securities through the date of the meeting of shareholders. However, if like many shareholders
you are not a registered holder, the company likely does not know that you are a shareholder, or
how many shares you own. In this case, at the time you submit your proposal, you must prove your
eligibility to the company in one of two ways:
(i) The first way is to submit to the company a written statement from the "record" holder of
your securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also include your own written
statement that you intend to continue to hold the securities through the date of the meeting of
shareholders; or
(ii) The second way to prove ownership applies only if you have filed a Schedule 13D
(§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4
(§249.104 of this chapter) and/or Form 5 (§249.105 of this chapter), or amendments to those
documents or updated forms, reflecting your ownership of the shares as of or before the date on
which the one-year eligibility period begins. If you have filed one of these documents with the SEC,
you may demonstrate your eligibility by submitting to the company:
(A) A copy of the schedule and/or form, and any subsequent amendments reporting a
change in your ownership level;
(8) Your written statement that you continuously held the required number of shares for the
one-year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through the
date of the company's annual or special meeting.
(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one
proposal to a company for a particular shareholders' meeting.
(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.
(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your
proposal for the company's annual meeting, you can in most cases find the deadline in last year's proxy
statement. However, if the company did not hold an annual meeting last year, or has changed the date of
its meeting for this year more than 30 days from last year's meeting, you can usually find the deadline in
one of the company's quarterly reports on Form 10-Q (§249.308a of this chapter), or in shareholder
reports of investment companies under §270.30d-1 of this chapter of the Investment Company Act of
1940. In order to avoid controversy, shareholders should submit their proposals by means, inc!uding
electronic means, that permit them to prove the date of delivery.
(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive offices
not less than 120 calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting. However, if the company did not hold
an annual meeting the previous year, or if the date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the deadline is a reasonable time
before the company begins to print and send its proxy materials.
(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.
(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but only
after it has notified you of the problem, and you have failed adequately to correct it. Within 14 calendar
days of receiving your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you received the company's notification. A
company need not provide you such notice of a deficiency if the deficiency cannot be remedied, such as if
you fail to submit a propm1al by the company's properly determined deadline. If the company intends to
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you with a
copy under Question 10 below, §240.14a-BU).
(2) If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meeting held in the following two calendar years.
(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can
be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled
to exclude a proposal.
(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? (1)
Either you, or your representative who is qualified under state law to present the proposal on your behalf,
must attend the meeting to present the proposal. Whether you attend the meeting yourself or send a
qualified representative to the meeting in your place, you should make sure that you, or your

representative, follow the proper state law procedures for attending the meeting and/or presenting your
proposal.
(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you may
appear through electronic media rather than traveling to the meeting to appear in person.
(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any
meetings held in the following two calendar years.
(i) Question 9: If I have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper
subject for action by shareholders under the laws of the jurisdiction of the company's organization:
NOTE TO PARAGRAPH (i)(1): Depending on the subject matter, some proposals are not considered proper under
state law if they would be binding on the company if approved by shareholders. In our experience, most proposals
that are cast as recommendations or requests that the board of directors take specified action are proper under state
law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise.
(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;
NOTE TO PARAGRAPH (i)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state or
federal law.
{3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including §24O.14a-9, which prohibits materially false or misleading statements
in proxy soliciting materials;
(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim or
grievance against the company or any other person, or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the other shareholders at large;
(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to the
company's business;
(6) Absence ofpower/authority: If the company would lack the power or authority to implement the
proposal;
(7) Management functions: If the proposal deals with a matter relating to the company's ordinary
business operations;
(8) Director elections: If the proposal:
(i) Would disqualify a nominee who is standing for election;
(ii) Would remove a director from office before his or her term expired;

(iii) Questions the competence, business judgment, or character of one or more nominees or
directors;
(iv) Seeks to include a specific individual in the company's proxy materials for election to the board
of directors; or
(v) Otherwise could affect the outcome of the upcoming election of directors.
(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same meeting;
NOTE TO PARAGRAPH (i)(9): A company's submission to the Commission under this section should specify the
points of conflict with the company's proposal.

(10) Substantially implemented: If the company has already substantially implemented the proposal;
NOTE TO PARAGRAPH (i)(10): A company may exclude a shareholder proposal that would provide an advisory
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402 of
Regulation S-K (§229.402 of this chapter) or any successor to Item 402 (a "say-on-pay vote") or that relates to the
frequency of say-on-pay votes, provided that in the most recent shareholder vote required by §240.14a-21 (b) of this
chapter a single year (i.e., one, two, or three years) received approval of a majority of votes cast on the matter and
the company has adopted a policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote required by §240.14a-21 (b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company's proxy materials for the same
meeting;
(12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company's proxy materials within
the preceding 5 calendar years, a company may exclude it from its proxy materials for any meeting held
within 3 calendar years of the last time it was included if the proposal received:
(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;
(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years; or
(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or more
previously within the preceding 5 calendar years; and
(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

U) Question 10: What procedures must the company follow if it intends to exclude my proposal? (1)
If the company intends to exclude a proposal from its proxy materials, it must file its reasons with the
Commission no later than 80 calendar days before it files its definitive proxy statement and form of proxy
with the Commission. The company must simultaneously provide you with a copy of its submission. The
Commission staff may permit the company to make its submission later than 80 days before the company
files its definitive proxy statement and form of proxy, if the company demonstrates good cause for missing
the deadline.
(2) The company must file six paper copies of the following:

{i) The proposal;
{ii) An explanation of why the company believes that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority, such as prior Division letters issued under the rule;
and
(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign law.
{k) Question 11: May l submit my own statement to the Commission responding to the company's
arguments?
Yes, you may submit a response, but it is not required. You should try to submit any response to us,
with a copy to the company, as soon as possible after the company makes its submission. This way, the
Commission staff will have time to consider fully your submission before it issues its response. You
should submit six paper copies of your response.
{I) Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?
(1) The company's proxy statement must include your name and address, as well as the number of
the company's voting securities that you hold. However, instead of providing that information, the
company may instead include a statement that it will provide the information to shareholders promptly
upon receiving an oral or written request.
(2) The company is not responsible for the contents of your proposal or supporting statement.
(m) Question 13: What can I do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and I disagree with some of its
statements?
(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own point of
view, just as you may express your own point of view in your proposal's supporting statement.
(2) However, if you believe that the company's opposition to your proposal contains materially false
or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should promptly send to
the Commission staff and the company a letter explaining the reasons for your view, along with a copy of
the company's statements opposing your proposal. To the extent possible, your letter should include
specific factual information demonstrating the inaccuracy of the company's claims. Time permitting, you
may wish to try to work out your differences with the company by yourself before contacting the
Commission staff.
(3) We require the company to send you a copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statements, under the following timeframes:
(i) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the company
must provide you with a copy of its opposition statements no later than 5 calendar days after the company
receives a copy of your revised proposal; or

{ii) In all other cases, the company must provide you with a copy of its opposition statements no
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under
§240.14a-6.
[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan. 29, 2007; 72 FR
70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 56782, Sept. 16, 2010]
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Exhibit G
[Navidea’s January 29, 2018 letter to Mr. Garlikov]
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VIA ELECTRONIC MAIL AND
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
January 29, 2018
Donald E. Garlikov
Garlikov Advisors, Inc.
41 South High Street
Suite 3400
Columbus, Ohio 43215

RE:

Shareholder Proposal for Navidea Biopharmaceuticals, Inc. (the "Company") 2018
Annual Meeting

Dear Mr. Garlikov:
On Thursday, January 18, 2018, I received a letter from you by which you submitted the
following shareholder proposal for inclusion in the Company's 2018 proxy statement:
Garlikov Proposal: Amend the corporate by-laws ofNavidea Biopharmaceulicals, Inc. to
permit the holder or holders of 15% ofthe outstanding shares ofthe company's common
stock to cal a special meeting ofshareholders. "
A copy of your letter is enclosed as Exhibit A.
I note that I had previously received a letter from David Bupp and Marksman Investment LLC
("Marksman") on January 8, 2018, that purported to submit the following three shareholder
proposals for inclusion in the Company's 2018 proxy statement:
Bupp/ Marksman Proposal #1: Amend the corporate by-laws ofNavidea
Biopharmaceuticals, Inc. to elect all directors by majority voting.
Bupp / Marksman Proposal #2: Amend the corporate by-laws ofNavidea
Biopharmaceuticals, Inc. to elect all directors on an annual basis.
Bupp/ Marksman Proposal #3: Amend the corporate by-laws ofNavidea
Biopharmaceuticals, Inc. to permit the holder or holders qf 15% ofthe outstanding
shares ofthe company's common stock to call a special meeting ofthe shareholders.
Rule 14a-8(c) states that "[e]ach shareholder may submit no more than one proposal to a
company for a particular shareholders' meeting." On Friday, January 17, 2018, l informed
Mr. Bupp that because he exceeded the one proposal limitation, he failed to satisfy all eligibility
requirements of Rule 14a-8. In order to correct the problem, I asked that he select one of the
three proposals that were originally submitted on January 8, 2018 for consideration.

On Thursday, January 18, 2018-the same day I received your letter-I received a second letter
from Mr. Bupp in which he withdrew the Bupp/ Marksman Proposal #3, but re-submitted Bupp
/ Marksman #1 and Bupp/ Marksman #2-purporting to submit Proposal #1 in his name, and
Proposal #2 in the name of Marksman.
Also on January 18, 2018, I received a letter from Bernard Bornstein submitting the following
proposal:
Bornstein Proposal: Amend the corporate by-laws o/Navidea Biopharmaceuticals, Inc. to
elect all directors on an annual basis.
Mr. Bomstein's proposal less than half an hour after yours, and just several hours after
Mr. Bupp's revised proposal letter on that same day.
The Company believes that you, Mr. Bornstein, and Marksman are nominal proponents that are
purporting to submit Mr. Bupp 's shareholder proposals so that he can avoid the limitations of the
"one proposal" rule. Therefore, the Company respectfully requests that only one of the four
proposals set forth above (and that have not yet been withdrawn}-Bupp / Marksman Proposal
#1, Bupp I Marksman Proposal #2, Garlikov Proposal, and Bornstein Proposal-be selected for
consideration. Otherwise, the Company intends to exclude all four proposals because they were
submitted in violation of Rule 14a-8(c).
Pursuant to Rule 14a-8(f)(l), if you submit a response to this letter to correct the deficiency
described above, your response must be postmarked, or transmitted electronically, no later than
14 calendar days from the date you receive this notice.
A copy of Rule 14a-8 is enclosed as Exhibit B. I further note that the Company intends, and
reserves all rights, to exclude your proposal from the Company's proxy materials on any other
grounds it deems appropriate.
Please direct your correspondence to me at the above address.
Very truly yours,
/

~atkin
Chief Operating Officer and Chief Financial Officer
Enclosures
cc: Faith L. Charles, Thompson Hine LLP

Enclosures
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THE GARLIKOV COMPANIES

J&iuary te. 2010

Mr, Jed L1;11kifl,
Ch(ef Operalin8 Officet & Chief Financlal Officer

Navidoa Blopnam\acei.,i1icaJs , Inc.
4005 Bradenton Avenlle
Suite340
DIJblin.

oniQ.

,43o 17.3ss2

Pear Jed,

l am requesting that lhe following Ptoposal be Included i.n the company's Proxy s1aremern for lhe nexr
Annual Mee!lng:
Proposal # I :
"Amend the corporate by-laws of NaV1dea BlopharmaceutlcaJs, Inc. 10 permit rhe holder or holders of 159b
or the ours randing shares of the company·s common scock to call ,.. special rneertn~ of ~c1reh01ders·
I represent that, as of JMuary ls. 2018, 1rave con tluually held al least s z.ooo ln thl'l ma.rket v~\ue of the
Company's se<:urilie~ for a11easr one year. I Intend 10 hold sucn securUles lhruugh !he dare or !he
company's annual meeting of snaret1older;:;, I am also enclosLng a FIC!h Third Se<.ur11le.s sratement from
December ~ 1• zo1,, rc-:necllng my ownerst'ilp In lh<tl acc.oum of 1,257. 72~ stiare5 of rhe company.

If yoo have any queslions please give me ;;i call.

Via o! ornall, via fax (614) 793-7520, vie. CrnUllod Mall and IJ6PS next day service
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ExhibitB
§240.14a-8 Shareholder proposals.
This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to have your shareholder proposal included on a
company's proxy card, and included along with any supporting statement in its proxy statement, you must
be eligible and follow certain procedures. Under a few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting its reasons to the Commission. We structured this
section in a question-and-answer format so that it is easier to understand The references to "you" are to
a shareholder seeking to submit the proposal.
(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement
that the company and/or its board of directors take action, which you intend to present at a meeting of the
company's shareholders. Your proposal should state as clearly as possible the course of action that you
believe the company should foilow. If your proposal is placed on the company's proxy card, the company
must also provide in the form of proxy means for shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used in this
section refers both to your proposal, and to your corresponding statement in support of your proposal (if
any).
(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company that I
am eligible? {1) Jn order to be eligible to submit a proposal, you must have continuously held at least
$2,000 in market value, or 1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal. You must continue to hold those
securities through the date of the meeting.
(2) If you are the registered holder of your securities, which means that your name appears in
the company's records as a shareholder, the company can verify your eligibility on its own, although
you will still have to provide the company with a written statement that you intend to continue to hold
the securities through the date of the meeting of shareholders. However, if like many shareholders
you are not a registered holder, the company likely does not know that you are a shareholder, or
haw many shares you own. In this case, at the time you submit your proposal, you must prove your
eligibility to the company in one of two ways:
(i) The first way is to submit to the company a written statement from the "record" holder of
your securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also include your own written
statement that you intend to continue to hold the securities through the date of the meeting of
shareholders: or

(ii) The second way to prove ownership applies only if you have filed a Schedule 13D
(§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4
(§249.104 of this chapter) and/or Form 5 (§249.105 of this chapter), or amendments to those
documents or updated forms, reflecting your ownership of the shares as of or before the date on
which the one-year eligibility period begins. If you have filed one of these documents with the SEC,
you may demonstrate your eligibility by submitting to the company:
(A) A copy of the schedule and/or form, and any subsequent amendments reporting a
change in your ownership level;

(B) Your written statement that you continuously held the required number of shares for the
one-year period as of the date of the statement; and
(C) Your written statement that you intend to continue ownership of the shares through the
date of the company's annual or special meeting.
(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one
proposal to a company for a particular shareholders' meeting.
(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.
(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your
proposal for the company's annual meeting, you can in most cases find the deadline in last year's proxy
statement. However, if the company did not hold an annual meeting last year, or has changed the date of
its meeting for this year more than 30 days from last year's meeting, you can usually find the deadline in
one of the company's quarterly reports on Form 10-Q (§249.308a of this chapter), or in shareholder
reports of investment companies under §270.30d-1 of this chapter of the Investment Company Act of
1940. In order to avoid controversy, shareholders should submit their proposals by means, including
electronic means, that permit them to prove the date of delivery,
(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive offices
not less than 120 calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting. However, if the company did not hold
an annual meeting the previous year, or if the date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the deadline is a reasonable time
before the company begins to print and send its proxy materials.
(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.
(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but only
after it has notified you of the problem, and you have failed adequately to correct it Within 14 calendar
days of receiving your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you received the company's notification. A
company need not provide you such notice of a deficiency if the deficiency cannot be remedied, such as if
you fail to submit a proposal by the company's properly determined deadline. If the company intends to
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you with a
copy under Question 10 below, §240.14a-8U).
(2) If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meeting held in the following two calendar years.
(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can
be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled
to exclude a proposal.
(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? (1)
Either you, or your representative who is qualified under state law to present the proposal on your behalf,

must attend the meeting to present the proposal. Whether you attend the meeting yourself or send a
qualified representative to the meeting in your place, you should make sure that you, or your
representative, follow the proper state law procedures for attending the meeting and/or presenting your
proposal.
(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you may
appear through electronic media rather than traveling to the meeting to appear in person.
(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any
meetings held in the following two calendar years.

(i) Question 9: If I have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper
subject for action by shareholders under the laws of the jurisdiction of the company's organization;
NOTE TO PARAGRAPH (i)(1): Depending on the subject matter, some proposals are not considered proper under
state law if they would be binding on the company if approved by shareholders. In our experience, most proposals
that are cast as recommendations or requests that the board of directors take specified action are proper under state
law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise.
(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;
NOTE TO PARAGRAPH (i)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state or
federal law.
(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading statements
in proxy soliciting materials;
(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim or
grievance against the company or any other person, or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the other shareholders at large;
(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to the
company's business;
(6) Absence of power/authority: If the company would lack the power or authority to implement the
proposal;
(7) Management functions: If the proposal deals with a matter relating to the company's ordinary
business operations;
(8) Director elections: If the proposal:
(i) Would disqualify a nominee who is standing for election:
(ii) Would remove a director from office before his or her term expired;

(iii) Questions the competence, business judgment, or character of one or more nominees or
directors;
(iv) Seeks to include a specific individual in the company's proxy materials for election to the board
of directors; or
(v) Otherwise could affect the outcome of the upcoming election of directors.
(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same meeting;
NOTE TO PARAGRAPH (i)(9): A company's submission to the Commission under this section should specify the
points of conflict with the company's proposal.

(10) Substantially implemented: If the company has already substantially implemented the proposal;
NOTE TO PARAGRAPH (i)(10): A company may exclude a shareholder proposal that would provide an advisory
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402 of
Regulation S-K {§229.402 of this chapter) or any successor to Item 402 (a "say-on-pay vote") or that relates to the
frequency of say-on-pay votes, provided that in the most recent shareholder vote required by §240.14a-21 (b) of this
chapter a single year (i.e., one, two, or three years) received approval of a majority of votes cast on the matter and
the company has adopted a policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote required by §240.14a-21 (b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company's proxy materials for the same
meeting;
{12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company's proxy materials within
the preceding 5 calendar years, a company may exclude it from its proxy materials for any meeting held
within 3 calendar years of the last time it was included if the proposal received,
{i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;
{ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years; or
{iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or more
previously within the preceding 5 calendar years; and
{13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

U) Question 10: What procedures must the company follow if it intends to exclude my proposal? (1)
If the company intends to exclude a proposal from its proxy materials, it must file its reasons with the
Commission no later than 80 calendar days before it files its definitive proxy statement and form of proxy
with the Commission. The company must simultaneously provide you with a copy of its submission. The
Commission staff may permit the company to make its submission later than 80 days before the company
files its definitive proxy statement and form of proxy, if the company demonstrates good cause for missing
the deadline.
(2) The company must file six paper copies of the following:

(i) The proposal;
(ii) An explanation of why the company believes that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority, such as prior Division letters issued under the rule;
and
(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign law.
(k) Question 11: May I submit my own statement to the Commission responding to the company's
arguments?
Yes, you may submit a response, but it is not required. You should try to submit any response to us,
with a copy to the company, as soon as possible after the company makes its submission This way, the
Commission staff will have time to consider fully your submission before it issues its response. You
should submit six paper copies of your response.
{I) Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?
{1) The company's proxy statement must include your name and address, as well as the number of
the company's voting securities that you hold. However, instead of providing that information, the
company may instead include a statement that it will provide the information to shareholders promptly
upon receiving an oral or written request.
(2) The company is not responsible for the contents of your proposal or supporting statement.
(m) Question 13: What can I do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and I disagree with some of its
statements?
(1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own point of
view, just as you may express your own point of view in your proposal's supporting statement.
(2) However, if you believe that the company's opposition to your proposal contains materially false
or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should promptly send to
the Commission staff and the company a letter explaining the reasons for your view, along with a copy of
the company's statements opposing your proposal. To the extent possible, your letter should include
specific factual information demonstrating the inaccuracy of the company's claims. Time permitting, you
may wish to try to work out your differences with the company by yourself before contacting the
Commission staff.
{3) We require the company to send you a copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statements, under the following timeframes:
(i) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the company
must provide you with a copy of its opposition statements no later than 5 calendar days after the company
receives a copy of your revised proposal; or

(ii) In all other cases, the company must provide you with a copy of its opposition statements no
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under
§240.14a-6.
[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan. 29, 2007; 72 FR
70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008: 76 FR 6045, Feb. 2, 2011; 75 FR 56782, Sept. 16, 2010]
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Exhibit H
[Navidea’s January 29, 2018 letter to Mr. Bornstein]
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VIA ELECTRONIC MAIL AND
CERTIFIED MAIL
RETURN RECEIPT REQUESTED
January 29, 2018
Bernard Bornstein
6961 Princeville Court
Blacklick, Ohio 43004

RE:

Shareholder Proposal for Navidea Biopharmaceuticals, Inc. (the "Company") 2018
Annual Meeting

Dear Mr. Bornstein:
On Thursday, January 18, 2018, I received a letter from you by which you submitted the
following shareholder proposal for inclusion in the Company's 2018 proxy statement:
Bornstein Proposal: Amend the corporate by-laws ofNavidea Biopharmaceuticals, Inc. to
elect all directors on an annual basis.
A copy of your letter is enclosed as Exhibit A.
I note that I had previously received a letter from David Bupp and Marksman Investment LLC
("Marksman") on January 8, 2018, that purported to submit the following three shareholder
proposals for inclusion in the Company's 2018 proxy statement:
Bupp I Marksman Proposal #1: Amend the corporate by-laws ofNavidea
Biopharmaceuticals, Inc. to elect all directors ~y majority voting.
Bupp/ Marksman Proposal #2: Amend the corporate by-laws ofNavidea
Biopharmaceuticals, Inc. to elect all directors on an annual basis.
Bupp/ Marksman Proposal #3: Amend the corporate by-laws ofNavidea
Biopharmaceuticals, Inc. to permit the holder or holders of 15% of the outstanding
shares ofthe company's common stock to call a special meeting of the shareholders.
Rule 14a-8(c) states that"[eJach shareholder may submit no more than one proposal to a
company for a particular shareholders' meeting." On Friday, January 17, 2018, I informed
Mr. Bupp that because he exceeded the one proposal limitation, he failed to satisfy all eligibility
requirements of Rule 14a-8. In order to correct the problem, I asked that he select one of the
three proposals that were originally submitted on January 8, 2018 for consideration.
On Thursday, January 18, 2018-the same day I received your letter-I received a second letter
from Mr. Bupp in which he withdrew the Bupp I Marksman Proposal #3, but re-submitted Bupp

/ Marksman #1 and Bupp I Marksman #2-purporting to submit Proposal #1 in his name, and
Proposal #2 in the name of Marksman.
Also on January 18, 2018, I received a letter from Donald Garlikov submitting the following
proposal:
Garlikov Proposal: Amend the corporate by-laws ofNavidea Biopharmaceuticals, Inc. to
permit the holder or holders qf15% ofthe outstanding shares<~/ the company's common
stock to call a special meeting ofshareholders.
Mr. Garlikov' s proposal less than half an hour before yours, and just several hours after
Mr. Bupp's revised proposal letter on that same day.
The Company believes that you, Mr. Garlikov, and Marksman are nominal proponents that are
purporting to submit Mr. Bupp 's shareholder proposals so that he can avoid the limitations of the
"one proposal" rule. Therefore, the Company respectfully requests that only one of the four
proposals set forth above (and that have not yet been withdrawn)-Bupp / Marksman Proposal
#1, Bupp/ Marksman Proposal #2, Garlikov Proposal, and Bornstein Proposal-be selected for
consideration. Otherwise, the Company intends to exclude all four proposals because they were
submitted in violation of Rule 14a-8(c).
Pursuant to Rule 14a-8(f)(l ), if you submit a response to this letter to correct the deficiency
described above, your response must be postmarked, or transmitted electronically, no later than
14 calendar days from the date you receive this notice.
A copy of Rule 14a-8 is enclosed as Exhibit B. I further note that the Company intends, and
reserves all rights, to exclude your proposal from the Company's proxy materials on any other
grounds it deems appropriate.
Please direct your correspondence to me at the above address.
Very truly yours,

'

Chief Operating Officer and Chief Financial Officer
Enclosures
cc: Faith L. Charles, Thompson Hine LLP

Enclosures

Exhibit A

BERNARD BORNSTEIN
***

January 18, 2018

Mr. Jed A. L.atldn
Chief Oper.ating Officer
N., 11i de.J 84opha nriace utkals
4995 Bradenton A.venue

Suite 240
Dublin, Ohio 43017-3552

Dear Mr. Latkin:
As a shareholder of over 100,000 common share5 of Navidea Biopharrnaceulicafr,, Inc. that 1
have owned for over a year, I am submlttirig the foUoWing shareh('Jlder proposal for inclusion in
the 2018 Pro)(y Statement of Navidea Biopharmaceuticals, Inc.
Proposal:
Amend the corpor.ite by-laws of Navidea Biopharmaceuticals, !roe. to
elect all airectors en an annual basis.
I have included a copy from Schwab for one of my accounts to verify that f own these share.s. I
will continue to hold the re-quired arnount5 of shares through the next ;;har@holders meeting.

Re!;pe<.tfo Ily,

-o~~==-~ ---Bernard Born!itein
Ind ividua! Share ho Ider of Navia ea Biopha rmaceuticals, Inc.

Transmitted :

VIA Internet 1/18/2018
VIA Fac~imile to 614 793-7S20
VIA Certified Mail -1/18/2018
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Exhibit B
§240.14a-8 Shareholder proposals.
This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or special
meeting of shareholders. In summary, in order to have your shareholder proposal included on a
company's proxy card, and included along with any supporting statement in its proxy statement, you must
be eligible and follow certain procedures. Under a few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting its reasons to the Commission. We structured this
section in a question-and-answer format so that it is easier to understand. The references to "you" are to
a shareholder seeking to submit the proposal.
(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement
that the company and/or its board of directors tak.e action, which you intend to present at a meeting of the
company's shareholders. Your proposal should state as clearly as possible the course of action that you
believe the company should follow. If your proposal is placed on the company's proxy card, the company
must also provide in the form of proxy means for shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used in this
section refers both to your proposal, and to your corresponding statement in support of your proposal (if
any).
(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company that I
am eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at least
$2,000 in mark.et value, or 1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposa!. You must continue to hold those
securities through the date of the meeting.
(2) If you are the registered holder of your securities, which means that your name appears in
the company's records as a shareholder, the company can verify your eligibility on its own, although
you will still have to provide the company with a written statement that you intend to continue to hold
the securities through the date of the meeting of shareholders. However, if like many shareholders
you are not a registered holder, the company likely does not k.now that you are a shareholder, or
how many shares you own. In this case, at the time you submit your proposal, you must prove your
eligibility to the company in one of two ways:
(i) The first way is to submit to the company a written statement from the "record" holder of
your securities (usually a broker or bank.) verifying that, at the time you submitted your proposal, you
continuously held the securities for at least one year. You must also include your own written
statement that you intend to continue to hold the securities through the date of the meeting of
shareholders; or
(ii) The second way to prove ownership applies only if you have filed a Schedule 13D
(§240.13d-101 ), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4
(§249.104 of this chapter) and/or Form 5 (§249.105 of this chapter), or amendments to those
documents or updated forms, reflecting your ownership of the shares as of or before the date on
which the one-year eligibility period begins. If you have filed one of these documents with the SEC,
you may demonstrate your eligibility by submitting to the company:
(A) A copy of the schedule and/or form, and any subsequent amendments reporting a
change in your ownership level;
(B) Your written statement that you continuously held the required number of shares for the
one-year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through the
date of the company's annual or special meeting.
(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one
proposal to a company for a particular shareholders' meeting.
(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.
(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your
proposal for the company's annual meeting, you can in most cases find the deadline in last year's proxy
statement. However, if the company did not hold an annual meeting last year, or has changed the date of
its meeting for this year more than 30 days from last year's meeting, you can usually find the deadline in
one of the company's quarterly reports on Form 10-Q (§249.308a of this chapter), or in shareholder
reports of investment companies under §270.30d-1 of this chapter of the Investment Company Act of
1940. In order to avoid controversy, shareholders should submit their proposals by means, including
electronic means, that permit them to prove the date of delivery.
(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive offices
not less than 120 calendar days before the date of the company's proxy statement released to
sharehOlders in connection with the previous year's annual meeting. However, if the company did not hold
an annual meeting the previous year, or if the date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the ,deadline is a reasonable time
before the company begins to print and send its proxy materials.
(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.
(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but only
after it has notified you of the problem, and you have failed adequately to correct it. Within 14 calendar
days of receiving your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you received the company's notification. A
company need not provide you such notice of a deficiency if the deficiency cannot be remedied, such as if
you fail to submit a proposal by the company's properly determined deadline. If the company intends to
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you with a
copy under Question 10 below, §240.14a-8(j).
(2) If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meeting held in the following two calendar years.
(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can
be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled
to exclude a proposal.
(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? (1)
Either you, or your representative who is qualified under state law to present the proposal on your behalf,
must attend the meeting to present the proposal. Whether you attend the meeting yourself or send a
qualified representative to the meeting in your place, you should make sure that you, or your

representative, follow the proper state law procedures for attending the meeting and/or presenting your
proposal.
(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you may
appear through electronic media rather than traveling to the meeting to appear in person.
(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any
meetings held in the following two calendar years.
(i) Question 9: If I have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper
subject for action by shareholders under the laws of the jurisdiction of the company's organization;
NOTE TO PARAGRAPH (i)(1): Depending on the subject matter, some proposals are not considered proper under
state law if they would be binding on the company if approved by shareholders. In our experience, most proposals
that are cast as recommendations or requests that the board of directors take specified action are proper under state
law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;
NOTE TO PARAGRAPH (i)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state or
federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading statements
in proxy soliciting materials;
(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim or
grievance against the company or any other person, or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the other shareholders at large;
(5) Relevance: Jf the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to the
company's business;
(6) Absence ofpower/authority: If the company would lack the power or authority to implement the
proposal;
(7) Management functions: If the proposal deals with a matter relating to the company's ordinary
business operations;
(8) Director elections: If the proposal:
(i) Would disqualify a nominee who is standing for election;
(ii) Would remove a director from office before his or her term expired;

(iii) Questions the competence, business judgment, or character of one or more nominees or
directors;
(iv) Seeks to include a specific individual in the company's proxy materials for election to the board
of directors; or
(v) Otherwise could affect the outcome of the upcoming election of directors.
(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same meeting;
NOTE TO PARAGRAPH (i)(9): A company's submission to the Commission under this section should specify the
points of conflict with the company's proposal.

(10) Substantially implemented: If the company has already substantially implemented the proposal;
NOTE TO PARAGRAPH (i)(10): A company may exclude a shareholder proposal that would provide an advisory
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402 of
Regulation S-K (§229.402 of this chapter) or any successor to Item 402 (a "say-on-pay vote") or that relates to the
frequency of say-on-pay votes, provided that in the most recent shareholder vote required by §240.14a-21 {b) of this
chapter a single year (i.e., one, two, or three years) received approval of a majority of votes cast on the matter and
the company has adopted a policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote required by §240.14a-21 (b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to
the company by another proponent that will be included in the company's proxy materials for the same
meeting;
(12) Resubmissions: If the proposal deals with substantially the same subject matter as another
proposal or proposals that has or have been previously included in the company's proxy materials within
the preceding 5 calendar years, a company may exclude it from its proxy materials for any meeting held
within 3 calendar years of the last time it was included if the proposal received:
(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years;
(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously
within the preceding 5 calendar years; or
{iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or more
previously within the preceding 5 calendar years: and
(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

U) Question 10: What procedures must the company follow if it intends to exclude my proposal? (1)
If the company intends to exclude a proposal from its proxy materials, it must file its reasons with the
Commission no later than 80 calendar days before it files its definitive proxy statement and form of proxy
with the Commission. The company must simultaneously provide you with a copy of its submission. The
Commission staff may permit the company to make its submission later than 80 days before the company
files its definitive proxy statement and form of proxy, if the company demonstrates good cause for missing
the deadline.
(2) The company must file six paper copies of the following:

{i) The proposal;
(ii) An explanation of why the company believes that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority, such as prior Division letters issued under the rule:
and
(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign law.
(k) Question 11: May I submit my own statement to the Commission responding to the company's
arguments?
Yes, you may submit a response, but it is not required. You should try to submit any response to us,
with a copy to the company, as soon as possible after the company makes its submission This way, the
Commission staff will have time to consider fully your submission before it issues its response. You
should submit six paper copies of your response.
{I) Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?
(1) The company's proxy statement must include your name and address, as well as the number of
the company's voting securities that you hold. However, instead of providing that information, the
company may instead include a statement that it will provide the information to shareholders promptly
upon receiving an oral or written request.
(2) The company is not responsible for the contents of your proposal or supporting statement.
{m) Question 13: What can I do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and I disagree with some of its
statements?
{1) The company may elect to include in its proxy statement reasons why it believes shareholders
should vote against your proposal. The company is allowed to make arguments reflecting its own point of
view, just as you may express your own point of view in your proposal's supporting statement.
(2) However, if you believe that the company's opposition to your proposal contains materially false
or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should promptly send to
the Commission staff and the company a letter explaining the reasons for your view, along with a copy of
the company's statements opposing your proposal. To the extent possible, your letter should include
specific factual information demonstrating the inaccuracy of the company's claims. Time permitting, you
may wish to try to work out your differences with the company by yourself before contacting the
Commission staff.
(3) We require the company to send you a copy of its statements opposing your proposal before it
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statements, under the following timeframes:
(i) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the company
must provide you with a copy of its opposition statements no later than 5 calendar days after the company
receives a copy of your revised proposal; or

(ii) In all other cases, the company must provide you with a copy of its opposition statements no
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under

§240.14a-6.
[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan. 29, 2007; 72 FR
70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 56782, Sept. 16, 2010]
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Mr. Jed Latkln
Corporate Secretary
Navldea Blopharmaceutlcals, Inc.
4995 Bradenton Avenue
Suite 240
Dublin, OH 43017

2392601575

PAGE.

February 9, 2018

Dear Mr. Latkln,
Thank you for your letter of January 30, 2018. However, your letter of January 30th
appears to contain a number of Inaccurate or erroneous assumptions. Navldea's 2017
Proxy stated that shareholder proposals for lncluslon In the 2018 proxy materials needed
to be submitted on or before January 18, 2018.
In accordance with 240.146-8, David C. Bupp and Marksman Investment LLC provided
you with two and dlstlnet shareholder proposals. The first proposal on behalf of
shareholder David Bupp requested "that the by-laws of Navldea BlopharmE1ceutlcals, Inc.
be amended to elect all directors of the company by maJorlty voting." The second
proposal on behalf of shareholder Marksman lnveetment LLC requested "that the by•
laws of Navldea Blopharmaceutlcals, Inc. be amended to elect all directors of the
company on an annual basis." The communication requesting the two proposals was
aent to the company by facsimile and acknowledged to have been received by the
company on January 18th. A certified copy of the letter and supporting materlals was
unt to the company and delivered to the company on January 22nd.
While I am Managing Director of Marksman Investment LLC (Marksman), Marksman has
multlple stakeholders. I do not hold a majority Interest In Marksman. The smalleat
stakeholders In Marksman (which have equal ten percent (10%) Interests In the company)
and In turn each hold approximately 300,000 shares of Navldea common stock which Is
more than sufficient to propose the Marksman proposal for lncluslon the 2018 proxy.
Under Florlda law the state In which Marksman ls Incorporated the Managing Director Is
the only authorized representative of Marksman. It was for the unaffiliated stakeholders
that the Marksman proxy Initiative waa made. Neither Don Glarllkov nor Bernard
Bornstein have any Interest or ownership In Marksman.
The company has acknowledged that It received a proposal on January 18th from an
Independent and quallfled shareholder Mr. Donald Garllkov "To amend the corporate by•
laws of Navldea 131opharmaC4lutlcals, lne. to permit the holder or holders of 15% of the
outstanding shares of the company's common stock to call a special meeting of the
shareholders." In addition, the company has acknowledged that It received a proposal on
January 18th from an Independent and qualified shareholder Mr. Bernard Borenateln "To
amend the corporate by•law8 of Nsvldea Blopharmacautlcals, Inc. to elect all directors on
an annual basis,"
Mr. Garllkov and Mr. Bornstein have acted Independently of Marksman contrary to the
allegation made In your letter of January 30th, Neither myilelf nor Marksman have any
agreements with either Mr. Garllkov or Mr. Bornstein. Whlle I wlll acknowledge that I
have known Mr. Garllkov for a number of years, I have never met Mr. Bornstein. Since
your letter of January 30th does not cite a share ownerahlp deficiency to preclude
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Dave Bupp
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consideration of Mr. Garllkov's or Mr. Bornsteln'a shareholder proposals we wlll assume
that they have met the shareholder ownership requirement to have a shareholder
proposal considered for Inclusion In the 2018 proxy of Navldea Blopharmaceutlcals, Inc.
In accordance with our letter of January 18th, we are requesting Inclusion of the
following shareholder proposal on behalf of David C. Bupp In the 2018 proxy statement:
"To amend the corporate by•laws of Navldea Blopharmaceutlcals, Inc. to elect all
directors by majority voting." Since Mr. Sorateln's shareholder proposal "To amend the
corporate by laws of Navldea corporate by•laws of Navldea Blopharmaceutlcals, Inc. to
elect all directors on an annual basis" Is consistent with Proposal #2 submitted by
Marksman Investment, LLC, we are withdrawing Proposal 112 In favor of Mr, Bornsteln's
Independent submission. By our letter of January 18th, the original shareholder Proposal
#3 which may have been In con1llct with Mr. Garllkov's Independent submission had been
withdrawn.
Please be advised that If the Company continues to oppose Inclusion of the proposal In
tho 201 B Proxy we Intend to submit a response to the Commission under the provleions
of Rule 148-8. Even though we have acted Independently of Mr. Garllkov and Mr.
Bornstein, we would encourage either or both to make submissions to the Commission
objecting to the exeluslon of their proposals from the 2018 Proxy of Navldea
Blopharmaceutlcals, Inc. If the company continues to exclude their proposals.
Thank you for your reconslderatl1,n.
Slnceroly,

David C. Bupp

Marksman Investment, LLC
David Bupp
Managing Director

Transmitted:
VIA Facslmlle to 614•793•7620 21912018
Certified Mall 2/9/2018
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Detail by Entity Name
Florida Limited Liability Company
MARKSMAN INVESTMENT LLC
Filing Information

Document Number

L12000057347

FEI/EIN Number

45-5172134

Date Filed

04/27/2012

State

FL

Status

ACTIVE

Principal Address

12279 COLLIERS RESERVE DR.
NAPLES, FL 34110
Mailing Address

12279 COLLIERS RESERVE DR.
NAPLES, FL 34110
Registered Agent Name & Address

STOMMEL, ROBERT JESQ.
9132 STRADA PLACE
3RD FLOOR
NAPLES, FL 34108
Authorized Person(s) Detail

Name & Address
Title MGR
BUPP, DAVID C
12279 COLLIERS RESERVE DR.
NAPLES, FL 34110
Annual Reports

Report Year

Filed Date

2015

01/29/2015

2016

03/02/2016

2017

01/18/2017

Document Images
01/18/2017 -- ANNUAL REPORT

View image in PDF format

03/02/2016 -- ANNUAL REPORT

View image in PDF format

01/29/2015 -- ANNUAL REPORT

View image in PDF format

03/19/2014 -- ANNUAL REPORT

View image in PDF format

04/15/2013 -- ANNUAL REPORT

View image in PDF format

04/27/2012 -- Florida Limited Liability

View image in PDF format

Florida Department of State, Division of Corporations
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ARTICLES OF ORGANIZATION
OF
MARKSMAN INVESTMENT LLC

i ...

The undersigned, for the purpose of fonnlng a limited liability company under the Florida
Limited Liab!llty Company Act, Chapter 608, Florida Statutes, hereby makes, acknowledges, and files the
following Articles of Organization.
ARTICLE I -- NAME
The name of the limited liability company shall be Marksman Investment LLC (the "Company").
ARTICLE II - ADDRESS
The mailing address of the Company shall be 12279 Colliers Reserve Drive, Naples, Florida
34110 .. The street address of the initial principal office of the Company shall be 12279 Colliers Reserve
Orive, Naples, Florida 3411 O.•
ARTICLE III - DURATION
TI1e Company shall commence its existence on the date these Articles of Organization arc filed
by the Florida Department of State. The Company's existen<:e shall be perpetual unless the Company is
earlier dissolved as provided in these Articles of Organization or in the Company's Operating Agreement.
ARTICLE JV -- REGISTERED OFFICE AND AGENT
The name and street address of the initial registered agent of the Company in the State of Florida
are Robert J. Stammel, Esquire, 9132 Strada Place, 3'° Floor, Naples, Florida 34108.
ARTICLE V -· MANAGEMENT

The

Company shall be managed by one or more Managers in accordance with the Operating
Agreement adopted by the members for the management of the business and affairs of the Company. The
Operating Agreement may contain any provisions for the regulation and management of the affairs of the
Company not inconsistent with law or these articles of organization. At the time that these Articles are
executed, the Manager is as follows:
Oavid C. Bupp
12279 Colliers Reserve Drive
Naples, FL 34110
IN WITNESS WHEREOF, the undersigned organizer has made and subscribed these Articles of
Organization at Naples, Florida, on this 27th day ofApril, 2012.

c::;,~-~~
David C. Bupp, Manager, Member
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ACCEPTANCE OF REGISTERED AGENT
The unders!llJled, being the person named in the Articles of MARKSMAN INVESTMENT LLC,
as me registered agent of this limited liability company, hereby consents to accept service of process for
the above-stated company at the place designated in the Articles of Organization, and accepts the
appointment u registered agent and agrees to act in this capacit)'< The undersigned further agrees to
comply with the provi$lons ofall smmtes relating to the proper l!lld complete performance of his duties,

and is familiar with and accepts rhe obligations of the position of registered agent.
Date: April 27, 2012.

2

2017 FLORIDA LIMITED LIABILITY COMPANY ANNUAL REPORT
DOCUMENT# L12000057347
Entity Name: MARKSMAN INVESTMENT LLC
Current Principal Place of Business:

FILED
Jan 18, 2017
Secretary of State
CC7236410913

12279 COLLIERS RESERVE DR.
NAPLES, FL 34110

Current Mailing Address:
12279 COLLIERS RESERVE DR.
NAPLES, FL 34110
FEI Number: 45-5172134

Certificate of Status Desired: No

Name and Address of Current Registered Agent:
STOMMEL, ROBERT JESQ.
9132 STRADA PLACE
3RD FLOOR
NAPLES, FL 34108 US
The above named entity submits this statement for the purpose of changing its registered office or registered agent, or both, in the State of Florida.

SIGNATURE:
Date

Electronic Signature of Registered Agent

Authorized Person(s) Detail :
Title

MGR

Name

BUPP, DAVID C

Address

12279 COLLIERS RESERVE DR.

City-State-Zip:

NAPLES FL 34110

I hereby certify that the information indicated on this report or supplemental report is true and accurate and that my electronic signature shall have the same legal effect as if made under
oath; that I am a managing member or manager of the limited liability company or the receiver or trustee empowered to execute this report as required by Chapter 605, Florida Statutes; and
that my name appears above, or on an attachment with all other like empowered.

SIGNATURE: DAVID BUPP
Electronic Signature of Signing Authorized Person(s) Detail

MANAGING DIRECTOR

01/18/2017
Date

2016 FLORIDA LIMITED LIABILITY COMPANY ANNUAL REPORT
DOCUMENT# L12000057347
Entity Name: MARKSMAN INVESTMENT LLC
Current Principal Place of Business:

FILED
Mar 02, 2016
Secretary of State
CC6037708183

12279 COLLIERS RESERVE DR.
NAPLES, FL 34110

Current Mailing Address:
12279 COLLIERS RESERVE DR.
NAPLES, FL 34110
FEI Number: 45-5172134

Certificate of Status Desired: No

Name and Address of Current Registered Agent:
STOMMEL, ROBERT JESQ.
9132 STRADA PLACE
3RD FLOOR
NAPLES, FL 34108 US
The above named entity submits this statement for the purpose of changing its registered office or registered agent, or both, in the State of Florida.

SIGNATURE:
Date

Electronic Signature of Registered Agent

Authorized Person(s) Detail :
Title

MGR

Name

BUPP, DAVID C

Address

12279 COLLIERS RESERVE DR.

City-State-Zip:

NAPLES FL 34110

I hereby certify that the information indicated on this report or supplemental report is true and accurate and that my electronic signature shall have the same legal effect as if made under
oath; that I am a managing member or manager of the limited liability company or the receiver or trustee empowered to execute this report as required by Chapter 605, Florida Statutes; and
that my name appears above, or on an attachment with all other like empowered.

SIGNATURE: DAVID BUPP
Electronic Signature of Signing Authorized Person(s) Detail

MANAGING PARTNER

03/02/2016
Date

2015 FLORIDA LIMITED LIABILITY COMPANY ANNUAL REPORT
DOCUMENT# L12000057347
Entity Name: MARKSMAN INVESTMENT LLC
Current Principal Place of Business:

FILED
Jan 29, 2015
Secretary of State
CC4951909806

12279 COLLIERS RESERVE DR.
NAPLES, FL 34110

Current Mailing Address:
12279 COLLIERS RESERVE DR.
NAPLES, FL 34110
FEI Number: 45-5172134

Certificate of Status Desired: No

Name and Address of Current Registered Agent:
STOMMEL, ROBERT JESQ.
9132 STRADA PLACE
3RD FLOOR
NAPLES, FL 34108 US
The above named entity submits this statement for the purpose of changing its registered office or registered agent, or both, in the State of Florida.

SIGNATURE:
Date

Electronic Signature of Registered Agent

Authorized Person(s) Detail :
Title

MGR

Name

BUPP, DAVID C

Address

12279 COLLIERS RESERVE DR.

City-State-Zip:

NAPLES FL 34110

I hereby certify that the information indicated on this report or supplemental report is true and accurate and that my electronic signature shall have the same legal effect as if made under
oath; that I am a managing member or manager of the limited liability company or the receiver or trustee empowered to execute this report as required by Chapter 605, Florida Statutes; and
that my name appears above, or on an attachment with all other like empowered.

SIGNATURE: DAVID BUPP
Electronic Signature of Signing Authorized Person(s) Detail

MANAGING DIRECTOR

01/29/2015
Date

2014 FLORIDA LIMITED LIABILITY COMPANY ANNUAL REPORT
DOCUMENT# L12000057347
Entity Name: MARKSMAN INVESTMENT LLC
Current Principal Place of Business:

FILED
Mar 19, 2014
Secretary of State
CC0829484229

12279 COLLIERS RESERVE DR.
NAPLES, FL 34110

Current Mailing Address:
12279 COLLIERS RESERVE DR.
NAPLES, FL 34110
FEI Number: 45-5172134

Certificate of Status Desired: No

Name and Address of Current Registered Agent:
STOMMEL, ROBERT JESQ.
9132 STRADA PLACE
3RD FLOOR
NAPLES, FL 34108 US
The above named entity submits this statement for the purpose of changing its registered office or registered agent, or both, in the State of Florida.

SIGNATURE:
Date

Electronic Signature of Registered Agent

Authorized Person(s) Detail :
Title

MGR

Name

BUPP, DAVID C

Address

12279 COLLIERS RESERVE DR.

City-State-Zip:

NAPLES FL 34110

I hereby certify that the information indicated on this report or supplemental report is true and accurate and that my electronic signature shall have the same legal effect as if made under
oath; that I am a managing member or manager of the limited liability company or the receiver or trustee empowered to execute this report as required by Chapter 605, Florida Statutes; and
that my name appears above, or on an attachment with all other like empowered.

SIGNATURE: DAVID BUPP
Electronic Signature of Signing Authorized Person(s) Detail

MANAGING DIRECTOR

03/19/2014
Date

2013 FLORIDA LIMITED LIABILITY COMPANY ANNUAL REPORT
DOCUMENT# L12000057347
Entity Name: MARKSMAN INVESTMENT LLC
Current Principal Place of Business:

FILED
Apr 15, 2013
Secretary of State
CC3472351733

12279 COLLIERS RESERVE DR.
NAPLES, FL 34110

Current Mailing Address:
12279 COLLIERS RESERVE DR.
NAPLES, FL 34110
FEI Number: 45-5172134

Certificate of Status Desired: No

Name and Address of Current Registered Agent:
STOMMEL, ROBERT JESQ.
9132 STRADA PLACE
3RD FLOOR
NAPLES, FL 34108 US
The above named entity submits this statement for the purpose of changing its registered office or registered agent, or both, in the State of Florida.

SIGNATURE:
Date

Electronic Signature of Registered Agent

Authorized Person(s) Detail :
Title

MGR

Name

BUPP, DAVID C

Address

12279 COLLIERS RESERVE DR.

City-State-Zip:

NAPLES FL 34110

I hereby certify that the information indicated on this report or supplemental report is true and accurate and that my electronic signature shall have the same legal effect as if made under
oath; that I am a managing member or manager of the limited liability company or the receiver or trustee empowered to execute this report as required by Chapter 608, Florida Statutes; and
that my name appears above, or on an attachment with all other like empowered.

SIGNATURE: DAVID BUPP
Electronic Signature of Signing Authorized Person(s) Detail

MANAGING PARTNER

04/15/2013
Date
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[Opinion of the Delaware law firm Richards, Layton & Finger, P.A.]
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rucHARDS

U\YTON &
FINGER
Attorneys at Law

March 19, 2018

Navidea Biopharmaceuticals, Inc.
4995 Bradenton Avenue
Suite 240
Dublin, Ohio 43017

Re:

Stockholder Proposals

Ladies and Gentlemen:
We have acted as special Delaware counsel to Navidea Biopharmaceuticals, Inc.,
a Delaware corporation (the "Company"), in connection with the proposals submitted by David
C. Bupp and Marksman Investment LLC, as revised on January 18, 2018, and Bernard Bornstein
(the "Proposals") to the Company for the 2018 annual meeting of stockholders of the Company
(the "Annual Meeting"). In this connection, you have requested our opinion as to certain matters
under the General Corporation Law of the State of Delaware (the "General Corporation Law").
For the purpose of rendering our opinion as expressed herein, we have been
fiunished and have reviewed the following documents:
(i)
the Amended and Restated Certificate of Incorporation of the Company,
as filed with the Secretary of State of the State of Delaware (the "Secretary of State") on
November 9, 1992, as amended by the Certificates of Correction of the Company, as filed with
the Secretary of State on February 18, 1994 and October 31, 2005, respectively, the Certificates
of Amendment of the Company, as filed with the Secretary of State on June 27, 1994, June 3,
1996, June 13, 2003, July 29, 2004, June 22, 2005, November 20, 2006, April 30, 2009, July 27,
2009, August 2, 2010 and August 18, 2016, respectively, the Certificates of Designation of the
Company, as filed with the Secretary of State ori July 25, 1995, March 17, 1999, May 9, 2000,
December 26, 2007, June 22, 2010, August 2, 2010, June 24, 2013 and June 26, 2013,
respectively, and the C_ertificate of Merger of the Company, as filed with the Secretary of State
on December 16, 2011 (collectively, the "Certificate oflncorporation");
(ii)

the Amended and Restated Bylaws of the Company (the "Bylaws"); and
  

One Rodney Square  920 North King Street  Wilmington, DE 19801  Phone: 302-651-7700  Fax: 302-651-7701
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(iii)

the Proposal.

With respect to the foregoing documents, we have assumed: (a) the genuineness
of all signatures, and the incumbency, authority, legal right and power and legal capacity under
all applicable laws and regulations, of each of the officers and other persons and entities signing
or whose signatures appear upon each of said documents as or on behalf of the parties thereto;
(b) the authenticity of all documents submitted to us as originals; (c) the conformity to authentic
originals of all documents submitted to us as copies; and (d) that the foregoing documents, in the
forms submitted to us for our review, have not been and will not be altered or amended in any
respect material to our opinion as expressed herein. For the purpose of rendering our opinion as
expressed herein, we have not reviewed any document other than the documents set forth above,
and, except as set forth in this opinion, we assume there exists no provision of any such other
document that bears upon or is inconsistent with our opinion as expressed herein. We have
conducted no independent factual investigation of our own, but rather have relied solely upon the
foregoing documents, the statements and information set forth therein, and the additional matters
recited or assumed herein, all of which we assume to be true, complete and accurate in all
material respects.
THE PROPOSALS

The Proposals each state:
"Amend the corporate by-laws of Navidea Biopharmaceuticals, Inc. to elect all
directors on an annual basis."
You have asked our opmton as to whether the bylaw contemplated by the
Proposals, if adopted, would violate the General Corporation Law. For the reasons set forth
below, in our opinion, the bylaw contemplated by the Proposals, if adopted, would violate the
General Corporation Law.
DISCUSSION

Because the bylaw contemplated by the Proposals, if adopted, would directly
conflict with the Certificate of Incorporation, such bylaw would violate the General Corporation
Law. Under the General Corporation Law, a bylaw may not conflict with a provision of the
certificate of incorporation. 1 "Where a by-law provision is in conflict with a provision of the

1

8 Del. C. § 109(b) ("The bylaws may contain any provision, not inconsistent with law or
with the certificate ofincorporation . ...") (emphasis added).

RLFI l8798193v.2
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charter, the by-law provision is a 'nullity."'2
By requiring the annual election of all of the Company's directors, the bylaw
contemplated by the Proposals, if adopted, would purport to cause all of the directors of the
Company to be elected to one-year terms. The central mandate of such bylaw would therefore
be in direct conflict with Article Eight of the Certificate of Incorporation, which, pursuant to
Section 141 (d) of the General Corporation Law, 3 provides that the Board of the Directors of the
Company shall be divided into three classes, with directors of the class elected at each annual
meeting of the Company's stockholders being elected to serve a three-year term. Specifically,
Article Eight states:
Notwithstanding any other provision set forth in the Certificate of
Incorporation of the Corporation or its By-laws, the board of
directors shall be divided into three classes; the term of office of
those of the first class to expire at the annual meeting next ensuing;
of the second class one year thereafter; of the third class two years
thereafter; and at each annual election held after the initial
classification of the board of directors and election of directors to
such classes, directors shall be chosen for a full term of three years,
as the case may be, to succeed those whose terms expire.
If the Company adopted a bylaw purporting to vary the three-year terms of
directors, a Delaware court, in our view, would invalidate it. Indeed, in Prickett v. American
Steel & Pump Corp., the Delaware Court of Chancery invalidated a bylaw purporting to provide

that a corporation's directors would be elected to one-year terms because such bylaw conflicted
with a provision in the corporation's certificate of incorporation classifying its board of directors
into three classes and providing that its directors shall be elected for a full term of three years. 4
Additionally, in Airgas, Inc. v. Air Products & Chemicals, Inc., the Delaware Supreme Court
1

Centaur P'rs, IV v. Nat'l Intergroup, Inc., 582 A.2d 923, 929 (Del. 1990); accord
Airgas, Inc. v. Air Prods. & Chems., Inc., 8 A.3d 1182, 1189 (Del. 2010) ("It is settled Delaware

law that a bylaw that is inconsistent with the corporation's charter is invalid.").
3

8 Del. C. § 141(d) ("The directors of any corporation organized under [the General
Corporation Law] may, by the certificate of incorporation or by an initial bylaw, or by a bylaw
adopted by a vote of the stockholders, be divided into 1, 2 or 3 classes; the term of office of those
of the first class to expire at the first annual meeting held after such classification becomes
effective; of the second class 1 year thereafter; of the third class 2 years thereafter; and at each
annual election held after such classification becomes effective, directors shall be chosen for a
full term, as the case may be, to succeed those whose terms expire.").
4

253 A.2d 86 (Del. Ch. 1969).
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addressed the validity of a bylaw requiring a corporation to hold its annual meeting to elect a
certain class of its directors approximateIy two years and four months after the last annual
meeting at which such class of directors were elected. 5 Since the Court interpreted the
corporation's certificate of incorporation as providing that its directors were to serve three year
terms, the Court held that the bylaw was invalid because, inter alia, it impermissibly shortened
the term provided by the certificate of incorporation.
The bylaw contemplated by the Proposals would, if adopted, similarly be in direct
conflict with Article Eight of the Certificate of Incorporation. Accordingly, in our opinion, the
bylaw contemplated by the Proposals, if adopted, would violate the General Corporation Law.
CONCLUSION

Based upon and subject to the foregoing, and subject to the limitations stated
herein, it is our opinion that the bylaw contemplated by the Proposals, if adopted, would violate
the General Corporation Law.
The foregoing opinion is limited to the General Corporation Law. We have not
considered and express no opinion on any other laws or the laws of any other state or
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules
and regulations of stock exchanges or of any other regulatory body.
The foregoing opinion is rendered solely for your benefit in connection with the
matters addressed herein. We understand that you may furnish a copy of this opinion letter to the
Securities and Exchange Commission in cormection with the matters addressed herein and that
you may refer to it in your proxy statement for the Annual Meeting, and we consent to your
doing so, Except as stated in this paragraph, this opinion letter may not be furnished or quoted
to, nor may the foregoing opinion be relied upon by, any other person or entity for any purpose
without our prior written consent.
Very truly yours,

JMZ/RBG
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EX-3.1 2 navb_ex3-1.htm ARTICLES OF INCORPORATION / BYLAWS
AMENDED AND REST ATED CER TIFICA TE OF INCORPORA TION
OF
NAVIDEA BIOPHARMACEUTICALS, INC.

Exhibit 3.1

(as corr ected February 18, 1994, and as amended June 27, 1994,
July 25, 1995, June 3, 1996, March 17, 1999, May 9, 2000, June 13, 2003, July 29, 2004, June 22, 2005, November 20, 2006, December
26, 2007, April 30 2009, July 27, 2009, August 2, 2010, January 5, 2012, June 26, 2013 and August 18, 2016)
(Article One was amended to change the Company’s legal name to “Navidea Biopharmaceuticals, Inc.” pursuant to the filing on
December 16, 2011, of a Certificate of Ownership in Delaware to effect a merger of the Company’s wholly owned subsidiary, Neoprobe
Name Change, Inc., with and into the Company on January 5, 2012 , at 12:01 a.m. eastern time. Pursuant to Section 253 of the Ge neral
Corporation Law of Delawar e, the merger had the effect of amending the Company’s Amended and Restated Certificate of Incorporation
to reflect the new legal name of the Company.)
ARTICLE ONE
The name of the corporation is Navidea Biopharmaceuticals, Inc.
ARTICLE TWO
The address of the corporation's registered office in the State of Delaware is the Corporation Trust Center, 1209 Orange Street, in the
City of Wilmington, County of New Castle. The name of its registered agent at such address is the Corporation Trust Company.
ARTICLE THREE
The nature of the business or purposes to be conducted or promoted is to engage in any lawful act or activity for which corporations
may be organized under the General Corporation Law of the State of Delaware.
(Article Four was amended to increase the total number of authorized shares from 22,000,000 to 55,000,000, the total number of
shares of Common Stock from 20,000,000 to 50,000,000 and the total number of shares of Preferred Stock from 2,000,000 to 5,000,000 by
a resolution duly adopted by the Board of Directors on March 3, 1994 and duly adopted by the stockholders on May 26, 1994. It was again
amended to increase the number of authorized shares to 80,000,000, consisting of 75,000,000 shares of Common Stock and 5,000,000
shares of Preferred Stock, by resolution duly adopted by the Board of Directors on April 15, 2003, and duly adopted by the stockholders on
June 12, 2003. It was further amended to increase the number of authorized shares to 105,000,000, consisting of 100,000,000 shares of
Common Stock and 5,000,000 shares of Preferred Stock, by resolution duly adopted by the Board of Directors on April 16, 2004, and duly
adopted by the stockholders on July 27, 2004. Article Four was again amended to increase the number of authorized shares to
155,000,000, consisting of 150,000,000 shares of Common Stock and 5,000,000 shares of Preferred Stock, by resolution duly adopted by
the Board of Directors on March 15, 2005, and duly adopted by the Stockholders on June 13, 2005, and was further amended to increase
the number of authorized shares to 205,000,000, consisting of 200,000,000 shares of Common Stock and 5,000,000 shares of Preferred
Stock, by resolution duly adopted by the Board of Directors on May 12, 2010, and duly adopted by the Stockholders on July 16, 2010. It
was further amended to increase the number of authorized shares to 305,000,000, consisting of 300,000,000 shares of Common Stock and
5,000,000 shares of Preferred Stock by resolution duly adopted by the Board of Directors on June 14, 2016, and duly adopted by the
Stockholders on August 11, 2016.)
ARTICLE FOUR
4.1 Authorized Shares. The total number of shares of capital stock which the Corporation has authority to issue is 305,000,000
shares, consisting of:
(a) 300,000,000 shares of Common Stock, par value $.001 per share (the "Common Stock");
(b) 5,000,000 shares of Preferred Stock, par value $.001 per share (the "Preferred Stock").
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4.2 Common Stock.
(a) Subject to such voting rights of any other class or series of securities as may be granted from time to time pursuant to this
certificate of incorporation, any amendment thereto, or the provisions of the laws of the State of Delaware governing corporations, voting
rights shall be vested exclusively in the holders of Common Stock. Each holder of Common Stock shall have one vote in respect of each
share of such stock held.
(b) Subject to the rights of any other class or series of stock, the holders of shares of Common Stock shall be entitled to receive, when
and as declared by the board of directors, out of the assets of the Corporation legally available therefor, such dividends as may be declared
from time to time by the board of directors.
(c) Subject to such rights of any other class or series of securities as may be granted from time to time, the holders of shares of
Common Stock shall be entitled to receive all the assets of the Corporation available for distribution to shareholders in the event of the
voluntary or involuntary liquidation, dissolution, or winding up of the Corporation, ratably, in proportion to the number of shares of
Common Stock held by them. Neither the merger or consolidation of the Corporation into or with any other corporation, nor the merger or
consolidation of any other corporation into or with the Corporation, nor the sale, lease, exchange or other disposition (for cash, shares of
stock, securities, or other consideration) of all or substantially all the assets of the Corporation, shall be deemed to be a dissolution,
liquidation, or winding up, voluntary or involuntary, of the Corporation.
4.3 Preferred Stock. Shares of Preferred Stock may be issued from time to time in one or more series. The board of directors of the
Corporation is hereby authorized to determine and alter all rights, preferences, and privileges and qualifications, limitations, and
restrictions thereof (including, without limitation, voting rights and the limitation and exclusion thereof) granted to or imposed upon any
wholly unissued series of Preferred Stock and the number of shares constituting any such series and the designation thereof, and to
increase or decrease (but not below the number of shares of such series then outstanding) the number of shares of any series subsequent to
the issue of shares of that series then outstanding. In case the number of shares of any series is so decreased, the shares constituting such
reduction shall resume the status which such shares had prior to the adoption of the resolution originally fixing the number of shares of
such series.
ARTICLE FIVE
The business and affairs of the Corporation shall be managed by or under the direction of the board of directors, and the directors
need not be elected by ballot unless required by the by-laws of the Corporation. In furtherance and not in limitation of the powers
conferred by statute, the board of directors of the Corporation is expressly authorized to adopt, amend, or repeal the by-laws of the
Corporation.
ARTICLE SIX
Action shall be taken by the stockholders of the Corporation only at annual or special meetings of stockholders, and stockholders may
not act by written consent. Special meetings of the Corporation may be called only as provided in the by-laws.
ARTICLE SEVEN
Meetings of the stockholders may be held within or without the State of Delaware, as the by-laws of the Corporation may provide.
The books of the Corporation may be kept outside the State of Delaware at such place or places as may be designated from time to time by
the board of directors or in the by-laws of the Corporation. The board of directors shall from time to time decide whether and to what
extent and at what times and under what conditions and requirements the accounts and books of the Corporation, or any of them, except
the stock book, shall be open to the inspection of the stockholders, and no stockholder shall have any right to inspect any books or
documents of the Corporation except as conferred by the laws of the State of Delaware or as authorized by the board of directors.
(Article Eight was amended in its entirety by a resolution duly adopted by the Board of Directors on January 18, 1996 and duly
adopted by the stockholders at the Annual Meeting of Stockholders held on May 30, 1996).
ARTICLE EIGHT
Notwithstanding any other provision set forth in the Certificate of Incorporation of the Corporation or its By-laws, the board of
directors shall be divided into three classes; the term of office of those of the first class to expire at the annual meeting next ensuing; of the
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second class one year thereafter; of the third class two years thereafter; and at each annual election held after the initial classification of the
board of directors and election of directors to such classes, directors shall be chosen for a full term of three years, as the case may be, to
succeed those whose terms expire. The total number of directors constituting the full board of directors and the number of directors in each
class shall be fixed by, or in the manner provided in the by-laws, but the total number of directors shall not exceed seventeen (17) nor shall
the number of directors in any class exceed six (6). Subject to the foregoing, the classes of directors need not have the same number of
members. No reduction in the total number of directors or in the number of directors in any class shall be effective to remove any director
or to reduce the term of any director. If the board of directors increases the number of directors in a class, it may fill the vacancy created
thereby for the full remaining term of a director in that class even though such term may extend beyond the next annual election. The
board of directors may fill any vacancy occurring for any other reason for the full remaining term of the director whose death, resignation
or removal caused the vacancy, even though such term may extend beyond the next annual election.
ARTICLE NINE
(a) The Corporation shall, to the fullest extent permitted by the General Corporation Law of the State of Delaware as the same exists
or may hereafter be amended, indemnify all persons whom it may indemnify pursuant hereto.
(b) To the fullest extent permitted by the General Corporation Law of the State of Delaware as the same exists or may hereafter be
amended, a director of this Corporation shall not be personally liable for the Corporation or its Stockholders for monetary damages for
breach of fiduciary duty as a director. The modification or repeal of this Article Nine shall not affect the restriction hereunder of a
director's personal liability for any breach, act, or omission occurring prior to such modification or repeal.
ARTICLE TEN
The Corporation is to have perpetual existence.
***
(A Certificate of Correction was filed to correct a failure to set forth in the Restated Certificate of Incorporation filed with the
Secretary of State of Delaware on November 9, 1992, the following resolutions duly adopted by the Board and duly approved by the
stockholders):
WHEREAS, the Board of Directors of the Corporation deems it to be advisable and in the best interests of the Corporation that the
Corporation effectuates a reverse split of its common stock, par value $0.001 per share (the "Common Stock"), to cause the total number
of issued and outstanding shares of Common Stock to be 5,162,762 prior to a contemplated public offering of the securities of the
Corporation; it is therefore:
RESOLVED, that, subject to approval by the Corporation's stockholders, there is hereby declared a one-for-two reverse split of the
issued and outstanding shares of Common Stock, effective immediately prior to the effective time of the contemplated public offering (the
"Conversion Time"), pursuant to which each issued and outstanding share of Common Stock shall automatically be converted into onehalf of the one share of Common Stock, and each stockholder of record at the Conversion Time shall receive one or more certificates
representing the number of fully-paid and nonassessable shares of Common Stock equal to the number of shares held after the Conversion
Time as a result of the foregoing reverse split;
RESOLVED, FURTHER, that the shares of Common Stock that cease to be outstanding as a result of the reverse stock split shall be
authorized but unissued shares;
RESOLVED, FURTHER, that fractions of a share existing after the reverse stock split shall not be issued to the stockholders, and that
such fractions shall be paid in cash at their pro rata fair value, which the Board of Directors hereby determines, after due consideration, to
be $6.00 per share as of the Conversion Time;
RESOLVED, FURTHER, that appropriate adjustment shall be made to the applicable conversion or other ratios of the Corporation's
outstanding warrants, options or other convertible securities to take account of the change in the outstanding Common Stock resulting
from the reverse stock split; and
RESOLVED, FURTHER, that the Conversion Time for the one-for-two reverse split of the issued and outstanding shares of Common
Stock as authorized on July 22, 1992, and approved by the Corporation's stockholders, shall be at the close of business on Monday,
November 9, 1992.
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***
(The Board of Directors provided for a series of Preferred Stock on July 18, 1995 by the addition to the Certificate of Incorporation of
provisions which were incorporated in a Certificate of Designations, Preferences and Rights of Series A Junior Participating Preferred
Stock filed on July 25, 1995, which were later r emoved by a Certificate of Elimination filed on November 20, 2006.)
***
(The Board of Directors provided for a series of Preferred Stock on December 21, 2007 by the addition to the Certificate of
Incorporation of the following provisions which were incorporated in a Certificate of Designations, Voting Powers, Preferences,
Limitations, Restrictions and Relative Rights of Series A 8% Cumulative Convertible Preferred Stock filed on December 26, 2007, which
were later amended and restated by a Certificate of Amendment filed on April 30 2009, and further amended and restated by a Certificate
of Amendment filed July 27,2009. These provisions were later r emoved by a Certificate of Elimination filed on August 2, 2010.)
***
(The Board of Directors provided for an additional series of Preferred Stock on June 18, 2010 by the addition to the Certificate of
Incorporation of the following provisions which were incorporated in a Certificates of Designations, Voting Powers, Preferences,
Limitations, Restrictions and Relative Rights of Series B Convertible Preferred Stock filed on June 22, 2010 and further amended and
restated by a Certificate of Amendment filed on June 24, 2013.)
***
(The Board of Directors provided for an additional series of Pr eferred Stock on June 18, 2010 by the addition to the Certificate of
Incorporation of the following provisions which were incorporated in a Certificates of Designations, Voting Powers, Pr eferences,
Limitations, Restrictions and Relative Rights of Series C Convertible Pr eferred Stock filed on June 22, 2010. These provisions were later
removed by a Certificate of Elimination filed on June 26, 2013.)
1. Designation and Rank.
(a) Designation. The designation of such series of the Preferred Stock shall be the Series B Convertible Preferred Stock, par value
$.001 per share (the “Series B Preferred Stock”). The maximum number of shares of Series B Preferred Stock shall be Twelve Thousand
(12,000) Shares.
(b) Rank. The Series B Preferred Stock shall rank prior to the common stock, par value $.001 per share (the “Common Stock”), and to
all other classes and series of equity securities of the Company which by their terms do not rank on a parity with or senior to the Series B
Preferred Stock (“Junior Stock”). The Series B Preferred Stock shall be subordinate to and rank junior to all indebtedness of the Company
now or hereafter outstanding.
2. Dividends. Whenever the Board of Directors declares a dividend on the Common Stock, each holder of record of a share of Series B
Preferred Stock, or any fraction of a share of Series B Preferred Stock, on the date set by the Board of Directors to determine the owners of
the Common Stock of record entitled to receive such dividend (the “Record Date”) shall be entitled to receive, out of any assets at the time
legally available therefore, an amount equal to such dividend declared on one share of Common Stock multiplied by the number of shares
of Common Stock into which such share, or such fraction of a share, of Series B Preferred Stock could be converted on the Record Date,
without regard to Section 7 hereof.
3. Voting Rights.
(a) Class Voting Rights. The Series B Preferred Stock shall have the following class voting rights. The Company shall not, without the
affirmative vote or consent of the holders of at least a majority of the shares of the Series B Preferred Stock outstanding at the time, given
in person or by proxy, either in writing or at a meeting, in which the holders of the Series B Preferred Stock vote separately as a class,
amend, alter or repeal the provisions of the Series B Preferred Stock so as to adversely affect any right, preference, privilege or voting
power of the Series B Preferred Stock. So long as at least 25% of the shares of the Series B Preferred Stock remain outstanding, the
Company shall not, without the affirmative vote or consent of the holders of at least a majority of the shares of the Series B Preferred
Stock outstanding at the time, given in person or by proxy, either in writing or at a meeting, in which the holders of the Series B Preferred
Stock vote separately as a class: (i) repurchase, redeem or pay dividends on (whether in cash, in kind, or otherwise), shares of the
Company's Junior Stock; (ii) effect any distribution with respect to any Junior Stock, or (iii) issue any Common Stock or Common Stock
equivalent for a per Common Stock share effective price less than $1.35, other than (1) issuances of securities upon the exercise or
exchange of or conversion of any securities exercisable or exchangeable for or convertible into shares of Common Stock issued and
outstanding on the Issuance Date, provided that such securities have not been amended since the Issuance Date to increase the number of
such securities or to decrease the exercise, exchange or conversion price of any such securities; (2) securities issued pursuant to
acquisitions or strategic transactions approved by a majority of the disinterested directors, but not including a transaction with an entity
whose primary business is investing in securities or a transaction, the primary purpose of which is to raise capital; or (3) issuances,
pursuant to employee equity compensation plans approved by the Company's shareholders, of options, restricted stock or other forms of
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equity compensation to employees, officers or directors of the Company, approved by a majority of the non-employee members of the
Board of Directors of the Company or a majority of the members of a committee of nonemployee directors established for such purpose.
For purposes of clause (iii) above, the “per Common Stock share effective price” in the case of any Common Stock equivalent shall be
determined by dividing (X) the total amount received or receivable by the Company as consideration for the issue or sale of such Common
Stock equivalents, plus the minimum aggregate amount of additional consideration, if any, payable to the Company upon the conversion or
exercise thereof, by (Y) the total maximum number of shares of Common Stock issuable upon the conversion or exercise of all such
Common Stock equivalents.
(b) General Voting Rights. Except with respect to transactions upon which the Series B Preferred Stock shall be entitled to vote
separately as a class pursuant to Section 3(a) above, the Series B Preferred Stock shall have no voting rights. The Common Stock into
which the Series B Preferred Stock is convertible shall, upon issuance, have all of the same voting rights as other issued and outstanding
Common Stock of the Company.
4. Liquidation Preference.
(a) In the event of the liquidation, dissolution or winding up of the affairs of the Company, whether voluntary or involuntary, after
payment or provision for payment of the debts and other liabilities of the Company, the holders of shares of the Series B Preferred Stock
then outstanding shall be entitled to receive, out of the assets of the Company, whether such assets are capital or surplus of any nature,
before any payment shall be made or any assets distributed to the holders of the Common Stock or any other Junior Stock, an amount per
share of Series B Preferred Stock calculated by taking the total amount available for distribution to holders of all the Company’s
outstanding Common Stock before deduction of any preference payments for the Series B Preferred Stock, divided by the total of (x) all of
the then outstanding shares of the Company’s Common Stock plus (y) all of the shares of the Company’s Common Stock into which all of
the outstanding shares of the Series B Preferred Stock can be converted, and then (z) multiplying the sum so obtained by the number of
shares of Common Stock into which such share of Series B Preferred Stock could then be converted (the “Liquidation Preference
Amount”). The liquidation payment with respect to each outstanding fractional share of Series B Preferred Stock shall be equal to a ratably
proportionate amount of the liquidation payment with respect to each outstanding share of Series B Preferred Stock. All payments for
which this Section 4(a) provides shall be in cash, property (valued at its fair market value as determined by an independent appraiser
reasonably acceptable to the holders of a majority of the Series B Preferred Stock), or a combination thereof; provided, however, that no
cash shall be paid to holders of Junior Stock unless each holder of the outstanding shares of Series B Preferred Stock has been paid in cash
the full Liquidation Preference Amount to which such holder is entitled as provided herein. After payment of the full Liquidation
Preference Amount to which each holder is entitled, such holders of shares of Series B Preferred Stock will not be entitled to any further
participation as such in any distribution of the assets of the Company.
(b) A consolidation or merger of the Company with or into any other corporation or corporations, or a sale of all or substantially all of
the assets of the Company, or the effectuation by the Company of a transaction or series of transactions in which more than 50% of the
voting shares of the Company is disposed of or conveyed, shall be, at the election of the holders of a majority of the Series B Preferred
Stock, deemed to be a liquidation, dissolution, or winding up within the meaning of this Section 4; provided, however, that any such
transaction shall not be deemed to be a liquidation, dissolution or winding up unless such transaction is approved by the Board of Directors
of the Company and the holders of the Series B Preferred Stock do not control the Board of Directors. In the event of the merger or
consolidation of the Company with or into another corporation that is not treated as a liquidation pursuant to this Section 4(b), the Series B
Preferred Stock shall maintain its relative powers, designations and preferences provided for herein (including any adjustment required
under Section 5(c)(v) hereof) and no merger shall result inconsistent therewith.
(c) Written notice of any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company, stating a
payment date and the place where the distributable amounts shall be payable, shall be given by mail, postage prepaid, no less than fortyfive (45) days prior to the payment date stated therein, to the holders of record of the Series B Preferred Stock at their respective addresses
as the same shall appear on the books of the Company.
5. Conversion. The holders of Series B Preferred Stock shall have the following conversion rights (the “Conversion Rights”):
(a) Right to Convert. At any time on or after the date of issuance of the Series B Preferred Stock (the “Issuance Date”), the holder of
any such shares of Series B Preferred Stock may, at such holder’s option, subject to the limitations set forth in Section 7 herein, elect to
convert (a “Voluntary Conversion”) all or any portion of the shares of Series B Preferred Stock held by such person into a number of fully
paid and nonassessable shares of Common Stock at a conversion rate of Three Thousand Two Hundred Seventy (3,270) shares of
Common Stock for each share of Preferred Stock (subject to adjustments set forth in Section 5(c) herein, the “Conversion Rate”). The
Company shall keep written records of the conversion of the shares of Series B Preferred Stock converted by each holder. A holder shall
be required to deliver the original certificates representing the shares of Series B Preferred Stock upon any conversion of the Series B
Preferred Stock as provided in Section 5(b) below.
(b) Mechanics of Voluntary Conversion. The Voluntary Conversion of Series B Preferred Stock shall be conducted in the following
manner:
https://www.sec.gov/Archives/edgar/data/810509/000165495417002915/navb_ex3-1.htm

5/10

9/12/2017

Blueprint

(i) Holder's Delivery Requirements. To convert Series B Preferred Stock into full shares of Common Stock on any date (the
“Voluntary Conversion Date”), the holder thereof shall (A) transmit by facsimile (or otherwise deliver), for receipt on or prior to 5:00
p.m., Eastern Time on such date, a copy of a fully executed notice of conversion in the form attached hereto as Exhibit I (the
“Conversion Notice”), to the Company, and (B) with respect to the final conversion of shares of Series B Preferred Stock held by any
holder, such holder shall surrender to a common carrier for delivery to the Company as soon as practicable following such Conversion
Date but in no event later than six (6) business days after such date the original certificates representing the shares of Series B
Preferred Stock being converted (or an indemnification undertaking with respect to such shares in the case of their loss, theft or
destruction) (the “Preferred Stock Certificates”).
(ii) Company's Response. Upon receipt by the Company of a facsimile copy of a Conversion Notice, the Company shall
immediately send, via facsimile, a confirmation of receipt of such Conversion Notice to such holder and the Company or its
designated transfer agent (the “Transfer Agent”), as applicable, shall, within five (5) business days following the date of receipt by the
Company of the certificate representing the shares of Series B Preferred Stock being converted, (x) issue and deliver to the Depository
Trust Company (“DTC”) account on the holder’s behalf via the Deposit Withdrawal Agent Commission System (“DWAC”) as
specified in the Conversion Notice, registered in the name of the holder or its designee, for the number of shares of Common Stock to
which the holder shall be entitled, and (y) if the certificate so surrendered represents more shares of Series B Preferred Stock than
those being converted, issue and deliver to the holder a new certificate for such number of shares of Series B Preferred Stock
represented by the surrendered certificate which were not converted.\
(iii) Record Holder. The person or persons entitled to receive the shares of Common Stock issuable upon a conversion of the
Series B Preferred Stock shall be treated for all purposes as the record holder or holders of such shares of Common Stock on the
Conversion Date.
(iv) Company's Failure to Timely Convert. If within five (5) business days of the Company's receipt of the Conversion Notice
(the “Share Delivery Period”) the Company shall fail to issue and deliver to a holder the number of shares of Common Stock to which
such holder is entitled upon such holder's conversion of the Series B Preferred Stock (a “Conversion Failure”), in addition to all other
available remedies which such holder may pursue hereunder, the Company shall pay additional damages to such holder on each
business day after such fifth (5th) business day that such conversion is not timely effected in an amount equal to 0.5% of the product
of (A) the sum of the number of shares of Common Stock not so issued to the holder on a timely basis pursuant to Section 5(b)(ii) and
to which such holder is entitled and (B) the closing bid price of the Common Stock on the last possible date which the Company could
have issued such Common Stock to such holder without violating Section 5(b)(ii). If the Company fails to pay the additional damages
set forth in this Section 5(b)(iv) within five (5) business days of the date incurred, then such payment shall bear interest at the rate of
2% per month (pro rated for partial months) until such payments are made.
(c) Adjustments of Conversion Rate.
(i) Adjustments for Stock Splits and Combinations. If the Company shall at any time or from time to time after the Issuance Date,
effect a stock split of the outstanding Common Stock, the Conversion Rate shall be proportionately increased. If the Company shall at
any time or from time to time after the Issuance Date, combine the outstanding shares of Common Stock, the Conversion Rate shall
be proportionately decreased. Any adjustments under this Section 5(c)(i) shall be effective at the close of business on the date the
stock split or combination occurs.
(ii) Adjustments for Certain Dividends and Distributions. If the Company shall at any time or from time to time after the Issuance
Date, make or issue or set a record date for the determination of holders of Common Stock entitled to receive a dividend or other
distribution payable in shares of Common Stock, then, and in each event, the Conversion Rate shall be increased as of the time of
such issuance or, in the event such record date shall have been fixed, as of the close of business on such record date, by multiplying,
as applicable, the Conversion Rate then in effect by a fraction:
(A) the numerator of which shall be the total number of shares of Common Stock issued and outstanding immediately
following the time of such issuance or the close of business on such record date; and
(B) the denominator of which shall be the total number of shares of Common Stock issued and outstanding immediately
prior to the time of such issuance.
(iii) Adjustment for Other Dividends and Distributions. If the Company shall at any time or from time to time after the Issuance
Date, make or issue or set a record date for the determination of holders of Common Stock entitled to receive a dividend or other
distribution payable in securities of the Company other than shares of Common Stock, then, and in each event, an appropriate revision
to the applicable Conversion Rate shall be made and provision shall be made (by adjustments of the Conversion Rate or otherwise) so
that the holders of Series B Preferred Stock shall receive upon conversions thereof, in addition to the number of shares of Common
Stock receivable thereon, the number of securities of the Company which they would have received had their Series B Preferred Stock
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been converted into Common Stock on the date of such event (without regard to Section 7 hereof) and had thereafter, during the
period from the date of such event to and including the Conversion Date, retained such securities (together with any distributions
payable thereon during such period), giving application to all adjustments called for during such period under this Section 5(c)(iii)
with respect to the rights of the holders of the Series B Preferred Stock.
(iv) Adjustments for Reclassification, Exchange or Substitution. If the Common Stock issuable upon conversion of the Series B
Preferred Stock at any time or from time to time after the Issuance Date shall be changed to the same or different number of shares of
any class or classes of stock, whether by reclassification, exchange, substitution or otherwise (other than by way of a stock split or
combination of shares or stock dividends provided for in Sections 5(c)(i), (ii) and (iii), or a reorganization, merger, consolidation, or
sale of assets provided for in Section 5(c)(v)), then, and in each event, an appropriate revision to the Conversion Rate shall be made
and provisions shall be made so that the holder of each share of Series B Preferred Stock shall have the right thereafter to convert such
share of Series B Preferred Stock into the kind and amount of shares of stock and other securities receivable upon reclassification,
exchange, substitution or other change, by holders of the number of shares of Common Stock into which such share of Series B
Preferred Stock might have been converted immediately prior to such reclassification, exchange, substitution or other change (without
giving effect to the limitations set forth in Section 7 hereof), all subject to further adjustment as provided herein.
(v) Adjustments for Reorganization, Merger, Consolidation or Sales of Assets. If at any time or from time to time after the
Issuance Date there shall be a capital reorganization of the Company (other than by way of a stock split or combination of shares or
stock dividends or distributions provided for in Section 5(c)(i), (ii) and (iii), or a reclassification, exchange or substitution of shares
provided for in Section 5(c)(iv)), or a merger or consolidation of the Company with or into another corporation, or the sale of all or
substantially all of the Company's properties or assets to any other person that is not deemed a liquidation pursuant to Section 4(b) (an
“Organic Change”), then as a part of such Organic Change an appropriate revision to the Conversion Rate shall be made and provision
shall be made so that the holder of each share of Series B Preferred Stock shall have the right thereafter to convert such share of Series
B Preferred Stock into the kind and amount of shares of stock and other securities or property of the Company or any successor
corporation resulting from the Organic Change as the holder would have received as a result of the Organic Change and if the holder
had converted its Series B Preferred Stock (without regard to Section 7 hereof) into the Company’s Common Stock prior to the
Organic Change.
(vi) Record Date. In case the Company shall take record of the holders of its Common Stock or any other Preferred Stock for the
purpose of entitling them to subscribe for or purchase Common Stock or Convertible Securities, then the date of the issue or sale of
the shares of Common Stock shall be deemed to be such record date.
(d) No Impairment. The Company shall not, by amendment of its Certificate of Incorporation or through any reorganization, transfer
of assets, consolidation, merger, dissolution, issue or sale of securities or any other voluntary action, avoid or seek to avoid the observance
or performance of any of the terms to be observed or performed hereunder by the Company, but will at all times in good faith, assist in the
carrying out of all the provisions of this Section 5 and in the taking of all such action as may be necessary or appropriate in order to protect
the Conversion Rights of the holders of the Series B Preferred Stock against impairment. In the event a holder shall elect to convert any
shares of Series B Preferred Stock as provided herein, the Company cannot refuse conversion based on any claim that such holder or
anyone associated or affiliated with such holder has been engaged in any violation of law, unless an injunction from a court, on notice,
restraining and/or adjoining conversion of all or of said shares of Series B Preferred Stock shall have been issued.
(e) Certificates as to Adjustments. Upon occurrence of each adjustment or readjustment of the Conversion Rate or number of shares of
Common Stock issuable upon conversion of the Series B Preferred Stock pursuant to this Section 5, the Company at its expense shall
promptly compute such adjustment or readjustment in accordance with the terms hereof and furnish to each holder of such Series B
Preferred Stock a certificate setting forth such adjustment and readjustment, showing in detail the facts upon which such adjustment or
readjustment is based. The Company shall, upon written request of the holder of such affected Series B Preferred Stock, at any time,
furnish or cause to be furnished to such holder a like certificate setting forth such adjustments and readjustments, the Conversion Rate in
effect at the time, and the number of shares of Common Stock and the amount, if any, of other securities or property which at the time
would be received upon the conversion of a share of such Series B Preferred Stock. Notwithstanding the foregoing, the Company shall not
be obligated to deliver a certificate unless such certificate would reflect an increase or decrease of at least one percent (1%) of such
adjusted amount.
(f) Issue Taxes. The Company shall pay any and all issue and other taxes, excluding federal, state or local income taxes, that may be
payable in respect of any issue or delivery of shares of Common Stock on conversion of shares of Series B Preferred Stock pursuant
thereto; provided, however, that the Company shall not be obligated to pay any transfer taxes resulting from any transfer requested by any
holder in connection with any such conversion.
(g) Notices. Any notice, demand, request, waiver or other communication required or permitted to be given hereunder shall be in
writing and shall be effective (i) upon hand delivery, telecopy or facsimile at the address or number designated in the Exchange Agreement
(if delivered on a business day during normal business hours where such notice is to be received), or the first business day following such
delivery (if delivered other than on a business day during normal business hours where such notice is to be received) or (ii) on the second
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business day following the date of mailing by express overnight courier service, fully prepaid, addressed to such address, or upon actual
receipt of such mailing, whichever shall first occur. The Company will give written notice each holder of Series B Preferred Stock at least
ten (10) days prior to the date on which the Company takes a record (A) with respect to any dividend or distribution upon the Common
Stock, (B) with respect to any pro rata subscription offer to holders of Common Stock or (C) for determining rights to vote with respect to
any Organic Change, dissolution, liquidation or winding-up and in no event shall such notice be provided to such holder prior to such
information being made known to the public. Subject to Section 4(c), the Company will also give written notice to each holder of Series B
Preferred Stock at least ten (10) days prior to the date on which any Organic Change will take place and in no event shall such notice be
provided to such holder prior to such information being made known to the public
(h) Fractional Shares. No fractional shares of Common Stock shall be issued upon conversion of the Series B Preferred Stock. In lieu
of any fractional shares to which the holder would otherwise be entitled, the Company shall at its option either (i) pay cash equal to the
product of such fraction multiplied by the average of the closing bid prices of the Common Stock for the five (5) consecutive trading days
immediately preceding the Voluntary Conversion Date, as applicable, or (ii) in lieu of issuing such fractional shares issue one additional
whole share to the holder.
(i) Reservation of Common Stock. The Company shall, so long as any shares of Series B Preferred Stock are outstanding, reserve and
keep available out of its authorized and unissued Common Stock, solely for the purpose of effecting the conversion of the Series B
Preferred Stock, such number of shares of Common Stock as shall from time to time be sufficient to effect the conversion of all of the
Series B Preferred Stock then outstanding (without regard to the limitations on conversion set forth in Section 7 hereof).
(j) Retirement of Series B Preferred Stock. Conversion of Series B Preferred Stock shall be deemed to have been effected on the
applicable Voluntary Conversion Date. The Company shall keep written records of the conversion of the shares of Series B Preferred
Stock converted by each holder. A holder shall be required to deliver the original certificates representing the shares of Series B Preferred
Stock upon complete conversion of the Series B Preferred Stock represented by such certificates. A delivery of original certificates
pursuant to Section 5(b)(i) shall be deemed to comply with the requirements of this Section 5(j).
(k) Regulatory Compliance. If any shares of Common Stock to be reserved for the purpose of conversion of Series B Preferred Stock
require registration or listing with or approval of any governmental authority, stock exchange or other regulatory body under any federal or
state law or regulation or otherwise before such shares may be validly issued or delivered upon conversion, the Company shall, at its sole
cost and expense, in good faith and as expeditiously as possible, endeavor to secure such registration, listing or approval, as the case may
be.
6. No Preemptive Rights. Except as provided in Section 5 hereof, no holder of the Series B Preferred Stock shall be entitled to rights to
subscribe for, purchase or receive any part of any new or additional shares of any class, whether now or hereinafter authorized, or of bonds
or debentures, or other evidences of indebtedness convertible into or exchangeable for shares of any class, but all such new or additional
shares of any class, or any bond, debentures or other evidences of indebtedness convertible into or exchangeable for shares, may be issued
and disposed of by the Board of Directors on such terms and for such consideration (to the extent permitted by law), and to such person or
persons as the Board of Directors in their absolute discretion may deem advisable.
7. Conversion Restriction. Notwithstanding anything to the contrary set forth in Section 5 of this Certificate of Designation, at no time
may a holder of shares of Series B Preferred Stock convert shares of the Series B Preferred Stock if the number of shares of Common
Stock to be issued pursuant to such conversion would exceed, when aggregated with all other shares of Common Stock owned by such
holder at such time, the number of shares of Common Stock which would result in such holder owning (as determined in accordance with
Section 13(d) of the Securities Exchange Act of 1934, as amended, and the rules thereunder) more than 9.99% of all of the Common Stock
outstanding at such time; provided, however, that upon a holder of Series B Preferred Stock providing the Company with sixty-one (61)
days notice (pursuant to Section 5(g) hereof) (the “Waiver Notice”) that such holder would like to waive Section 7 of this Certificate of
Designation with regard to any or all shares of Common Stock issuable upon conversion of Series B Preferred Stock, this Section 7 shall
be of no force or effect with regard to those shares of Series B Preferred Stock referenced in the Waiver Notice.
8. Inability to Fully Convert.
(a) Holder's Option if Company Cannot Fully Convert. If, upon the Company's receipt of a Conversion Notice, the Company cannot
issue shares of Common Stock for any reason, including, without limitation, because the Company (i) does not have a sufficient number of
shares of Common Stock authorized and available, or (ii) is otherwise prohibited by applicable law or by the rules or regulations of any
stock exchange, interdealer quotation system or other self-regulatory organization with jurisdiction over the Company or its securities from
issuing all of the Common Stock which is to be issued to a holder of Series B Preferred Stock pursuant to a Conversion Notice, then the
Company shall issue as many shares of Common Stock as it is able to issue in accordance with such holder's Conversion Notice, and with
respect to the unconverted Series B Preferred Stock (the “Unconverted Preferred Stock”), the holder, solely at such holder's option, can
elect to, at any time after receipt of notice from the Company that there is Unconverted Preferred Stock, to void the holder’s Conversion
Notice as to the number of shares of Common Stock the Company is unable to issue and retain or have returned, as the case may be, the
certificates for the shares of the Unconverted Preferred Stock.
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(b) Mechanics of Fulfilling Holder's Election. The Company shall immediately send via facsimile to a holder of Series B Preferred
Stock, upon receipt of a facsimile copy of a Conversion Notice from such holder which cannot be fully satisfied as described in Section
8(a) above, a notice of the Company's inability to fully satisfy such holder's Conversion Notice (the “Inability to Fully Convert Notice”).
Such Inability to Fully Convert Notice shall indicate (i) the reason why the Company is unable to fully satisfy such holder's Conversion
Notice, and (ii) the number of shares of Series B Preferred Stock which cannot be converted.
9. Automatic Conversion.
(a) Automatic Conversion Events. All outstanding shares of Series B Preferred Stock shall be automatically converted into Common
Stock at the Conversion Rate upon the earlier to occur of (i) the closing of a firm commitment underwritten public offering of Common
Stock of the Company pursuant to an effective registration statement under Section 5 of the Securities Act in which the gross cash
proceeds to the Company (before underwriting discounts, commissions and fees) from such public offering are at least $10,000,000, or (ii)
December 31, 2012 (each, an “ Automatic Conversion Event ”).
(b) Mechanics of Automatic Conversion. Upon the occurrence of an Automatic Conversion Event, the outstanding Series B Preferred
Stock shall be converted into Common Stock automatically without any further action by the holders of such shares and whether or not the
certificates representing such shares are surrendered to the Company or its transfer agent; provided, however , that the Company shall not
be obligated to issue certificates evidencing the Common Stock issuable upon such conversion unless the certificates evidencing such
Series B Preferred Stock are either delivered to the Company or its transfer agent as provided below, or the holder certifies to the
Company or its transfer agent that such certificates have been lost, stolen or destroyed and executes an agreement satisfactory to the
Company to indemnify the Company from any loss incurred by it in connection with such certificates. Upon surrender by any holder of the
certificates formerly representing shares of Series B Preferred Stock to the Company or the transfer agent, there shall be issued and
delivered to such holder promptly in its name as shown on such surrendered certificate or certificates, a certificate or certificates for the
number of shares of Common Stock into which the shares of Series B Preferred Stock surrendered were converted on the date on which
such automatic conversion occurred, and the Company shall promptly pay in cash (at the fair market value per share of Common Stock
determined by the Board of Directors as of the date of conversion) the value of any fractional share of Common Stock otherwise issuable
to any holder of shares of Series B Preferred Stock being converted. Until surrendered as provided above, each certificate formerly
representing Series B Preferred Stock shall be deemed for all corporate purposes to represent the number of shares of Common Stock
resulting from such automatic conversion.
(c) Inability to Convert. Notwithstanding the provisions of Section 9(a) if, upon the occurrence of an Automatic Conversion Event,
the Company cannot issue shares of Common Stock to fully effect the conversion for any reason, including, without limitation, because
the Company (i) does not have a sufficient number of shares of Common Stock authorized and available, (ii) is otherwise prohibited by
applicable law or by the rules or regulations of any stock exchange, interdealer quotation system or other self-regulatory organization with
jurisdiction over the Company or its securities from issuing all of the Common Stock which is to be issued to a holder of Series B
Preferred Stock, or (iii) the conversion would be prohibited by the provisions of Section 7 hereof and such prohibition has not been waived
by the holder, then the Company shall issue as many shares of Common Stock as it is able to issue, and with respect to the unconverted
Series B Preferred Stock (the “ Unconverted Preferred Stock ”), deliver to the holder a certificate for the shares of the Unconverted
Preferred Stock. In the event that the Company is thereafter able to convert the Unconverted Preferred Stock, it shall so notify the holder in
writing, and such notice shall be deemed to be an Automatic Conversion Event for purposes of this Section 9.
10. Vote to Change the Terms of Preferred Stock. The affirmative vote at a meeting duly called for such purpose, or the written consent
without a meeting, of the holders of not less than a majority of the then outstanding shares of Series B Preferred Stock, shall be required
for any change to this Certificate of Designation or the Company’s Certificate of Incorporation that would amend, alter, change or repeal
any of the powers, designations, preferences and rights of the Series B Preferred Stock.
11. Lost or Stolen Certificates. Upon receipt by the Company of evidence satisfactory to the Company of the loss, theft, destruction or
mutilation of any certificates representing the shares of Series B Preferred Stock, and, in the case of loss, theft or destruction, of any
indemnification undertaking by the holder to the Company and, in the case of mutilation, upon surrender and cancellation of such
certificate(s), the Company shall execute and deliver new preferred stock certificate(s) of like tenor and date.
12. Remedies, Characterizations, Other Obligations, Breaches and Injunctive Relief. The remedies provided in this Certificate of
Designation shall be cumulative and in addition to all other remedies available under this Certificate of Designation, at law or in equity
(including a decree of specific performance and/or other injunctive relief), no remedy contained herein shall be deemed a waiver of
compliance with the provisions giving rise to such remedy and nothing herein shall limit a holder's right to pursue actual damages for any
failure by the Company to comply with the terms of this Certificate of Designation. Amounts set forth or provided for herein with respect
to payments, conversion and the like (and the computation thereof) shall be the amounts to be received by the holder thereof and shall not,
except as expressly provided herein, be subject to any other obligation of the Company (or the performance thereof). The Company
acknowledges that a breach by it of its obligations hereunder will cause irreparable harm to the holders of the Series B Preferred Stock and
that the remedy at law for any such breach may be inadequate. The Company therefore agrees that, in the event of any such breach or
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threatened breach, the holders of the Series B Preferred Stock shall be entitled, in addition to all other available remedies, to an injunction
restraining any breach, without the necessity of showing economic loss and without any bond or other security being required.
13. Specific Shall Not Limit General; Construction. No specific provision contained in this Certificate of Designation shall limit or modify
any more general provision contained herein.
14. Failure or Indulgence Not Waiver. No failure or delay on the part of a holder of Series B Preferred Stock in the exercise of any power,
right or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any such power, right or privilege
preclude other or further exercise thereof or of any other right, power or privilege.
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