UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON ,

D .C. 20549

D IVI SION OF
CORPORATION FI NAN CE

February 22, 2018

Lori B. Marino
ITT Inc.
lori.marino@itt.com
Re:

ITT Inc.
Incoming letter dated January 12, 2018

Dear Ms. Marino:
This letter is in response to your correspondence dated January 12, 2018
concerning the shareholder proposal (the “Proposal”) submitted to ITT Inc. (the
“Company”) by John Chevedden (the “Proponent”) for inclusion in the Company’s proxy
materials for its upcoming annual meeting of security holders. We also have received
correspondence from the Proponent dated January 30, 2018, February 1, 2018,
February 5, 2018, February 6, 2018, February 7, 2018, February 8, 2018,
February 11, 2018, February 12, 2018, February 13, 2018, February 14, 2018 and
February 15, 2018. Copies of all of the correspondence on which this response is based
will be made available on our website at http://www.sec.gov/divisions/corpfin/cfnoaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal
procedures regarding shareholder proposals is also available at the same website address.
Sincerely,
Matt S. McNair
Senior Special Counsel
Enclosure
cc:

John Chevedden
***

*** FISMA & OMB Memorandum M-07-16

February 22, 2018

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

ITT Inc.
Incoming letter dated January 12, 2018

The Proposal asks the board to take the steps necessary (unilaterally if possible) to
amend the bylaws and each appropriate governing document to give holders in the
aggregate of 10% of the Company’s outstanding common stock the power to call a
special shareowner meeting (or the closest percentage to 10% according to state law).
There appears to be some basis for your view that the Company may exclude the
Proposal under rule 14a-8(i)(9). We concur that a reasonable shareholder could not
logically vote in favor of both ratifying the Company’s existing 35% ownership threshold
for calling a special meeting and lowering the threshold to 10%. Accordingly, we will
not recommend enforcement action to the Commission if the Company omits the
Proposal from its proxy materials in reliance on rule 14a-8(i)(9), provided that the
Company’s proxy statement discloses, consistent with rule 14a-9:
•
•
•
•

that the Company has omitted a shareholder proposal to lower the ownership
threshold for calling a special meeting,
that the Company believes a vote in favor of ratification is tantamount to a
vote against a proposal lowering the threshold,
the impact on the special meeting threshold, if any, if ratification is not
received, and
the Company’s expected course of action, if ratification is not received.
Sincerely,
Evan S. Jacobson
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.

***

JOHN CHEVEDDEN

***

February 15, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 20 Rule 14a-8 Proposal
ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Pop-Up Ratification of Item that Received 99% Approval
John Chevedden

Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The following Ariel font text is key concluding text from the 2nd page of the attachment:
In SLB No. 14H, the SEC Staff noted that, to minimize concerns about shareholder
confusion, any company that includes shareholder and management proposals on the
same topic on its ballot can include proxy statement disclosure explaining the
differences between the two proposals and how the company would expect to consider
the voting results.
Page 3 to 5 of the attachment shows the history of competing proposals with different thresholds.
This is applicable to special shareholder meeting proposals with· different thresholds.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~ •• t,,I_
~
cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

GROUNDS FOR EXCLUSION OF SHAREHOLDER PROXY A'.CCESS PROPOSALS
Under the SEC's proxy rules, a company may exclude a shareholder proposal relating to proxy access from its
proxy materials if the proposal fails to meet any of the procedural and substantive requirements of Exchange Act
Rule 14a-8. A company may seek no-action relief from the SEC Staff pursuant to which the company can
exclude the proposal from its_,pr:oxy materials. Two substantive grounds that have been relied upon by
companies seeking to exclud~ a shareholder proxy access proposal are that (i) the proposal directly conflicts
with a management proposal {Rule 14a-8(i){9)) or {ii) has already been substantially implemented by the
company {Rule 14a-8(i)(10)). 45 However, as discussed below, the SEC Staff issued guidance in the fall of 2015
that has made it more difficult for'a company to obtain no-action relief under Rule 14a-8(i)(9) on the grounds that
a shareholder proxy access proposal directly conflicts with a management proxy access proposal. Therefore,
companies that adopted proxy access argued "substantial implementation" wheri seeking to exclude proxy
access proposals from their 2016 and 2017 proxy statements and were generally successful as discussed
below. In responding to no-action requests, the SEC Staff will distinguish between proposals seeking to adopt
proxy access with specified parameters versus fix-it proposals requesting that specific revisions be made to an
existing proxy access bylaw. See Appendix B for details about the status of requests for no-action relief with
respect to the fix-it proposals submitted to date.

Directly Conflicting Proposals
In December 2014, the SEC Staff granted no-action relief to Whole Foods Market, Inc. on the basis that a 3%
for 3 years shareholder proxy access proposal directly conflicted with a 9% for 5 years management proposal. 46
When Whole Foods filed its preliminary proxy statement with the SEC after this relief was granted, the
ownership threshold in the management proposal was reduced from 9% to 5%.
In the wake of the no-action relief granted to Whole Foods, it was broadly-expected that companies would
counter shareholder proxy access proposals by putting forward management proxy access proposals with
higher minimum ownership thresholds, and obtain no-action relief on the basis that the proposals were
conflicting and therefore excludabl_e. However, following the grant of no-action relief to Whole Foods, James

Sidley Austin LLP
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McRitchie, the proponent of the Whole Foods proposal; appealed the grant to the SEC and a letter-writing
campaign by incensed institutional investors followed.
In January 2015, former SEC Chair Mary Jo White reversed course. In an unusual development, Chair White
directed the SEC Staff to review Rule 14a-8(i)(9) as a basis for exclusion .. As discussed in· a previous Sidley
Update, 47 following Chair White's direction, the SEC Staff announced that it would not express a view on the
application of Rule 14a-8(i)(9) for the remainder of the 2015 proxy season with respect to all shareholder
proposals-not just those seeking proxy access-and withdrew the no-action relief granted to Whole Foods. 48 Business Roundtable and other commentators expressed concern that the SEC Staffs approach forced
companies faced with a shareholder proxy access proposal that are considering a management proposal to
either include the shareholder proposal in the proxy materials, even though it will compete with the similar
management proposal and possibly lead to confusion, or omit the shareholder proposal, creating a heightened
risk of litigation and negative targeting by certain pension funds and proxy advisory firms. As described below,
seven companies included competing shareholder and management proxy access proposals on the ballot in
2015 {followed by five in 2016 and two in 2017). In a speech in June 2015, former SEC Chair White noted that,
notwithstanding concerns that shareholders would be confused by two competing proposals, "shareholders·
were able to sort it all out and express their views."

Sidley Austin LLP
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'
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~han,J,older a~ Management Proposals
Shareholders voted on competing proposals relating to proxy access at two companies in 2017, including one
company (Cummins Inc.) where competing proxy access proposals were also on the ballot in 2016. As shown in
the table below, in 2017, ISS recommended votes in favor of all four proposals and, at both companies, the
management proposal passed and:the shareholder proposal failed.
r:

2017 Competing Proposals
Shareholder Proposals
Company

Cummins
Inc.

ISS
Rec .

Parameters

Increase
aggregation limit
from 20to50

Management Proposals
Of

/0

Support

3% • 3years •
25%cap(~)·
no limit< 50

/o

ISS Rec.

For

98.3

For

99.4

For

34.2

3% • 3 years • 25% cap
(.!!2) • limit of 20 (Binding)
(Non-binding management
proposal on same tenns
aooroved by 97% in 2016)

For

19.4

3% • 3 years • 20% cap
(~) • limit of 20 (Binding)

··1

WilliamsSonoma, Inc.

0'

Parameters

Support

Support

Adopted on 5/9/17
3% • 3 years • 25% cap
(~) • limit of 20
Adopted on 5/31/17

.

Average%

Subsequent
Adoptions

3% • 3 years • 20% cap
(~) • limit of 20

98.9

26.8

Shareholders voted on competing proxy access proposals at five companies in 201~.
including two companies
. -,:.
(Chipotle Mexican Grill Inc. and S8A Communications Corporation) where competing proposals were also on
the ballots for the 2015 annual meeting. As shown in the table below, in 2016 the management proposal passed
at three companies and the shareholder proposal passed at two companies. There_were no instances where
both proposals passed. At three companies, ISS recommended votes in favor of both proxy access proposals
indicating that the "proposals are not mutually exclusive" and that "strong suppqrt for the shareholder proposal
could convey to the board a preference for a proxy access right without a limit on share aggregation, and one
that does not contain added restrictions."
~-~

Sidley Austin LLP
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..

- .

.

--

2016 Competing Proposals

--

Shareholder Proposals

---

Company

---------

Parameters

ISS
Rec.

Chipotle
Mexican Grill,
Inc.

- - --- --

%
Support

57.4

..

--

Parameters

ISS Rec.

%
Support

Subsequent
Adoptions
Adopted on 10/4/16

5% • 3 years • 20% cap •
limit of 20 (Binding)

Against

23.7

3% • 3 years • 25% cap
(~2) • limit of 20

• 3%
Cummins Inc.

• 3 years
• 25% cap

Kate Spade &
Company

SBA

3% • 3 years • 25% cap
(~2) • limit of 20 (Advisory)

For

97.1

22.6

3% • 3 years • 20% cap
(~2) • limit of 20 (Binding)

For

81.8

3% • 3 years • 20% cap
(~2) • limit of 20

22.3

3% • 3 years • 20% cap
(~2) • limit of 20 (Binding)

For

93.7

3% • 3 years • 20% cap
(~2) • limit of 20

67.6

Approval of existing bylaw:
5% • 3 years • 20% cap
(~1) • limit of 10

Against

29.4

3% • 3 years • 25% cap
(~1) • no limit

Adopted on 5/12/16

Knight
Transportation,
Inc.

Communications
Corporation

Board approved on
10/11 /16 subject to
shareholder approval at
2017 annual meeting
(Adopted on 5/9/17 see table above)
Adopted on 5/19/16

31.6
For

• No limit
on size of
nominating
group

...

Management Proposals

Amend bylaw
to reduce 5%
to3%,
increase cap
to 25% and
eliminate limit
of 10

For

Average%
Support

Amended on 1/14/17

40.3

I

65.1

At seven companies shareholders voted on two proxy access proposals at the 2015 annual meeting-a
shareholder proposal with a 3% ownership threshold and a management proposal with an ownership threshold
of 5% (at six companies) or 3% (at one company). ISS recommended in favor of all seven shareholder
proposals. ISS recommended against all seven management proposals, including at the one company which
proposed a 3% for 3 years threshold but imposed more restrictive terms than the shareholder proposal.
Specifically, the management proposal at that company included a cap of 20% of board seats (compared with a
25% cap in the shareholder proposal} and a limit of 20 shareholders in the nominating group (compared with no
limit in the shareholder proposal).
As shown in the table below, the management proposal passed at three companies, the shareholder proposal
passed at three companies, neither proposal passed at one company and there were no instances where both
proposals passed . As noted above, former SEC Chair White stated in June 2015 that, despite the concerns of
some commentators, there did not appear to be shareholder confusion with respect to competing proposals.

-·--~-r--M ~-----·---- -----~--- ••

---- -

2015 Competing Proposals
...

:
Shareholder Proposals
---------- ---- -~ -- ---- ..
---- %
----- ISS

Company

Parameters

Rec.

Support

• 3%
The AES
Corporation

Chipotle
Mexican Grill,
Inc.

• 3 years
• 25% cap
• No limit
on size of
nominating
group

66.4
For
All

49.9

---

..

.

- -~ --

Management Proposals
Parameters

5% • 3 years • 20% cap •
monitoring peers and
soliciting shareholder
input when fixing limit
(Advisory)
5% • 3 years • 20% cap •
limit of 20 (Binding)

ISS
Rec.

.

--

---- - · · -

- -------

----- - · - -

%
Support

Subsequent
Adoptions

36.2

3% • 3 years • 20% cap
• limit of 20

Adopted on 11 /25/15
Against
All

Adopted on 10/4/16

34.7

..

3% • 3 years • 25% cap
(~2) • limit of 20
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Cloud Peak
Energy Inc.

71.1

Adopted on 10/20/15
3% • 3 years • 20% cap
(~1) • limit of 20

5% • 3 years• 10% cap•
limit of 1 (Binding)

25.9

52.6

3% • 3 years • 20% cap
(~) • limit of 20

70.3

3% • 3 years • 20% cap
• limitof20

(Subsequently
amended)
Adopted on 4/26/16

Exelon
Corporation

43.6

5% • 3 years • 20% cap •
limit of 20 (Advisory)

Expeditors
International of
Washington,
Inc.

35.0

3% • 3 years • 20% cap •
limit of 20 (Advisory)

Adopted on 5/13/16

Adopted on 7/28/15

SBA
Communication
s Corporation

46.3

Visteon
Corporation

75.7

Average%
Support

55.4

5% • 3 years • 20% cap •
limit of 10 (Advisory)

51.7

5% • 3 years • 20% cap
(~1) • limit of 10

(Amended on 1/14117 see table above)

5% • 3 years • 20% cap •
monitoring peers and
soliciting shareholder
input when fixing limit
(Advisory)

21.2
,.

41.8

,'

i

Adopted on 6/10/16
3% • 3 years • 20% cap
(or 25% if <10
directors)• limit of 20

***

JOHN CHEVEDDEN

***

February 15, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 19 Rule 14a-8 Proposal
ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Pop-Up Ratification of Item that Received 99% Approval
John Chevedden

Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
Attached is a page from the Marathon Petroleum Corporation (MPC) 8-K that shows the January
2018 adoption of an amendment for a 25% ownership threshold to call a special shareholder
meeting.
Next is a Marathon Petroleum letter in regard to the 2018 proxy publication ofa rule 14a-8
proposal calling for a 10% ownership threshold.
This is the exact opposite of the ITT no action request.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~-U

~

cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

Item 5.03

G

Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

January 2y, 2m])the Board of Directors o
arathon Petroleum orporation (the "Company") approved and adopted amendments
to the Company's Amended and Restated Bylaws (the "Bylaws' , to permit@i}ecial meetings)>fthe stockholders of the Company to be
called by stockholders holding at leas@ofthe voting stock of the Company. The stockholders calling a meeting are required to
submit a request setting forth in writing, among other things, (i) a description of the specific purpose of the meeting, the matters
proposed to be acted on at the meeting and the reasons for conducting such business at the meeting, (ii) the name and address of each
such stockholder, (iii) the number of shares of capital stock owned of record or beneficially by each such stockholder, (iv)
documentary evidence that the requesting stockholders in the aggregate own at least(?5«@ofthe voting stock of the Company, (v) all
information relating to each such stockholder that would be required to be disclosed pursuant to applicable securities laws, (vi) the
information required by the Bylaws for matters to be properly brought by stockholders before an annual meeting and as to the
stockholders requesting the meeting, (vii) a representation that each requesting stockholder, or one or more representatives of each
such stockholder, intends to appear in person or by proxy at the special meeting to present the proposal(s) or business to be brought
before the special meeting, and (viii) an agreement that any disposition of shares prior to the special meeting shall be deemed a
revocation of such special meeting request with respect to such disposed shares.

A special meeting request will not be valid if it (i) does not comply with the Bylaws, the Company's restated certificate of
incorporation (the "Certificate oflncorporation"), or applicable law (ii) relates to an item of business that is not a proper subject for
stockholder action under the Bylaws, the Certificate of Incorporation or applicable law, (iii) is an item of business that is the same or
substantially similar to a matter that was presented at a meeting of stockholders occurring within 90 days preceding the date of the
stockholders' request for a special meeting, or to a matter that is included in the Company's notice to be brought before a meeting of
stockholders that has been called but not yet held, (iv) is delivered during the period commencing 90 days prior to the first anniversary
of the previous year's annual meeting of stockholders and ending on the date of the next annual meeting of stockholders, or (v) was
made in violation of applicable securities laws.
This description of the amendments to the Bylaws is qualified in its entirety by reference to the text ofthe Bylaws filed as Exhibit 3.1
to this Current Report on Form 8-K.

Item 9.01

(d)

Financial Statements and Exhibits.

Exhibits.

Exhibit
Number

Description

li

Amended and Restated Bylaws of Marathon Petroleum CorP-oration dated January 27, 2018

Molly R. Benson
Vice President, Corporate Secretary and
Chief Compliance Officer

Marathon Petroleum Corporation
February 13, 2018

539 South Main Street
Findlay, OH 45840
Tel: 419.421.3271
Cell: 567.208.7989
fax: 4l9.421.8427
mrbenson@marathonpetroleum.com

VIA OVERNIGHT COURIER AND EMAIL

Mr. John Chevedden
***

Re: Statement in Opposition to Shareholder Proposal
Dear Mr. Chevedden:
On behalf of Marathon Petroleum Corporation (the "Company"), enclosed please find a draft of
the Company's statement in opposition to the shareholder proposal you submitted for inclusion
in the proxy materials for the Company's 2018 annual meeting of shareholders.
On January 27, 2018, and as noted within our draft opposition statement, our Board of Directors
amended the Company's Bylaws to provide shareholders with the right to call a special meeting.
The enclosed draft statement in opposition is being provided to you in accordance with
Rule 14a-8(m) promulgated under the Securities Exchange Act of 1934.
Please feel free to contact me directly if you have any questions.
Very truly yours,

L// ~ ; 0 ~·
Molly Benson
Vice President, Corporate Secretary and Chief Compliance Officer
MRB:rrg

Enclosure

}
*** FISMA &{465183.DOCX
OMB Memorandum M-07-16

JOHN CHEVEDDEN

***

***

February 14, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 18 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Pop-Up Ratification of Item that Received 99% Approval
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The next page shows the 2016 voting results for companies that had both a rule 14a-8 proposal
and a company proposal on the proxy access topic on the same ballot. This illustrates the
feasibility of a rule 14a-8 proposal and a company proposal on the same ballot with different
thresholds for each.
Source:
The 2016 Proxy Season: Proxy Access Proposals
Posted by Y afit Cohn, Simpson Thacher & Bartlett LLP, on
Friday, August 26, 2016
https://corpgov .law.harvard.edu/2016/08/26/the-2016-proxy-season-proxy-access-proposals/
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~

= LL--

cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

C. Trends Among Companies Submitting Dueling Proposals

Vote results for shareholder proposals that were submitted in conjunction with a competing management proposal were
mixed. In two of the five cases of dueling proposals, the shareholder proposal passe_,Q, while the management proposal
failed. In both of these cases, the management proposal sought proxy access at ihe~e percenD3hareholding threshold. In
the three cases in which the shareholder proposal and the management proposal bot sought proxy access for holders of
3hree percen!)of the company's stock, however, the shareholder proposal failed, while the competing management proposal
passed by a significant margin.
Shareholder Support for Dueling Proposals
120~

aShareboJder Proposal

"Management Ptoposal

lDO%

8096

I
~

,i

3

6o%

40'6
2096
0%

SBA"

KateSpade&Co.

[+] enlarge
* In these cases, the management-sponsored proposal sought proxy access at the 5% threshold. In addition, both of these
companies submitted dueling proposals last year, and the vote results were significantly closer then. At Chipotle, both
proposals failed last year, with the shareholder proposal garnering 49.9% support and the management proposal receiving
34.5% support. At SBA, the management proposal passed last year, receiving 51.7% support, while the shareholder proposaJ
received 46.3% support.

***

JOHN CHEVEDDEN

***

February 14, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 17 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Pop-Up Ratification of Item that Received 99% Approval
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
According to the conclusion of the attached text:
"Illustrating the application of its new [Staff Legal Bulletin 14H] guidance, the Division
specifically noted that a shareholder and management proposal, each of which seeks the adoption
of proxy access but with different eligibility thresholds, are not 'directly conflicting.' "
In a similar manner the company 3 5% ownership threshold and the rule 14a-8 proposal 10%
ownership threshold are not "directly conflicting." Clearly 35% and 10% are different eligibility
thresholds.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~• .LL,

~

cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

The 2016 Proxy Season: Proxy Access Proposals
Posted by Yafit Cohn, Simpson Thacher & Bartlett LLP, on
Friday, August 26, 2016
https://corpgov .law.harvard.edu/2016/08/26/the-2016-proxy-season-proxy-access-proposals/

I. Notable Developments
A. Staff Legal Bulletin 14H
In advance of the 2016 proxy season, the Division of Corporation Finance (the "Division") of the
Securities and Exchange Commission ("SEC") issued Staff Legal Bulletin 14H ("SLB 14H"),
alleviating the uncertainty that permeated last year's proxy season as a result of the Division's
unexpected mid-season announcement that it would not express any views that season with
regard to the application of Rule 14a-8(i)(9). Rule 14a-8(i)(9) permits public companies to
exclude a shareholder proposal "[i]f the proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the same meeting." SLB 14H clarifies the
Division's interpretation of this provision in a manner that differs significantly from that which
the SEC applied before the 2015 proxy season.
While no-action responses issued prior to 2015 on the basis of Rule 14a-8(i)(9) focused on the
potential for inconsistent and ambiguous results and shareholder confusion, the Division's new
approach centers "more specifically on the nature of the conflict between a management and
shareholder proposal." In particular, under the Division's new approach, any assessment of
whether a proposal is excludable under Rule 14a-8(i)(9) assesses "whether there is a direct
conflict between the management and shareholder proposals." As explained by the Division, "a
direct conflict would exist if a reasonable shareholder could not logically vote in favor of both
proposals, i.e., a vote for one proposal is tantamount to a vote against the other proposal." Thus,
if the two proposals are "in essence, mutually exclusive," the shareholder proposal is excludable;
if, however, a reasonable shareholder could logically vote in favor of both proposals-although
possibly preferring one proposal over the other-the shareholder proposal is required to be
included in the company's proxy statement.

[

Illustrating the application of its new guidance, the Division specifically-noted that a shareholder
and management proposal, each of which seeks the adoption of proxy access but with different
eligibility thresholds, are not "directly conflicting."

***

JOHN CHEVEDDEN

***

February 13, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
(Corrected)
# 16 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Pop-Up Ratification of Item that Received 99% Approval
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.

In advancing its arguments, the Company has not met the burden ofproof required by Rule l 4a8(g). The company misinterprets Staff Legal Bulletin No. 14H (October 22, 2015) ("SLB 14H")
and the rationale of Rule 14a-8(i)(9).
The company falsely claims Proposal may be excluded under Rule 14a-8(i)(9) because the
company's stockholders could not logically vote for both proposals.
However, this is a complete misreading of SLB 14H and ignores the decision that led the SEC to
write the guidance in the first place. While a shareholder could not logically vote for and against
a merger or for and against separating chair and CEO positions, a shareholder could very
logically vote in favor of both a proposal by the Company for a 25% ownership threshold to call
a special meeting and also vote in favor of the Proposal to lower that threshold to 10%. A
shareholder could reasonably prefer a 10% threshold but could vote for both, recognizing a 25%
threshold is better than no right at all.
Staff issued StaffLegal Bulletin 14H to narrow the application of the 14a-8(i)(9) exclusion by
clarifying the meaning of"direct conflict." The SLB had followed a proxy season during which
there was a surprising clash over the application of the "conflicting proposals" exclusion. The
conflict arose originally in the context of a shareholder proposal for proxy access submitted to
Whole Foods that would have permitted shareholders holding at least 3% of the company's
voting securities to nominate up to 20% of the board.
In its no-action request, Whole Foods advised that it was submitting a management proxy access
proposal at the same meeting that included different terms; for example, it would allow any
single shareholder owning at least 9% of the company's common to submit nominations to be
included in the company's proxy statement. The SEC permitted exclusion and, in view of the
success of Whole Foods, a significant number of companies then followed the Whole Foods
model. However, after the proponent requested reconsideration, the SEC withdrew its favorable

*** FISMA & OMB Memorandum M-07-16

letter and, following a period ofreview, the new SLB was issued, in which the staff took the
position:
...that any assessment of whether a proposal is excludable under this basis should focus
on whether there is a direct conflict between the management ~d shareholder proposals.
For this purpose, we believe that a direct conflict would exist if a reasonable shareholder
could not logically vote in favor of both proposals, i.e., a vote for one proposal is
tantamount to a vote against the other proposal. ..
We will not, however, view a shareholder proposal as directly conflicting with a
management proposal if a reasonable shareholder, although possibly preferring one
proposal over the other, could logically vote for both. For example, if a company does
not allow shareholder nominees to be included in the company?s proxy statement, a
shareholder proposal that would pennit a shareholder or group of shareholders holding at
least 3% of the company's outstanding stock for at least 3 years to nominate up to 20% of
the directors would not be excludable if a management proposal would allow
shareholders holding at least 5% of the company's stock for at least 5 years to nominate
for inclusion in the company's proxy statement 10% of the directors. This is because
both proposals generally seek a similar objective, to give shareholders the ability to
include their nominees for director alongside management's nominees in the proxy
statement, and the proposals do not present shareholders with conflicting decisions such
that a reasonable shareholder could not logically vote in favor .of both proposals ...
In the preceding examples, the board of directors may have to consider the effects of both
proposals if both the company and shareholder proposals are approved by shareholders.
We do not believe, however, that such a decision represents the kind of "direct conflict"
the rule was designed to address.
In the case of Illumina, Inc. (March 18, 2016), the proponent did notcite StatfLegal Bulletin
14H in his rebuttal. Staff has no obligation to defend a proponent's proposal when the proponent
fails to raise pertinent issues. Similarly in The AES Corporation (Dec. 19, 2017) there was no
proponent rebuttal in the 15-days between the no action request and the Staff letter. According
to SLB 14 (July 13, 2001) the role of Staff in the no-action process is as follows:
Our role begins when we receive a no-action request from a company. In these no
action requests, companies often assert that a proposal is excludable under one or more
parts of rule 14a-8. We analyze each of the bases for exclusion that a company asserts, as
well as any arguments that the shareholder chooses to set forth, and determine whether
we concur in the company's view.
Although the company cites these no-action decisions as precedent, they are poor examples,
since neither raised SLB 14Hand the "direct conflict" examples. As the Council of Institutional
Investors stated in their January 31, 2018 letter to William H. Hinman, Director of the Division
of Corporation Finance regarding the AES no-action:
Contrary to staff's view in the AES letter, AES's shareowners could logically vote for the
shareholder proposal and management proposal. In our view, a shareowner vote for both
proposals would signal that shareowners favor AES's existing special meeting bylaw
generally, but prefer that the "25% of the outstanding shares of common stock" provision
be replaced by "10%." If the total votes resulted in both proposals passing, the existing
AES bylaw would remain in effect and AES's board and management would presumably

know that shareowners preferred a 10% rather than a 25% voting threshold for special
meetings.
In fact, shareholders at five companies in 2016-17 voted on nonbinding shareholder
proposals to set 10% or 15% thresholds for special meetings, even as management
proposals were up for approval to provide for special meeting rights at 25% thresholds.
The management proposals were supported by an average of 83% of shares voted, at the
same time that two of the shareholder proposals were approved and three received more
than 50% support. We believe that boards of the five companies have no reason for
confusion on the message from holders of substantial portions of shares that those holders
preferred lower thresholds as indicated in the shareholder proposals.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
·

~...J

Sincerely,

~ • ..t. t
cc: Lori B. Marino <Lori.Marino@itt.com>

***

JOHN CHEVEDDEN

***

February 13, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 15 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Pop-Up Ratification of Item that Received 99% Approval
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The rule 14a-8 proposal with the word "amend" is essentially asking shareholders to ratify the
existing right of shareholders to call a special shareholder meeting and then, based on the current
company footing on this topic, lower the ownership threshold.
This is the resolved statement in Ariel font:
Resolved, Shareowners ask our board to take the steps necessary (unilaterally if
possible) to amend our bylaws and each appropriate governing document to give
holders in the aggregate of 10% of our outstanding common stock the power to call a
special shareowner meeting (or the closest percentage to 10% according to state law).
In other words this proposal asks for adoption of the most shareholder-friendly version
of the shareholder right to call a special meeting as permitted by state law. This
proposal does not impact our board's current power to call a special meeting.
(emphasis added)
·
This resolved statement does not ask that the current shareholder right on this topic be
deconstructed and that the company start from scratch to lower the ownership threshold.
A ratification proposal cannot create a conflict with a combined ratificatfon and improvement
proposal. A shareholder can logically vote for both proposals.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.

cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

***

JOHN CHEVEDDEN

***

February 13, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 14 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Pop-Up Ratification of Item that Received 99% Approval
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The disturbing aspect of the company request is that it appears that management responded to the
rule l 4a-8 proposal to change the special meeting threshold by deciding to instead ask
shareholders to ratify the existing threshold.
Such a move is not what was intended by Rule 14a-8(i)(9), and in fact was previously discussed
with Staff as the kind of abuse that would not be allowed. The exclusion of the special meetings
bylaw at AES represents an abuse of Rule 14a-8(i)(9)-logically any company could meet a
proposal filed by a shareholder with an announcement that they intend to include a proposal that
ratifies the status quo.
For instance, in regard to climate change, a company could simply describe their existing efforts
and ask for shareholder ratification. Such ratification then gives shareholders a dilemma. If a
shareholder is in favor of greater company climate change efforts does the shareholder vote yes
and risk sending a message of satisfaction to the company. Or does the shareholder vote no and
risk sending a message that the company should cut back on efforts addressing climate change.
With ratification there is no way to send a message that a shareholder approves company efforts
addressing an issue and, with these efforts as a base, wants the company to improve its efforts.
Additional letters will be submitted this week.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~--~--~

~

cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

***

JOHN CHEVEDDEN

***

February 12, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 13 Rule 14a-8 Proposal
ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Pop-Up Ratification of Item that Received 99% Approval
John Chevedden

Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The following letter was emailed to Mr. Frank T. Macinnis, Chairman, Nominating and
Governance Committee, ITT Corporation.
An additional letter will be sent to the Staff on Tuesday by email.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~°"'"-.L,,,t,
cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

.. JOHN CHEVEDOEN

***
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Mr. Frank T. Macinnis·

'< ..

. {::hair

Nominating and Governance Coinmittee
c/0 Ms. Lori R Marino ·
. Corporate Secretary
ITT Corporation (ITT)
. 1133 Westchester Ave
White Plains NY 10604

PH: 914-64t-2186
.. FX: 914-696-2990
Dear Mr. Macinnis,
Given the company's sudden interest to seek ratification ofan item that previously received 99%
shareholder approval, please accordingly include this item again for a shareholder vote in the
2018 proxy:
.
. .
· .
Item 4. Reapproval of Perfonnanc~ Measures Under the ITT Corporation 2011 Omnibus
Ince.ntive Plan.
·

.· It is .important for the company to be consistent with shareholder voting. Plus Item 4 is more
· important to be subject to a shareholder vote since it received 3~6 times as many negative votes
as the special meeting topic.
· ·
·
Sincerely,

.

.

~

.

.

.

~

,,
.

.

·.

·/

1.#--.--.:.L.~
.

~

.

·

; ;

'
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JOHN CHEVEDDEN

***

***

February 12, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 12 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Pop-Up Ratification of Item that Received 99% Approval
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The company in effect claims that better is the enemy of good when it reads SLB 14H-that it
would be impossible for shareholders to be in favor of both good govemanc.e and better
governance. The company claims that if shareholders support a good company proposal it would
be a contradiction for shareholders to be favor of a better shareholder proposal that uses the
company proposal as a stepping-stone.
Shareholders can support a good proposal (a minimal right to call a special meeting is good
compared to no right at all) and then be in favor of a better right to call a special meeting with a
more practical ownership threshold.
It would make no sense for shareholders to throw away everything associated with the current
35% ownership threshold and start all over. Plus if shareholders voted to do away with
everything associated with the 35% ownership threshold and then put forth a more practical
ownership threshold the company would get no action credit if it simply reinstated the 35%
threshold.
The current 35% ownership threshold is a stepping-stone to a more practical ownership
threshold.
An additional letter will be sent on Tuesday by email.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~o.«
~hn Chevedden

*** FISMA & OMB Memorandum M-07-16

-~---

***

JOHN CHEVEDDEN

***

February 11, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 11 Rule 14a-8 Proposal
ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Frivolous Ratification of Item that Received 99% Approval
John Chevedden

Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The company provides no reason for it to doubt the previous 99%-vote on this topic.
The company does not advise whether any public company has ever put forth a shareholder
ratification of a governance proposal topic that previously received a 99%-vote.

If the company goes through with its frivolous ratification then it should at least ask shareholders
if they are in favor of its unusually high 35% ownership threshold or if shareholders request a
lower more reasonable ownership threshold.
Dozens of 2017 no action requests in regard to the proxy access topic claimed that one threshold
achieved a "consensus among companies." In contrast on the special meeting topic there is no
"consensus among companies" in regard to a 35% ownership threshold-which makes the
company an outlier. The company wants to make sure that its shareholders can only ratify the
company's outlier standard.
The company does not defend its outlier 35% ownership threshold.
And as a separate item shareholders should be able to vote on whether they approve the
bureaucratic process that shareholders have to navigate to call a special meeting or whether this
should be streamlined to relieve the administrative burden on shareholders.
The shareholder proposal is one topic.
However the company responded to this one topic by potentially bundling 2 topics into its one
ratification proposal:
1-The company outlier 35% ownership threshold.
2-The current administrative burden for shareholders to exercise their right to call a special
meeting. (Or the company could even add a higher administrative burden for shareholders to
exercise the their right to call a special meeting. The company has plans to inform the Staff of

*** FISMA & OMB Memorandum M-07-16

the administrative burden for shareholders that will ultimately be included in the frivolous
ratification proposal.)
An additional letter will be sent on Monday by email.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~ca,-cLL.

~

cc: Lori B. Marino <Lori.Marino@itt.com>

***

JOHN CHEVEDDEN

***

February 8, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 10 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Ratification of Item that Received 99% Approval
John Chevedden,
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
Is the company ratification proposal a signal that companies will be more open to reverse a
board's unilateral ability to amend a company's bylaws without a shareholder vote?
A company that asks its shareholder to ratify a 99%-vote should consistently be open to a
shareholder vote on a bylaw change. The ITT board now has the unilateral ability to amend the
company's bylaws without a shareholder vote .
.Also the 2016 company compensation plan has a greater need for ratification than this proposal
topic. The 2016 company compensation plan received 3.6 times as many negative votes as the
company special meeting proposal. Will the 2016 company compensation plan be likewise
subject to shareholder ratification in the 2018 proxy?
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~~--e,//_

~
cc: Lori B.Marino<Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

***
***
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JOHN CHEVEDDEN

***

February 7, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commjssion
100 F Street; NE
Washin~on~ DC 20549

# 8 Rule 14a-8 Proposal
ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Hijack of Rule 14a-8 Proposal
John Chevedden
Ladies and.Gentlemen:
This is in regard to the January 12, 2018 no-action request.
On May 13, 2011 the company filed an 8-K that reported 99% shareholder support to "Allow
Shareholders to Call Special Meetings." The 8-K said:
"Approval of Amendment to Company's Restated Articles oflncorporation to Allow
Shareholders to Call Special Meetings. The proposal for approval of the amendment to the
Company's Restated Articles .of Incorporation ITT Corporation to allow shareholders to call
special meetings was approved by a vote of 153,908,914 shares voting for the proposal,
i,649,025 shares voting against the proposal and 375,271 shares abstaining from the vote on the
proposal."
Source:
https://www.sec.gov/Archives/edgar/data/216228/000095012311050225/y91333e8vk.htm
The company 8-K did not report that the above 99% shareholder support was for restrictions for
"Shareholders to Call Special Meetings."
Yet according to attached closest available example of the text the company will eventually
prepare for its 2018 preliminary proxy - the company can devote the lion's share 90% of its
ratification text (418 words vs. 34 words) to restrictions for "Shareholders to Call Special
Meetings"
This raises the question of whether shareholders should be able to vote for a right to call a special
meeting and, as a separate propo~al, the restrictions that the company wants to impose on that
right. With the company's stratospheric 35% ownership threshold any accompanying restriction
is arguably unnecessary.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.

*** FISMA & OMB Memorandum M-07-16

Sincerely,

~14.~./
~edden

-

cc: Lori B. Marino <Lori.Marino@itt.com>

0

1.

At the Annual Meeting, t e persons whose n:ames are set forth below were elected as directors, constituting the entire Board
of Directors. Relevant voting information for each person follows:

Curtis J. Crawford
Christina A. Gold
Ralph F. Hake
John J. Hamre
Paul J. Kem
Steven R. Loranger
Frank T. Macinnis
Surya N. Mohapatra
Linda S. Sanford
Markos I. Tambakeras

Votes For

Withheld

136,720,318
131,208,891
129,525,088
139,678,619
135,504,786
137,893,156
129,070,705
131,503,247
129,239,461
139,801,638

4,868,864
10,380,291
12,064,094
1,910,563
6,084,396
3,696,026
12,518,477
10,085,935
12,349,721
1,787,544

Broker Non-Votes

14,344,028
14,344,028
14,344,028
14,344,028
14,344,028
14,344,028
14,344,028
14,344,028
14,344,028
14,344,028

In addition to the election of directors, six other votes were taken at the Annual Meeting:

2.

Ratification of Appointment of th_e Independent Registered Public Accounting Firm: The appointment of Deloitte &
Touche LLP as the Company's independent registered public accounting firm for 2011 was ratified by a vote of 144,111,910
shares voting for the proposal, 11,527,210 shares voting against the proposal and 294,090 shares abstaining from the
proposal.
·

3.

Approval ofITT Corporation 2011 Omnibus Incentive Plan. The proposal for approval of the ITT Corporation 2011
Omnibus Incentive Plan was approved by a vote of 129,493,613 shares voting for the proposal, 11,529,605 shares voting
against the proposal, 568,964 shares abstaining from the vote on the proposal and 14,344,028 broker-non votes. __,,......

__

4. A roval of Amendment to Company's Restated Articles of Incorporation to Allow Shareholders t Call Special
orporation
l"""M7etings. The proposal for approval of"th~ amendment to the Company's Restated Articles of Incorporation
'---roanow shareholders to call special meetings was approved by a vote 0~08,914 shares voting for the proposal,
Q649,025 shares voting against the proposal and 375,271 shares abstainlng'1rom the vote on the proposal.
5.

Advisory Vote on Named Executive Officer Compensation. The proposal for approval, in a non-binding vote, of the
compensation of the Company's named executive officers was approved by a vote of 129,317,665 shares voting for the
proposal, 8,547,636 shares voting against the proposal, 3,723,881 shares abstaining from the vote on the proposal and
14,344,028 broker-non votes.

6.

Frequency of Advisory Vote on Named Executive Officer Compensation. The proposal with respect to how frequently a
non-binding shareholder vote to approve the compensation of the Company's named executive officers should occur received
the following votes: 124,826,831 shares.voted for every one year, 1,896,700 shares voted for every two years, 11,318,997
shares

PROPOSAL L.J: RATIFICATION OF SPECIAL MEETING PROVISIONS
IN THE COMPANY'S CERTIFICATE OF INCORPORATION AND BYLAWS
Overview

The Board is seeking stockholder ratification of certain provisions of our Amended and Restated
Certificate of Incorporation (the "GJ:1arter") and Amended and Restated Bylaws (the "Bylaws")
that grant stockholders who own at least 25% of the Company's outstanding shares of capital stock
and satisfy other requirements the ability.to direct the Company to call a special meeting of
stockholders (the "Special Meeting Provisions").
At the 2012 Annual Meeting of Stockholders, the Board recommended that the Company's
stockholders approve and adopt a management proposal relating to the Special Meeting Provisions.
This management proposal was ove~helmingly approved by the Company's stockholders at that
annual meeting, with over 99% of.stockholders present at the meeting (or represented by proxy) and
entitled to vote on the proposal voting· in favor of it. Following the meeting, the Company filed the
Charter and Bylaws (as in effect at the time) including the Special Meeting Provisions as exhibits to
the Company's Current Report on Form 8-K on April 27, 2012.
The Board is hereby requesting that the Company's stockholders ratify the Special Meeting
Provisions that were adopted by the Company following stockholders' approval in favor of such
provisions at the Company's2012 Annual Meeting of Stockholders (the "2012 Annual Meeting").
Ratification of the Special Meeting Provisions

The Special Meeting Provisions, which are set forth in Article VI, Section E of the Charter and
Section 1.3 of the Bylaws, and were described in the Company's proxy statement for the 2012
Annual Meeting, may be summarized as follows:
•2One or more stockholders of record that together have continuously held (for their own
account or on behalf of others) beneficial ownership of at least 25% of the outstanding
common stock of the Company for at least 30 days as of the date such request is delivered
have the ability to require the Company to call a special meeting of its stockholders.
•

Stock ownership is determined under a "net long position" standard to provide assurance that
stockholders seeking to call a special meeting possess both (i) full voting and investment
rights pertaining to the shares and (ii) the full economic interest in (including the opportunity
for profit and risk of loss on) such shares.

•

Stockholders seeking to call a special meeting would be required to provide information
similar to the information required for stockholder nominations at annual meetings under the
Bylaws, in addition to eligibility information specific to the right of stockholders to call
special meetings. Further, stockholders seeking to call a special meeting would be required
to provide a statement regarding the specific purpose(s) of the meeting and the matters
proposed to be acted on at it.
·---,______·

•

The date of any special meeting requested must be not more than 90 days after the date on
which the request is validly delivered to the Company.

•

The special meeting right is subject to certain limitations designed to prevent duplicative and
unnecessary meetings. A special meeting request would not be valid if:
-

the proposed meeting relates to an item of business that is the same or substantially
similar to any item of business that is to be brought before a meeting of stockholders to
be held within 60 days of receiving the request for a special meeting;

-

an otherwise valid request for a special meeting is delivered within a period commencing
90 days prior to the first anniversary of the date of the immediately preceding annual
meeting and ending on the earlier of (x) the date of the next annual meeting and (y) 30
days after the first anniversary of the date of the immediately preceding annual meeting;

-

the proposed meeting relates to an item of business that is the same or substantially
similar to an item of business that was presented at any meeting of stockholders held
within 120 days prior to the delivery of a special meeting request;
the proposed meeting relates to an item of business that is not a proper subject for action
by the stockholders under applicable law; or

-

the special meeting request was made in a manner that violates Regulation 14A under the
Exchange Act or other applicable law, or otherwise does not comply with the Special
Meeting Provisions.

The above summary is subject, in all respects, to the Special Meeting Provisions of our Charter and
Bylaws, which are attached to this Proxy Statement as Appendix LJ.
Board Consideration of Appropriate Stockholder Special Meeting Rights
The Board evaluated a number of different factors in adopting the existing right of stockholders to
call a special meeting, as further described in the Company's proxy statement for the 2012 Annual
Meeting. The Board continues to believe that a 25% ownership threshold to request a special meeting
strikes a reasonable balance between enhancing stockholder rights and protecting against the risk that
a small minority of stockholders, including stockholders with special interests, could call one or more
special meetings that could result in unnecessary financial expense and disruption to our business.
The Board believes that special meetings should only be called to consider extraordinary events that
are of interest to a broad base of stockholders and that cannot be delayed until the next annual meeting.
Additionally, preparing for a stockholder meeting requires significant attention of our directors,
officers and employees, diverting their attention away from performing their primary function of
operating the Company's business in the best interests of our stockholders. Likewise, the Board
believes that only stockholders with a true economic and non-transitory interest in the Company
should be entitled to utilize the special meeting mechanism.

25% Special Meeting Ownership Threshold Consistent with Market Practice
The 25% ownership threshold is a common threshold for special meeting rights at public
companies, among those companies that provide for this right. To put this in perspective,
approximately [59]% of S&P 500 companies give shareholders the right to call a special meeting.
Of those companies, [67]% have a special meeting ownership threshold that is equal to or higher
than that of the Company. In short, the Company's shareholders have a right that is equal to or
more expansive.than that of [80]% of S&P 500 companies (when including those companies that
do not provide such rights at all). Additionally, one of our Company's largest institutional
stockholders, BlackRock, has indicated that 25% is an appropriate ownership threshold.

Corporate Governance Practices
The Board believes that the current Special Meeting Provisions should be considered in the
context of the Company's overall corporate governance practices, including the stockholder
rights available under its Bylaws and Charter, applicable law, and the Company's demonstrated
commitment to stockholder engagement and responsiveness to stockholder concerns. Our
corporate governance practices are highlighted on pages L_] of this Proxy Statement.
In addition to the existing right of stockholders to call a special meeting at the 25% ownership
threshold, stockholder approval is required for many key corporate actions before action may be
taken. Under Delaware law and the NASDAQ Stock Market rules, the Company must submit
certain important matters to a stockholder vote.
Additionally, our Bylaws provide stockholders with the ability to nominate candidates to the Board
both through traditional processes and our proxy access procedures. Under existing law, stockholders
may request the Company to include stockholder proposals in proxy materials to be considered by
our full stockholder base. Directors are elected by majority vote on an annual basis, and stockholders
have multiple avenues of communication to the Board.
Given the existing right of stockholders to call a special meeting, coupled with the Company's strong
corporate governance policies, the Board strongly recommends that stockholders ratify the existing
Special Meeting Provisions.

The Board recommends a vote FOR the proposal to ratify the Special Meeting Provisions.

-------- -

***

JOHN CHEVEDDEN

***

February 7, 2018
Office of Chief Counsel
Division of Corporation Finance;
·Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 7 Rule 14a-8 Proposal

..
ITT Corporation (ITT)
Special Sha;reholder Meeting Improvement
Hijack of Rule 14a-8 Proposal· ·
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
Attached is the closest example .of tl}e text the company will eventually prepare for its 2018 .
preliminary proxy after this rule 14a-8 proposal was initially submitted on November 10, 2017.
The company proposal text will be secret until the filing of the 2018 preliminary proxy.
The main thrust of the rule 14a-8 proposal is to enhance the shareholder right to call a special
meeting.
The main thrust of the company proposal is rules and restrictions in regard to the shareholder
right to call a special meeting.
The text in brackets in the attac4fuent includes 34-words addressed to the shareholder right to
call a special meeting.
These 34-words are overwhelmed by 418-words on rules and restrictions in regard to the
shareholder right to call a special meeting.
This raises the question of whether this no action request is a subtle request for Staff approval of
bundling in the company 2018 preliminary proxy.
This is to request that the Securit1es and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~,hi
~
cc: Lori B. Marino <Lori.Marino.@itt.com>

*** FISMA & OMB Memorandum M-07-16

PROPOSAL L]: RATIFICATION OF SPECIAL MEETING PROVISIONS
IN THE COMPANY'S CERTIFICATE OF INCORPORATION AND BYLAWS
'

Overview
The Board is seeking stockholder fatification of certain provisions of our Amended and Restated
Certificate of Incorporation (the "GJ:1arter") and Amended and Restated Bylaws (the "Bylaws")
· that grant stockholders who own at least 75% of the Company's outstanding shares of capital stock
and satisfy other requirements the ability to direct the Company to call a special meeting of
stockholders (the "Special Meeting Provisions"),
At the 2012 Annual Meeting of Stockholders, the Board recommended that the Company's
stockholders approve and adopt a management proposal relating to the Special Meeting Provisions.
This management proposal was overwhelmingly approved by the Company's stockholders at that
annual meeting, with over 99% ofstockholders present at the meeting (or represented by proxy) and
entitled to vote on the proposal voting in favor of it. Fallowing the meeting, the Company filed the
Charter and Bylaws (as in effect at the time) including the Special Meeting Provisions as exhibits to
the Company's Current Report on Form 8-K on April 27, 2012.
The Board is hereby requesting that the Company's stockholders ratify the Special Meeting
Provisions that were adopted by the Company following stockholders' approval in favor of such
provisions at the Company's 2012 Annual Meeting of Stockholders (the "2012 Annual Meeting").

Ratification of the Special Meeting Provisions
The Special Meeting Provisions, which are set forth in Article VI, Section E of the Charter and
Section 1.3 of the Bylaws, and were described in the Company's proxy statement for the 2012
Annual Meeting, may be summarized as follows:
•

One or more stockholders ofrecord that together have continuously held (for their own
account or on behalf of others) beneficial ownership of at least 25% of the outstanding
common stock of the Company for at least 30 days as of the date such request is delivered
have the ability to require the Company to call a special meeting of its stockholders.

•

Stock ownership is determined under a "net long position" standard to provide assurance that
stockholders seeking to call a special meeting possess both (i) full voting and investment
rights pertaining to the shares and (ii) the full economic interest in (including the opportunity
for profit and risk ofloss on) such shares.

•

Stockholders seeking to call a special meeting would be required to provide information
similar to the information required for stockholder nominations at annual meetings under the
Bylaws, in addition to eligibility information specific to the right of stockholders to call
special meetings. Further, stockholders seeking to call a special meeting would be required
to provide a statement regarding the specific purpose(s) of the meeting and the matters
proposed to be acted on at it.

- - --

•

The date of any special meeting requested must be not more than 90 days after the date on
which the request is validly delivered to the Company.

•

The special meeting right is subject to certain limitations designed to prevent duplicative and
unnecessary meetings. A special meeting ·request would not be valid if:
-

the proposed meeting relates to an item of business that is the same or substantially
similar to any item ofbusiness that is to be brought before a meeting of stockholders to
be held within 60 days of receiving the request for a special meeting;

-

an otherwise valid request for a special meeting is delivered within a period commencing
90 days prior to the first anniversary of the date of the immediately preceding annual
meeting and ending on the earlier of (x) the date of the next annual meeting and (y) 30
days after the first anniversary of the date of the immediately preceding annual meeting;

-

the proposed meeting relates to an item of business that is the same or substantially
similar to an item of business that was presented at any meeting of stockholders held
within 120 days prior to the delivery of a special meeting request;
the proposed meeting relates to an item of business that is not a proper subject for action
by the stockholders under applicable law; or

-

the special meeting request was made in a manner that violates Regulation 14A under the
Exchange Act or other applicable law, or otherwise does not comply with the Special
Meeting Provisions.

The above summary is subject, in all respects, to the Special Meeting Provisions of our Charter and
Bylaws, which are attached to this Proxy Statement as Appendix LJ.
Board Consideration of Appropriate Stockholder Special Meeting Rights
The Board evaluated a number of different factors in adopting the existing right of stockholders to
call a special meeting, as further described in the Company's proxy statement for the 2012 Annual
Meeting. The Board continues to believe that a 25% ownership threshold to request a special meeting
strikes a reasonable balance between enhancing stockholder rights and protecting against the risk that
a small minority of stockholders, including stockholders with special interests, could call one or more
special meetings that could result in unnecessary financial expense and disruption to our business.
The Board believes that special meetings should only be called to consider extraordinary events that
are of interest to a broad base ofstockholders and that cannot be delayed until the next annual meeting.
Additionally, preparing for a stockholder meeting requires significant attention of our directors,
officers and employees, diverting their attention away from performing their primary function of
operating the Company's business in the best interests of our stockholders. Likewise, the Board
believes that only stockholders with a true economic and non-transitory interest in the Company
should be entitled to utilize the special meeting mechanism.

25% Special Meeting Ownership Threshold Consistent with Market Practice
The 25% ownership threshold is a common threshold for special meeting rights at public
companies, among those companies that provide for this right. To put this in perspective,
approximately [59]% of S&P 500 companies give shareholders the right to call a special meeting.
Of those companies, [67]% have a special meeting ownership threshold that is equal to or higher
than that of the Company. In short, the Company's shareholders have a right that is equal to or
more expansive than that of [80]% of S&P 500 companies (when including those companies that
do not provide such rights at all). Additionally, one of our Company's largest institutional
stockholders, BlackRock, has indicated that 21% is an appropriate ownership threshold.
Corporate Governance Practices
The Board believes that the current Special Meeting Provisions should be considered in the
context of the Company's overall corporate governance practices, including the stockholder
rights available under its Bylaws and Charter, applicable law, and the Company's demonstrated
commitment to stockholder engagement and responsiveness to stockholder concerns. Our
corporate governance practices are highlighted on pages L_] of this Proxy Statement.
In addition to the existing right of stockholders to call a special meeting at the 25% ownership
threshold, stockholder approval is required for many key corporate actions before action may be
taken. Under Delaware law and the NASDAQ Sto_ck Market rules, the Company must submit
certain important matters to a stockholder vote.
Additionally, our Bylaws provide stockholders with the ability to nominate candidates to the Board
both through traditional processes and our proxy access procedures. Under existing law, stockholders
may request the Company to include stockholder proposals in proxy materials to be considered by
our full stockholder base. Directors are elected by majority vote on an annual basis, and stockholders
have multiple avenues of communication to the Board.
Given the existing right of stockholders to call a special meeting, coupled with the Company's strong
corporate governance policies, the Board strongly recommends that stockholders ratify the existing
Special Meeting Provisions.
The Board recommends a vote FOR the proposal to ratify the Special Meeting Provisions.

***

JOHN CHEVEDDEN

***

. February 7, 2018
Office qf Ch1ef Counsel
Division of Corporation Finance
· Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 6 Rule 14a-8 Proposal
ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Hijack of Rule 14a-8 Proposal
John Chevedden

Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
Attached is the closest example of the text the company will eventually prepare for its 2018
proxy after this rule 14a-8 proposal was initially submitted on November 10, 2017.
The main thrust of the rule 14a-8 proposal is to enhance the shareholder right to call a special
meeting.
The main thrust of the company proposal is rules and restrictions in regard to the shareholder
right to call a special meeting.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~
--M
ohnChevedden
cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

PROPOSAL LJ: RATIFICATION OF SPECIAL MEETING PROVISIONS
IN THE COMPANY'S CERTIFICATE OF INCORPORATION AND BYLAWS
Overview
The Board is seeking stockholder ratification of certain provisions of our Amended and. Restated
Certificate oflncorporation (the ''Charter") and Amended and Restated Bylaws (the "Bylaws")
that grant stockholders who own at least 25% of the Company's outstanding shares of capital stock
and satisfy other requirements the ability to direct the Company to call a special meeting of
stockholders (the " Special Meeting Provisions").
At the 2012 Annual Meeting of Stockholders, the Board recommended that the Company's
stockholders approve and adopt a management proposal relating to the Special Meeting Provisions.
This management proposal was overwhelmingly approved by the Company's stockholders at that
annual meeting, with over 99% ofstockholders present at the meeting (or represented by proxy) and
entitled to vote on the proposal voting in favor of it. Following the meeting, the Company filed the
Charter and Bylaws (as in effect at the time) including the Special Meeting Provisions as exhibits to
the Company' s Current Report on Form 8-K on April 27, 2012.
The Board is hereby requesting that the Company's stockholders ratify the Special Meeting
Provisions that were adopted by the Company following stockholders' approval in favor of such
provisions at the Company's 2012 Annual Meeting of Stockholders (the "2012 Annual Meeting").

Ratification of the Special Meeting Provisions
The Special Meeting Provisions, which are set forth in Article VI, Section E of the Charter and
Section 1.3 of the Bylaws, and were described in the Company's proxy statement for the 2012
Annual Meeting, may be summarized as follows:
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One or more stockholders of record that together have continuously held (for their own
l
account or on behalf of others) beneficial ownership of at least 25% of the out~ug...-.,,,,,/
common stock of the Company/ for at feast 30 days as'
is delivered
have t e a 11ty to iequTrelhe...C ompany to call a special meeting of its stockholders.

oftlie"cl'atesuclireqlie;t'

•

Stock ownership is determined under a "net long position" standard to provide assurance that
stockholders seeking to call a special meeting possess both (i) full voting and investment
rights pertaining to the shares and (ii) the full economic interest in (including the opportunity
for profit and risk of loss on) such shares.

•

Stockholders seeking to call a special meeting would be required to provide information
similar to the information required for stockholder nominations at annual meetings under the
Bylaws, in addition to eligibility information specific to the right of stockholders to call
special meetings. Further, stockholders seeking to call a special meeting would be required
to provide a statement regarding the specific purpose(s) of the meeting and the matters
proposed to be acted on at it.

•

The date of any special meeting requested must be not more than 90 days after the date on
which the request is validly delivered to the Company.

•

The special meeting right is subject to certain limitations designed to prevent duplicative and
unnecessary meetings. A special meeting request would not be valid if:
-

the proposed meeting relates to an item of business that is the same or substantially
similar to any item ofbusiness that is to be brought before a meeting of stockholders to
be held within 60 days of receiving the request for a special meeting;

-

an otherwise valid request for a special meeting is delivered within a period commencing
90 days prior to the first anniversary of the date ofthe immediately preceding annual
meeting and ending on the earlier of (x) the date of the next annual meeting and (y) 30
days after the first anniversary of the date of the immediately preceding annual meeting;
the proposed meeting relates to an item of business that is the same or substantially
similar to an item of business that was presented at any meeting of stockholders held
within 120 days prior to the delivery of a special meeting request;
I

the proposed meeting relates to an item of business that is not a proper subject for action
by the stockholders under applicable law; or
the special meeting request was made in a manner that violates Regulation 14A under the
Exchange Act or other applicable law, or otherwise does not comply with the Special
Meeting Provisions.
The above summary is subject, in all respects, to the Special Meeting Provisions of our Charter and
Bylaws, which are attached to this Proxy Statement as Appendix L].
Board Consideration of Appropriate Stockholder Special Meeting Rights

The Board evaluated a number of different factors in adopting the existing right of stockholders to
call a special meeting, as further described in the Company's proxy statement for the 2012 Annual
Meeting. The Board continues to believe that a 25% ownership threshold to request a special meeting
strikes a reasonable balance between enhancing stockholder rights and protecting against the risk that
a small minority of stockholders, including stockholders with special interests, could call one or more
special meetings that could result in unnecessary financial expense and disruption to our business.
The Board believes that special meetings should only be called to consider extraordinary events that
are ofinterest to a broad base ofstockholders and that cannot be delayed until the next annual meeting.
Additionally, preparing for a stockholder meeting requires significant attention of our directors,
officers and employees, diverting their attention away from performing their primary function of
operating the Company's business in the best interests of our stockholders. Likewise, the Board
believes that only stockholders with a true economic and non-transitory interest in the Company
should be entitled to utilize the special meeting mechanism.

---

25% Special Meeting Ownership Threshold Consistent with Market Practice
The 25% ownership threshold is a common threshold for special meeting rights at public
companies, among those companies that provide for this right. To put this in perspective,
approximately [59]% of S&P 500 companies give shareholders the right to call a special meeting.
Of those companies, [67]% have a special meeting ownership threshold that is equal to or higher
than that of the Company. In short, the Company's shareholders have a right that is equal to or
more expansive than that of [80]% of S&P 500 companies (when including those companies that
do not provide such rights at all). Additionally, one of our Company's largest institutional
stockholders, BlackRock, has indicated that 25% is an appropriate ownership threshold.
Corporate Governance Practices
The Board believes that the current Special Meeting Provisions should be considered in the
context of the Company's overall corporate governance practices, including the stockholder
rights available under its Bylaws and Charter, applicable law, and the Company's demonstrated
commitment to stockholder engagement and responsiveness to stockholder concerns. Our
corporate governance practices are highlighted on pages L_] of this Proxy Statement.
In addition to the existing right of stockholders to call a special meeting at the 25% ownership
threshold, stockholder approval is required for many key corporate actions before action may be
taken. Under Delaware law and the NASDAQ Stock Market rules, the Company must submit
certain important matters to a stockholder vote.
Additionally, our Bylaws provide stockholders with the ability to nominate candidates to the Board
both through traditional processes and our proxy access procedures. Under existing law, stockholders
may request the Company to include stockholder proposals in proxy materials to be considered by
our full stockholder base. Directors are elected by majority vote on an annual basis, and stockholders
have multiple avenues of communication to the Board.
Given the existing right of stockholders to call a special meetfog, coupled with the Company's strong
corporate governance policies, the Board strongly r¢commends that stockholders ratify the existing
Special Meeting Provisions.
I
The Board recommends a vote FOR the proposal to ratify the Special Meeting Provisions.

***

JOHN CHEVEDDEN

***

February 6, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 5 Rule 14a-8 Proposal
ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Hijack of Rule 14a-8 Proposal
John Chevedden

Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The following Ariel text is from the 3rd and 4th paragraphs of the 4 paragraph
DavisPolk Briefing: Governance, January 2, 2018:

In 2015, after some controversy with proxy access shareholder proposals, the SEC staff
issued Staff Legal Bulletin No. 14H (SLB 14H). SLB 14H gives examples of conflicting
proposals. For example, proposals would be viewed as conflicting where a company
seeks shareholder approval of a merger, and a shareholder proposal asks shareholders
to vote against the merger. Similarly, a shareholder proposal that asks for the
separation of the company's chairman and CEO would directly conflict with a
management proposal seeking approval of a bylaw provision requiring the CEO to be
the chair at all times.
SLB 14H also indicated, however, that it would not view two proposals as directly
conflicting if a shareholder could vote for both, although he may prefer one proposal
over the other. The example provided in the bulletin for this proposition was proxy
access, where the shareholder proposal would permit a shareholder or group of
shareholders holding at least 3% of the company's outstanding stock for at least 3 years
to nominate up to 20% of the directors, while a management proposal would allow
shareholders holding at least 5% of the company's stock for at least 5 years to nominate
up to 10% of the directors. The reason explained in the SLB 14H that these two
proposals are not conflicting is because "both proposals generally seek a [sic] similar
objectives ... and the proposals do not present shareholders with conflicting decisions
such that a reasonable shareholder could not logically vote in favor of both proposals."
A special shareholder meeting proposal calling for 10% ownership and a special shareholder
meeting proposal calling for 35% ownership seek a similar objective and do not present
shareholders with conflicting decisions such that a reasonable shareholder could not logically
vote in favor of both proposals.

*** FISMA & OMB Memorandum M-07-16

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

~ ... L.J.
~
cc: Lori B. Marino <Lod.Marino@itt.com>

***

JOHN CHEVEDDEN

***

February 6, 2018
Office of Chief Counsel ·
· Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 4 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Hijack of Rule 14a-8 Proposal
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The ITT proposal, not yet prepared, would make as much sense as FleetCor Technologies (FLT)
adding auditor ratification to the agenda of its February 7, 2018 Special Meeting in order to see if
shareholders would still ratify its auditors who recently received a 99%-vote.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.

cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

Jou of the Form

Item 5.07 Submission of Matters to a Vote of Secmjty Holders.
On une 21; 2017' ;~iCot · ~chnologies; Int.)e)d it~ 2017 Anmial Meeting of Stockholders (the "Anriual Meeting"). Proxies for the
Annual Meetin·g were .sd \Cited·pursuant tcrR,egi.il~tioh 14Aundtfr the Securities Exchange Act of I 934, as amended. A. total of
78 ,804,3(59 shares
i;vere
represented at the Annual Meeting. The following matters were ..submitted to :a vote of the stockholders.
; .
'. \
i
~

I. Elect thre~ Ci~ss I Directors nblilinated by the Board of Directors:
NOMINEES
Michael Buckman
FOR: 74,020,316
WITHHELD: 83,797 •. . ,
Broker Non-votes: 4,7Q0,256 ,

.

;

_:

,·

Thomas M. Hagerty
FOR: 56,684,518
WITHHELD: 17,419,595
Broker Non-votes: 4,700,256
Steven T. Stull
FOR: 57,672,403
WITHHELp: 16,43i,710,
Broker Nori:-votes: {700,256 ·

.

,

II. Ratify tlie ,e;ection,ofEmsl & Young LLP as FleetCor 's independe"8or 20 l 7:
FOR: 78,414,676
AGAINST: 342,381
ABSTAIN: 47,312

c, i,.,.1
f ( {v

Q

III. Advisory vote to approve named executive officer compensation:
FOR: 27,656,134
AGAINST: 46,317,907
ABSTAIN: 130,072
Broker Non-votes: 4,700,256
IV. Frequency of advisory vote on named executive officer compensation:
3 YEARS: 15,649,594
2 YEARS: 14,139
I YEAR: 58,387,875
ABSTAIN: 52,505
V. Stockholder proposal regarding simple majority vote:
FOR: 51,564,133
AGAINST: 22,426,025
ABSTAIN: 113,955'
Broker Non-votes: 4,700,256

.:!"I.

FLEETCOR TECHNOLOGIES, INC.
NOTICE OF SPECIAL MEETING OF STOCKHOLDERS
To our stockholders:

t .10;00 a.m. for the following purposes;

I.
2.

Approve the FleetCor Technologies, Inc. Amended and Restated 20 IO Equity Compensation Plan.
· To transact such other business as may properly come before the Special Meeting.

Only stockholders of record at the close of bµsiness on December 28, 2017 are entitled to receive notice of, and to vote at, the Special
Meeting.
On December 29, 2017, we will begin mailing our stockholders our proxy materials, including our Proxy Statement.
Proxies for the matters to be voted upon at the Special Meeting are being solicited by order of the Board of Directors.
Peachtree Comers, Georgia
December 29, 2017

IMPORTANT
Whether or not you expect to attend the Special Meeting in person, we urge you to vote your shares at your earliest convenience. This will
ensure the presence of a· quorum at the meeting. Promptly voting your shares via the Internet, by telephone, or by signing, dating, and
returning the enclosed proxy card will save us the expenses and extra work of additional solicitation. We have enclosed an addressed
envelope for which no postage is required if mailed in the United States. Submitting your proxy now will not prevent you from voting your
shares at the meeting if you desire to do so, as your proxy is revocable at your option.

ii

***

JOHN CHEVEDDEN

***

February 5, 2018
Office of Chi'ef Counsel
Division of Corporation Financy
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549 ·
# 3 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder MeetingIIilprovement
Hijack nf Rule 14a:..8 Proposal
John Chevedden
·

Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
Attached is an example of proxy text similar to text that ITT may include in its 2018 proxy as
part of a plan to displace this rule l 4a..:8 proposal.
The attached text illustrates why a: 2018 ITT proposal ori this topic is so unnecessary - 99%
shareholder approval. This proposal draft does not even suggest that shareholder support is
declining on the topic of this proposal.
The ITT proposal is equivalent to a company, that received a 99%-vote for its auditors, to add
auditor ratification to the agenda of a shareholder meeting held between 2 annual meetings.
This is,to r~quest that the Se~urities ~d Exchange Commission allow this resolution to stand and ·
be voted upon in the company 2018 proxy.
Sincerely,

~-/L
cc: Lori B. Marino <Lori.Marino@itt.com>

*** FISMA & OMB Memorandum M-07-16

PROPOSAL LJ: RATIFICATION OF SPECIAL MEETING PROVISIONS
IN THE COMPANY'S CERTIFICATE OF INCORPORATION AND BYLAWS
Overview
The Board is seeking stockholder ratification of certain provisions of our Amended and Restated
Certificate of Incorporation ( the "Charter") and Amended and Restated Bylaws ( the "Bylaws")
that grant stockholders who own at least 25% of the Company's outstanding shares of capital stock
and satisfy other requirements the ability to direct the Company to call a special meeting of
stockholders (the "Special Meeting Provisions").
At the 2012 Annual Meeting of Stockholders, the Board recommended that the Company's
stockholders approve and ado t a management proposal relating to the Special Meeting Provisions.
This management propo was o erwhelmingly approved by the Company's stockholders at that
--...:>,~
· annual meeting, with o er 99% o stockholders present at the meeting (or represented by proxy) and
entitled to vote on the p posal ting in favor of it. Following the meeting, the Company filed the
Charter and Bylaws (as in effect at the time) including the Special Meeting Provisions as exhibits to
the Company's Current Report on Form 8-K on April 27, 2012.
The Board is hereby requesting that the Company's stockholders ratify the Special Meeting
Provisions that were adopted by the Company following stockholders' approval in favor of such
provisions at the Company's 2012 Annual Meeting of Stockholders (the "2012 Annual Meeting").
Ratification of the Special Meeting Provisions
The Special Meeting Provisions, which are set forth in Article VI, Section E of the Charter and
Section 1.3 of the Bylaws, and were described in the Company's proxy statement for the 2012
Annual Meeting, may be summarized as follows:
•

One or more stockholders of record that together have continuously held (for their own
account or on behalf of others) beneficial ownership of at least 25% of the outstanding
common stock of the Company for at least 30 days as of the date such request is delivered
have the ability to require the Company to call a special meeting of its stockholders.

•

Stock ownership is determined under a "net long position" standard to provide assurance that
stockholders seeking to call a special meeting possess both (i) full voting and investment
rights pertaining to the shares and (ii) the full economic interest in (including the opportunity
for profit and risk of loss on) such shares.

•

Stockholders seeking to call a special meeting would be required to provide information
similar to the information required for stockholder nominations at annual meetings under the
Bylaws, in addition to eligibility information specific to the right of stockholders to call
special meetings. Further, stockholders seeking to call a special meeting would be required
to provide a statement regarding the specific purpose(s) of the meeting and the matters
proposed to be acted on at it.

•

The date of any special meeting requested must be not more than 90 days after the date on
which the request is validly delivered to the Company.

•

The special meeting right is subject to certain limitations designed to prevent duplicative and
unnecessary meetings. A special meeting request would not be valid if:
the proposed meeting relates to an item of business that is the same or substantially
similar to any item of business that is to be brought before a meeting of stockholders to
be held within 60 days of receiving the request for a special meeting;
an otherwise valid request for a special meeting is delivered within a period commencing
90 days prior to the first anniversary of the date of the immediately preceding annual
meeting and ending on the earlier of (x) the date of the next annual meeting and (y) 30
days after the first anniversary of the date of the immediately preceding annual meeting;
the proposed meeting relates to an item of business that is the same or substantially
similar to an item of business that was presented at any meeting of stockholders held
within 120 days prior to the delivery of a special meeting request;
the proposed meeting relates to an item of business that is not a proper subject for action
by the stockholders under applicable law; or
the special meeting request was made in a manner that violates Regulation 14A under the
Exchange Act or other applicable law, or otherwise does not comply with the Special
Meeting Provisions.

The above summary is subject, in all respects, to the Special Meeting Provisions of our Charter and
Bylaws, which are attached to this Proxy Statement as Appendix LJ.
Board Consideration of Appropriate Stockholder Special Meeting Rights

The Board evaluated a number of different factors in adopting the existing right of stockholders to
call a special meeting, as further described in the Company's proxy statement for the 2012 Annual
Meeting. The Board continues to believe that a 25% ownership threshold to request a special meeting
strikes a reasonable balance between enhancing stockholder rights and protecting against the risk that
a small minority of stockholders, including stockholders with special interests, could call one or more
special meetings that could result in unnecessary financial expense and disruption to our business.
The Board believes that special meetings should only be called to consider extraordinary events that
are ofinterest to a broad base of stockholders and that cannot be delayed until the next annual meeting.
Additionally, preparing for a stockholder meeting requires significant attention of our directors,
officers and employees, diverting their attention away from performing their primary function of
operating the Company's business in the best interests of our stockholders. Likewise, the Board
believes that only stockholders with a true economic and non-transitory interest in the Company
should be entitled to utilize the special meeting mechanism.

25% Special Meeting Ownership Threshold Consistent with Market Practice

The 25% ownership threshold is a common threshold for special meeting rights at public
companies, among those companies that provide for this right. To put this in perspective,
approximately [59]% of S&P 500 companies give shareholders the right to call a special meeting.
Of those companies, [67]% have a special meeting ownership threshold that is equal to or higher
than that of the Company. In short, the Company's shareholders have a right that is equal to or
more expansive than that of [80]% of S&P 500 companies (when including those companies that
do not provide such rights at all). Additionally, one of our Company's largest institutional
stockholders, BlackRock, has indicated that 25% is an appropriate ownership threshold.
Corporate Governance Practices

The Board believes that the current Special Meeting Provisions should be considered in the
context of the Company's overall corporate governance practices, including the stockholder
rights available under its Bylaws and Charter, applicable law, and the Company's demonstrated
commitment to stockholder engagement and responsiveness to stockholder concerns. Our
corporate governance practices are highlighted on pages L_] of this Proxy Statement.
In addition to the existing right of stockholders to call a special meeting at the 25% ownership
threshold, stockholder approval is required for many key corporate actions before action may be
taken. Under Delaware law and the NASDAQ Stock Market rules, the Company must submit
certain important matters to a stockholder vote.
Additionally, our Bylaws provide stockholders with the ability to nominate candidates to the Board
both through traditional processes and our proxy access procedures. Under existing law, stockholders
may request the Company to include stockholder proposals in proxy materials to be considered by
our full stockholder base. Directors are elected by majority vote on an annual basis, and stockholders
have multiple avenues of communication to the Board.
Given the existing right of stockholders to call a special meeting, coupled with the Company's strong
corporate governance policies, the Board strongly recommends that stockholders ratify the existing
Special Meeting Provisions.
The Board recommends a vote FOR the proposal to ratify the Special Meeting Provisions.

***

JOHN CHEVEDDEN

***

February 1, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 2 Rule 14a-8 Proposal

ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Hijack of Rule 14a-8 Proposal
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 12, 2018 no-action request.
The attached Council of Institutional Investors letter is in regard to the same issues in this no
action request.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.
Sincerely,

/2d_~,.L~----
~ cc: Lori B. Marino <Lori.Marino@itt.com>
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Council of Institutional Investors®

The voice of corporate governance

Via Hand Delivery
January 31, 2018
William H. Hinman
Director
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street NE.
Washington, DC 20549
Re: The AES Corporation No-Action Relief

Dear Mr. Hinman:
I am writing on behalf of the Council of Institutional Investors (CII), a nonprofit, nonpartisan
association of public, corporate and union employee benefit funds, other employee benefit plans,
state and local entities charged with investing public assets, and foundations and endowments
with combined assets under management exceeding $3.5 trillion. Our member funds include
major long-term shareowners with a duty to protect the retirement savings of millions of workers
and their families. Our associate members include a range of asset managers with more than $25
trillion in assets under management. 1
The purpose of this letter is to share our views on the Staffs December 19, 2017, no-action
determination regarding a shareholder proposal to The AES Corporation (AES) on the threshold
required for shareholders to call a special meeting. 2 The proposal that was the subject of the AES
no-action request asked the company to amend the "[b]ylaws and each appropriate governing
document to give holders in the aggregate of 10% of our outstanding common stock the power to
call a special shareowner meeting." 3
We respectfully disagree with the staff's conclusion that the company should be permitted to
omit this proposal on the basis that it conflicts with a management proposal to affirm the current
special meeting bylaw that has a 25% threshold. It appears that AES is gaming the system to
exclude a vote on a legitimate proposal that receives substantial shareholder support when it is
voted on at other companies - to reduce the threshold for calling a special meeting.
1
For more information about the Council oflnstitutional Investors ("CII"), including its members, please visit CII's
website at http://www.ciLorn/members.
2
Letter from Matt S. McNair, Senior Special Counsel, Division of Corporation Finance, United States Securities
and Exchange Commission, to Brian A. Miller, The AES Corporation (Dec. 19, 2017),
https:/iwww.sec.gov/divisions/corpfin/ct'...noaction/ l 4a-8/2017/johncheveddenaesl 2 l 917-14a8.pdf.
3
Letter from John Chevedden to Mr. Brian A. Miller, Secretary, AES Corp (Revised Nov. 6, 2017),
https://www.sec.gov/divisions/corpfin/ct'...noaction/l 4a-8/2017 /johncheveddenaesl 2 l 917-14a8.odt:
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In 2016 to 2017, 34 shareholder proposals to U.S. companies requested boards to take action to
reduce the threshold for calling special meetings, and the proposals received average support of
41.6% of shares voted for or against, and median support of 42.1 %. 4 Two of the proposals were
approved by shareholders.
The threshold for calling a special meeting at public companies is highly material to the utility of
a special meeting bylaw, as both investors and corporate boards are well aware. As Simpson
Thacher & Bartlett (Simpson Thacher) indicated in a 2016 memo, proposals to create a right to
call special meetings typically receive higher votes- averaging between 40.0% and 58.3%
annually in proposals voted on in 2012-2016. But support for reducing the threshold where there
already is a shareholder right to call special meetings is substantial, averaging between 37.9%
and 41.9% annually during the same period. In that period, Simpson Thacher tracked 51
shareholder proposals to reduce thresholds. 5 Most often, these proposals request reducing the
threshold from 25% to either 10% (as at AES) or 15%.
Particularly for large and mid-size companies, many observers believe a 25% threshold to be
unrealistically high. Indeed, in the United Kingdom, by law the threshold for shareholders to call
a special meeting is 5% of voting shares. 6 So the AES proposal, to reduce the threshold to 10%,
raises a real issue.
We believe it is highly likely that AES developed its ratification proposal after receiving the
shareholder proposal, with the purpose of blocking a shareholder vote to reduce the threshold to
I 0%. The shareholder proposal likely would have received substantial support and may have
been approved. AES put its current special meeting bylaw in effect in November 2015, and did
not seek shareholder ratification at its 2016 or 2017 annual meetings, but now found it important
to do so. If the proposal is refiled for 2019, it will be interesting to see if the company proposes
ratification yet again, and whether the SEC would permit exclusion on a vote to reduce the
threshold then and, presumably, every year the company chooses to use this ploy. This is exactly
the kind of game-playing that prompted the SEC review that led to Staff Legal Bulletin No. 14H
(CF) (SLB 14H) as the appropriate guidance for determining the proper scope of Rule 14a8(i)(9). 7

4

Based on CII analysis ofISS data and SEC filings. Excluding Ford Motor, which has weighted voting rights, the
proposal received average support from 42.1 % of shares voted for or against. This data excludes a 2017 proposal at
ExxonMobil that, under New Jersey law, provides for a shareholder right to call a special meeting with a showing of
"good cause" (the proposal was supported by 40.1 % of shares voted). Also excluded are votes on proposals at five
companies that in the same annual meetings sought to establish shareholder rights to call special meetings, but at
higher thresholds than requested in the proposal. These five shareholder proposals were supported by an average of
46.8% of shares voted.
5
Simpson Thacher, "Memo Series: The 2016 Proxy Season: Special Meeting Proposals." August 8, 2016, at
http:!/www.stblavv.comidocsidcfault-source/mcmos/firmmemo 08 08 16 speciul-mecting-proposal.pdt: pp. 7-8.
6
The Companies (Shareholders' Rights) Regulations 2009, at http://wv,w.lee:islation.gov.uk/uksi/2009!1632/madc.
7
Division of Corporation Finance, Securities and Exchange Commission, "Shareholder Proposals," Staff Legal
Bulletin 14H (CF) (Oct. 22, 2015), httns://www.sec.gov/intcrps/legal/cfalbl4h.htm.
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We suggest that there are two problems with the guidance and analysis that resulted in the
misguided AES no-action decision. First, SLB 14H indicates that staff "will not ... view a
shareholder proposal as directly conflicting with a management proposal if a reasonable
shareholder, although possibly preferring one proposal over the other, could logically vote for
both."8 Contrary to staffs view in the AES letter, AES's shareowners could logically vote for the
shareholder proposal and management proposal. In our view, a shareowner vote for both
proposals would signal that shareowners favor AES's existing special meeting bylaw generally,
but prefer that the "25% of the outstanding shares of common stock" provision be replaced by
"l 0%." If the total votes resulted in both proposals passing, the existing AES bylaw would
remain in effect and AES's board and management would presumably know that shareowners
preferred a 10% rather than a 25% voting threshold for special meetings.
In fact, shareholders at five companies in 2016-17 voted on nonbinding shareholder proposals to
set 10% or 15% thresholds for special meetings, even as management proposals were up for
approval to provide for special meeting rights at 25% thresholds. The management proposals
were supported by an average of 83% of shares voted, at the same time that two of the
shareholder proposals were approved and three received more than 50% support. We believe that
boards of the five companies have no reason for confusion on the message from holders of
substantial portions of shares that those holders preferred lower thresholds as indicated in the
shareholder proposals.
However, notwithstanding that the shareholder proposal was consistent with SLB 14H, we
believe that AES, as well as the earlier Illumina no-action letter9, point to a flaw in SLB 14H. In
SLB 14H, the staff rejected suggestions from some commenters that, in the staffs words, "the
exclusion should not apply when a shareholder submits his or her proposal before the company
approves its proposal." The staff did not explain its reasoning, only providing a conclusion that
the approach "would not necessarily prevent a shareholder from submitting a proposal opposing
a management proposal," by implication a proposal that management already intended to submit.
We believe that a company seeking no-action relief on 14a-8(i)(9) should be required to provide
evidence that it contemplated proposing the relevant management proposal on a date earlier than
receipt of the shareholder proposal. To do otherwise is to invite game-playing by corporate
issuers such as AES and Illumina -- and Whole Foods, which was creative in seeking to block a
vote on a reasonable proxy access shareholder proposal, the situation that led to adoption of SLB
14H. Game-playing is particularly likely on proposals that company management opposes and
that it believes may nevertheless win approval from shareholders - that is, issues on which there
is a difference of opinion and for which expression of collective views of shareholders is
particularly important.

8

Ibid. at 3.
Letter from Evan. S. Jacobson, Special Counsel, Office of Chief Counsel, Division of Corporation Finance, to
Ilumina, Inc. (Mar. 18, 2017), https://www.sec.gov/divisions/corpfin/cf-noaction/ l4a8/2016/mcritchievoung_031816-14a8.pdt:

9
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As the staff noted in SLB 14H, the 14a-8(i)(9) exclusion was intended ''to prevent shareholders
from using Rule 14a-8 to circumvent the proxy rules governing solicitations." 10 It is difficult to
see how shareholders could use shareholder proposals to circumvent rules on a subject on which
the board had no intention of submitting a proposal.
The staffs AES determination effectively forces shareowners into a dilemma in which they only
have the management proposal vote opportunity, but no opportunity to express a preference on a
different formulation in a related shareowner proposal. Thus, the staff's approach in AES curtails
shareowner's ability to suggest different terms for an item currently addressed in a company's
bylaws or charter, thereby frustrating "private ordering" that has often proven to be beneficial to
all parties. 11 CII views this as a loss for shareowners, companies and the markets.
CII urges the staff to revisit its approach to Rule 14a-8(i)(9) so that it is more consistent with the
language and intent of the underlying rule. I would be happy to answer any questions, and would
welcome the opportunity to meet to discuss CII's concerns.
Sincerely,

Jeffrey P. Mahoney
General Counsel
CC:

10

Chairman Jay Clayton
Commissioner Kara M. Stein
Commissioner Michael S. Piwowar
Commissioner Robert J. Jackson, Jr.
Commissioner Hester M. Peirce
Brian A. Miller, Executive Vice President, General Counsel & Corporate Secretary, The
AES Corporation (via email)

SLB 14H at 2.
See, e.g., CII Research and Education Fund, "Proxy Access by Private Ordering" (Feb. 2017) (describing the
history and status of proxy access through private ordering),
http://www.cii.org/files/publications/misc/02 02 17 proxv access private ordering tinal.pdf.
11

***

JOHN CHEVEDDEN

***

January 30, 2018
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 1 Rule 14a-8 Proposal
ITT Corporation (ITT)
Special Shareholder Meeting Improvement
Hijack of Rule 14a-8 Proposal
John Chevedden

Ladies and Gentlemen:
This is in regard to the January 8, 2018 no-action request.
Shareholders can logically vote for both the rule 14a-8 proposal and the company proposal.
Shareholders can vote for the company proposal because they do not want to lose the right to call
a special meeting.
Shareholders can also vote for the rule 14a-8 proposal because they want an improved right to
call a special meeting.
In October 2015, after some controversy with proxy access shareholder proposals, SLB 14H was
issued, which gave examples of conflicting proposals. For example, proposals would be viewed
as conflicting where a company first sought shareholder approval of a merger, and a shareholder
responded afterwards with a proposal that asked shareholders to vote against the merger.
SLB 14H also indicated that it would not view 2 proposals as directly conflicting if a shareholder
could vote for both, although s/he may prefer one proposal over the other. The example provided
in the bulletin was proxy access, where the shareholder proposal would permit a shareholder or
group of shareholders holding at least 3% of the company's outstanding stock for at least 3-years
to nominate up to 20% of the directors, while a management proposal would allow shareholders
holding at least 5% of the company's stock for at least 5-years to nominate up to 10% of the
directors.
The reason explained in SLB 14H was that these two proposals were not conflicting was because
"both proposals generally seek a [sic] similar objectives ... and the proposals do not present
shareholders with conflicting decisions such that a reasonable shareholder could not logically
vote in favor of both proposals."
In the case ofITT Corporation, a shareholder could reasonably vote in favor of both a 35%
ownership threshold to hold a special meeting and a 10% threshold, even though preferring one
over the other. Both proposals seek similar objectives and the proposals do not present
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shareholders with such a conflict that a reasonable shareholder could not logically vote for both.
The 35% ownership threshold serves as a floor to introduce the improvement of a 10%
ownership threshold which is far more achievable.
The company request could put proponents at a disadvantage. It is possible that there are zero
topics that a proponent could submit to a company that a company could not in tum just ask
shareholders for a ratification of the status quo. The company has not suggested that there is
some sort of safety valve that would keep this from happening.
It is absolutely absurd for the company to ask shareholders to ratify an issue that they voted in
favor ofby a 100-to-one margin in 2011 - 99% approval.

The 2011 proposal on this same topic received about 20 million more positive votes than each
company director.
The company cites Illumina, Inc. (March 18, 2016). This case involved a company proposal
which received a dismal vote of 22%-support. It is a new low that a 22% supporting vote is
offered as evidence to bolster a company position.
If Costco had followed the Illumina example, Costco shareholders would have been deprived of
giving 86% support to a rule 14a-8 simple majority voting proposal today, January 30, 2018.
The company cited no intent in the origins of the current rule 14a-8 proposal rules that would
favor a practice of displacing rule 14a-8 proposals by company proposals that would get 22%
support.
A 22%-vote is considered so dismal by some that at least one company said (in a 2018 no action
request) that a 23% shareholder vote for a 2017 rule 14a-8 proposal topic should be grounds for
the same proposal topic to not be published in its 2018 proxy.
The company cited AES Corporation (December 19, 2017) as a shining example.
The company failed to note that AES seems to have a knack for putting forth a failed company
proposal on a governance topic significantly supported by its shareholders.
An attached page shows the failed 36%-vote for a 2015 AES proposal on an important
governance topic.
The Staff even got a thank you message from AES shortly after AES Corporation (December 19,
2017). AES expressed appreciation for how promptly it received the letter it requested.
In The AES Corporation (December 19, 2017) AES did not disclose to the Staff its 2015
operational experience that the theory of "could not logically vote for both" did not apply to at
least one company - AES.
The 2015 AES proxy had an advisory proposal by a shareholder and an advisory proposal by a
company on the same ballot (both on the proxy access topic per page 1 of the attachments). AES
did not complain that their 2015 proxy with 2 proposals on the same topic left AES confused
after the votes were counted.
Perhaps there is no rule that required AES to disclose to the Staff in late,2017 that it had recent
successful experience that contradicted the theory it was putting forth in its no action request -

"could not logically vote for both."
The company did not disclose whether it will put to a vote a 2018 ratification of the status quo
for these governance topics:
Written Consent
Declassified Board
Poison Pill
Super majority vote
Director Majority Vote Std.
Independent Board Chair
These topics generate as much shareholder interest as the topic of a shareholder right to call a
special shareholder meeting.
The attached letter applies to issues in this no action request.
It is also available at:
https://w~w.sec.gov/comments/i9review/i9review-8.pdf
The company is silent on a reason to have an advisory vote on the special shareholder meeting
topic in 2018 when it did not have an advisory vote on this same topic in 2017 or in any year
since 2015.
The company is silent on whether it believes it could have an advisory vote in 2019 on this same
topic - dependent solely on whether a shareholder submits a proposal on the very same topic.
The company is silent on whether it believes it would be free to hijack all future rule 14a-8
proposals according to the dubious grounds behind this no action request.
The company cited no instance in the last 10 years where a proponent at any of 3000 companies
duplicated a company proposal after it was announced.
The company does not claim that any shareholders anywhere have ever voted on whether to
ratify the retention of special meeting provisions.
The company says it will include the 35% Ownership Threshold in its ratification item. However
the company is silent on whether it will include additional provisions to muddy the waters.
The company is silent on whether shareholders will be limited to yes or no votes. It is not
possible to predict what a no-vote will mean. Will a no-vote mean a shareholder supports a
higher ownership threshold or a lower ownership threshold or no right whatsoever?
Thus the company no action request is too vague to be considered by the Staff.
The company does not explain the occurrence of 2 proxy access proposals on the same ballot in a
number of cases after SLB 14H was issued. The company did not cite any rule 14a-8 proposal on
proxy access that was excused from publication by citing SLB 14H.
A shareholder can logically vote for a company proposal as the floor on a particular topic and for
a rule 14a-8 proposal as an improvement based on the established floor of the same topic.

"A reasonable shareholder could logically vote for both proposals." This is the standard of SLB
14H.
The company is attempting to force its shareholders, who want an improvement in the status quo
in regard to the shareholder right to call a special meeting, to vote for ratification of the status
quo.
If this sham ratification is not approved then shareholders, who want an improvement, will not
even have a barebones right to call a special meeting.
This sham ratification is not like the ratification of auditors. If one votes to not ratify the auditors
- it is not a sign that the shareholder wants to dispense with independent auditing.
The shareholders are getting poor value by the company hijacking the topic of the rule 14a-8
proposal and turning it into a ratification sham. The company now has the expense of its no
action request and it will still have the expense of publishing the ratification item instead of the
rule 14a-8 proposal. These costs will be offloaded to the shareholders.
And the shareholders will lose out because with a one-sided ratification proposal they will not
have the value of hearing both sides of the debate on this important proposal topic.
The page of the attached 1976 release refers to "shareholder democracy" in the preamble.
The company no action request is a move against shareholder democracy.

If this rule 14a-8 proposal is published shareholders will have the choice to vote to improve the
special meeting provisions of the company or the choice of the status quo.
If the rule 14a-8 proposal is not published shareholders will only have the choice to ratify the
stats quo as compared to nothing else.
Ifthis rule 14a-8 proposal is published shareholders will have the benefit of hearing from both
sides of this important governance issue.
If this rule l 4a-8 proposal is not published shareholders will only hear one side of the issue.
Another company submitted the text of its sham ratification proposal for status quo on its current
rules in regard to shareholders calling a special shareholder meeting.
The other company proposal is a sham because it even cites the reason why it is so unnecessary 99% recent shareholder approval of what supposedly needs to be ratified now.
There is no reason given for a ratification. For instance is there a small army of hackers who are
getting bored - so for excitement they are buying $ Billions of stock and calling for special
shareholder meetings?
It is also a sham because shareholders are asked to ratify the 2 provisions at the other company
that are the biggest roadblocks to making use of the shareholder right to call a special meeting:
The $ Billons of stock that must be owned in order to participate.
The dense procedural hurdles.

Such a sham ratification is like asking for shareholders to approve the handcuffs they will wear if
they attempt to make use of this important shareholder right.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the company 2018 proxy.

t/
cc: Lori Marino <Lori.Marino@itt.com>
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Progosal 4: The ratification of Ernst & Young LLP as @)Independent Registered Public Accounting Firm for the year 2015.
For: 637,114,970
Against: 3,804,745
Abstained: 1,802,202
Broker Non-Votes: 0
Progosal 5: The consideration ofa nonbinding advisory vote on executive compensation.
For: 601,249,980
Against: 15,086,094
Abstained: 5,564,267
Broker Non-Votes: 20,821,577
ProP-Qfilll_Q: The consideration of a nonbinding, advisory Company proposal to allow Stockholders to request special meetings of

Stockholders.
For:
Against:
Abstained:
Broker Non-Votes:

436,150,691
183,888,844
1,860,806
20,821,577

Proposal 7: The consideration ofa nonbinding, advisory@ompanyroposal to provide proxy access or Stockholder-

nominated director candidates.
For:12487,122
Against: '395 53,313
Abstained: 1, 59,906
Broker Non-Votes: 20,821,577
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Proposal 8: The consideration of a nonbinding, advisory Stockholder proposal to allow Stockhol ers to request special meetings
of Stockholders.
For:
Against:
Abstained:
BrokerNon-Votes:

226,477,181
393,037,855
2,385,305
20,821,577

ProP-osal 9 : The consideration of a non binding, adviso
nominated director candidates.

For: ~36,143
Against:~74,419
Abstained: 2,389,779
Broker Non-Votes: 20,821,577
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Investing for Good sM

June 22, 2015
Keith F. Higgins
Director
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Via E-Mail: i9review@sec.gov
Re: Staff Review of Rule 14a-8(i)(9)
Dear Mr. Higgins:
I am writing on behalf of Domini Social Investments LLC, an SEC-registered investment adviser and the
manager of the Domini Social Equity Fund, an open-end mutual fund that has been an active proponent of
shareholder proposals. The Fund, which now represents $1.1 billion, has submitted more than 250
shareholder proposals over the past twenty years on a broad range of social, environmental and
governance issues. We view Rule 14a-8 as a critical governance tool that has enabled numerous
constructive dialogues and policy changes and greatly value the opportunity to submit shareholder
proposals as well as to vote on proposals submitted by other investors.
Thank you for the opportunity to comment on Staff's review of the application of Rule 14a-8(i)(9). We
are concerned that a broad interpretation of the exclusion (and Staff's current interpretation, we believe, is
already too broad) could transform this rarely used provision into the exception that swallows the rule. It
is not difficult to foresee issuers challenging an expanding range of shareholder proposals on the grounds
that they intend to offer a similar, "conflicting" proposal of their own, merely as a means to omit a
shareholder proposal and limit shareholder choice. In our view, Staff should view (i)(9) challenges with
some degree of skepticism, as good faith efforts to address an issue can frequently be worked out between
management and proponents beforehand, obviating the need to consider (i)(9). There are, therefore, likely
to be meaningful distinctions between these management and shareholder proposals that would present
shareholders with the opportunity to send a clear message to the board. Staff should be reticent to limit
such opportunities without a clear and direct conflict between the two proposals. For these reasons, we
believe a narrow construction of (i)(9) is recommended. We note, below, that this narrow construction is
entirely consistent with the original intent of the subsection, as described by a series of comment letters
submitted by the issuer community.
We recommend that Staff issue a Staff Legal Bulletin containing the following elements, described in
further detail below:
l. Conflicts under 14a-8(i)(9) should be limited to legal conflicts.
2. Non-binding shareholder proposals cannot conflict with binding proposals.
3. If Staff determines that there is, in fact, a legal conflict between a binding shareholder proposal
and a management proposal, the proponent should be offered the opportunity to convert the
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proposal to a non-binding proposal, consistent with how Staff has treated other legal conflicts as
described in Staff Legal Bulletin 14.
We do not believe a rulemaking is necessary or advisable to clarify subsection (i)(9).
The review of (i)(9) was prompted by a situation where corporate management was widely perceived to
be engaged in a form of gamesmanship - offering a proxy access proposal that set the bar so high no
shareholder could utilize the right, merely to fend off a shareholder proposal. As Chair White noted, "In
impartially administering the rule, we must always consider whether our response would produce an
unintended or unfair result. Gamesmanship has no place in the process." 1 We have learned from a series
of letters submitted by the issuer community that the original intent of the rule was to eliminate a
perceived form of gamesmanship by shareholders - the use of Rule l 4a-8 to circumvent the solicitation
rules. As discussed below, it is virtually impossible to utilize 14a-8 to offer counter proposals. The rule,
however, has been applied where such abuses have not even been alleged. The issuer community is
seeking an extremely broad and unreasonable reading of the subsection that would transfonn what was
intended to be a rarely used prohibition of a very specific abuse of process into a trump card to be used by
management any time they so choose.

Defining Conflicts as Inconsistent Mandates
You have suggested that the approach taken by the Staff under subsection (i)(9) has been to exclude
proposals where inclusion could "present alternative and conflicting decisions for shareh_olders" and
"could provide inconsistent and ambiguous results. " The articulation of Staff's rationale has materially
changed over time and, we believe, has strayed from the text and intent of the subsection. To the extent
that this reflects the cmTent view used by the Staff, we believe it is excessively broad, inconsistent with
the text ofthe rule and not in the best interests of shareholders.
We believe the focus on "alternative" decisions for shareholders misreads the rule, which focuses on
"conflicts," not choices. We do not believe that subsection (i)(9) was ever intended to prevent
shareholders from considering clear and unambiguous alternatives.
The reference to "decisions for shareholders" and to "inconsistent and ambiguous results," is more
problematic, however. Earlier iterations of this standard referenced the problem ofan inconsistent and
inconclusive "mandate" from shareholders. (See, e.g.,"... a favorable shareholder vote on both
management's and the proponent's proposal would result in an inconsistent and inconclusive mandate
from the shareholders." Pantepec Int'!, /nc.(September, 1976) (emphasis added)).
This earlier formulation was closer to the mark. Staff's focus ought to be on whether the two proposals
create a legal problem for the board - two inconsistent legal mandates - not on whether shareholders or
directors might be faced with a difficult or confusing decision. Staff must therefore consider the legal
implications ofprecatory proposals. Precatory proposals can never give rise to a "conflict." A majority
vote in suppo1t of a non-binding shareholder proposal presents information to the board, but does not
create a legal mandate. The board is free to ignore the precatory proposal. The fact that proxy advisory
firms or other third parties may believe that a board should respond to a significant vote for a precatory
proposal is immaterial. There will always be multiple demands made upon the board that Staff cannot
possibly anticipate or mediate. The fact remains that there is a legal distinction between binding and non1

http://www.sec.gov/news/speech/observations-on-shareholders-2015 .html
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binding proposals that Staff has failed to recognize in its application of (i)(9). We therefore recommend
that Staff issue guidance clarifying that Ruic 14a-8(i)(9) refers to legal conflicts, and non-binding
shareholder proposals cannot create a "conflict" for purposes of the rule.
Staff should also be cognizant of the role of the board, and should not seek to supplant that role. Even
where ambiguity is a possible outcome, the information is not necessarily unimportant or irrelevant.
Ambiguous results can suggest to the board a degree of uncertainty with respect to its decision that may
dictate changes or reconsideration. Resolution of any possible conflicts between a management proposal
and a non-binding shareholder proposal are to be dete1mined by the board of directors, presumably in
consultation with shareholders. Any other result supplants the decision making process of the board by
denying the board access to information about a more complete range of shareholder preferences on the
matter at hand. This is one of the key benefits of the non-binding proposal - it can provide this kind of
information to boards without dictating any actions. It is not the role of the Staff to dete1mine, ex ante,
that possibly ambiguous information should not be produced and should not be provided to the board for
consideration. This interpretation does not protect shareholders but substitutes the decision ofthe Staff for
the decision of the board. This is an inappropriate role for the Staff.
Indeed, the joint letter recently submitted by CalPERS and CalSTRS 2 m·akes a strong case that the
presentation of alternative proxy access proposals has not, in fact, produced inconsistent or ambiguous
results. As that letter noted, "shareowners clearly understood the intended impact of their votes, and
companies were provided a clear and consistent view of their shareowncrs opinion, thanks to an
explanation of the voting process provided by the companies." We also would note that the decisions of
several companies this year to present both management and shareholder proxy access proposals on the
same ballot demonstrates that doing so does not present any meaningful legal conflicts.
·
Precatory proposals can be used to take the temperature of shareholders on an issue and can provide a
board with valuable information about shareholder preferences. These proposals, however, are merely
advisory and cannot create anything in the nature of a legal conflict. We can conceive ofno policy reason
- or basis in the rule - to permit their exclusion simply because they present an alternative approach to a
management proposal. To the contrary, in such situations they may provide particularly valuable
information to the board.
We believe our recommended approach will eliminate confusion over Staffs standard ofreview, send a
clear signal to both issuers and proponents, thereby reducing the volume of (i)(9) challenges, and allow
shareholders to vote on alternative proposals to help inform the board's decision-making process. This
should lead to better decision-making by the board.
The Process for Evaluating Direct Conflicts Between Binding Proposals
When evaluating two binding proposals that may be in direct conflict with each other, Staff should
consider whether there are material differences between the management and shareholder proposal that
would prevent the board from acting on both proposals. If the two proposals can co-exist, the shareholder
proposal should be pennitted.
In interpreting subsection (i)(9), Staff should also provide an opportunity to eliminate any direct conflict.
This could include conversion of the proposal to a non-binding proposal. Staff currently permits
2
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proponents to modify their proposals under certain circumstances, including converting binding to non
binding proposals if the binding nature of the proposal creates a conflict with state law. Although SLB 14
recognizes that state law draws a distinction between binding and non-binding proposals, in our view,
Staffs decision-making has not sufficiently recognized this important legal distinction. Staff also permits
other modifications to address other types of legal conflicts.3 This accommodation would eliminate the
conflict while preserving the oppmtunity for shareholders to vote on the shareholder proposal, and
thereby provide valuable input to the board.

We would also encourage Staff to deny relief under (i)(9) to any company that is unable to present
the text of its proposal along with its no-action request. 4 Rule 14a-8(i)G) and (k) ensure a fair process,
where Staff and proponents are in a position to fully evaluate any no-action requests. It is not possible to
fully evaluate an (i)(9) challenge without comparing the provisions of the two proposals, as recommended
in the subsection's accompanying note. While an issuer may describe specific points of conflict, the
proposal should be evaluated in its entirety to ensure that there are no undisclosed provisions that negate
the disclosed provisions (for example, a hypothetical proxy access proposal providing an access right to
shareholders that control 3% of shares could be negated by an undisclosed provision that requires a
twenty year holding period). This would also help ensure that the board has approved the proposal.
The comment letter submitted on behalf of the New York City Comptroller's Office provides important
data in this regard, noting that thirteen companies that submitted no-action requests pursuant to (i)(9) after
the Whole Foods decision argued that they intended to present proxy access proposals, but then failed to
do so. In fact, eleven of these companies used their statements in opposition to argue against the entire
5
concept of proxy access. Clearly, in these cases, there was no legitimate intent to present a proxy access
proposal. These efforts at gamesmanship can be eliminated if Staff requires that companies include in
their no-action requests a board-approved management proposal.

Considerations of "Confusion" and "Ambiguity" are Inconsistent with the Text of the Rule
Any approach that requires Staff to make assumptions about the possibility of shareholder "confusion" -
an irrelevant consideration not referenced in the rule itself -- can only lead to inconsistent decision~
making. Shareholder "confusion" is most likely to be caused by substantially similar proposals, not by
proposals that offer clearly distinct approaches to the same issue. In general, management and shareholder
proponents should be able to reach agreement on substantially similar proposals. Staff, therefore, is
generally only faced with no-action requests under (i)(9) when the two proposals are materially different,
and least likely to cause any confusion because they present shareholders with a clear, unambiguous
choice.
The language of the subsection itself contradicts Staffs use of"confusion" and "ambiguity." The rule
addresses proposals that "directly conflict." A direct conflict, by definition, is unambiguous. The Rule, by

3

Division of Corporation Finance: Staff Legal Bulletin No. 14 (July 13, 2001), available at
https://www.sec.gov/interps/legal/cfslb 14.htm
4
For example, management proposals were not available to staff or proponents at the time of the initial no action
request in Whole Foods Market, Inc. (December 1, 2014) or Abercrombie & Fitch Co. (May 2, 2005).
5
Letter by Michael Garland on behalfofthe New York City Comptroller's office (June 17, 2015), available at
http://www.sec.gov/comments/i9review/i9review-7.pdf
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its terms, addresses clear and "direct" conflicts. It does not appear to encompass subtle distinctions
between proposals that may cause confusion and may, in fact, be able to coexist.
Whether or not shareholders may be confused by two proposals on the same topic, we would discourage
the drastic remedy of exclusion to address this, which, in effect, denies choice to avoid confusion.
We would also suggest that much of the "confusion" that the issuer community claims stems from the
presentation of two proposals on the same topic actually arises from management proposals that offer a
right, such as proxy access, with one hand and withdraw it with the other - a right designed so that it
could never be implemented. As Chair White put it, "What if management's proposal could be viewed as
a proposal that, if adopted, may purport to provide shareholders with the ability to do something, such as
call a special meeting or include a nominee for director in a company's proxy materials, but that, in fact,
no shareholder would be able to meet the criteria to do so?"6 Such a proposal may, indeed, present
confusion to voters, and may incur opposition from investors, with or without the inclusion ofthe
shareholder proposal. It remains management's prerogative to offer such proposals, but the confusion
they create should not provide a basis for excluding a shareholder proposal on the same topic that presents
a more sensible approach.
Although these types of management proposals may not offend subsection (i)(9), we would encourage
Staff to remind issuers that it is their responsibility to ensure that the proxy statement does not contain
any false or misleading statements. For example, issuers could be encouraged to use their statement in
opposition to the shareholder proposal to explain the differences between the two proposals. Where the
management proposal sets high thresholds, issuers should disclose the percentage of shareholders that are
believed to meet that threshold. If a provision such as a holding period requirement or a requirement that
only 'net long' holdings be eligible would effectively raise the threshold, this should be explained to
shareholders. A management proposal labeled "proxy access" that includes provisions that make it
practically impossible for any shareholder to use, should be deemed to be inherently misleading.

Rule 14a-8(i)(9) is not a "Subject Matter" Exclusion
The issuer community has offered several approaches to interpreting (i)(9) that are inconsistent with the
intent of the rule - according to their own research- and with its plain terms.
For example, the Society of Corporate Secretaries argues that (i)(9) has consistently been applied to any
shareholder proposal dealing with the same subject matter, "regardless of specific tenns" of the
7
proposals. To the contrary, two proposals touching on the same topic may coexist without creating a
conflict. The Society's overly broad reading of the provision would, in essence, eliminate the term
"conflict" (it is certainly inconsistent with the more restrictive "directly conflicts") and open the door to a
wide range of exclusions, simply because the two proposals touch on the same topic. The Society's
proposal also appears to be inconsistent with the "Note to paragraph (i)(9)", included in the body of the
rule, which states that: "A company's submission to the Commission under this section should specify the
points of conflict with the company's proposal." This note suggests that the issuer will need to provide a
clause-by-clause analysis of the two proposals and that this should form the basis of Staff's
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determination. The note clearly anticipates that there may be multiple points of conflict to evaluate,
meaning that the mere subject matter of the proposal cannot be determinative.
A rule permitting the exclusion of proposals touching on the same subject matter as a management
proposal could easily have been written, but that would be a different rule. Rule 14a-8(i)(l l), for
example, permits the exclusion of a shareholder proposal that "substantially duplicates" a previously
submitted shareholder proposal. It seems reasonable to conclude that (i)(9) was not intended to cover
similar or duplicative proposals on the same subject matter, or the language of (i)(l l) would have been
repeated, or that provision would have been extended to management proposals. By its terms, (i)(9) was
.
intended to cover direct conflicts. 8
There is an internal contradiction in the Society's recommendation, however. The Society recommends
that subject matter should be detenninative "regardless of the approach of the conflicting proposal", "to
the extent that there is a conflict." This is circular reasoning that fails to illuminate what "conflict" means.
It unde1mines the Society's recommendation, tacitly acknowledging that conflicting same-subject
proposals are a subset of same-subject proposals. In other words, the Society has acknowledged that (i)(9)
does not simply apply to proposals dealing with the same subject matter, regardless of the specific tem1s.
It deals with conflicting proposals on the same subject matter.

Rule 14a-8(i)(9) was Intended to Address a Rare Procedural Abuse
Issuers are simultaneously arguing that (i)(9) was intended to address a very specific and.rare abuse of
process -- counter proposals by shareholders that circumvent the solicitation rules -- and that it should be
interpreted broadly to encompass counter proposals by management regardless of whether there has been
any abuse of process. We would submit that these two positions are, to quote a phrase, in direct conflict.
Although the original intent of the exclusion appears to be unclear, a consistent view has been presented
by the issuer community in several comment letters: "to prevent shareholders from using Rule 14a-8 to
9
mount proxy contests without complying with the rules relating to proxy contests." Since 1967,
according to the letter submitted by Gibson Dunn & Crutcher LLP et al (the "law firm letter"), "the SEC
has neither made any substantive changes to the exclusion nor provided much in the way of substantive
interpretive guidance." 10 The 1982 Release, the letter notes, referred to shareholder proposals that are
"counter to a proposal submitted by the issuer at the meeting" as an "abuse" ofthe process. 11
8
The Society refers to the Adopting Release and its reference to "subject matter" in explaining the intent behind
(i)(9), arguing that "the deliberate use of 'subject matter' rather than, e.g., tenns, conditions, particulars, details, etc.,
is important. If management is including a proposal (e.g., to declassify the board, adopt majority voting, approve an
equity compensation plan, or implement proxy access for shareholders to nominate directors), any shareholder
proposal dealing with the same subject matter should be excluded to the extent that there is a conflict between the
management proposal and the shareholder proposal regardless of the approach of the conflicting proposal (e.g.,
reflecting opposite approaches to an issue)." There is no evidence that the use of the generic term "subject matter"
was intended to be particularly significant, or anything other than a synonym for substance, details, etc.
9
Letter submitted by Gibson Dunn & Crutcher LLP; Morrison & Foerster LLP Sidley Austin LLP; Skadden, Arps,
Slate, Meagher & Flom LLP; and Wilmer Cutler Pickering Hale and Dorr LLP (June 10, 2015), available at
http://www.sec.gov 1comments/i9review/i9review-5.pdf
JO The "directly conflicts" language added in 1998 was intended to reflect the Division's longstanding interpretation.
Toward the end of the law finn letter, in summation, the intent of the rule is restated: "to ensure that shareholders are
not presented with 'alternative and conflicting decisions' and that the inclusion of a shareholder proposal will not
result in 'inconsistent and ambiguous results."' The letter fails to acknowledge that these are inconsistent statements,

7

The original intent of the subsection and its successor formulations was therefore to prohibit solicitations
in opposition to management proposals. If this is indeed the rationale behind the original prohibition on
"counter proposals", then it is quite clear that the exemption was based on the sequencing ofproposals,
and was intended to be used infrequently. The law fi11n letter's assertion that the sequencing ofthe
proposals "is not a consideration encompassed by the text of the rule" ignores its own assertions about the
history of the rule, recounted above. The rule is grounded in a prohibition on counter proposals offered by
shareholders, and a counter proposal must come second.
In addition to sequencing, public notice is also critical. In order to solicit votes in opposition to a
management proposal, or to offer a "counter proposal", one must first have access to the management
proposal, or at least know of its existence. Shareholder proposals, however, are required to be submitted
not less than 120 days before proxy statements are printed, which generally contain the first public
disclosure of the annual meeting agenda. Unless management has publicly announced its intention to
submit a particular proposal to a vote before the proposal filing deadline-including the terms of that
proposal-a shareholder proposal cannot be considered a solicitation "opposing a proposal supported by
management." This is largely a hypothetical abuse of process that is generally not available to
shareholders, except, perhaps, on very rare occasions (Northern States Power Company (July 25,
l 995)(Shareholder proposal requesting that the board of directors require management to negotiate a
more equitable merger agreement excludable as 'counter to a proposal to be submitted by management.')
This subsection was presumably crafted to deal with those very rare occasions. So rare, in fact, that they
were deemed to be an "abuse" of process.
In reality, the shareholder proposal either accidentally coincides with a management proposal on the same
topic, or management responds to the shareholder proposal with a proposal of its own. Neither situation
can be considered an "abuse" by shareholders, as suggested by the 1982 Release.

Issuers are asking Staff to interpret (i)(9) to permit the exclusion of shareholder proposals any time
a counter proposal has been offered by management. If the basis for the exclusion is fo avoid the abuse
of process described above, then the exclusion should not apply when the announcement ofthe
management proposal follows the submission ofthe shareholder proposal. In these cases, the shareholder
is clearly not seeking to solicit votes in opposition to management, and, by definition, has not offered a
"counter proposal." It would be more accurate to say that management is seeking to solicit votes in
opposition to the shareholder proposal. We have not seen any rationale why that prerogative of
management should trump shareholders' right to submit an otherwise valid proposal.
Not only does this reverse the intent of the subsection, as explained by the law firm letter, it eliminates the
concept of a 'direct conflict' from the rule and converts what was intended to be a narrow exemption to
deal with a rare abuse of process into a trump card to be used at management's discretion.

and that Staffs interpretation of the exclusion has changed over time from a focus on conflicting "mandates" to
confusion in the voting process. As discussed above, the latter standard does not appear to be grounded in the text or
the original intent of the rule.
11
The original classification of counter proposals as an "abuse" of process suggests that these situations were
considered extreme and, presumably, rare. It supports the notion that the original intent was for (i)(9) to be a rarely
used exclusion to deal with actions that fell outside the realm of acceptable behavior.
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Why would a provision designed to prevent a very specific abuse of process (non-compliance with
the solicitation rules) be applicable when there has been no such abuse? We've seen no meaningful
response to this question. The Society of Corporate Secretaries questions the logic of what they are
calling the "first to propose theory." As the Faegre Baker Daniels letter puts it, "Was the board's action
'in response to' the shareholder proposal? ... Why does it matter?" It matters, because these scenarios
undercut the very rationale these letters offer for the exclusion. Again, it is difficult to see how one can
simultaneously argue that 1) the subsection was crafted to deal with a very specific abuse of process and
2) the subsection should be available to management any time they receive a controversial shareholder
proposal - in essence, a trump card. They are arguing that the exemption is both very narrow and very
broad at the same time.
The argument that this "first to propose" analysis presents insurmountable practical obstacles to Staff,
requiring Staff to engage in mind-reading, is similarly without basis. To determine whether a shareholder
counter proposal is being offered, it is only necessary to determine when the management proposal was
publicly announced.

Rule 14a-8(i)(9) Should Not be Invoked to Raise Support for Management Proposals
Issuers are also asking Staff to exclude proposals, in effect, because they may present more favorable
terms than management proposals. This is a very curious request. They are essentially asking Staff to
consider the possibility that shareholders may express strong support for the shareholder proposal, and
exclude it on that basis, because a strong vote for the shareholder proposal will either raise opposition to
management from proxy advisory firms or recause it may diminish votes for the less favored
management proposal. This argument is presented in the context of avoiding "confusion", but confusion
is not at issue here.
The law firm letter and the Business Roundtable, for example, cited an example from this proxy season
where BorgWarner's management-sponsored special meeting proposal received more votes than a
shareholder proposal on the same topic, but failed to pass. 12 The implicit suggestion here is that, in the
absence of the shareholder proposal, additional shareholders would have voted for the management
proposal. The shareholder proposal, in other words, did not cause confusion or present any legal conflicts,
it presented a preferable option favored by a strong percentage of shareholders (a 20% threshold, as
opposed to a 25% threshold to call a special meeting13 ). Had the shareholder proposal been excluded,
some additional shareholders may have voted for the management proposal, but, given a choice, it is clear
that these shareholders preferred the shareholder sponsored proposal with a lower threshold. Is the
purpose of (i)(9) to ensure that shareholders have fewer choices so that management can pass its own
proposals? The issuer community has argued that this is not its purpose -- its purpose was to avoid abuses
of the solicitation rules. No such abuse is alleged here.
The BorgWarner proxy statement contains a clear solution to the problem, which relies upon the legal
distinction between binding and precatory proposals:

"If both Proposal 6 [the management proposal] and Proposal 7 [the shareholder proposal] are
approved, the Company will implement Proposal 6 and not act on Proposal 7. The Company will
12

See, also, http://www.sec.gov/comments/i9review/i9review-5.pdf, at fu. 19.
The management proposal also required that shares be held 'net long' for at least one year to qualify, which would
effectively raise the threshold.
13
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consider approval of Proposal 6 as supporting the implementation of Proposal 6 even if Proposal
7 is approved. The Company believes that this approach is appropriate because approval of
Proposal 6 requires a supermajority vote of stockholders and is necessary to amend the Certificate

under Delaware law. In contrast, approval of Proposal 7 is advisory and non-binding on the
14
board."
In other words, there is no issue here, and certainly no confusion, except the fact that BorgWarner could
not get sufficient support for its proposal, which may have been true even if the shareholder proposal had
been excluded. Management now has the terms of the shareholder proposal to draw from to modify its
special meeting requirements if it so chooses, and to accommodate the desires of shareholders. It now
should have a better sense of shareholder preferences than if the shareholder proposal had been excluded.
This seems to be a far more efficient and democratic process than eliminating shareholder choice.
The arguments outlined in these letters also ignore the different position of shareholders and managers
under Rule 14a-8. The exclusions go only one way. The company has the capacity to strategically
eliminate a shareholder proposal by presenting a conflicting alternative under (i)(9). Shareholders have no
similar rights. Thus, where shareholders knowingly or unknowingly provide an alternative to
management, they do not deprive shareholders of a right to vote on the company's proposal. This is a far
cry from strategic use of the exclusion to deprive shareholders of the opportunity to vote on different
approaches to the same issue, and to deprive the board of this potentially valuable information.

Conclusion
It has been argued that a narrow construction of (i)(9) would stifle management-shareholder dialogue and
discourage issuers from addressing shareholder concerns by submitting their own proposals to a vote. To
the contrary, nothing stifles dialogue faster than an automatic exclusion, particularly exclusions that are
subject-matter based. If Staff pays no attention to the substance of the two proposals, there is little
incentive for management to do so. A pure subject matter based exclusion discourages engagement on the
specific terms of the proposals and encourages management to jump the gun and submitproposals merely
to stifle shareholder debate on controversial issues. It is both counter-intuitive and counter-factual to
assert that the exclusion of shareholder proposals promotes constructive dialogue.
It has also been suggested that exclusions under (i)(9) further the intent of Rule 14a-8 by preserving the
opportunity for shareholders to vote on the issue, because shareholders are free to vote against the
management proposal if they so choose. Rule 14a-8, however, pennits shareholders to present issues on
the proxy statement in their own words. A construction of the rule that equates this right to "voting
against management's proposal" would be a negation ofthe 1rule. 15 A broad interpretation of(i)(9) could
transform this rarely used provision into the exception that swallows the rule.

14
http://www.borgwarner.com/en/Investors/investortoolbox/20l5%20Proxy%20FINAL%20PDF%20Book%20Proof
-03182-15 .pdf at 48.
15
There may be rare cases where the management and shareholder proposals essentially negate each other - a vote
for one is a vote against the other. In such cases, shareholders arguably have the opportunity to express their views
simply by opposing the management proposal. But it is difficult to conceive of such a case, and if two such
proposals were allowed to proceed to a vote, they would presumably provide clear guidance to the board because
they represent a clear choice -- no informed voter would support both. The Society of Corporate Secretaries, by
favoring a "subject matter" exclusion, however, is counseling Staff to exclude a much wider range of shareholder
proposals than these true directly conflicting proposals.

10

In your speech to the PLI, you noted that assessing bad faith "could be a perilous task." We agree. 16
Establishing a clear, bright line approach to (i)(9) as we recommend, consistent with the wording of the
subsection, would dramatically reduce the opportunity for gamesmanship and avoid the need for Staff to
delve into those perilous waters. Our recommended approach, first suggested by the Council of
Institutional Investors and endorsed by CalPERS and CalSTRS - non-binding proposals cannot "conflict"
with management proposals -would satisfy issuers' and proponents' need for clarity and would
eliminate any meaningful legal conflicts that "conflicting" proposals may create. Our proposal to permit
conflicting binding proposals to be re-characterized as non-binding proposals would eliminate the need
for any investigation into issuer or shareholder motives, while preserving both shareholder democracy and
management's right to submit alternative proposals to a vote.
Thank you again for the opportunity to comment on this review. I can be reached at
if any further information would be helpful.
Sincerely,

16
It is not necessary or advisable for Staff to seek to ascertain the true intentions of management. The letters
submitted by the issuer community imply the need to assess the intentions of proponents. They suggest that
proponents are committing an "abuse" ofprocess. Abuses of process can only be committed intentionally. It is
therefore not management's state of mind that is at issue here, but the proponent's. If the proponent had no way of
knowing that management intended to submit a proposal on the same topic, then there has been no abuse of process.
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PART 240-GENERAL RULES AND REGU·
LATIONS, SECURfflES EXCHANGE ACT

OF 1934
Adoption of Amendments Relating to
Proposals by Security Holders
The Becuritles and Exchanee commis
sion todal' anuounceil that 1t 11&8 adopted
certalD amendmeDts t.o Rule lu-8 <1'1
CPR 340.14~> under Sectlon H<a> of
the Securities :Excnance Act of l&H

(''E:m'bange Act,.> (15 tT.S.C. "186 ~ seq••
as amended by Pub, l.,, No. 94-29 <June 4.
19'15) >. Rule 14&-8 2s the provtaion m the
Oommi&sion's PIOX3' rules which sets
forth the requirements applicable t.o pro
J)066]8 submttt.ed b37 s ~ holden for
Inclusion bl tbe Pl'l>XJ soJfnltillg mate
rials of Jssuers. The P?OXY rules are JDO
mulg&t.ed under the Excbange Act but
also are applicable to the solleltation or
J)l'OX1es lllldet the PUbUc UUllty HolcUDg
Oom~ Act of 193" (15 tr.s.c. '19a
seq., as amended by Pub~ L. No. H-a9
<June 4. 19'16> > and the Invetmeni
ComJ:JaDY Aet or 1940 <I& u.s.c. aoa-1 e'
seq•• as amended by Pub. L. No. 94-U

a,

<June f, lffl)).
Notice of the .Pffll)OSed amendmenta t.o
Rule 14&-8 was pubUshed on .Tub' '1. 18'16
m Securities El«lhange Act Mease No,
34-.t2598 <fl PR 299823 .s A number of
helpful comments were received trom the
pUbllc and were stven .careful «msldere.

tton In connection with tbe prepe,rat1on

et the final revlsfons. In addition to the
public

commentary, tbe amamlmenta

adopted t.oday also reflect the P88t expe

.rtence of the Oommisslon and its staff in
ad.mmisterlng Ruld 14a-8.
The commiss1on wishes to emphasize
that the amendments which It bas
adopted a.re not Int.ended a., a fl.Dal

resolution of the quest.tons and Issues
relating to ·shareholder participation in
corporate governance and, more gen
erally-, shareholder democracy. The

commission intends to study tbese ls

sues on a. broader be.Sis and the staff is
presently fonnulatin8' proposals :ror

such a study. rn the lnterim the stat!
will monitor the operation of these
11hareholder proposal provisions to assesa
their Jmpact on the proxy soUcitmg
process.
The comm.lssiOn believes the amend
ments (Uscussed herein will benefit both
msuers a.nd theSr security holders. Among
other things, the amendment.s clazif;v
the procedural requirement.s applicable
to prop0nents and ma.nagement.s in con
nection with stockholder proposals and
cociifY certain prior interpretative POS1·
tions takai bY the commission's staff.
The a.ip.endment,, a.re discussed ilelow 1n
, A oompanlon rele~ also Wa.!i laaued 011
July 7, 10'76 dlsc11881ng tile Informal proce·
durea tor 1:be :renderlllg or advice by tbo

eta.fl' with respect t.o atook•
hoMer propoeals. See Re1e-. No. 84-lffi9

<,ommJl!IJion•e

f41PR~) .

NDl'l'S-RULE 14a-8<a> 417 CPR 240·•
14a.-8<a> >
Paragraph ca>, as a.menaed, contains
four slJbpa.ragrapbs. each dealing with a
spee1fic procedural requirement that
must be complied with by proponent.s.
t1) Bffglbilitg. Bub~a,ph <a> <1>
sets forth the requirements tba.t a. proponent must sat!sf:v in order to be eligible
to submit prol)06als. The· subparagraph,
which is wichanged from the torm m
Which it was proposed for comment, retaiDB the traditional requirement that a
proponent must be & security holder entitled to vote at the meeting ~t which
he intends to present bfs proposal ror
action. In addition. the provision codifies
certain interpretative positJons expressed by the Commlssl~'s -stat! :ln ~e
past with respect to beneficial ownership,
voting right.s, and continuoui; ownership
of the tssuer's"securltles.
As revJsed, the subparagraph states
that a propasal may be submitt.ed not
only by a record owner of a seclll'lty of
the Issuer, but also by a belleftclnJ owner
as well. However, 1f a Jtl'O.l)O.Dellt cla1mB
to ban a. beneflcJa1 ownerahiP tnterest,
lie must be prepared to document that
mtereet within 10 bUSlness dlQ's &ft.er
recelvmg a req,uest for appropriate documentatton from the management.. The
term "business d&P." as used in subpar8BJ'&ph Ca.HU a.ndlnotherprovtstons
of the revised rule. ts intended to mean
all ca1enda.1' d8P except Saturdays, sundays and national holidays.
The subpa.rag1'81J)h further provides
tha.t the security owned by the proJ)O~
nent must be one which woUld enable
him to vote on bis proposal 11.t the meetintr of securtt:v holders•.Thus, 1D1der tb1s
pro'Vfsion a. proponent could not &Ubmit
a. proposal tlla.t goes beyond the scope
of bis vottng rights. For example, a
proponent who owned a. security that
could be voted on the election of some of
the msuer's directors but on no other
matters could not submit a proposal relating to the issuer's bu&inel!S act1vittes,
since he would not be able to vote on it
personally,
Finally, the su.bJ>a.ragro.pb &ta.tes that
the prOJ>onent must own a voting securlty at the tin}e he submits ll1s propooal
and he must continue to own tha.t security through the date on which the meettng ls held. In thU! regard, the amende<.i
rule prov.Ides that m the event the
agement Included a. proponent's proposal
tn its prou materiah; i'or a particular
meeting and the proPOnent fe.Ued to comply with the requirement that he continuously cwn hJs seourlty through the
meeting date, the management could
then exclude from it.s proxy materials
for any meeting held 1D the following
two calendar years any proposals sub•
mitted bY that pro:ponent. The RUJ:POSe
of th1s latter provision 1s to assure that
the proponent will maintain an mvestment Interest bl the ls.'!Uer through the
meeting 00+..e.
·

man-

It also should be noted that 11everal
conunentators urged the Commission to
adOPt additional eligibility requirement.,;.
AmOng sucb recommendations were that.
the proponent be required to have been
a security bolder of the l.ssu.er for a m1nJ
mum period of tbne <e.g., six month5 or
one year> prior to the subm1ss1on of hill
proposal, or tba.t the proponent be re
quired to own at the t.tme or subJJUssion
a minimum tnvestment interest in the
issuer, either in terms of a. minimum
number of shares or a minim.um dollar
amount according to the market value
of the securttfes. The cornmlsston ha.c;
cnrefullY considered the8e comm8l)ts and
determined that there :Is not sufficient
Justification for implementing them. In
a.r.rtving at tht8 position, the Commission
has noted, among other things, that the
current eJigibWty teQU!rement.s h&.ve
been 1n operation for many ;:veam and
generally have not been abused,
<2> Notice. Subparagraph <a> <2) of
. the amended rule retaiIIB the require
ment of the former rule that the proponent must provide written notice to the
ma.r.agement of hJs intention to appear
personally at the meeting to present hi11
praposal fnr action. SOme commentators
crlticizl!d the requirement of personal
attendance at the meeting on the ground
that, in reality, tbe proJJOSll,l is "present
ed" to most security holders for their ac
tion when it is mcJuded m. the ps-oxY
statement. While the Commission does
not dJsagree with the sisntftcance these
r,ommentators have assigned to the
proxy stat.ement. it n,evertheless believe11
that the notice requirement serves a use
ful purpose. 'l'hat is, it provides some degree of assurance that the proposal not.
only wm be p~nted for action a.t the
meeting Cthe management has no re
sponslbillty t.odo so>, but also that some
one will be present to knowledgeably di.,
cUB8 the matter pro()OSed for action tmd
answer any questior.s which may arlli<!
!rom the shareholders attending the
meeting.
The subparagmph also contains a pro·
vision which has been adopted bl recog
rutiorr of the fact that many prop0nent.-;
are unawa.re of the.notice requirement
at the time they submit their proposals
and therefore unintentionally fa11 t.o
comply with it. SpectftcallY, the ,iubpara
graph permits a proponent who ls un
a.ware o! the notice requirement a.t tht>
time of submission to furnish the requ1site notice within 10 business days afl.C'r
being ma.de aware of the requlreme1i1
by the management. The IIJ)ecffic ttme
deadline of 10 business days was subst.i
tuted ln the subparagraph at tile im1.wc·,·
tion of several commentators. who f':-.
pres.-red the vtew tllat the "rea.--mn:tblt?
time" deadline p1•oposed ill Releasf' No.
34-12598 for the furnishing o.C the requ!
site notice was unnecessarUy vague.
The commission also has a.mended the
subparagraph to make it clen.r that a
proponent who furnishes the requisite
notice in good faith but subsequently de
termhles tha.t he wm be unable to appeR.t
at the meetmg may arrane-e to have an
oth~r security holder of the is1mt'r x.-re-
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January 12, 2018
BY ELECTRONIC MAIL TO SHAREHOLDERPROPOSALS@SEC.GOV
Office ofChiefCounsel
Division ofCorporation Finance
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549
Re: ITT Inc. - Shareholder Proposal Submitted by John Chevedden
Ladies and Gentlemen:
This letter and the enclosed materials are submitted by ITT Inc., an Indiana corporation
(the "Company"), to request confirmation from the staff ofthe Division ofCorporation Finance
(the "Staff') that it will not recommend enforcement action to the United States Securities and
Exchange Commission (the "Commission") if the Company excludes the shareholder proposal
described herein (the "Shareholder Proposal") submitted by John Chevedden (the "Proponent")
from the proxy materials for the Company's 2018 Annual Meeting ofShareholders. For the
reasons set forth below, the Company intends to exclude the Shareholder Proposal from its proxy
materials in reliance on Rule l 4a-8(i)(9) under the Securities Exchange Act of 1934.
In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008), we are emailing this
letter to the Staff at shareholderproposals@sec.gov. In accordance with Rule 14a-8G), we are
simultaneously sending a copy ofthis letter and its attachments to the Proponent as notice ofthe
Company's intent to omit the Shareholder Proposal from its 2018 proxy materials. In addition,
we hereby inform the Proponent that ifhe elects to submit any correspondence to the
Commission or the Staff with respect to the Shareholder Proposal, he should provide a copy of
that correspondence concurrently to the undersigned.
THESHAREHOLDER PROPOSAL
The Shareholder Proposal states:
Shareowners ask our board to take the steps necessary (unilaterally if possible) to amend
our bylaws and each appropriate governing document to give holders in the aggregate of
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10% ofour outstanding common stock the power to call a special shareowner meeting (or
the closest percentage to 10% according to state law). In other words this proposal asks
for adoption ofthe most shareholder-friendly version ofthe shareholder right to call a
special meeting as permitted by state law. This proposal does not impact our board's
current power to call a special meeting.
A copy ofthe Shareholder Proposal and accompanying explanatory statement is attached hereto
as Exhibit A.
BASIS FOR EXCLUSION
The Company respectfully requests that the Staff concur in its view that the Company
may exclude the Shareholder Proposal from its 2018 proxy materials pursuant to Rule 14a8(i)(9), which provides that a shareholder proposal may be omitted from a company's proxy
materials ifthe proposal "directly conflicts with one of the company's own proposals to be
submitted to shareholders at the same meeting." The Company intends to include a proposal at
its 2018 Annual Meeting ofShareholders to seek shareholder ratification of existing provisions
in the Company's Articles oflncorporation and By-laws that permit shareholders ofrecord
having an aggregate "net long position" ofat least 35% ofthe voting power ofthe outstanding
capital stock ofthe Company to call a special meeting ofshareholders (the "Company
ProposaI''). The applicable provisions ofthe Company's Articles oflncorporation and By-laws
are set forth in Exhibit B and Exhibit C, respectively. The Shareholder Proposal directly conflicts
with the Company Proposal because shareholders could not logically vote to both reduce and
maintain the percentage ofshareholders who must collectively act in order to call a special
meeting ofshareholders. Instead, a vote for the Shareholder Proposal would be tantamount to a
vote against the Company Proposal, and vice versa. This is precisely the type ofconflict which
Rule 14a-8(i)(9) is intended to prevent.
ANALYSIS
The Shareholder Proposal may be excluded under Rule 14a-8(i)(9) because it seeks to deal
with a matter that directly conflicts with the Company Proposal.
The Company may exclude the Shareholder Proposal under Rule 14a-8(i)(9) because it
directly conflicts with the Company Proposal. In order for a direct conflict to be present, the
Commission has confirmed that it is not necessary that the shareholder and company proposals
"be identical in scope or focus." Exchange Act Release No. 34-40018, n. 27 (May 21, 1998). In
Staff Legal Bulletin No. 14H (Oct. 22, 2015) ("SLB No. 14H'), the Staff clarified its
interpretation ofRule 14a-8(i)(9). Instead offocusing "on the potential for shareholder confusion
and inconsistent mandates" in requesting exclusion under Rule 14a-8(i)(9), SLB No. 14H directs
that the Staff focus on "whether there is a direct conflict between the management and
shareholder proposals." SLB No. 14H further provides that "a direct conflict would exist ifa
reasonable shareholder could not logically vote in favor ofboth proposals, i.e., a vote for one
proposal is tantamount to a vote against the other proposal."
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SLB No. 14H provides two examples of shareholder proposals that would be excludable
under this standard, (i) a proposal seeking a vote against a merger that conflicted with a company
proposal asking shareholders to approve the merger and (ii) a proposal requesting a separate
chairman and CEO that conflicted with a company proposal to require that the CEO serve as
chairman. SLB No. 14H also confirmed that a precatory shareholder proposal would present a
direct conflict, and therefore be subject to exclusion under Rule l 4a-8(i)(9), if a vote in favor of
the shareholder proposal would be tantamount to a vote against management's proposal.
Consistent with the examples described in SLB No. 14H for which exclusion of the
shareholder proposal would be appropriate under Rule 14a-8(i)(9), the Shareholder Proposal is in
direct conflict with the Company Proposal. The Company Proposal requests that the Company's
shareholders ratify current provisions of the Company's Articles ofincorporation and By-laws,
which provide that shareholders may collectively act to call a special meeting only if
shareholders of record holding an aggregate "net long position" of at least 3 5% of the voting
power of the Company's outstanding capital stock properly submit a special meeting request.
Conversely, the Shareholder Proposal requests that the Company's board of directors take the
steps necessary to amend the Company's governance documents to reduce to 10% the aggregate
number of holders who may call a special meeting of shareholders. The Company's shareholders
cannot logically vote to ratify the current 35% threshold for shareholders while at the same time
voting to reduce the threshold to 10%, and it would not be possible to fully implement both
proposals if each were to be approved. The proposals are mutually exclusive and the Shareholder
Proposal is accordingly subject to exclusion under Rule 14a-8(i)(9).
In addition, allowing the Company to exclude the Shareholder Proposal under Rule 14a8(i)(9) would be consistent with the Staffs treatment of comparable conflicts between
shareholder and management proposals both before and after the issuance of SLB No. 14H. Most
significantly, the Staff recently permitted exclusion of a substantially similar proposal to reduce
the percentage of shareholders required to call a special meeting of shareholders that conflicted
with a management proposal to ratify the existing standard. See AES Corporation (Dec. 19,
2017) (concluding the shareholder proposal to reduce the percentage of shareholders required to
call a special meeting to 10% "directly conflicts with management's proposal" to ratify the
existing 25% standard "because a reasonable shareholder could not logically vote in favor of
both proposals"). This precedent is consistent with other precedents allowing exclusion of a
shareholder proposal under Rule 14a-8(i)(9) since the issuance of SLB No. 14 H. See fllumina,
Inc. (Mar. 18, 2016) (finding a shareholder proposal to remove supermajority voting standards
from the company's charter and bylaws directly conflicted with management's proposal to ratify
such standards); Medizone International, Inc. (Oct. 7, 2016) (concluding a shareholder proposal
to increase the number of authorized shares by 55 million directly conflicted with management's
proposal to increase the number of authorized shares by 105 million); Huron Consulting Group
Inc. (Jan. 4, 2017) (finding that a shareholder proposal to replace the company's auditor directly
conflicted with management's proposal to ratify the appointment of the auditor). Furthermore,
these recent letters are consistent with Staff precedent prior to the issuance of SLB No. 14H that
allowed the exclusion of shareholder proposals regarding governance measures that directly
conflicted with management proposals. See, e.g., Equinix, Inc. (Mar. 17, 2011) (permitting
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exclusion of a shareholder proposal to alter voting standards when management proposed
alternative voting standards); Herley Industries, Inc. (Nov. 20, 2007) (permitting exclusion of a
shareholder proposal to provide a majority vote standard for director elections when
management's proposal would maintain the existing plurality vote standard and add a director
resignation policy to the bylaws); Bureau ofNational Affairs (Feb. 21, 1995) (permitting
exclusion of a shareholder proposal seeking the retention of an independent advisor for the
purpose of facilitating a sale of the company when management's proposal provided that the
board of directors would not actively .solicit offers to sell the company or hire a broker or
financial adviser for that purpose).
CONCLUSION
For the reasons set forth above, we respectfully request that the Staff confirm that it will
not recommend enforcement action to the Commission if the Company excludes the Shareholder
Proposal and the supporting statement from the proxy materials for its 2018 Annual Meeting of
Shareholders in reliance on Rule 14a-8(i)(9).
If the Staff has any questions regarding this request or requires additional information,
please contact me at (914) 641-2186. In addition, if the Staff disagrees with the Company's view
that it may omit the Shareholder Proposal for the reasons set forth herein, the Company requests
the opportunity to confer with the Staff prior to the final determination of the Staffs position.
Very truly yours,

Lori B. Marino
cc: John Chevedden
David B. H. Martin, Covington & Burling LLP
Matthew C. Franker, Covington & Burling LLP

***

***

*** FISMA & OMB Memorandum M-07-16

[ITT-Rule 14a-8 Proposal, November 10, 2017 / Revised November 27, 2017)11-27
[This line and any line above it is not for publication.]
Proposal [4] - Special Shareholder Meeting Improvement
Resolved, Shareowners ask our board to take the steps necessary (unilaterally if possible) to
amend our bylaws and each appropriate governing document to give holders in the aggregate of
10% of our outstanding common stock the power to call a special shareowner meeting (or the
closest percentage to I 0% according to state law). In other words this proposal asks for adoption
of the most shareholder-friendly version of the shareholder right to call a special meeting as
permitted by state law. This proposal does not impact our board's current power to call a special
meeting.
This proposal topic won more than 70%-support at Edwards Lifesciences and SunEdison in
2013. A shareholder right to call a special meeting and to act by written consent and are 2
complimentary ways (written consent completely lacking at ITT) to bring an important matter to
the attention of both management and shareholders outside the annual meeting cycle such as the
election of directors. More than 100 Fortune 500 companies provide for shareholders to call
special meetings and to act by written consent.
This proposal is of particular importance to ITT shareholders because ITT shareholders
completely lack the ability to act by written consent since shareholder written consent is not
allowed under the lax corporation laws of Indiana.
ITT currently requires 35% of shares to call a special meeting. This is a sad joke of a shareholder
right. If35% of shares have to go through the tedious process to call a special meeting-then it is
likely that the topic for the special meeting would probably get overwhelming support of 70% or
more in a meeting that needed only 51 % for approval.
Please vote to enhance management accountability to shareholders:
Special Shareholder Meeting Improvement- Proposal (4]
[The line above is for publication.]

***

***

*** FISMA & OMB Memorandum M-07-16

ExhibitB
Applicable Provisions of the
Amended and Restated Articles of Incorporation of ITT Inc.
ARTICLE FIFTH

(b) Special meetings ofshareholders ofthe Corporation may be called only (i) by the Chairman of
the Board ofDirectors, (ii) by a majority vote ofthe entire Board ofDirectors or (iii) by the Secretary of
the Corporation upon the written request (a "Special Meeting Request") ofshareholders ofrecord having,
as ofthe date ofthe Special Meeting Request, an aggregate "net long position" ofat least 35% ofthe
voting power ofthe outstanding shares ofcapital stock ofthe Corporation entitled to vote on the matter or
matters to be brought before the proposed special meeting (provided that such Special Meeting Request
complies and is in accordance with the By-laws ofthe Corporation), and may not be called by any other
person or persons. "Net long position" shall be determined with respect to each requesting holder in
accordance with the definition thereofset forth in Rule l 4e-4 under the Securities Exchange Act of 1934,
provided that (x) for purposes ofsuch definition, in determining such holder's "short position," the
reference in such Rule to "the date that a tender offer is first publicly announced or otherwise made
known by the bidder to holders ofthe security to be acquired" shall be the date ofthe relevant Special
Meeting Request and the reference to the "highest tender offer price or stated amount ofthe consideration
offered for the subject security" shall refer to the closing sales price oftbe Corporation's common stock
on the New York Stock Exchange on such date (or, ifsuch date is not a trading day, the next succeeding
trading day) and (y) the "net long position" ofsuch holder shall be reduced by the number ofshares as to
which such holder does not, or will not, have the right to vote or direct the vote at the proposed special
meeting or as to which such holder has entered into any derivative or other agreement, arrangement or
understanding that hedges or transfers, in whole or in part, directly or indirectly, any of the economic
consequences ofownership of such shares. The "net long position" shall be determined in good faith by
the Board, which determination shall be conclusive and binding on the Corporation and the shareholders.

The Company's complete Amended and Restated Articles ofIncorporation were filed as Exhibit 3 .1 to
the Company's Current Report on Form 8-K filed with the Commission on May 16, 2016.

ExhibitC
Applicable Provisions of the
Amended and Restated By-laws of ITT Inc.
1.4. Special Meetings ofShareholders. (a) Except as otherwise expressly required by applicable
law, special meetings ofshareholders or ofany class or series entitled to vote may be called for any
purpose or purposes by the Chairman, by a majority vote ofthe entire Board or by the Secretary upon
written request in accordance with the Corporation's Articles oflncorporation, as amended from time to
time (the "Articles ofIncorporation"), and these By-laws to be held at such date, time and place (within or
outside the state ofIndiana) as shall be determined by the Board and designated in the notice thereof.
Only such business as is specified in the notice ofany special meeting of shareholders shall come before
such meeting.
(b) A special meeting ofshareholders shall be called by the Secretary at the written request or
requests (each, a "Special Meeting Request" and, collectively, the "Special Meeting Requests") of
shareholders who are shareholders of record having, as ofthe date on which such Special Meeting
Request is delivered to the Secretary, an aggregate "net long position" (as defined in Article Fifth ofthe
Articles ofIncorporation) ofat least 35% ofthe voting power ofthe outstanding shares ofcapital stock of
the Corporation entitled to vote on the matter or matters to be brought before the proposed special
meeting of shareholders (the "Requisite Percentage") ifsuch Special Meeting Request complies with the
requirements ofSection 1 .4(c) and all other applicable sections of the Articles ofIncorporation and these
By-laws. The Board shall determine in good faith whether all requirements set forth in these By-laws
have been satisfied and such determination shall be binding on the Corporation and its shareholders.
(c) A Special Meeting Request must be delivered by hand or by registered United States mail or
courier service, postage prepaid, to the attention ofthe Secretary. A Special Meeting Request to the
Secretary shall be signed and dated by each shareholder ofrecord (or a duly authorized agent ofsuch
shareholder) requesting the special meeting of shareholders (each, a "Requesting Shareholder"), shall
comply with the shareholder notice and information requirements for annual meetings ofshareholders set
forth in Sections l .6(b) through 1.6(d) and, ifapplicable, the shareholder notice and information
requirements for nominations ofa person or persons for election as Director(s) as set forth in
Section 2.3(a) ofthese By-laws, and shall also include (i) a statement ofthe specific purpose or purposes
ofthe special meeting, (ii) the matter(s) proposed to be acted on at the special meeting, (iii) the reasons
for conducting such business at the special meeting, (iv) the text ofany resolutions proposed for
consideration, (v) an acknowledgement by the Requesting Shareholder(s) and the beneficial owners, if
any, on whose behalfthe Special Meeting Request(s) are being made that any reduction in the aggregate
net long position ofthe Requesting Shareholder(s) below the Requisite Percentage following the delivery
ofthe Special Meeting Request shall constitute a revocation ofsuch Special Meeting Request, and
(vi) documentary evidence that the Requesting Shareholders own the Requisite Percentage as ofthe date
ofsuch written request to the Secretary: provided. however, that, ifthe Requesting Shareholders are not
the beneficial owners of the shares representing the Requisite Percentage, then to be valid, the Special
Meeting Request(s) must also include documentary evidence (or, if not simultaneously provided with the
Special Meeting Request( s), such documentary evidence must be delivered to the Secretary within 10
business days after the date on which the Special Meeting Request(s) are delivered to the Secretary) that
the beneficial owners on whose behalf the Special Meeting Request(s) are made beneficially own the
Requisite Percentage as ofthe date on which such Special Meeting Request(s) are delivered to the
Secretary. In addition, the Requesting Shareholders and the beneficial owners, ifany, on whose behalfthe

Special Meeting Request(s) are being made shall promptly provide any other information reasonably
requested by the corporation.
(d) Notwithstanding the foregoing provisions of this Section I .4, a special meeting of
shareholders requested by shareholders shall not be held if (i) the Special Meeting Request does not
comply with this Section 1.4, (ii) the Special Meeting Request relates to an item of business that is not a
proper subject for shareholder action under applicable law, (iii) the Special Meeting Request is received
by the Secretary during the period commencing 90 calendar days prior to the first anniversary of the date
of the immediately preceding annual meeting of shareholders and ending on the date of the next annual
meeting, (iv) an annual or special meeting of shareholders that included an identical or substantially
similar item of business ("Similar Business") was held not more than 120 calendar days before the
Special Meeting Request was received by the Secretary, (v) the Board or the Chairman of the Board has
called or calls for an annual or special meeting of shareholders to be held within 90 calendar days after
the Special Meeting Request is received by the Secretary and the business to be conducted at such
meeting includes Similar Business, or (vi) the Special Meeting Request was made in a manner that
involved a violation of Regulation 14A under the Securities Exchange Act of 1934, as amended (the
"Exchange Act"), or other applicable law. For purposes of this Section l.4(d), the nomination, election or
removal of Directors shall be deemed to be Similar Business with respect to all items of business
involving the nomination, election or removal of Directors, changing the size of the Board and filling
vacancies and/or newly created directorships resulting from any increase in the authorized number of
Directors. The Board shall determine in good faith whether the requirements set forth in this
Section 1.4(d) have been satisfied.
(e) In determining whether a special meeting of shareholders has been requested by the record
holders of shares representing in the aggregate at least the Requisite Percentage, multiple Special Meeting
Requests delivered to the Secretary will be considered together only if (i) each Special Meeting Request
identifies substantially the same purpose or purposes of the special meeting and substantially the same
matters proposed to be acted on at the special meeting (in each case as determined in good faith by the
Board), and (ii) such Special Meeting Requests have been dated and delivered to the Secretary within 60
days of the earliest dated Special Meeting Request. A Requesting Shareholder may revoke a Special
Meeting Request at any time by written revocation delivered to the Secretary and if, following such
revocation, there are outstanding un-revoked requests from Requesting Shareholders holding less than the
Requisite Percentage, the Board may, in its discretion, cancel the special meeting of shareholders. If none
of the Requesting Shareholders appears or sends a duly authorized agent to present the business to be
presented for consideration that was specified in the Special Meeting Request, the corporation need not
present such business for a vote at such special meeting of shareholders.
(t) Special meetings of shareholders shall be held at such date, time and place as may be fixed by
the Board in accordance with these By-laws: provided, however, that in the case of a special meeting
requested by shareholders, the date of any such special meeting shall not be more than 90 calendar days
after a Special Meeting Request that satisfies the requirements of this Section 1.4 (or, in the case of
multiple Special Meeting requests, the last Special Meeting Request necessary to reach the Requisite
Percentage) is received by the Secretary.

The Company's complete Amended and Restated By-laws were filed as Exhibit 3.2 to the Company's
Current Report on Form 8-K filed with the Commission on May 16, 2016.
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