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D IVISION OF 

CORPORATION FIN A N CE 

UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON , D . C . 20549 

April 2, 2018 

Brian D. Miller 
Latham & Watkins LLP 
brian.miller@lw.com 

Re: American Airlines Group Inc. 
Incoming letter dated February 6, 2018 

Dear Mr. Miller: 

This letter is in response to your correspondence dated February 6, 2018, 
February 15, 2018 and February 26, 2018 concerning the shareholder proposal (the 
“Proposal”) submitted to American Airlines Group Inc. (the “Company”) by 
John Chevedden (the “Proponent”) for inclusion in the Company’s proxy materials for its 
upcoming annual meeting of security holders.  We also have received correspondence 
from the Proponent dated February 11, 2018, February 12, 2018, February 13, 2018 and 
February 15, 2018.  Copies of all of the correspondence on which this response is based 
will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml.  For your reference, a brief discussion of the Division’s informal 
procedures regarding shareholder proposals is also available at the same website address. 

Sincerely, 

Matt S. McNair 
Senior Special Counsel 

Enclosure 

cc: John Chevedden 
***

http://www.sec.gov/divisions/corpfin/cf
mailto:brian.miller@lw.com


 

 
        
 
 
 

  
 

 
   

   
 
   

   
  

 
 
     

  
  

 
 

    
  

  
   

 
         
 
        
         
 

April 2, 2018 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: American Airlines Group Inc. 
Incoming letter dated February 6, 2018 

The Proposal asks the board to take the steps necessary (unilaterally if possible) to 
amend the bylaws and each appropriate governing document to give holders in the 
aggregate of 10% of the Company’s outstanding common stock the power to call a 
special shareowner meeting. 

We are unable to concur in your view that the Company may exclude the Proposal 
under rule 14a-8(i)(9).  We note that the Company’s governing documents do not 
currently permit shareholders to call a special meeting and that the Bylaw Amendments 
will only become effective upon shareholder approval of the Certificate Amendment.  
Accordingly, the management and shareholder proposals seek a similar objective; to give 
shareholders the ability to call a special meeting. Therefore, the proposals do not present 
shareholders with conflicting decisions such that a reasonable shareholder could not 
logically vote in favor of both proposals.  Accordingly, we do not believe that the 
Company may omit the Proposal from its proxy materials in reliance on rule 14a-8(i)(9). 

Sincerely, 

Evan S. Jacobson 
Special Counsel 



 
 
 

 
  

 
 
 

 
  

 

 
   

    
 

 
    

  
   

  

   
 

 
 

   
   
   

  
  

  

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect 
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the 
proxy rules, is to aid those who must comply with the rule by offering informal advice 
and suggestions and to determine, initially, whether or not it may be appropriate in a 
particular matter to recommend enforcement action to the Commission.  In connection 
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the 
information furnished to it by the company in support of its intention to exclude the 
proposal from the company’s proxy materials, as well as any information furnished by 
the proponent or the proponent’s representative. 

Although Rule 14a-8(k) does not require any communications from shareholders 
to the Commission’s staff, the staff will always consider information concerning alleged 
violations of the statutes and rules administered by the Commission, including arguments 
as to whether or not activities proposed to be taken would violate the statute or rule 
involved.  The receipt by the staff of such information, however, should not be construed 
as changing the staff’s informal procedures and proxy review into a formal or adversarial 
procedure. 

It is important to note that the staff’s no-action responses to Rule 14a-8(j) 
submissions reflect only informal views. The determinations reached in these no-action 
letters do not and cannot adjudicate the merits of a company’s position with respect to the 
proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholder proposals in its proxy materials.  Accordingly, a 
discretionary determination not to recommend or take Commission enforcement action 
does not preclude a proponent, or any shareholder of a company, from pursuing any 
rights he or she may have against the company in court, should the company’s 
management omit the proposal from the company’s proxy materials. 



Brian D. Miller 

Direct Dial: 202.637.2332 

brian.mlller@lw.com 

555 Eleventh Street, N.W., Suite 1000 
Washington, D.C. 20004-1304 

Tel: +1.202.637.2200 Fax: +1.202.637.2201 
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Division ofCorporation Finance Madrid Washington, D.C. 

MilanSecurities and Exchange Commission 
100 F Street, N .E. 
Washington, D.C. 20549 

Re: Stockholder Proposal to American Airlines Group Inc. from John Chevedden 

Ladies and Gentlemen: 

This letter supplements the February 6, 2018 letter (the "No-Action Request Letter") submitted 
by American Airlines Group Inc. (the "Company"), advising the staff (the "Staff') ofthe Division of 
Corporation Finance that it intends to exclude the stockholder proposal (the "Stockholder Proposal") 
submitted by Mr. John Chevedden (the "Proponent") for inclusion in the Company's proxy statement 
(the "Proxy Materials") for its 2018 annual meeting ofstockholders (the "2018 Meeting"). 

This letter is to advise the Staffthat, as stated in No-Action Request Letter, on February 20, 2018, 
the Company's board ofdirectors (the "Board"): 

• approved amendments to the Company's Second Amended and Restated Bylaws (the 
"Bylaws") in order to permit stockholders who hold, in the aggregate, at least 20% ofthe 
voting power of the outstanding shares ofthe Company, to call a special meeting of 
stockholders (the "Bylaw Amendments") - such Bylaw Amendments shall become 
effective upon the adoption of the Certificate Amendment (as defined below) by the 
Company's stockholders at the 2018 Meeting; 

• adopted a resolution setting forth an amendment to the Company's Certificate of 
Incorporation (the "Certificate") in order to remove the existing prohibition on the right 
ofstockholders to call a special meeting and instead permit stockholders who hold, in the 
aggregate, at least 20% ofthe voting power ofthe outstanding shares ofthe Company to 
call a special meeting ofstockholders (the "Certificate Amendment") - such resolution 
declares the advisability ofthe Certificate Amendment and directs that it be considered at 
the 2018 Meeting; and 

• directed that a resolution be considered at the 2018 Meeting (the "Company Proposal"), 
which asks stockholders to ratify the retention ofthe Bylaw Amendments as adopted by 
the Board, which permit stockholders who hold, in the aggregate, at least 20% ofthe 

http:www.lw.com
mailto:brian.mlller@lw.com
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voting power of the outstanding shares ofthe Company to call a special meeting of 
stockholders. 

The Bylaw Amendments and Certificate Amendment, as approved by the Board on February 20, 
2018, were filed with the Securities Exchange Commission on February 21, 2018 as exhibits to a current 
report on Form 8-K, which is attached hereto as Exhibit A. The text ofthe Company Proposal, as 
approved by the Board on February 20, 2018, will also appear in the Company's Proxy Materials in 
substantially the form attached as Exhibit B hereto. 

With the Board's action at the February 20, 2018 meeting, the Board has taken the steps 
necessary to approve the submission ofboth the Certificate Amendment and the Company Proposal to a 
stockholder vote at the 2018 Meeting. As discussed in the No-Action Request Letter, because a rational 
stockholder could not logically vote for both the Stockholder Proposal and either the Certificate 
Amendment or the Company Proposal because they present mutually exclusive choices, the Stockholder 
Proposal may be properly excluded pursuant to Rule 14a-8(i)(9). 

The Company respectfully reiterates its request for confirmation that the Staffwill not 
recommend enforcement action to the Securities and Exchange Commission ifthe Company 
excludes the Stockholder Proposal from its Proxy Materials pursuant to Rule 14a-8(i)(9). 

Ifthe Staffdoes not concur with the Company's position, we would appreciate an opportunity to 
confer with the Staffconcerning this matter prior to the determination ofthe Staff's final position. In 
addition, the Company requests that the Proponent copy the undersigned on any response it may choose 
to make to the Staff, pursuant to Rule 14a-8(k). 

Please contact Brian Miller ofLatham & Watkins LLP at (202) 637-2332 to discuss any 
questions you may have regarding this matter. 

Very truly yours, 

ofLATHAM& WATKINS LLP 

Enclosures 

cc: John Chevedden 
Kenneth Wimberly, American Airlines Group Inc. 
Tony Richmond, Latham & Watkins LLP 
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Exhibit A 



  

 

  

 

 

     

  

 

    

       

         

   

UNITED STATES 

SECURITIES AND EXCHANGE COMMISSION 

Washington, D.C. 20549 

FORM 8-K 

CURRENT REPORT 

Pursuant to Section 13 or 15(d) 

of the Securities Exchange Act of 1934 

Date of Report (Date of earliest event reported): February 20, 2018 

AMERICAN AIRLINES GROUP INC. 
(Exact name of registrant as specified in its charter) 

Delaware 1-8400 75-1825172 

(State or other Jurisdiction (Commission (IRS Employer 

of Incorporation) File Number) Identification No.) 

4333 Amon Carter Blvd., Fort Worth, Texas 76155 

(Address of principal executive offices) (Zip Code) 

Registrant’s telephone number, including area code: 

(817) 963-1234 

N/A 

(Former name or former address if changed since last report.) 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under 

any of the following provisions: 

☐ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425) 

☐ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12) 

☐ Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b)) 

☐ Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c)) 

Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 

(§230.405 of this chapter) or Rule 12b-2 of the Securities Exchange Act of 1934 (§240.12b-2 of this chapter). 

☐ Emerging Growth Company 

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for 

complying with any new or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act.  ☐ 



  

     

    

      

     

 

 

   

      

   

  

   

    

     

 

 

  

ITEM 8.01 OTHER EVENTS 

On February 20, 2018, the Board of Directors (the “Board”) of American Airlines Group Inc. (the “Company”) approved an amendment 

(the “Charter Amendment”) to the Company’s Restated Certificate of Incorporation, and recommended that the stockholders approve 

the Charter Amendment at the Company’s 2018 annual meeting of stockholders, expected to be held in June 2018. If approved by 

stockholders, the Charter Amendment will remove the existing prohibition on the right of stockholders to call a special meeting of 

stockholders and instead permit stockholders who hold, in the aggregate, at least 20% of the voting power of the outstanding shares of 

the Company to call a special meeting of stockholders. The existing Restated Certificate of Incorporation will remain in effect unless 

and until stockholders approve the Charter Amendment. 

Also on February 20, 2018, the Board approved the Third Amended and Restated Bylaws (the “Restated Bylaws”) to establish the 

procedural and disclosure requirements in connection with permitting stockholders who hold, in the aggregate, at least 20% of the 

voting power of the outstanding shares of the Company to call a special meeting of stockholders. The effectiveness of the Restated 

Bylaws is subject to and conditioned upon the approval of the Charter Amendment by the stockholders at the annual meeting. The 

Company’s current Bylaws will remain in effect unless and until stockholders approve the Charter Amendment. 

The foregoing descriptions are qualified by reference to the forms of such proposed amendments, which are filed as Exhibits 99.1 and 

99.2, respectively, to this current report on Form 8-K and are incorporated herein by reference. Exhibit 99.2 is blacklined to show the 

amendments reflected in the Restated Bylaws as compared to the existing Bylaws. 

ITEM 9.01 FINANCIAL STATEMENTS AND EXHIBITS 

(d) Exhibits. 

Description Exhibit 

99.1 Proposed Certificate of Amendment of Restated Certificate of Incorporation of American Airlines Group Inc. 

99.2 Proposed Third Amended and Restated Bylaws of American Airlines Group Inc. (marked to show changes from the 

Second Amended and Restated Bylaws). 



     

  

SIGNATURES 

Pursuant to the requirements of the Securities Exchange Act of 1934, American Airlines Group Inc. has duly caused this report to be 

signed on its behalf by the undersigned hereunto duly authorized. 

AMERICAN AIRLINES GROUP INC. 

Date: February 21, 2018 By: /s/ Stephen L. Johnson 

Stephen L. Johnson 

Executive Vice President, Corporate Affairs 



 

 

 

 

   

   

  

   

 

   

    

 

  

    

  

 

  

   

     

     

    

   

  

Exhibit 99.1 

CERTIFICATE OF AMENDMENT 

OF 

RESTATED CERTIFICATE OF INCORPORATION 

OF 

AMERICAN AIRLINES GROUP INC. 

[•], 2018 

The undersigned duly authorized officer of American Airlines Group Inc., a Delaware corporation, hereby certifies the following: 

1. The name of the corporation is American Airlines Group Inc. (the “Corporation”). The Corporation was originally incorporated 

under the name AA Inc. The original certificate of incorporation of the Corporation was filed with the office of the Secretary of State of 

the State of Delaware on February 16, 1982. On March 10, 1982, the name of the Corporation was changed to AMR Corporation. On 

December 9, 2013, in accordance with the provisions of Sections 242, 245 and 303 of the General Corporation Law of the State of 

Delaware (as the same exists or may hereafter be amended, the “DGCL”), the Corporation filed with the Secretary of State of the State 

of Delaware an Amended and Restated Certificate of Incorporation. On December 9, 2013, in accordance with Sections 242 and 303 of 

the DGCL, the Corporation filed with the Secretary of State of the State of Delaware a Certificate of Amendment to the Amended and 

Restated Certificate of Incorporation, which amendment changed the name of the Corporation to American Airlines Group Inc. (and 

effected conforming changes). On December 9, 2013, in accordance with Sections 245 and 303 of the DGCL, the Corporation filed with 

the Secretary of State of the State of Delaware a Restated Certificate of Incorporation, which integrated the Amended and Restated 

Certificate of Incorporation and the Certificate of Amendment to the Amended and Restated Certificate of Incorporation. 

2. The following amendment to the Restated Certificate of Incorporation is hereby adopted: 

The second and third sentences of Article VIII shall be deleted in their entirety and replaced with the following: 

Unless otherwise required by law, special meetings of the stockholders for any purpose or purposes may only be called only 

(i) by the Chairman of the Board of Directors, (ii) by the Board of Directors, (iii) by the Chief Executive Officer, or (iv) by 

the Secretary of the Corporation, following his or her receipt of one or more written demands to call a special meeting of the 

stockholders from stockholders of record who hold, in the aggregate, at least 20% of the voting power of the outstanding 

shares of the Corporation determined in accordance with the provisions of the Corporation’s Bylaws and who otherwise 

comply with such other requirements and procedures set forth in the Corporation’s Bylaws, as now or hereinafter in effect. 



    

  

  

     

3. This Certificate of Amendment of the Restated Certificate of Incorporation has been duly adopted in accordance with the 

provisions of Sections 242 of the DGCL. 

4. This Certificate of Amendment of the Restated Certificate of Incorporation shall become effective immediately upon filing of 

this Certificate of Amendment with the Secretary of State of the State of Delaware. 

IN WITNESS WHEREOF, the Corporation has caused this Certificate of Amendment to be executed on its behalf on this [•] day 

of [•], 2018. 

AMERICAN AIRLINES GROUP INC. 

By: 

Name: 

Title: 
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Exhibit 99.2 

SECONDTHIRD AMENDED AND RESTATED BYLAWS 

OF 

AMERICAN AIRLINES GROUP INC. 

(hereinafter called the “Corporation”) 

Adopted January 25[•], 20172018 

* * * * * * * * * * * 

ARTICLE I 

Offices 

The registered office of the Corporation shall be in the City of Wilmington, County of New Castle, Delaware. The Corporation may 

also have offices at such other places, both within and without the State of Delaware, as the Board of Directors may from time to time 

determine. 

ARTICLE II 

Meetings of Stockholders 

SECTION 1. Annual Meetings. The annual meeting of stockholders for the election of Directors shall be held on such date and at such 

time as shall be designated from time to time by the Board of Directors, at which meeting the stockholders shall elect a Board of 

Directors pursuant to Article III hereof and may transact such other business as may properly come before the meeting in accordance 

with Section 7 of this Article II. 

SECTION 2. Special Meetings of Stockholders. 

SECTION 2. Special Meetings.(a) Unless otherwise required by law or the Amended and Restated Certificate of Incorporation, as the 

same may be amended, restated or supplemented from time to time (the “Certificate of Incorporation”), special meetings of the 

stockholders, for any purpose or purposes, may only be called by eitheronly (i) by the Chairman of the Board of Directors, (ii) by the 

Board of Directors, (iii) by the Chief Executive Officer or (iiiiv) by the Board of Directors. At a special meeting of stockholders, 

only such business shall be conducted as shall be specified in the notice of meeting (or any supplement thereto). The ability of 

the stockholdersSecretary of the Corporation, following his or her receipt of one or more written demands to call a special 

meeting of the stockholders is hereby specifically denied.in accordance with, and subject to, this Article II, Section 2 from 

stockholders of record as of the record date fixed in accordance with Article II, Section 4(d) who hold, in the aggregate, at least 

20% (the “Requisite Percentage”) of the voting power of the outstanding shares of the Corporation (the “Requesting Group”). 

The notice of a special meeting shall state the purpose or purposes of the special meeting, and the business to be conducted at 

the special meeting shall be limited to the purpose or purposes stated in the notice. Except in accordance with this Article II, 

Section 2, stockholders shall not be permitted to propose business to be brought before a special meeting of the stockholders. 

Stockholders who nominate persons for election to the board of directors at a special meeting must also comply with the 

requirements set forth in Article III, Sections 2 and 7. 

(b) No stockholder may demand that the Secretary of the Corporation call a special meeting of the stockholders pursuant to 

Article II, Section 2(a) unless a stockholder of record has first submitted a request in writing that the Board of Directors fix a 

record date (a “Demand Record Date”) for the purpose of determining the stockholders entitled to demand that the Secretary 

of the Corporation call such special meeting, which request shall be in proper form and delivered to, or mailed and received by, 

the Secretary of the Corporation at the principal executive offices of the Corporation. 

http:denied.in


 

 

  

 

 

  

   

  

  

 

    

 

      

 

 

    

  

    

 

  

 

 

 

    

 

  

  

(c) To be in proper form for purposes of this Article II, Section 2, a request by a stockholder for the Board of Directors to fix a 

Demand Record Date shall set forth: 

(i) As to each Requesting Person (as defined below), the Stockholder Information (as defined in Article II, Section 7(c)(i), except 

that for purposes of this Article II, Section 2 the term “Requesting Person” shall be substituted for the term “Proposing Person” 

in all places it appears in Article II, Section 7(c)(i) and Section 7(c)(ii)); 

(ii) As to each Requesting Person, any Disclosable Interests (as defined in Article II, Section 7(c)(ii), except that for purposes of 

this Article II, Section 2 the term “Requesting Person” shall be substituted for the term “Proposing Person” in all places it 

appears in Article II, Section 7(c)(ii) and the disclosure in clause (I) of Article II, Section 7(c)(ii) shall be made with respect to 

the business proposed to be conducted at the special meeting or the proposed election of directors at the special meeting, as the 

case may be); 

(iii) As to each item of business that the Requesting Person proposes to bring before the special meeting, (A) a brief description 

of the business desired to be brought before the special meeting, the reasons for conducting such business at the special meeting 

and any material interest in such business of each Requesting Person, (B) the text of the proposal or business (including the text 

of any resolutions proposed for considera tion), and (C) a reasonably detailed description of all agreements, arrangements, 

discussions and understandings (x) between or among any of the Requesting Persons or (y) between or among any Requesting 

Person and any other record or beneficial holder(s) or persons(s) who have a right to acquire beneficial ownership at any time 

in the future of the shares of any class or series of the Corporation (including their names) in connection with the proposal of 

such business by such stockholder, and (D) any other information relating to such item of business that would be required to be 

disclosed in a proxy statement or other filing required to be made in connection with solicitations of proxies in support of the 

business proposed to be brought before the meeting pursuant to Section 14(a) of the Exchange Act; provided, however, that the 

disclosures required by this paragraph (iii) shall not include any disclosures with respect to any broker, dealer, commercial 

bank, trust company or other nominee who is a Requesting Person solely as a result of being the stockholder directed to prepare 

and submit the notice required by these Bylaws on behalf of a beneficial owner; and 

(iv) If directors are proposed to be elected at the special meeting, the Nominee Information for each person whom a Requesting 

Person expects to nominate for election as a director at the special meeting. 

For purposes of this Article II, Section 2(c), the term “Requesting Person” shall mean (i) the stockholder making the request to 

fix a Demand Record Date for the purpose of determining the stockholders entitled to demand that the Secretary call a special 

meeting, (ii) each member of the Requesting Group, (iii) the beneficial owner or beneficial owners, if different, on whose behalf 

such request is made, (iv) any affiliate or associate of such stockholder or beneficial owner and (v) any other person with whom 

such stockholder or beneficial owner (or any of their respective affiliates or associates) is Acting in Concert (as defined in 

Article II, Section 7(c)). 

(d) Within ten days after receipt of a request to fix a Demand Record Date in proper form and otherwise in compliance with 

this Article II, Section 2 from any stockholder of record, the Board of Directors may adopt a resolution fixing a Demand Record 

Date for the purpose of determining the stockholders entitled to demand that the Secretary of the Corporation call a special 

meeting, which date shall not precede the date upon which the resolution fixing the Demand Record Date is adopted by the 

Board of Directors. If no resolution fixing a Demand Record Date has been adopted by the Board of Directors within the ten 

day period after the date on which such a request to fix a Demand Record Date was received by the Secretary of the 

Corporation in proper form, the Demand Record Date in respect thereof shall be deemed to be the 20th day after the date on 

which such a request is received. Notwithstanding anything in this Article II, Section 2 to the contrary, no Demand Record Date 

shall be fixed if the Board of Directors determines that the demand or demands that would otherwise be submitted following 

such Demand Record Date could not comply with the requirements set forth in clauses (ii), (iv), (v) or (vi) of Article II, Section 2 

(f). 

(e) Without qualification, a special meeting of the stockholders shall not be called pursuant to Article II, Section 2(a) unless 

stockholders of record as of the Demand Record Date who hold the Requisite Percentage timely provide one or more demands 

to call such special meeting in writing and in proper form to the Secretary of the Corporation at the principal executive offices 

of the Corporation. Only stockholders of record on the Demand Record Date shall be entitled to demand that the Secretary of 

the Corporation call a 

2 



 

 

  

 

 

  

  

 

 

     

  

  

 

 

  

 

 

 

 

    

 

 

 

  

 

 

special meeting of the stockholders pursuant to Article II, Section 2(a). To be timely, a stockholder’s demand to call a special 

meeting must be delivered to, or mailed and received at, the principal executive offices of the Corporation not later than the 

60th day following the Demand Record Date. To be in proper form for purposes of this Article II, Section 2, a demand to call a 

special meeting shall set forth (i) the business proposed to be conducted at the special meeting or the proposed election of 

directors at the special meeting, as the case may be, (ii) the text of the proposal or business (including the text of any resolutions 

proposed for consideration), if applicable, and (iii) with respect to any stockholder or stockholders submitting a demand to call 

a special meeting (except for any stockholder that has provided such demand in response to a solicitation made pursuant to, and 

in accordance with, Section 14(a) of the Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder 

(as so amended and inclusive of such rules and regulations, the “Exchange Act”) by way of a solicitation statement filed on 

Schedule 14A) (a “Solicited Stockholder”) the information required to be provided pursuant to this Article II, Section 2 of a 

Requesting Person. A stockholder may revoke a demand to call a special meeting by written revocation delivered to the 

Secretary at any time prior to the special meeting. If any such revocation(s) are received by the Secretary after the Secretary’s 

receipt of written demands from the holders of the Requisite Percentage of stockholders, and as a result of such revocation(s), at 

any time there no longer are unrevoked demands from the Requisite Percentage of stockholders to call a special meeting, the 

Board of Directors shall have the discretion to determine whether or not to proceed with the special meeting. 

(f) The Secretary shall not accept, and shall consider ineffective, a written demand from a stockholder to call a special meeting 

(i) that does not comply with this Article II, Section 2, (ii) that relates to an item of business to be transacted at such meeting 

that is not a proper subject for stockholder action under applicable law, (iii) that includes an item of business to be transacted at 

such meeting that did not appear on the written request that resulted in the determination of the Demand Record Date, (iv) that 

relates to an item of business that is identical or substantially similar to an item of business (a “Similar Item”) for which a 

record date for notice of a stockholder meeting (other than the Demand Record Date) was previously fixed and such demand is 

delivered between the time beginning on the 61st day after such previous record date and ending on the one-year anniversary of 

such previous record date, (v) if the Board of Directors calls an annual or special meeting of stockholders (in lieu of calling the 

special meeting to which the written demand relates) in accordance with Article II, Section 2(g), or (vi) if a Similar Item has 

been presented at the most recent annual meeting or at any special meeting held within one year prior to receipt by the 

Secretary of such demand to call a special meeting. 

(g) After receipt of demands in proper form and in accordance with this Article II, Section 2 from a stockholder or stockholders 

holding the Requisite Percentage, the Board of Directors shall duly call, and determine the place, date and time of, a special 

meeting of stockholders for the purpose or purposes and to conduct the business specified in the demands received by the 

Corporation. The record date for notice and voting for such a special meeting shall be fixed in accordance with Article II, 

Section 8 of these Bylaws. The Board of Directors shall provide written notice of such special meeting to the stockholders in 

accordance with Article II, Section 8. Notwithstanding anything in these Bylaws to the contrary, the Board of Directors may 

(i) submit its own proposal or proposals for consideration at such a special meeting or (ii) in lieu of calling the special meeting 

demanded by a stockholder or stockholders holding the Requisite Percentage, present a Similar Item for stockholder approval 

at any other meeting of stockholders that is held within 120 days after the date on which the Corporation receives written 

demands for a special meeting from a stockholder or stockholders holding the Requisite Percentage. 

(h) In connection with a special meeting called in accordance with this Article II, Section 2, the stockholder or stockholders 

(except for any Solicited Stockhol der) who requested that the Board of Directors fix a record date for notice and voting for the 

special meeting in accordance with this Article II, Section 2 or who delivered a demand to call a special meeting to the Secretary 

shall further update and supplement the information previously provided to the Corporation in connection with such request or 

demand, if necessary, so that the information provided or required to be provided in such request or demand pursuant to this 

Article II, Section 2 shall be true and correct as of the record date for notice of the special meeting and as of the date that is ten 

business days prior to the special meeting or any adjournment or postponement thereof, and such update and supplement shall 

be delivered to, or mailed and received by, the Secretary at the principal executive offices of the Corporation not later than five 

business days after the record date for notice 
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of the special meeting (in the case of the update and supplement required to be made as of such record date), and not later than 

eight business days prior to the date for the special meeting or, if practicable, any adjournment or postponement thereof (and, if 

not practicable, on the first practicable date prior to the date to which the special meeting has been adjourned or postponed) (in 

the case of the update and supplement required to be made as of ten business days prior to the special meeting or any 

adjournment or postponement thereof). 

(i) Notwithstanding anything in these Bylaws to the contrary, the Secretary shall not be required to call a special meeting 

pursuant to this Article II, Section 2 except in accordance with this Article II, Section 2. If the Board of Directors shall 

determine that any request to fix a record date for notice and voting for the special meeting or demand to call and hold a special 

meeting was not properly made in accordance with this Article II, Section 2, or shall determine that the stockholder or 

stockholders requesting that the Board of Directors fix such record date or submitting a demand to call the special meeting 

have not otherwise complied with this Arti cle II, Section 2, then the Board of Directors shall not be required to fix such record 

date or to call and hold the special meeting. In addition to the requirements of this Article II, Section 2, each Requesting Person 

shall comply with all requirements of applicable law, including all requirements of the Exchange Act, with respect to any 

request to fix a record date for notice and voting for the special meeting or demand to call a special meeting. 

SECTION 3. Location of Meetings. All meetings of the stockholders for any purpose may be held, within or without the State of 

Delaware, at such time and place as shall be designated from time to time by the Board of Directors. The Board of Directors may, in its 

sole discretion, determine that a meeting of stockholders shall not be held at any place, but may instead be held solely by means of 

remote communication as authorized by Section 211(a)(2) of the General Corporation Law of the State of Delaware (the “DGCL”). 

SECTION 4. List of Stockholders. The Secretary shall cause to be prepared a complete list of stockholders entitled to vote at any meeting 

of the stockholders, arranged in alphabetical order and showing the address of each stockholder and number of shares registered in the 

name of each stockholder. The Corporation shall not be required to include electronic mail addresses or other electronic contact 

information on such list. Such list shall be open to the examination of any stockholder, for any purpose germane to the meeting for a 

period of at least ten days prior to the meeting, at the election of the Corporation, either: (i) on a reasonably accessible electronic 

network, provided that the information required to gain access to such list is provided with the notice of the meeting, or (ii) during 

ordinary business hours, at the Corporation’s principal executive office. In the event that the Corporation determines to make the list 

available on an electronic network, the Corporation may take reasonable steps to ensure that such information is available only to 

stockholders of the Corporation. If the meeting is to be held at a place, then the list shall be produced and kept at the time and place of 

the meeting during the whole time thereof, and may be inspected by any stockholder who is present. If the meeting is to be held solely 

by means of remote communication, then the list shall also be open to the examination of any stockholder during the whole time of the 

meeting on a reasonably accessible electronic network, and the information required to access such list shall be provided with the notice 

of the meeting. 

SECTION 5. Voting. Unless otherwise required by applicable law, the Certificate of Incorporation, these Bylaws, or the rules or 

regulations of any stock exchange applicable to the Corporation, any question brought before any meeting of the stockholders, other 

than the election of Directors, shall be decided by the affirmative vote of the holders of a majority of the total number of votes of the 

Corporation’s capital stock present in person or represented by proxy at the meeting and entitled to vote on the subject matter, voting as 

a single class. Except as otherwise required by applicable law, by the Certificate of Incorporation, or by these Bylaws, each stockholder 

entitled to vote shall, at every meeting of the stockholders, be entitled to one vote in person or by proxy (as described below) for each 

share of voting stock held by him. Such right to vote shall be subject to the right of the Board of Directors to fix a record date for voting 

stockholders as hereinafter provided. The Board of Directors, in its discretion, or the Officer of the Corporation presiding at a meeting 

of the stockholders, in such Officer’s discretion, may require that any votes cast at such meeting shall be cast by written ballot. Any 

action required or permitted to be taken by the stockholders of the Corporation must be effected at a duly called annual or special 

meeting of stockholders of the Corporation. 
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SECTION 6. Proxies. Each stockholder entitled to vote at a meeting of stockholders may authorize another person or persons to act for 

him or her by proxy, but no such proxy shall be voted or acted upon after three years from its date, unless the proxy provides for a 

longer period. A duly executed proxy shall be irrevocable if it states that it is irrevocable and if, and only as long as, it is coupled with 

an interest sufficient in law to support an irrevocable power. A proxy may be made irrevocable regardless of whether the interest with 

which it is coupled is an interest in the stock itself or an interest in the Corporation generally. Any proxy is suspended when the person 

executing the proxy is present at a meeting of stockholders and elects to vote, except that when such proxy is coupled with an interest 

and the fact of the interest appears on the face of the proxy, the agent named in the proxy shall ha ve all voting and other rights referred 

to in the proxy, notwithstanding the presence of the person executing the proxy. At each meeting of the stockholders, and before any 

voting commences, all proxies filed at or before the meeting shall be submitted to and examined by the Secretary or a person designated 

by the Secretary, and no shares may be represented or voted under a proxy that has been found to be invalid or irregular. 

Without limiting the manner in which a stockholder may authorize another person or persons to act for such stockholder as proxy, the 

following shall constitute a valid means by which a stockholder may grant such authority: 

(a) A stockholder may execute a writing authorizing another person or persons to act for such stockholder as proxy. Execution may be 

accomplished by the stockholder or such stockholder’s authorized officer, director, employee or agent signing such writing or causing 

such person’s signature to be affixed to such writing by any reasonable means, including, but not limited to, by facsimile signature. 

(b) A stockholder may authorize another person or persons to act for such stockholder as proxy by transmitting or authorizing the 

transmission of a telegram, cablegram or other means of electronic transmission to the person who will be the holder of the proxy or to 

a proxy solicitation firm, proxy support service organization or like agent duly authorized by the person who will be the holder of the 

proxy to receive such transmission, provided that any such telegram, cablegram or other means of electronic transmission must either 

set forth or be submitted with information from which it can be determined that the telegram, cablegram or other electronic transmission 

was authorized by the stockholder. If it is determined that such telegrams, cablegrams or other electronic transmissions are valid, the 

inspectors or, if there are no inspectors, such other persons making that determination shall specify the information, on which they 

relied. 

Any copy, facsimile telecommunication or other reliable reproduction of the writing or transmission authorizing another person or 

persons to act as proxy for a stockholder may be substituted or used in lieu of the original writing or transmission for any and all 

purposes for which the original writing or transmission could be used; provided, however, that such copy, facsimile telecommunication 

or other reproduction shall be a complete reproduction of the entire original writing or transmission. 

SECTION 7. Nature of Business at Annual Meetings of Stockholders. 

(a) At an annual meeting of the stockholders, only such business shall be conducted as shall have been properly brought before the 

meeting. To be properly brought before an annual meeting, business must be (i) brought before the meeting by the Board of Directors 

and specified in a notice of meeting given by or at the direction of the Board of Directors or (ii) otherwise properly brought before the 

meeting by a stockholder present in person who (A) (1) was a beneficial owner of shares of the Corporation both at the time of giving 

the notice provided for in this Article II, Section 7 and at the time of the meeting, (2) is entitled to vote at the meeting, and (3) has 

complied with this Article II, Section 7 in all applicable respects, (B) properly made such proposal in accordance with Rule 14a-8 under 

the Securities Exchange Act of 1934, as amended, and the rules and regulations thereunder (as so amended and inclusive of such 

rules and regulations, the “Exchange Act”) or (C) by any Eligible Stockholder (as defined in Article III, Section 8) in accordance 

with the procedures set forth in Article III, Section 8. The foregoing clause (ii) shall be the exclusive means for a stockholder to propose 

business to be brought before an annual meeting of the stockholders. Stockholders shall not be permitted to propose business to be 

brought before a special meeting of the stockholders, and theThe only matters that may be brought before a special meeting are the 

matters specified in the notice of meeting given by or at the direction of the person calling the meeting pursuant to Article II, 

Section 2. For purposes of this Article II, Section 7, “present in person” shall mean that the stockholder proposing that the business be 

brought before the annual meeting of the Corporation, or, if the proposing stockholder is not an individual, a qualified representative of 

such proposing stockholder, appear at such annual meeting. A “qualified representative” of such proposing stockholder shall be, if such 

proposing stockholder is (i) a general or 
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limited partnership, any general partner or person who functions as a general partner of the general or limited partnership or who 

controls the general or limited partnership, (ii) a trust, any trustee of the trust, or (iii) a corporation, limited liability company or other 

entity, any officer or person who functions as an officer of the corporation, limited liability company or other entity or any officer, 

director, general partner or person who functions as an officer, director or general partner of any entity ultimately in control of the 

corporation, limited liability company or other entity. Stockholders seeking to nominate persons for election to the Board of Directors 

must comply with Article III, Sections 2 and 7 or Article III, Section 8, as applicable, and this Article II, Section 7 shall not be 

applicable to nominations except as expressly provided in Article III, Sections 2 and 7. 

(b) In addition to any other applicable requirements, for business to be properly brought before an annual meeting by a stockholder, the 

stockholder must (i) (x) provide Timely Notice (as defined below) thereof in writing and in proper form to the Secretary of the 

Corporation and (y) provide any updates or supplements to such notice at the times and in the forms required by this Article II, 

Section 7; or (ii) comply with Article III, Section 8. To be timely, a stockholder’s notice must be delivered to, or mailed and received at, 

the principal executive offices of the Corporation not less than 90 days nor more than 120 days prior to the one-year anniversary of the 

preceding year’s annual meeting; provided, however, that if the date of the annual meeting is more than 30 days before or after such 

anniversary date, notice by the stockholder to be timely must be so delivered, or mailed and received, not later than the 90th day prior to 

such annual meeting or, if later, the tenth day following the day on which public disclosure of the date of such annual meeting was first 

made (such notice within such time periods, “Timely Notice”). In no event shall any adjournment or postponement of an annual 

meeting or the announcement thereof commence a new time period for the giving of Timely Notice as described above. 

(c) To be in proper form for purposes of this Article II, Section 7, a stockholder’s notice to the Secretary shall set forth: 

(i) As to each Proposing Person (as defined below), (A) the name and address of such Proposing Person (including, if applicable, the 

name and address that appear on the Corporation’s books and records); and (B) the class or series and number of shares of the 

Corporation that are, directly or indirectly, owned of record or beneficially owned (within the meaning of Rule 13d-3 under the 

Exchange Act) by such Proposing Persons, except that such Proposing Person shall in all events be deemed to beneficially own any 

shares of any class or series of the Corporation as to which such Proposing Person has a right to acquire beneficial ownership at any 

time in the future (the disclosures to be made pursuant to the foregoing clauses (A) and (B) are referred to as “Stockholder 

Information”); 

(ii) As to each Proposing Person, (A) the full notional amount of any securities that, directly or indirectly, underlie any “derivative 

security” (as such term is defined in Rule 16a-1(c) under the Exchange Act) that constitutes a “call equivalent position” (as such term is 

defined in Rule 16a-1(b) under the Exchange Act) (“Synthetic Equity Position”) and that is, directly or indirectly, held or maintained by 

such Proposing Person with respect to any shares of any class or series of shares of the Corporation; provided that, for the purposes of 

the definition of “Synthetic Equity Position,” the term “derivative security” shall also include any security or instrument that would not 

otherwise constitute a “derivative security” as a result of any feature that would make any conversion, exercise or similar right or 

privilege of such security or instrument becoming determinable only at some future date or upon the happening of a future occurrence, 

in which case the determination of the amount of securities into which such security or instrument would be convertible or exercisable 

shall be made assuming that such security or instrument is immediately convertible or exercisable at the time of such determination; 

and, provided, further, that any Proposing Person satisfying the requirements of Rule 13d-1(b)(1) under the Exchange Act (other than a 

Proposing Person that so satisfies Rule 13d-1(b)(1) under the Exchange Act solely by reason of Rule 13d-1(b)(1)(ii)(E)) shall not be 

deemed to hold or maintain the notional amount of any securities that underlie a Synthetic Equity Position held by such Proposing 

Person as a hedge with respect to a bona fide derivatives trade or position of such Proposing Person arising in the ordinary course of 

such Proposing Person’s business as a derivatives dealer, (B) any rights to dividends on the shares of any class or series of shares of the 

Corporation owned beneficially by such Proposing Person that are separated or separable from the underlying shares of the Corporation, 

(C)(x) if such Proposing Person is (i) a general or limited partnership, syndicate or other group, the identity of each general partner and 

each person who functions as a general partner of the general or limited partnership, each member of the syndicate or group and each 

person controlling the general partner or member, a trust, any trustee of the trust, or (iii) a corporation, limited liability company or 

other entity, the identity of each officer and each person who functions as an officer of the corporation, limited liability company or 

other entity, each person controlling the corporation, limited liability company or other entity, and each officer, director, general partner 

and person who functions as an 
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officer, director or general partner of any entity ultimately in control of the corporation, limited liability company or other entity (each 

such person or persons set forth in the preceding clauses (i), (ii) and (iii), a “Responsible Person”), any fiduciary duties owed by such 

Responsible Person to the equity holders or other beneficiaries of such Proposing Person and any material interests or relationships of 

such Responsible Person that are not shared generally by other record or beneficial holders of the shares of any class or series of the 

Corporation and that reasonably could have influenced the decision of such Proposing Person to propose such business to be brought 

before the meeting, and (y) if such Proposing Person is a natural person, any material interests or relationships of such natural person 

that are not shared generally by other record or beneficial holders of the shares of any class or series of the Corporation and that 

reasonably could have influenced the decision of such Proposing Person to propose such business to be brought before the meeting, 

(D) any material shares or any Synthetic Equity Position in any principal competitor of the Corporation held by such Proposing Persons, 

(E) a summary of any material discussions regarding the business proposed to be brought before the meeting (1) between or among any 

of the Proposing Persons or (2) between or among any Proposing Person and any other record or beneficial holder of the shares of any 

class or series of the Corporation (including their names), (F) any material pending or threatened legal proceeding in which such 

Proposing Person is a party or material participant involving the Corporation or any of its Officers or Directors, or any affiliate of the 

Corporation, (G) any other material relationship between such Proposing Person, on the one hand, and the Corporation, any affiliate of 

the Corporation or any principal competitor of the Corporation, on the other hand, (H) any direct or indirect material interest in any 

material contract or agreement of such Proposing Person with the Corporation, any affiliate of the Corporation or any principal 

competitor of the Corporation (including, in any such case, any employment agreement, collective bargaining agreement or consulting 

agreement) and (I) any other information relating to such Proposing Person that would be required to be disclosed in a proxy statement 

or other filing required to be made in connection with solicitations of proxies or consents by such Proposing Person in support of the 

business proposed to be brought before the meeting pursuant to Section 14(a) of the Exchange Act (the disclosures to be made pursuant 

to the foregoing clauses (A) through (I) are referred to as “Disclosable Interests”); provided, however, that Disclosable Interests shall 

not include any such disclosures with respect to the ordinary course business activities of any broker, dealer, commercial bank, trust 

company or other nominee who is a Proposing Person solely as a result of being the stockholder directed to prepare and submit the 

notice required by these Bylaws on behalf of a beneficial owner; and 

(iii) As to each item of business that the stockholder proposes to bring before the annual meeting, (A) a brief description of the business 

desired to be brought before the annual meeting, the reasons for conducting such business at the annual meeting and any material 

interest in such business of each Proposing Person, (B) the text of the proposal or business (including the text of any resolutions 

proposed for consideration), (C) a reasonably detailed description of all agreements, arrangements and understandings (x) between or 

among any of the Proposing Persons or (y) between or among any Proposing Person and any other person or entity (including their 

names) in connection with the proposal of such business by such stockholder; and (D) any other information relating to such item of 

business that would be required to be disclosed in a proxy statement or other filing required to be made in connection with solicitations 

of proxies in support of the business proposed to be brought before the meeting pursuant to Section 14(a) of the Exchange Act; 

provided, however, that the disclosures required by this paragraph (iii) shall not include any disclosures with respect to any broker, 

dealer, commercial bank, trust company or other nominee who is a Proposing Person solely as a result of being the stockholder directed 

to prepare and submit the notice required by these Bylaws on behalf of a beneficial owner. 

For purposes of this Article II, Section 7, the term “Proposing Person” shall mean (i) the stockholder providing the notice of business 

proposed to be brought before an annual meeting, (ii) the beneficial owner or beneficial owners, if different, on whose behalf the notice 

of the business proposed to be brought before the annual meeting is made, (iii) any participant (as defined in paragraphs (a)(ii)-(vi) of 

Instruction 3 to Item 4 of Schedule 14A) with such stockholder in such solicitation or associate (each within the meaning of Rule 12b-2 

under the Exchange Act for purposes of these Bylaws) of such stockholder or beneficial owner and (iv) any other person with whom 

such stockholder or such beneficial owner (or any of their respective associates or other participants in such solicitation) is Acting in 

Concert (as defined below). 

A person shall be deemed to be “Acting in Concert” with another person for purposes of these Bylaws if such person knowingly acts 

(whether or not pursuant to an express agreement, arrangement or understanding) in concert or in parallel with, or towards a common 

goal with such other person, relating to changing or influencing the control of the Corporation or in connection with or as a participant 

in any transaction having that purpose or effect, where 
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(A) each person is conscious of the other person’s conduct and this awareness is an element in their decision-making processes and 

(B) at least one additional factor suggests that such persons intend to act in concert or in parallel, which such additional factors may 

include, without limitation, exchanging information (whether publicly or privately), attending meetings, conducting discussions, or 

making or soliciting invitations to act in concert or in parallel; provided, that a person shall not be deemed to be Acting in Concert with 

any other person solely as a result of the solicitation or receipt of (1) revocable proxies or consents from such other person in response 

to a solicitation made pursuant to, and in accordance with, Section 14(a) of the Exchange Act by way of a proxy or consent solicitation 

statement filed on Schedule 14A or (2) tenders of securities from such other person in a public tender or exchange offer made pursuant 

to, and in accordance with, Section 14(d) of the Exchange Act by means of a tender offer statement filed on Schedule TO. A person 

Acting in Concert with another person shall be deemed to be Acting in Concert with any third party who is also Acting in Concert with 

such other person. 

(d) A Proposing Person shall update and supplement its notice to the Corporation of its intent to propose business at an annual meeting, 

if necessary, so that the information provided or required to be provided in such notice pursuant to this Article II, Section 7 shall be true 

and correct as of the record date for the meeting and as of the date that is ten business days prior to the meeting or any adjournment or 

postponement thereof, and such update and supplement shall be delivered to, or mailed and received by, the Secretary at the principal 

executive offices of the Corporation not later than five business days after the record date for the meeting (in the case of the update and 

supplement required to be made as of the record date), and not later than eight business days prior to the date for the meeting or, if 

practicable, any adjournment or postponement thereof (and, if not practicable, on the first practicable date prior to the date to which the 

meeting has been adjourned or postponed) (in the case of the update and supplement required to be made as of ten business days prior to 

the meeting or any adjournment or postponement thereof). 

(e) Notwithstanding anything in these Bylaws to the contrary, no business shall be conducted at an annual meeting except in accordance 

with this Article II, Section 7 or Article III, Section 8. If the chairman of the meeting determines that the business was not properly 

brought before the meeting in accordance with this Article II, Section 7 or Article III, Section 8, he or she shall so declare to the 

meeting and any such business shall not be considered or transacted. 

(f) This Article II, Section 7 is expressly intended to apply to any business proposed to be brought before an annual meeting of 

stockholders other than any proposal made pursuant to Rule 14a-8 under the Exchange Act and any Proxy Access Notice (as defined 

below) submitted pursuant to Article III, Section 8. In addition to the requirements of this Article II, Section 7 with respect to any 

business proposed to be brought before an annual meeting, each Proposing Person shall comply with all applicable requirements of the 

Exchange Act with respect to any such business. Nothing in this Article II, Section 7 shall be deemed to affect the rights of stockholders 

to request inclusion of proposals in the Corporation’s proxy statement pursuant to Rule 14a-8 under the Exchange Act or the ability of 

any Eligible Stockholder (as defined in Article III, Section 8) to request inclusion of a Nominee in the Corporation’s proxy statement 

pursuant to Article III, Section 8. 

(g) For purposes of these Bylaws, “public disclosure” shall mean disclosure in a press release reported by a national news service or in a 

document publicly filed by the Corporation with the Securities and Exchange Commission (the “Commission”) pursuant to Sections 13, 

14 or 15(d) of the Exchange Act. 

SECTION 8. Notice to Stockholders . Whenever stockholders are required or permitted to take any action at a meeting, a written notice of 

the meeting shall be given, which shall state the place, if any, date and hour of the meeting, the means of remote communications, if 

any, by which stockholders and proxyholders may be deemed to be present in person and vote at such meeting, the record date for 

determining the stockholders entitled to vote at the meeting, if such date is different from the record date for determining stockholders 

entitled to notice of the meeting, and, in the case of a special meeting, the purpose or purposes for which the meeting is called. Unless 

otherwise required by law, written notice of any meeting shall be given not less than ten nor more than 60 days before the date of the 

meeting to each stockho lder entitled to notice of and to vote at such meeting. 

SECTION 9. Quorum. Unless otherwise required by applicable law or the Certificate of Incorporation, the holders of a majority in voting 

power of the Corporation’s capital stock issued and outstanding and entitled to vote at a meeting of stockholders, present in person or 

represented by proxy, shall constitute a quorum at all meetings of the stockholders for the transaction of business. A quorum, once 

established, shall not be broken by the withdrawal of 
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enough votes to leave less than a quorum. If, however, such quorum shall not be present or represented at any meeting of the 

stockholders, the chairman of the meeting or the stockholders entitled to vote at the meeting, present in person or represented by proxy, 

shall have the power to adjourn the meeting from time to time without further notice until a quorum shall be present or represented. 

SECTION 10. Adjournment. The chairman of the meeting may adjourn any meeting of the stockholders from time to time to reconvene at 

the same or some other place. Notice need not be given of any adjourned meeting if the time and place, if any, thereof and the means of 

remote communications, if any, by which stockholders and proxyholders may be deemed to be present in person and vote at such 

adjourned meeting are announced at the meeting at which the adjournment is taken. At the adjourned meeting, the Corporation may 

transact any business which might have been transacted at the original meeting. If the adjournment is for more than 30 days, or if after 

the adjournment a new record date is fixed for the adjourned meeting, notice of the adjourned meeting in accordance with the 

requirements of Section 8 of this Article II shall be given to each stockholder of record entitled to notice of and to vote at the meeting. 

SECTION 11. Record Date. In order that the Corporation may determine the stockholders entitled to notice of or to vote at any meeting 

of the stockholders or any adjournment thereof, the Board of Directors may fix a record date, which record date shall not precede the 

date upon which the resolution fixing the record date is adopted by the Board of Directors, and which record date shall not be more than 

60 nor less than ten days before the date of such meeting. If no record date is fixed by the Board of Directors, the record date for 

determining stockholders entitled to notice of or to vote at a meeting of the stockholders shall be at the close of business on the day next 

preceding the day on which notice is given, or, if notice is waived, at the close of business on the day next preceding the day on which 

the meeting is held. A determination of stockholders of record entitled to notice of or to vote at a meeting of the stockholders shall 

apply to any adjournment of the meeting; provided, however, that the Board of Directors may fix a new record date for the adjourned 

meeting. 

SECTION 12. Stock Ledger. The stock ledger of the Corporation shall be the only evidence as to who are the stockholders entitled to 

examine the stock ledger, the list required by Section 4 of this Article II or the books of the Corporation, or to vote in person or by 

proxy at any meeting of the stockholders. For these purposes, the stock ledger shall include the Foreign Stock Record described in 

Article XIII of these Bylaws and all the provisions of Article XIII governing the maintenance and use of the Foreign Stock Record. 

SECTION 13. Conduct of Meetings. The Board of Directors may adopt by resolution such rules and regulations for the conduct of any 

meeting of the stockholders as it shall deem appropriate. Except to the extent inconsistent with such rules and regulations as adopted by 

the Board of Directors, the chairman of any meeting of the stockholders shall have the right and authority to prescribe such rules, 

regulations and procedures and to do all such acts as, in the judgment of such chairman, are appropriate for the proper conduct of the 

meeting. Such rules, regulations or procedures, whether adopted by the Board of Directors or prescribed by the chairman of the 

meeting, may include, without limitation, the following: (a) the establishment of an agenda or order of business for the meeting; (b) the 

determination of when the polls shall open and close for any given matter to be voted on at the meeting; (c) rules and procedures for 

maintaining order at the meeting and the safety of those present; (d) limitations on attendance at or participation in the meeting to 

stockholders of record of the Corporation, their duly authorized and constituted proxies or such other persons as the chairman of the 

meeting shall determine; (e) restrictions on entry to the meeting after the time fixed for the commencement thereof; and (f) limitations 

on the time allotted to questions or comments by participants. 

SECTION 14. Inspectors of Meeting. In advance of any meeting of the stockholders, the Board of Directors, by resolution, the Chairman 

of the Board or the Chief Executive Officer shall appoint one or more inspectors to act at the meeting and make a written report thereof. 

One or more other persons may be designated as alternate inspectors to replace any inspector who fails to act. If no inspector or 

alternate is able to act at a meeting of the stockholders, the chairman of the meeting shall appoint one or more inspectors to act at the 

meeting. Unless otherwise required by applicable law, inspectors may be Officers, employees or agents of the Corporation. Each 

inspector, before entering upon the discharge of the duties of inspector, shall take and sign an oath faithfully to execute the duties of 

inspector with strict impartiality and according to the best of such inspector’s ability. The inspector shall have the duties prescribed by 

law and shall take charge of the polls and, when the vote is completed, shall make a certificate of the result of the vote taken and of such 

other facts as may be required by applicable law. 
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ARTICLE III 

Directors 

SECTION 1. Number of Directors. The Board of Directors shall consist of not less than one nor more than 15 members, the exact number 

of which shall be fixed from time to time by resolution adopted by the affirmative vote of a majority of the Board of Directors then in 

office, except as otherwise set forth in the Certificate of Incorporation or these Bylaws. Directors need not be stockholders. 

SECTION 2. Nomination of Directors. 

(a) Nominations of any person for election to the Board of Directors at an annual meeting or at a special meeting (but only if the 

election of Directors is a matter specified in the notice of meeting given by or at the direction of the person calling such special 

meeting) may be made at such meeting only (i) by or at the direction of the Board of Directors, including by any committee or persons 

authorized to do so by the Board of Directors or these Bylaws, (ii) by a stockholder present in person (A) who was a beneficial owner of 

shares of the Corporation both at the time of giving the notice provided for in this Article III, Section 2 and at the time of the meeting, 

(B) is entitled to vote at the meeting, and (C) has complied with this Article III, Sections 2 and 7 as to such notice and nomination or 

(iii) by any Eligible Stockholder (as defined in Article III, Section 8) in accordance with the procedures set forth in Article III, 

Section 8. For purposes of this Article III, Section 2, “present in person” shall mean that the stockholder proposing that the business be 

brought before the meeting of the Corporation, or, if the proposing stockholder is not an individual, a qualified representative of such 

proposing stockholder, appear at such meeting. A “qualified representative” of such proposing stockholder shall be, if such proposing 

stockholder is (i) a general or limited partnership, any general partner or person who functions as a general partner of the general or 

limited partnership or who controls the general or limited partnership, (ii) a trust, any trustee of the trust or (iii) a corporation, limited 

liability company or other entity, any officer or person who functions as an officer of the corporation, limited liability company or other 

entity or any officer, director, general partner or person who functions as an officer, director or general partner of any entity ultimately 

in control of the corporation, limited liability company or other entity. The foregoing clauses (ii) and (iii) shall be the exclusive means 

for a stockholder to make any nomination of a person or persons for election to the Board of Directors at an annual meeting or special 

meeting. 

(b) (i) In addition to any other applicable requirements, for a stockholder to make any nomination of a person or persons for election to 

the Board of Directors at an annual meeting pursuant to this Article III, Section 2, the stockholder must (A) provide notice thereof in 

writing and in proper form to the Secretary of the Corporation delivered to, or mailed and received at, the principal executive offices of 

the Corporation not less than 90 days nor more than 120 days prior to the one-year anniversary of the preceding year’s annual meeting; 

provided, however, that if the date of the annual meeting is more than 30 days before or after such anniversary date, notice by the 

stockholder to be timely must be so delivered, or mailed and received, not later than the 90th day prior to such annual meeting or, if 

later, the tenth day following the day on which public disclosure of the date of such annual meeting was first made, (B) provide the 

information, agreements and questionnaires with respect to such stockholder and its candidate for nomination as required to be set forth 

by this Article III, Sections 2 and 7 and (C) provide any updates or supplements to such notice at the times and in the forms required by 

this Article III, Section 2. 

(ii) Without qualification, if the election of Directors is a matter specified in the notice of meeting given by or at the direction of the 

person calling a special meeting, then for a stockholder to make any nomination of a person or persons for election to the Board of 

Directors at such special meeting, the stockholder must (A) provide timely notice thereof in writing and in proper form to the Secretary 

of the Corporation at the principal executive offices of the Corporation, (B) provide the information with respect to such stockholder 

and its candidate for nomination as required by this Article III, Sections 2 and 7 and (C) provide any updates or supplements to such 

notice at the times and in the forms required by this Article III, Section 2. To be timely, a stockholder’s notice for nominations to be 

made at a special meeting must be delivered to, or mailed and received at, the principal executive offices of the Corporation not earlier 

than the 120th day prior to such special meeting and not later than the 90th day prior to such special meeting or, if later, the tenth day 

following the day on which public disclosure (as defined in Article II, Section 7) of the date of such special meeting was first made. 

(iii) In no event shall any adjournment or postponement of an annual meeting or special meeting or the announcement thereof 

commence a new time period for the giving of a stockholder’s notice as described above. 
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(c) To be in proper form for purposes of this Article III, Section 2, a stockholder’s notice to the Secretary shall set forth: 

(i) As to each Nominating Person (as defined below), the Stockholder Information (as defined in Article II, Section 7(c)(i), except that 

for purposes of this Article III, Section 2 the term “Nominating Person” shall be substituted for the term “Proposing Person” in all 

places it appears in Article II, Section 7(c)(i)); 

(ii) As to each Nominating Person, any Disclosable Interests (as defined in Article II, Section 7(c)(ii), except that for purposes of this 

Article III, Section 2 the term “Nominating Person” shall be substituted for the term “Proposing Person” in all places it appears in 

Article II, Section 7(c)(ii) and the disclosure with respect to the business to be brought before the meeting in Article II, Section 7(c)(ii) 

shall be made with respect to the election of Directors at the meeting); 

(iii) As to each candidate whom a Nominating Person proposes to nominate for election as a Director, (A) all information with respect 

to such candidate for nomination that would be required to be set forth in a stockholder’s notice pursuant to this Article III, Sections 2 

and 7 if such candidate for nomination were a Nominating Person, (B) all information relating to such candidate for nomination that is 

required to be disclosed in a proxy statement or other filings required to be made in connection with solicitations of proxies for election 

of directors in a contested election pursuant to Section 14(a) under the Exchange Act (including such candidate’s written consent to 

being named in the proxy statement as a nominee and to serving as a Director if elected), (C) a description of any direct or indirect 

material interest in any material contract or agreement between or among any Nominating Person, on the one hand, and each candidate 

for nomination or his or her respective associates or any other participants in such solicitation, on the other hand, including, without 

limitation, all information that would be required to be disclosed pursuant to Item 404 under Regulation S-K if such Nominating Person 

were the “registrant” for purposes of such rule and the candidate for nomination were a director or executive officer of such registrant 

(the disclosures to be made pursuant to the foregoing clauses (A) through (C) are referred to as “Nominee Information”), and (D) a 

completed and signed questionnaire, representation and agreement as provided in Article III, Section 7(a). 

For purposes of this Article III, Section 2, the term “Nominating Person” shall mean (i) the stockholder providing the notice of the 

nomination proposed to be made at the meeting, (ii) the beneficial owner or beneficial owners, if different, on whose behalf the notice 

of the nomination proposed to be made at the meeting is made, (iii) any associate of such stockholder or beneficial owner or any other 

participant in such solicitation, and (iv) any other person with whom such stockholder or such beneficial owner (or any of their 

respective associates or other participants in such solicitation) is Acting in Concert. 

(d) A stockholder providing notice of any nomination proposed to be made at a meeting shall further update and supplement such 

notice, if necessary, so that the information provided or required to be provided in such notice pursuant to this Article III, Section 2 

shall be true and correct as of the record date for the meeting and as of the date that is ten business days prior to the meeting or any 

adjournment or postponement thereof, and such update and supplement shall be delivered to, or mailed and received by, the Secretary at 

the principal executive offices of the Corporation not later than five business days after the record date for the meeting (in the case of 

the update and supplement required to be made as of the record date), and not later than eight business days prior to the date for the 

meeting or, if practicable, any adjournment or postponement thereof (and, if not practicable, on the first practicable date prior to the 

date to which the meeting has been adjourned or postponed) (in the case of the update and supplement required to be made as of ten 

business days prior to the meeting or any adjournment or postponement thereof). 

(e) In addition to the requirements of this Article III, Section 2 with respect to any nomination proposed to be made at a meeting, each 

Nominating Person shall comply with all applicable requirements of the Exchange Act with respect to any such nominations. 

SECTION 3. Term; Vacancies; Election . Each Director shall hold office until the next annual election and until his or her successor is 

duly elected and qualified, or until his or her earlier death, resignation or removal. The Directors shall be elected at the annual meeting 

of the stockholders in the manner specified by these Bylaws. Any vacancy on the Board of Directors that results from an increase in the 

number of Directors may be filled by a majority of the Board of Directors then in office, provided that a quorum is present, and any 

other vacancy occurring on the Board of Directors may be filled by a majority of the Board of Directors then in office, even if less than 

a quorum, or by a 
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sole remaining Director. Each Director to be elected by the stockholders of the Corporation shall be elected by the affirmative vote of a 

majority of the votes cast with respect to such Director by the shares represented and entitled to vote therefor at a meeting of the 

stockholders for the election of Directors at which a quorum is present (an “Election Meeting”); provided, however, that if the Board of 

Directors determines that the number of nominees exceeds the number of Directors to be elected at such meeting (a “Contested 

Election”), and the Board of Directors has not rescinded such determination by the record date of the Election Meeting as initially 

announced, each of the Directors to be elected at the Election Meeting shall be elected by the affirmative vote of a plurality of the votes 

cast by the shares represented and entitled to vote at such meeting with respect to the election of such Director. For purposes of this 

Article III, Section 3, a “majority of votes cast” means that the number of votes cast “for” a candidate for Director exceeds the number 

of votes cast “against” that Director (with “abstentions” and “broker non-votes” not counted as votes cast as either “for” or “against” 

such Director’s election). In an election other than a Contested Election, stockholders will be given the choice to cast votes “for” or 

“against” the election of Directors or to “abstain” from such vote and shall not have the ability to cast any other vote with respect to 

such election of Directors. In a Contested Election, stockholders will be given the choice to cast “for” or “withhold” votes for the 

election of Directors and shall not have the ability to cast any other vote with respect to such election of Directors. In the event an 

Election Meeting involves the election of Directors by separate votes by class or classes or series, the determination as to whether an 

election constitutes a Contested Election shall be made on a class by class or series by series basis, as applicable. 

SECTION 4. Powers of Directors. The business, property and affairs of the Corporation shall be managed by or under the direction of its 

Board of Directors, which may exercise all such powers of the Corporation and do all such lawful acts and things as are not by statute or 

by the Certificate of Incorporation or by these Bylaws directed or required to be exercised or done by the stockholders. 

SECTION 5. Compensation. The Board of Directors shall have the authority to fix the compensation of Directors. 

SECTION 6. Resignations of Directors. Any Director of the Corporation may resign at any time, by giving notice in writing or by 

electronic transmission to the Chairman of the Board, the Chief Executive Officer or the Secretary of the Corporation. Such resignation 

shall take effect when delivered unless the resignation specifies a later effective date determined upon the happening of an event or 

events. Unless otherwise specified in such notice, the acceptance of such resignation shall not be necessary to make it effective. 

SECTION 7. Additional Requirements For Valid Nomination of Candidates to Serve as Director and, If Elected, to Be Seated as 

Directors. 

(a) To be eligible to be a candidate for election as a Director of the Corporation at an annual or special meeting, a candidate must be 

nominated in the manner prescribed in Article III, Section 2 or 8 and the candidate for nomination, whether nominated by the Board of 

Directors or by a stockholder of record: 

(i) must have previously delivered (in accordance with the time period prescribed for delivery in a notice to such candidate given by or 

on behalf of the Board of Directors),to the Secretary at the principal executive offices of the Corporation, (i) a completed written 

questionnaire (in a form provided by the Corporation) with respect to the background, qualifications, stock ownership and independence 

of such proposed nominee and (ii) a written representation and agreement (in form provided by the Corporation) that such candidate for 

nomination (A) is not a party to any agreement, arrangement or understanding with, and has not given and will not give any 

commitment or assurance to, any person or entity as to how such proposed nominee, if elected as a Director of the Corporation, will act 

or vote on any issue or question and (B) if elected as a Director of the Corporation, will comply with all applicable corporate 

governance, conflict of interest, confidentiality, stock ownership and trading and other policies and guidelines of the Corporation 

applicable to Directors and in effect during such person’s term in office as a Director (and, if requested by any candidate for 

nomination, the Secretary of the Corporation shall provide to such candidate for nomination all such policies and guidelines then in 

effect); 

(ii) must not serve on the boards of more than five other public companies, and any candidate who is a chief executive officer of a 

public company must not serve on more than two other public company boards, unless in each case the Board of Directors of the 

Corporation has determined in advance that such simultaneous service will not impair the ability of such candidate to effectively serve 

on the Board of Directors; and 
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(iii) must be under age 75. 

(b) The Board of Directors may also require any proposed candidate for nomination as a Director to furnish such other information as 

may reasonably be requested by the Board of Directors in writing prior to the meeting of stockholders at which such candidate’s 

nomination is to be acted upon in order for the Board of Directors to determine the eligibility of such candidate for nomination to be an 

independent Director of the Corporation in accordance with the Corporation’s Corporate Governance Guidelines. 

(c) No candidate shall be eligible for nomination as a Director of the Corporation by a stockholder of record unless such candidate for 

nomination and the Nominating Person seeking to place such candidate’s name in nomination has complied with Article III, Sections 2 

and 7 or Article III, Section 8, as applicable. No candidate for nomination nominated by the Board of Directors shall be eligible for 

nomination as a Director of the Corporation unless such candidate for nomination has provided all information with respect to such 

candidate for nomination that would be required to be set forth in a stockholder’s notice pursuant to Article III, Sections 2 and 7 or 

Article III, Section 8, as applicable, as if such candidate for nomination were a Nominating Person. The chairman of the meeting shall, 

if the facts warrant, determine that a nomination was not properly made in accordance with Article III, Section 2 and this Section 7, or 

Article III, Section 8, as applicable, and if he or she should so determine, he or she shall so declare such determination to the meeting, 

the defective nomination shall be disregarded and any ballots cast for the candidate in question (but in the case of any form of ballot 

listing other qualified nominees, only the ballots case for the nominee in question) shall be void and of no force or effect. 

(d) Notwithstanding anything in these Bylaws to the contrary, no candidate for nomination shall be eligible to be seated as a Director of 

the Corporation unless nominated and elected in accordance with this Article III, Section 7 or Article III, Section 8, as applicable, as 

determined by a majority of the Board of Directors then in office. 

SECTION 8. Proxy Access. 

(a) Subject to the provisions of this Article III, Section 8, if any Eligible Stockholder or group of up to 20 Eligible Stockholders submits 

to the Corporation a Proxy Access Notice that complies with this Article III, Section 8 and such Eligible Stockholder or group of 

Eligible Stockholders otherwise satisfies all the terms and conditions of this Article III, Section 8 (such Eligible Stockholder or group of 

Eligible Stockholders, a “Nominating Stockholder”), the Corporation shall include in its proxy statement or on its form of proxy and 

ballot, as applicable (collectively, “proxy materials”), for any annual meeting of stockholders, in addition to any persons nominated for 

election by the Board of Directors or any committee thereof: 

(i) the name of any person or persons nominated by such Nominating Stockholder for election to the Board of Directors at such annual 

meeting of stockholders who meets the requirements of this Article III, Section 8 (a “Nominee”); 

(ii) disclosure about the Nominee and the Nominating Stockholder required under the rules of the Commission or other applicable law 

to be included in the proxy materials; 

(iii) subject to the other applicable provisions of this Article III, Section 8, a written statement, not to exceed 500 words, that is not 

contrary to any of the Commission’s proxy rules, including Rule 14a-9 under the Exchange Act (a “Supporting Statement”), included 

by the Nominating Stockholder in the Proxy Access Notice intended for inclusion in the proxy materials in support of the Nominee’s 

election to the Board of Directors; and 

(iv) any other information that the Corporation or the Board of Directors determines, in its discretion, to include in the proxy materials 

relating to the nomination of the Nominee, including, without limitation, any statement in opposition to the nomination and any of the 

information provided pursuant to this Article III, Section 8. 

(b) Maximum Number of Nominees. 

(i) The Corporation shall not be required to include in the proxy materials for an annual meeting of stockholders more Nominees than 

that number of directors constituting 20% of the total number of directors of the Corporation on the last day on which a Proxy Access 

Notice may be submitted pursuant to this Article III, Section 8 (rounded 
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down to the nearest whole number, but not less than two) (the “Maximum Number”). The Maximum Number for a particular annual 

meeting shall be reduced by: (A) the number of Nominees who are subsequently withdrawn or that the Board of Directors itself decides 

to nominate for election at such annual meeting of stockholders (including, without limitation, any person who is or will be nominated 

by the Board of Directors pursuant to any agreement or understanding with one or more stockholders to avoid such person being 

formally proposed as a Nominee), and (B) the number of incumbent directors who had been Nominees with respect to any of the 

preceding three annual meetings of stockholders and whose reelection at the upcoming annual meeting of stockholders is being 

recommended by the Board of Directors (including, without limitation, any person who was nominated by the Board of Directors 

pursuant to any agreement or understanding with one or more stockholders to avoid such person being formally proposed as a 

Nominee). In the event that one or more vacancies for any reason occurs on the Board of Directors after the deadline set forth in 

Article III, Section 8(d) but before the date of the annual meeting of stockholders, and the Board of Directors resolves to reduce the size 

of the Board of Directors in connection therewith, the Maximum Number shall be calculated based on the number of directors as so 

reduced. 

(ii) Any Nominating Stockholder submitting more than one Nominee for inclusion in the Corporation’s proxy materials shall rank such 

Nominees based on the order that the Nominating Stockholder desires such Nominees to be selected for inclusion in the Corporation’s 

proxy materials in the event that the total number of Nominees submitted by Nominating Stockholders exceeds the Maximum Number. 

In the event that the number of Nominees submitted by Nominating Stockholders exceeds the Maximum Number, the highest ranking 

Nominee from each Nominating Stockholder will be included in the Corporation’s proxy materials until the Maximu m Number is 

reached, going in order from largest to smallest of the number of shares of common stock of the Corporation owned by each 

Nominating Stockholder as disclosed in each Nominating Stockholder’s Proxy Access Notice. If the Maximum Number is not reached 

after the highest ranking Nominee of each Nominating Stockholder has been selected, this process will be repeated as many times as 

necessary until the Maximum Number is reached. If, after the deadline for submitting a Proxy Access Notice as set forth in Article III, 

Section 8(d), a Nominating Stockholder ceases to satisfy the requirements of this Article III, Section 8 or withdraws its nomination or a 

Nominee ceases to satisfy the requirements of this Article III, Section 8 or becomes unwilling or unable to serve on the Board of 

Directors, whether before or after the mailing of definitive proxy materials, then the nomination shall be disregarded, and the 

Corporation: (A) shall not be required to include in its proxy materials the disregarded Nominee; and (B) may otherwise communicate 

to its stockholders, including without limitation by amending or supplementing its proxy materials, that the Nominee will not be 

included as a Nominee in the proxy materials and the election of such Nominee will not be voted on at the annual meeting of 

stockholders. 

(c) Eligibility of Nominating Stockholder. 

(i) An “Eligible Stockholder” is a person who has either (A) been a record holder of the shares of common stock used to satisfy the 

eligibility requirements in this Article III, Section 8(c) continuously for the three-year period specified in Subsection (ii) below or 

(B) provides to the Secretary of the Corporation, within the time period referred to in Article III, Section 8(d), evidence of continuous 

ownership of such shares for such three-year period from one or more securities intermediaries in a form that satisfies the requirements 

as established by the Commission for a stockholder proposal under Rule 14a-8 under the Exchange Act (or any successor rule). 

(ii) An Eligible Stockholder or group of up to 20 Eligible Stockholders may submit a nomination in accordance with this Article III, 

Section 8 only if the person or each member of the group, as applicable, has continuously owned at least the Minimum Number (as 

defined below) of shares of the Corporation’s outstanding common stock throughout the three-year period preceding and including the 

date of submission of the Proxy Access Notice, and continues to own at least the Minimum Number through the date of the annual 

meeting of stockholders. Two or more funds that are (i) under common management and investment control, (ii) under common 

management and funded primarily by a single employer or (iii) a “group of investment companies,” as such term is defined in 

Section 12(d)(1)(G)(ii) of the Investment Company Act of 1940, as amended, (two or more funds referred to under any of clause (i), 

(ii) or (iii), collectively a “Qualifying Fund”) shall be treated as one Eligible Stockholder. For the avoidance of doubt, in the event of a 

nomination by a group of Eligible Stockholders, any and all requirements and obligations for an individual Eligible Stockholder that are 

set forth in this Article III, Section 8, including the minimum holding period, shall apply to each member of such group; provided, 

however, that the Minimum Number shall apply to the ownership of the group in the aggregate. Should any stockholder withdraw from 

a group of Eligible Stockholders at any time prior to the annual meeting of stockholders, the group of Eligible Stockholders shall only 

be deemed to own the shares held by the remaining members of the group. 
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(iii) The “Minimum Number” of shares of the Corporation’s common stock means three percent (3%) of the number of outstanding 

shares of common stock as of the most recent date for which such amount is given in any filing by the Corporation with the 

Commission prior to the submission of the Proxy Access Notice. 

(iv) For purposes of this Article III, Section 8, an Eligible Stockholder “owns” only those outstanding shares of the common stock of 

the Corporation as to which the Eligible Stockholder possesses both: 

(A) the full voting and investment rights pertaining to the shares; and 

(B) the full economic interest in (including the opportunity for profit and risk of loss on) such shares; 

provided, that the number of shares calculated in accordance with clauses (A) and (B) shall not include any shares: (1) sold by such 

Eligible Stockholder or any of its affiliates in any transaction that has not been settled or closed, (2) borrowed by such Eligible 

Stockholder or any of its affiliates for any purpose or purchased by such Eligible Stockholder or any of its affiliates pursuant to an 

agreement to resell, or (3) subject to any option, warrant, forward contract, swap, contract of sale, other derivative or similar agreement 

entered into by such Eligible Stockholder or any of its affiliates, whether any such instrument or agreement is to be settled with shares, 

cash or other property based on the notional amount or value of outstanding shares of the Corporation, in any such case which 

instrument or agreement has, or is intended to have, the purpose or effect of: (w) reducing in any manner, to any extent or at any time in 

the future, such Eligible Stockholder’s or any of its affiliates’ full right to vote or direct the voting of any such shares, and/or 

(x) hedging, offsetting, or altering to any degree, gain or loss arising from the full economic ownership of such shares by such Eligible 

Stockholder or any of its affiliates. An Eligible Stockholder “owns” shares held in the name of a nominee or other intermediary so long 

as the Eligible Stockholder retains the right to instruct how the shares are voted with respect to the election of directors and possesses 

the full economic interest in the shares. An Eligible Stockholder’s ownership of shares shall be deemed to continue during any period in 

which the Eligible Stockholder has delegated any voting power by means of a proxy, power of attorney, or other similar instrument or 

arrangement that is revocable at any time by the Eligible Stockholder. An Eligible Stockholder’s ownership of shares shall be deemed 

to continue during any period in which the Eligible Stockholder has loaned such shares; provided that the Eligible Stockholder has the 

power to recall such loaned shares on no more than five business days’ notice and includes in the Proxy Access Notice an agreement 

that it will (y) promptly recall such loaned shares upon being notified that any of its Nominees will be included in the Corporation’s 

proxy materials pursuant to this Article III, Section 8 and (z) continue to hold such recalled shares (including the right to vote such 

shares) through the date of the annual meeting of stockholders. The terms “owned,” “owning” and other variations of the word “own” 

shall have correlative meanings. Each Nominating Stockholder shall furnish any other information that may reasonably be required by 

the Board of Directors to verify such stockholder’s continuous ownership of at least the Minimum Number during the three-year period 

referred to above. 

(v) No person may be in more than one group constituting a Nominating Stockholder, and if any person appears as a member of more 

than one group, it shall be deemed to be a member of the group that owns the greatest aggregate number of shares of the Corporation’s 

common stock as reflected in the Proxy Access Notice, and no shares may be attributed as owned by more than one person constituting 

a Nominating Stockholder under this Article III, Section 8. 

(d) To nominate a Nominee, the Nominating Stockholder must, no earlier than 150 calendar days and no later than 120 calendar days 

before the date of the Corporation’s proxy materials released to stockholders in connection with the previous year’s annual meeting of 

stockholders, submit to the Secretary of the Corporation at the principal executive office of the Corporation all of the following 

information and documents (collectively, the “Proxy Access Notice”): 

(i) A Schedule 14N (or any successor form) relating to the Nominee, completed and filed with the Commission by the Nominating 

Stockholder as applicable, in accordance with the Commission’s rules; 
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(ii) A written notice of the nomination of such Nominee that includes the following additional information, agreements, representations 

and warranties by the Nominating Stockholder (including each group member): 

(A) the information, representations and agreements required with respect to the nomination of directors pursuant to Sections 2(c) and 7 

of Article III of these Bylaws; 

(B) the details of any relationship that existed within the past three years and that would have been described pursuant to Item 6(e) of 

Schedule 14N (or any successor item) if it existed on the date of submission of the Schedule 14N; 

(C) a representation and warranty that the Nominating Stockholder did not acquire, and is not holding, securities of the Corporation for 

the purpose or with the effect of influencing or changing control of the Corporation; 

(D) a representation and warranty that the Nominee’s candidacy or, if elected, Board of Directors membership, would not violate the 

Certificate of Incorporation, these Bylaws, or any applicable state or federal law or the rules of any stock exchange on which the 

Corporation’s securities are traded; 

(E) a representation and warranty that the Nominee: 

(1) does not have any direct or indirect material relationship with the Corporation and otherwise would qualify as an “independent 

director” under the rules of the primary stock exchange on which the Corporation’s securities are traded and any applicable rules of the 

Commission; 

(2) would meet the audit committee independence requirements under the rules of the principal stock exchange on which the 

Corporation’s common stock is traded; 

(3) would qualify as a “non-employee director” for the purposes of Rule 16b-3 under the Exchange Act (or any successor rule); 

(4) would qualify as an “outside director” for the purposes of Section 162(m) of the Internal Revenue Code (or any successor 

provision); 

(5) is or is not (as the case may be) a “Non-Citizen” as defined in Article XIII of these Bylaws; 

(6) is not and has not been, within the past three years, an officer or director of a competitor, as defined under Section 8 of the Clayton 

Antitrust Act of 1914, as amended, and if the Nominee has held any such position during this period, details thereof; and 

(7) is not and has not been subject to any event specified in Rule 506(d)(1) of Regulation D (or any successor rule) under the Securities 

Act of 1933, as amended, or Item 401(f) of Regulation S-K (or any successor rule) under the Exchange Act, without reference to 

whether the event is material to an evaluation of the ability or integrity of the Nominee; 

(F) a representation and warranty that the Nominating Stockholder satisfies the eligibility requirements set forth in Article III, Section 8 

(c), has provided evidence of ownership to the extent required by Article III, Section 8(c), and such evidence of ownership is true, 

complete and correct; 

(G) a (i) representation and warranty that the Nominating Stockholder intends to continue to satisfy the eligibility requirements 

described in Article III, Section 8(c) through the date of the annual meeting of stockholders and (ii) a statement as to whether or not the 

Nominating Stockholder intends to continue to hold the Minimum Number of shares for at least one year following the annual meeting 

of stockholders, which statement may also include a description as to why such Nominating Stockholder is unable to make the 

foregoing statement; 

(H) a representation and warranty that the Nominating Stockholder will not engage in or support, directly or indirectly, a “solicitation” 

within the meaning of Rule 14a-1(l) (without reference to the exception in Section 14a-1(l)(2)(iv)) (or any successor rules) with respect 

to the annual meeting of stockholders, other than a solicitation in support of the Nominee or any nominee of the Board of Directors; 
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(I) a representation and warranty that the Nominating Stockholder will not use any proxy card other than the Corporation’s proxy card 

in soliciting stockholders in connection with the election of a Nominee at the annual meeting of stockholders; 

(J) if desired by the Nominating Stockholder, a Supporting Statement; 

(K) in the case of a nomination by a group, the designation by all group members of one group member that is authorized to act on 

behalf of all group members with respect to matters relating to the nomination, including withdrawal of the nomination; 

(L) in the case of any Eligible Stockholder that is a Qualifying Fund consisting of two or more funds, documentation demonstrating that 

the funds are eligible to be treated as a Qualifying Fund and that each such fund comprising the Qualifying Fund otherwise meets the 

requirements set forth in this Article III, Section 8; and 

(M) a representation and warranty that the Nominating Stockholder has not nominated and will not nominate for election any individual 

as director at the annual meeting of stockholders other than its Nominee(s). 

(iii) An executed agreement pursuant to which the Nominating Stockholder (including each group member) agrees: 

(A) to comply with all applicable laws, rules and regulations in connection with the nomination, solicitation and election; 

(B) to file with the Commission any solicitation or other communication with the Corporation’s stockholders relating to any Nominee 

or one or more of the Corporation’s directors or director nominees, regardless of whether any such filing is required under any law, rule 

or regulation or whether any exemption from filing is available for such materials under any law, rule or regulation; 

(C) to assume all liability stemming from an action, suit or proceeding concerning any actual or alleged legal or regulatory violation 

arising out of any communication by the Nominating Stockholder with the Corporation, its stockholders or any other person in 

connection with the nomination or election of directors, including, without limitation, the Proxy Access Notice; 

(D) to indemnify and hold harmless (jointly and severally with all other group members, in the case of a group member) the 

Corporation and each of its directors, officers and employees individually against any liability, loss, damages, expenses, demands, 

claims or other costs (including reasonable attorneys’ fees and disbursements of counsel) incurred in connection with any threatened or 

pending action, suit or proceeding, whether legal, administrative or investigative, against the Corporation or any of its directors, officers 

or employees arising out of any nomination submitted by the Nominating Stockholder (including, without limitation, relating to any 

breach or alleged breach of its obligations, agreements, representations or warranties) pursuant to this Article III, Section 8; 

(E) in the event that (i) any information included in the Proxy Access Notice, or any other communication by the Nominating 

Stockholder (including with respect to any group member), with the Corporation, its stockholders or any other person in connection 

with the nomination or election of directors ceases to be true and accurate in all material respects (or due to a subsequent development 

omits a material fact necessary to make the statements made not misleading), or (ii) the Nominating Stockholder (including any group 

member) fails to continue to satisfy the eligibility requirements described in Article III, Section 8(c), the Nominating Stockholder shall 

promptly (and in any event within 48 hours of discovering such misstatement, omission or failure) (x) in the case of clause (i) above, 

notify the Corporation and any other recipient of such communication of the misstatement or omission in such previously provided 

information and of the information that is required to correct the misstatement or omission, and (y) in the case of clause (ii) above, 

notify the Corporation why, and in what regard, the Nominating Stockholder fails to comply with the eligibility requirements described 

in Article III, Section 8(c); and 
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(iv) An executed agreement by the Nominee: 

(A) to provide to the Corporation such other information, including a completed copy of the Corporation’s director questionnaire, as it 

may reasonably request; 

(B) that the Nominee (i) agrees, if elected, to serve as a member of the Board of Directors, and (ii) has read and agrees to adhere to the 

Corporation’s Corporate Governance Guidelines and any other Corporation policies and guidelines applicable to directors generally; 

and 

(C) that the Nominee is not and will not become a party to (1) any compensatory, payment or other financial agreement, arrangement or 

understanding with any person or entity in connection with service or action as a director of the Corporation that has not been disclosed 

to the Corporation in writing, (2) any agreement, arrangement or understanding with any person or entity as to how the Nominee would 

vote or act on any issue or question as a director (a “Voting Commitment”) that has not been disclosed to the Corporation in writing, or 

(3) any Voting Commitment that could limit or interfere with the Nominee’s ability to comply, if elected as a director of the 

Corporation, with its fiduciary duties under applicable law or with the Corporation’s Corporate Governance Guidelines and any other 

Corporation policies and guidelines applicable to directors generally. 

The information and documents required by this Article III, Section 8(d) shall be: (x) provided with respect to and executed by each 

group member, in the case of information applicable to group members; and (y) provided with respect to the persons specified in 

Instruction 1 to Items 6(c) and (d) of Schedule 14N (or any successor item) if and to the extent applicable to a Nominating Stockholder 

or group member. The Proxy Access Notice shall be deemed submitted on the date on which all the information and documents referred 

to in this Article III, Section 8(d) (other than such information and documents contemplated to be provided after the date the Proxy 

Access Notice is provided) have been delivered to or, if sent by mail, received by the Secretary of the Corporation. For the avoidance of 

doubt, in no event shall any adjournment or postponement of an annual meeting of stockholders or the public announcement thereof 

commence a new time period for the giving of a Proxy Access Notice pursuant to this Article III, Section 8. 

(f) Exceptions and Clarifications. 

(i) Notwithstanding anything to the contrary contained in this Article III, Section 8, (x) the Corporation may omit from its proxy 

materials any Nominee and any information concerning such Nominee (including a Nominating Stockholder’s Supporting Statement), 

(y) any nomination shall be disregarded, and (z) no vote on such Nominee will occur (notwithstanding that proxies in respect of such 

vote may have been received by the Corporation), and the Nominating Stockholder may not, after the last day on which a Proxy Access 

Notice would be timely, cure in any way any defect preventing the nomination of the Nominee, if: 

(A) the Corporation receives a notice pursuant to Article III, Section 2, that a stockholder intends to nominate a candidate for director at 

the annual meeting of stockholders; 

(B) the Nominating Stockholder or the designated lead group member, as applicable, or any qualified representative thereof, does not 

appear at the annual meeting of stockholders to present the nomination submitted pursuant to this Article III, Section 8 or the 

Nominating Stockholder withdraws its nomination prior to the annual meeting of stockholders; 

(C) the Board of Directors determines that such Nominee’s nomination or election to the Board of Directors would result in the 

Corporation violating or failing to be in compliance with the Certificate of Incorporation, these Bylaws or any applicable law, rule or 

regulation to which the Corporation is subject, including any rules or regulations of any stock exchange on which the Corporation’s 

securities are traded; 

(D) the Nominee was nominated for election to the Board of Directors pursuant to this Article III, Section 8 at one of the Corporation’s 

two preceding annual meetings of stockholders and (i) its nomination was withdrawn, (ii) such Nominee became ineligible to serve as a 

Nominee or as a Director or (iii) such Nominee received a vote of less than 25% of the shares of common stock entitled to vote for such 

Nominee; or 
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(E) (i) the Nominating Stockholder fails to continue to satisfy the eligibility requirements described in Article III, Section 8(c), (ii) any 

of the representations and warranties made in the Proxy Access Notice cease to be true, complete and correct (or omits to state a 

material fact necessary to make the statements made therein not misleading), (iii) the Nominee becomes unwilling or unable to serve on 

the Board of Directors or (iv) the Nominating Stockholder or the Nominee materially violates or breaches any of its agreements, 

representations or warranties in this Article III, Section 8; 

(ii) Notwithstanding anything to the contrary contained in this Article III, Section 8, the Corporation may omit from its proxy materials, 

or may supplement or correct, any information, including all or any portion of the Supporting Statement included in the Proxy Access 

Notice, if: (A) such information is not true and correct in all material respects or omits a material statement necessary to make the 

statements therein not misleading; (B) such information directly or indirectly impugns the character, integrity or, without factual 

foundation, personal reputation of, or directly or indirectly makes charges concerning improper, illegal or immoral conduct or 

associations with respect to, any person; or (C) the inclusion of such information in the proxy materials would otherwise violate the 

Commission’s proxy rules or any other applicable law, rule or regulation. Once submitted with a Proxy Access Notice, a Supporting 

Statement may not be amended, supplemented or modified by the Nominee or Nominating Stockholder. 

(iii) For the avoidance of doubt, the Corporation may solicit against, and include in the proxy materials its own statement relating to, 

any Nominee. 

(iv) This Article III, Section 8 provides the exclusive method for a stockholder to include nominees for election to the Board of 

Directors in the Corporation’s proxy materials (including, without limitation, any proxy card or written ballot). 

(v) The interpretation of, and compliance with, any provision of this Article III, Section 8, including the representations, warranties and 

covenants contained herein, shall be determined by the Board of Directors or, in the discretion of the Board of Directors, one or more of 

its designees, in each case acting in good faith. 

ARTICLE IV 

Meetings of Directors 

SECTION 1. Annual Meeting. After each annual election of Directors, the newly elected Board of Directors may meet for the purpose of 

organization, the election of Officers, and the transaction of other business, at such place and time as shall be fixed by the newly elected 

Board of Directors at the annual meeting, and, if a majority of the newly elected Board of Directors be present at such place and time, 

no prior notice of such meeting shall be required to be given to the newly elected Board of Directors. The place and time of such 

meeting may also be fixed by written consent of the newly elected Board of Directors. 

SECTION 2. Regular Meetings. Meetings of the Board of Directors shall be held on such dates and at such times and places as may be 

determined by the Board of Directors from time to time. No notice need be given of any regular meeting. 

SECTION 3. Special Meetings. Special meetings of the Directors may be called individually by the Chairman of the Board, the Chief 

Executive Officer or by the Chairman upon the written request of two or more Directors. Notice thereof stating the place, date and hour 

of the special meeting shall be given to each Director either by mail or overnight courier not less than 48 hours before the hour provided 

for the start of such meeting, by telephone or electronic means not less than 24 hours before the hour provided for the start of such 

meeting, or on such shorter notice as the person or persons calling such meeting may deem necessary or appropriate in the 

circumstances. 

SECTION 4. Location. Meetings of the Directors, both regular and special, may be held within or without the State of Delaware at such 

place as is indicated in the notice thereof. 

SECTION 5. Quorum. Except as otherwise required by applicable law, the Certificate of Incorporation or these Bylaws, at all meetings of 

the Board of Directors, (i) a majority of the entire Board of Directors shall constitute a quorum for the transaction of business and 

(ii) the act of a majority of the Directors present at any meeting at which there is a quorum shall be the act of the Board of Directors. If a 

quorum shall not be present at any meeting of the Board of Directors, the Directors present thereat may adjourn the meeting from time 

to time, without notice other than announcement at the meeting of the time and place of the adjourned meeting, until a quorum shall be 

present. 
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SECTION 6. Organization. At each meeting of the Board of Directors, the Chairman of the Board, or, in his or her absence, the Lead 

Independent Director, shall act as chairman. The Secretary of the Corporation shall act as secretary at each meeting of the Board of 

Directors. In case the Secretary shall be absent from any meeting of the Board of Directors, the chairman of the meeting may appoint 

any person to act as secretary of the meeting. 

SECTION 7. Actions of the Board by Written Consent. Unless otherwise provided in the Certificate of Incorporation or these Bylaws, any 

action required or permitted to be taken at any meeting of the Board of Directors or of any Committee thereof may be taken without a 

meeting, if all the members of the Board of Directors or Committee, as the case may be, consent thereto in writing or by electronic 

transmission, and the writing or writings or electronic transmission or electronic transmissions are filed with the minutes of proceedings 

of the Board of Directors or Committee. Such filing shall be in paper form if the minutes are maintained in paper form and shall be in 

electronic form if the minutes are maintained in electronic form. 

SECTION 8. Meetings by Means of Conference Telephone. Unless otherwise provided in the Certificate of Incorporation or these 

Bylaws, members of the Board of Directors, or any Committee thereof, may participate in a meeting of the Board of Directors or such 

Committee by means of a conference telephone or other communications equipment by means of which all persons participating in the 

meeting can hear each other, and participation in a meeting pursuant to this Article IV, Section 8 shall constitute presence in person at 

such meeting. 

ARTICLE V 

Committees 

SECTION 1. Creation. The Board of Directors may, by resolution or resolutions passed by a majority of the Board of Directors then in 

office, designate one or more committees each to consist of one or more Directors of the Corporation; provided, however, that no 

executive or other committee of general delegation may be designated by the Board of Directors unless the Chairman and the Chief 

Executive Officer are each a member thereof. The Board of Directors may designate one or more Directors as alternate members of any 

Committee, who may replace any absent or disqualified member at any meeting of any such Committee. In the absence or 

disqualification of a member of a Committee, and in the absence of a designation by the Board of Directors of an alternate member to 

replace the absent or disqualified member, the member or members thereof present at any meeting and not disqualified from voting, 

whether or not such member or members constitute a quorum, may unanimously appoint another member of the Board of Directors to 

act at the meeting in the place of any absent or disqualified member. Each Committee, to the extent permitted by applicable law and 

provided in the resolution establishing the Committee shall have and may exercise such powers, duties and authority in the management 

of the business and affairs of the Corporation as shall be delegated to it by the Board of Directors except that no such Committee shall 

have power to (i) approve or adopt, or recommend to the stockholders, any action or matter (other than the election or removal of 

Directors) expressly required by law to be submitted to stockholders for approval, or (ii) adopt, amend or repeal any Bylaw of the 

Corporation. 

SECTION 2. Committee Procedure. Each such Committee established by the Board of Directors shall meet at stated times or on notice to 

all members by any member of such Committee. Each such Committee shall establish its own rules of procedure. Each such Committee 

shall keep regular minutes of its proceedings and report the same to the Board of Directors. 

ARTICLE VI 

Indemnification 

SECTION 1. Power to Indemnify in Actions, Suits or Proceedings other than Those by or in the Right of the Corporation. Subject to 

Section 3 of this Article VI, the Corporation shall indemnify any person who was or is a party or is threatened to be made a party to any 

threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an action 

by or in the right of the Corporation), by reason of the fact that such person is or was a Director or Officer of the Corporation, or is or 

was a Director or Officer of 
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the Corporation serving at the request of the Corporation as a Director, Officer, employee or agent of another corporation, partnership, 

joint venture, trust or other enterprise, against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement 

actually and reasonably incurred by such person in connection with such action, suit or proceeding if such person acted in good faith 

and in a manner such person reasonably believed to be in or not opposed to the best interests of the Corporation, and, with respect to 

any criminal action or proceeding, had no reasonable cause to believe such person’s conduct was unlawful. The termination of any 

action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, of 

itself, create a presumption that the person did not act in good faith and in a manner which such person reasonably believed to be in or 

not opposed to the best interests of the Corporation, and, with respect to any criminal action or proceeding, had reasonable cause to 

believe that such person’s conduct was unlawful. 

SECTION 2. Power to Indemnify in Actions, Suits or Proceedings by or in the Right of the Corporation. Subject to Section 3 of this 

Article VI, the Corporation shall indemnify any person who was or is a party or is threatened to be made a party to any threatened, 

pending or completed action or suit by or in the right of the Corporation to procure a judgment in its favor by reason of the fact that 

such person is or was a Director or Officer of the Corporation, or is or was a Director or Officer of the Corporation serving at the 

request of the Corporation as a Director, Officer, employee or agent of another corporation, partnership, joint venture, trust or other 

enterprise, against expenses (including attorneys’ fees) actually and reasonably incurred by such person in connection with the defense 

or settlement of such action or suit if such person acted in good faith and in a manner such person reasonably believed to be in or not 

opposed to the best interests of the Corporation; except that no indemnification shall be made in respect of any claim, issue or matter as 

to which such person shall have been adjudged to be liable to the Corporation unless and only to the extent that the Court of Chancery 

of the State of Delaware or the court in which such action or suit was brought shall determine upon application that, despite the 

adjudication of liability but in view of all the circumstances of the case, such person is fairly and reasonably entitled to indemnity for 

such expenses which the Court of Chancery or such other court shall deem proper. 

SECTION 3. Authorization of Indemnification. Any indemnification under this Article VI (unless ordered by a court) shall be made by 

the Corporation only as authorized in the specific case upon a determination that indemnification of the present or former Director or 

Officer is proper in the circumstances because such person has met the applicable standard of conduct set forth in Section 1 or Section 2 

of this Article VI, as the case may be. Such determination shall be made, with respect to a person who is a Director or Officer at the 

time of such determination, (i) by a majority vote of the Directors who are not parties to such action, suit or proceeding, even though 

less than a quorum, or (ii) by a Committee of such Directors designated by a majority vote of such Directors, even though less than a 

quorum, or (iii) if there are no such Directors, or if such Directors so direct, by independent legal counsel in a written opinion, or (iv) by 

the stockholders. Such determination shall be made, with respect to former Directors and Officers, by any person or persons having the 

authority to act on the matter on behalf of the Corporation. To the extent, however, that a present or former Director or Officer of the 

Corporation has been successful on the merits or otherwise in defense of any action, suit or proceeding described above, or in defense of 

any claim, issue or matter therein, such person shall be indemnified against expenses (including attorneys’ fees) actually and reasonably 

incurred by such person in connection therewith, without the necessity of authorization in the specific case. 

SECTION 4. Good Faith Defined. For purposes of any determination under Section 3 of this Article VI, a person shall be deemed to have 

acted in good faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the Corporation, or, 

with respect to any criminal action or proceeding, to have had no reasonable cause to believe such person’s conduct was unlawful, if 

such person’s action is based on the records or books of account of the Corporation or another enterprise, or on information supplied to 

such person by the Officers of the Corporation or officers of another enterprise in the course of their duties, or on the advice of legal 

counsel for the Corporation or another enterprise or on information or records given or reports made to the Corporation or another 

enterprise by an independent certified public accountant or by an appraiser or other expert selected with reasonable care by the 

Corporation or another enterprise. The provisions of this Section 4 shall not be deemed to be exclusive or to limit in any way the 

circumstances in which a person may be deemed to have met the applicable standard of conduct set forth in Section 1 or Section 2 of 

this Article VI, as the case may be. 

SECTION 5. Indemnification by a Court. Notwithstanding any contrary determination in the specific case under Section 3 of this 

Article VI, and notwithstanding the absence of any determination thereunder, any Director or Officer may apply to the Court of 

Chancery of the State of Delaware or any other court of competent jurisdiction in 
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the State of Delaware for indemnification to the extent otherwise permissible under Section 1 or Section 2 of this Article VI. The basis 

of such indemnification by a court shall be a determination by such court that indemnification of the Director or Officer is proper in the 

circumstances because such person has met the applicable standard of conduct set forth in Section 1 or Section 2 of this Article VI, as 

the case may be. Neither a contrary determination in the specific case under Section 3 of this Article VI nor the absence of any 

determination thereunder shall be a defense to such application or create a presumption that the Director or Officer seeking 

indemnification has not met any applicable standard of conduct. Notice of any application for indemnification pursuant to this Section 5 

shall be given to the Corporation promptly upon the filing of such application. If successful, in whole or in part, the Director or Officer 

seeking indemnification shall also be entitled to be paid the expense of prosecuting such application. 

SECTION 6. Expenses Payable in Advance. Subject to applicable law, expenses (including attorneys’ fees) incurred by a current or 

former Director or Officer of the Corporation, or a current or former Director or Officer serving at the request of the Corporation as a 

director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, in defending any civil, 

criminal, administrative or investigative action, suit or proceeding shall be paid by the Corporation in advance of the final disposition of 

such action, suit or proceeding upon receipt of an undertaking by or on behalf of such person to repay such amount if it shall ultimately 

be determined that such person is not entitled to be indemnified by the Corporation as authorized in this Article VI. Subject to 

applicable law, such expenses (including attorneys’ fees) incurred by other employees and agents may be so paid upon such terms and 

conditions, if any, as the Corporation deems appropriate. 

SECTION 7. Nonexclusivity of Indemnification and Advancement of Expenses. The indemnification and advancement of expenses 

provided by, or granted pursuant to, this Article VI shall not be deemed exclusive of any other rights to which those seeking 

indemnification or advancement of expenses may be entitled under the Certificate of Incorporation, these Bylaws, agreement, vote of 

stockholders or disinterested Directors or otherwise, both as to action in such person’s official capacity and as to action in another 

capacity while holding such office, it being the policy of the Corporation that indemnification of the persons specified in Section 1 and 

Section 2 of this Article VI shall be made to the fullest extent permitted by law. The provisions of this Article VI shall not be deemed to 

preclude the indemnification of any person who is not specified in Section 1 or Section 2 of this Article VI but whom the Corporation 

has the power or obligation to indemnify under the provisions of the DGCL, or otherwise, including pursuant to Section 12 of this 

Article VI. 

SECTION 8. Insurance. The Corporation shall purchase and maintain insurance on behalf of any person who is or was a Director or 

Officer of the Corporation, or is or was a Director or Officer of the Corporation serving at the request of the Corporation as a director, 

officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise against any liability asserted 

against such person and incurred by such person in any such capacity, or arising out of such person’s status as such, whether or not the 

Corporation would have the power or the obligation to indemnify such person against such liability under the provisions of this 

Article VI. 

SECTION 9. Certain Definitions. For purposes of this Article VI, references to “the Corporation” shall include, in addition to the 

resulting corporation, any constituent corporation (including any constituent of a constituent) absorbed in a consolidation or merger 

which, if its separate existence had continued, would have had power and authority to indemnify its directors or officers, so that any 

person who is or was a director or officer of such constituent corporation, or is or was a director or officer of such constituent 

corporation serving at the request of such constituent corporation as a director, officer, employee or agent of another corporation, 

partnership, joint venture, trust or other enterprise, shall stand in the same position under the provisions of this Article VI with respect 

to the resulting or surviving corporation as such person would have with respect to such constituent corporation if its separate existence 

had continued. The term “another enterprise” as used in this Article VI shall mean any other corporation or any partnership, joint 

venture, trust, employee benefit plan or other enterprise of which such person is or was serving at the request of the Corporation as a 

director, officer, employee or agent. For purposes of this Article VI, references to “fines” shall include any excise taxes assessed on a 

person with respect to an employee benefit plan; and references to “serving at the request of the Corporation” shall include any service 

as a Director, Officer, employee or agent of the Corporation which imposes duties on, or involves services by, such Director or Officer 

with respect to an employee benefit plan, its participants or beneficiaries; and a person who acted in good faith and in a manner such 

person reasonably believed to be in the interest of the participants and beneficiaries of an employee benefit plan shall be deemed to have 

acted in a manner “not opposed to the best interests of the Corporation” as referred to in this Article VI. 
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SECTION 10. Survival of Indemnification and Advancement of Expenses. The indemnification and advancement of expenses provided 

by, or granted pursuant to, this Article VI shall continue as to a person who has ceased to be a Director or Officer of the Corporation 

and shall inure to the benefit of the heirs, executors and administrators of such a person. 

SECTION 11. Limitation on Indemnification. Notwithstanding anything contained in this Article VI to the contrary, except for 

proceedings to enforce rights to indemnification (which shall be governed by Section 5 of this Article VI), the Corporation shall not be 

obligated to indemnify any current or former Director or Officer (or his or her heirs, executors or personal or legal representatives) or 

advance expenses in connection with a proceeding (or part thereof) initiated by such person unless such proceeding (or part thereof) was 

authorized or consented to by the Board of Directors of the Corporation. 

SECTION 12. Indemnification of Employees and Agents. The Corporation may, to the extent authorized from time to time by the Board 

of Directors, provide rights to indemnification and to the advancement of expenses to employees and agents of the Corporation similar 

to those conferred in this Article VI to Directors and Officers of the Corporation. 

SECTION 13. Amendment or Repeal. The provisions of this Article VI shall constitute a contract between the Corporation, on the one 

hand, and, on the other hand, each individual who serves or has served as a Director or Officer of the Corporation (whether before or 

after the adoption of these Bylaws), in consideration of such person’s performance of such services, and pursuant to this Article VI the 

Corporation intends to be legally bound to each such current or former Director or Officer of the Corporation. With respect to current 

and former Directors and Officers of the Corporation, the rights conferred under this Article VI are present contractual rights and such 

rights are fully vested, and shall be deemed to have vested fully, immediately upon adoption of these Bylaws. With respect to any 

Directors or Officers of the Corporation who commence service following adoption of these Bylaws, the rights conferred under this 

provision shall be present contractual rights and such rights shall fully vest, and be deemed to have vested fully, immediately upon such 

Director or Officer commencing service as a Director or Officer of the Corporation. Any repeal or modification of the foregoing 

provisions of this Article VI shall not adversely affect any right or protection (i) hereunder of any person in respect of any act or 

omission occurring prior to the time of such repeal or modification or (ii) under any agreement providing for indemnification or 

advancement of expenses to an Officer or Director of the Corporation in effect prior to the time of such repeal or modification. 

ARTICLE VII 

Officers 

SECTION 1. General. The Officers of the Corporation shall be chosen by the Board of Directors and shall be a Chairman of the Board, a 

Lead Independent Director, a Chief Executive Officer, a President, one or more Vice Presidents, a Secretary, a Treasurer and such other 

Officers as may from time to time be chosen by the Board of Directors. The Chief Executive Officer shall be empowered to appoint and 

remove from office, at his or her discretion, Assistant Vice Presidents and Assistant Secretaries. Any number of offices may be held by 

the same person, unless prohibited by applicable law, the Certificate of Incorporation or these Bylaws. The Officers of the Corporation 

need not be stockholders of the Corporation nor, except in the case of the Chairman of the Board and the Lead Independent Director, 

need such Officers be Directors of the Corporation. 

SECTION 2. Election; Term; Vacancies. The Board of Directors, at its first meeting held after each annual meeting of stockholders, shall 

elect the Officers of the Corporation who shall hold their offices for such terms and shall exercise such powers and perform such duties 

as shall be determined from time to time by the Board of Directors; and each Officer of the Corporation shall hold office until such 

Officer’s successor is elected and qualified, or until such Officer’s earlier death, resignation or removal. Any Officer chosen or 

appointed by the Board of Directors may be removed either with or without cause at any time by the affirmative vote of a majority of 

the entire Board of Directors. If the office of any Officer other than an assistant Officer becomes vacant for any reason, the vacancy 

shall be filled by the affirmative vote of a majority of the entire Board of Directors. 
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SECTION 3. Chairman of the Board. A Chairman of the Board shall be chosen from among the Directors. The Chairman of the Board 

shall preside at all meetings of the stockholders and the Board of Directors at which he or she shall be present. The Chairman of the 

Board shall also perform such other duties and may exercise such other powers as may from time to time be assigned to such Director 

by these Bylaws or by the Board of Directors. 

SECTION 4. Lead Independent Director. One of the Independent Directors shall be designated by the Independent Directors to serve as 

Lead Independent Director until replaced by the Independent Directors. The Lead Independent Director will, with the Chairman of the 

Board of Directors, establish the agenda for regular Board meetings and serve as chairman of Board of Directors meetings in the 

absence of the Chairman of the Board of Directors; establish the agenda for meetings of the Independent Directors; coordinate the 

activities of the other Independent Directors; and perform such other duties as may be established or delegated by the Board of 

Directors. An “Independent Director” means a person who satisfies the requirements for independence under the applicable provisions, 

as then in effect, of the principal stock exchange on which the Corporation’s common stock is listed for trading and such additional 

requirements as may be established by the Board of Directors. 

SECTION 5. Vice Chairman. The Board of Directors may designate one or more Vice Chairmen who shall, subject to the control of the 

Board of Directors, perform such duties as may be prescribed by the Board of Directors. 

SECTION 6. Chief Executive Officer. The Chief Executive Officer shall, subject to the control of the Board of Directors, have 

responsibility for the general and active management of the business of the Corporation and shall have the general powers and duties of 

management usually vested in the Chief Executive Officer of a corporation. The Chief Executive Officer shall see that all orders and 

resolutions of the Board of Directors are carried into effect and shall implement the general directives, plans and policies formulated by 

the Board of Directors. The Chief Executive Officer may employ and discharge employees and agents of the Corporation, except such 

as shall be appointed by the Board of Directors, and he or she may delegate these powers. In the absence or disability of the Chairman 

of the Board, the Chief Executive Officer shall preside at all meetings of the stockholders. Except where by law the signature of the 

President is required, the Chief Executive Officer shall exercise all the powers and discharge all the duties of the President. The Chief 

Executive Officer shall also perform such other duties and may exercise such other powers as may from time to time be assigned to 

such Officer by these Bylaws or by the Board of Directors. 

SECTION 7. President. The President shall have such responsibilities and authority as determined by these Bylaws or by the Board of 

Directors of the Corporation. 

SECTION 8. Chief Financial Officer. The Chief Financial Officer shall, subject to the control of the Board of Directors, have 

responsibility for the financial management of the Corporation. The Chief Financial Officer shall have such powers and perform such 

duties as from time to time may be assigned to him or her by the Board of the Directors or by the Chief Executive Officer. The Chief 

Financial Officer shall keep and maintain, or cause to be kept and maintained, adequate and correct books and records of the 

Corporation, using appropriate accounting principles; have supervision over and be responsible for the financial affairs of the 

Corporation; cause to be kept at the principal executive office of the Corporation and preserved for review as required by law or 

regulation all financial records of the Corporation; be responsible for the establishment of adequate internal control over the transactions 

and books of account of the Corporation; and be responsible for rendering to the proper Officers and the Board of Directors upon 

request, and to the stockholders and other parties as required by law or regulation, financial statements of the Corporation. 

SECTION 9. Vice President. The Vice President or Vice Presidents, in the order designated by the Board of Directors, shall be vested 

with all the powers and required to perform all the duties of the President in his or her absence or disability and shall perform such other 

duties as may be prescribed by the Board of Directors. 

SECTION 10. Secretary. The Secretary shall perform all the duties commonly incident to his or her office, and keep accurate minutes of 

all meetings of the stockholders, the Board of Directors and the Committees of the Board of Directors, recording all the proceedings of 

such meetings in a book or books to be kept for that purpose. He or she shall give, or cause to be given, proper notice of meetings of 

stockholders and the Board of Directors. If the Secretary shall be unable or shall refuse to cause to be given notice of all meetings of the 

stockholders and meetings of the Board of Directors, then either the Board of Directors or the Chief Executive Officer may choose 

another Officer to cause such notice to be given. The Secretary shall have custody of the seal of the Corporation and the Secretary shall 

have authority to affix the same to any instrument requiring it and when so affixed, it may be attested 
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by the signature of the Secretary. The Board of Directors may give general authority to any other Officer to affix the seal of the 

Corporation and to attest to the affixing by such Officer’s signature. The Secretary shall see that all books, reports, statements, 

certificates and other documents and records required by law to be kept or filed are properly kept or filed, as the case may be, and shall 

perform such other duties as the Board of Directors shall designate. 

SECTION 11. Treasurer. The Treasurer may be the Chief Financial Officer of the Corporation. The Treasurer shall have custody of the 

funds and securities of the Corporation and shall keep full and accurate accounts of receipts and disbursements in books belonging to 

the Corporation and shall deposit all monies and other valuable effects in the name and to the credit of the Corporation in such 

depositories as may be designated by the Board of Directors. He or she shall disburse the funds of the Corporation as may be ordered by 

the Board of Directors, Chief Executive Officer or Chief Financial Officer, taking proper vouchers for such disbursements, and shall 

render to the Chief Executive Officer or Chief Financial Officer and the Board of Directors, at its regular meetings, or whenever the 

Board of Directors may require it, an account of all his or her transactions as Treasurer and of the financial condition of the 

Corporation. Until such time as a controller may be elected by the Board of Directors, the Treasurer shall also maintain adequate 

records of all assets, liabilities and transactions of the Corporation and shall see that adequate audits thereof are currently and regularly 

made. The Treasurer shall cause to be prepared, compiled and filed such reports, statements, statistics and other data as may be required 

by law or prescribed by the Chief Executive Officer or the Chief Financial Officer. If required by the Board of Directors, the Treasurer 

shall give the Corporation a bond in such sum and with such surety or sureties as shall be satisfactory to the Board of Directors for the 

faithful performance of the duties of the office of the Treasurer and for the restoration to the Corporation, in case of the Treasurer’s 

death, resignation, retirement or removal from office, of all books, papers, vouchers, money and other property of whatever kind in the 

Treasurer’s possession or under the Treasurer’s control belonging to the Corporation. The Treasurer shall also perform such other duties 

and may exercise such other powers as may from time to time be assigned to such Officer by these Bylaws or by the Board of Directors, 

the Chief Executive Officer or the Chief Financial Officer. 

SECTION 12. Other Officers. Such other Officers as the Board of Directors may choose shall perform such duties and have such powers 

as from time to time may be assigned to them by the Board of Directors. The Board of Directors may delegate to any other Officer of 

the Corporation the power to choose such other Officers and to prescribe their respective duties and powers. 

SECTION 13. Voting Securities Owned by the Corporation. Powers of attorney, proxies, waivers of notice of meeting, consents and other 

instruments relating to securities owned by the Corporation may be executed in the name of and on behalf of the Corporation by the 

Chairman of the Board, Chief Executive Officer, President, Chief Financial Officer, any Vice President or any other Officer authorized 

to do so by the Board of Directors and any such Officer may, in the name of and on behalf of the Corporation, take all such action as 

any such Officer may deem advisable to vote in person or by proxy at any meeting of security holders of any corporation in which the 

Corporation may own securities and at any such meeting shall possess and may exercise any and all rights and power incident to the 

ownership of such securities and which, as the owner thereof, the Corporation might have exercised and possessed if present. The Board 

of Directors may, by resolution, from time to time confer like powers upon any other person or persons. 

ARTICLE VIII 

Stock 

SECTION 1. Certificates. The Board of Directors of the Corporation may provide by resolution or resolutions that some or all of any or 

all classes or series of its capital stock shall be uncertificated shares. Any such resolution shall not apply to shares represented by a 

certificate until such certificate is surrendered to the Corporation. To the extent certificates are issued, every holder of certificated 

shares of stock in the Corporation shall be entitled to have a stock certificate signed by, or in the name of, the Corporation (i) by the 

Chairman of the Board, the President or a Vice President and (ii) by the Treasurer or an Assistant Treasurer, or the Secretary or an 

Assistant Secretary of the Corporation, certifying the number of shares owned by such stockholder in the Corporation. Any or all of the 

signatures on a stock certificate may be a facsimile, either engraved or printed. The Board of Directors may from time to time appoint 

and maintain one or more transfer agents and registrars of transfers, which may be the same agency or agencies, and may require all 

certificates to bear the signatures of one (1) of such transfer agents and one (1) of such registrars of transfers, or as the Board of 

Directors may otherwise direct. The stock certificates of the Corporation, if any, shall bear the seal of the Corporation or shall bear a 

facsimile of such seal engraved or printed. 
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In case any Officer, transfer agent or registrar who has signed, or whose facsimile signature or signatures have been used on, any 

certificate or certificates of stock, shall have ceased to be an Officer, transfer agent or registrar, whether because of death, resignation or 

otherwise, before such certificate or certificates is issued and delivered by the Corporation, such certificate or certificates may 

nevertheless be issued and delivered by the Corporation with the same effect as if such person were such Officer, transfer agent or 

registrar at the date of issue. 

SECTION 2. Lost Certificates. If a certificate of stock is lost, stolen or destroyed, the Board of Directors may, at its discretion, direct a 

new certificate or uncertificated shares to be issued by the Corporation in its stead upon the making of an affidavit of that fact by the 

person claiming the certificate of stock to be lost, stolen or destroyed and the giving of a satisfactory bond of indemnity, in an amount 

sufficient to indemnify the Corporation against any claim that may be made against the Corporation on account of the alleged loss, theft 

or destruction of such certificate or the issuance of such new certificate or uncertificated shares. A certificate or uncertificated shares 

may be issued without requiring bond when, in the judgment of the Board of Directors, it is proper to do so. 

SECTION 3. Transfers. Stock of the Corporation shall be transferable in the manner prescribed by applicable law and in these Bylaws. 

Transfers of stock shall be made on the books of the Corporation only by the person named in the stock records of the Corporation or by 

such person’s attorney lawfully constituted in writing and upon the surrender of any certificate therefor, properly endorsed for transfer 

(or by delivery of duly executed instructions with respect to uncertificated shares) and payment of all necessary transfer taxes; provided, 

however, that such surrender and endorsement or payment of taxes shall not be required in any case in which the Officers of the 

Corporation shall determine to waive such requirement. Every certificate exchanged, returned or surrendered to the Corporation shall be 

marked “Cancelled,” with the date of cancellation, by the Secretary of the Corporation or the transfer agent thereof. No transfer of stock 

shall be valid as against the Corporation for any purpose until it shall have been entered in the stock records of the Corporation by an 

entry showing from and to whom transferred. 

SECTION 4. Dividend Record Date. In order that the Corporation may determine the stockholders entitled to receive payment of any 

dividend or other distribution or allotment of any rights or the stockholders entitled to exercise any rights in respect of any change, 

conversion or exchange of stock, or for the purpose of any other lawful action, the Board of Directors may fix a record date, which 

record date shall not precede the date upon which the resolution fixing the record date is adopted, and which record date shall be not 

more than 60 days prior to such action. If no record date is fixed, the record date for determining stockholders for any such purpose 

shall be at the close of business on the day on which the Board of Directors adopts the resolution relating thereto. 

SECTION 5. Stockholders of Record. The Corporation shall be entitled to recognize the exclusive right of a person registered on its 

books as the owner of shares to receive dividends, and to vote as such owner, and to hold liable for calls and assessments a person 

registered on its books as the owner of shares, and shall not be bound to recognize any equitable or other claim to or interest in such 

share or shares on the part of any other person, whether or not it shall have express or other notice thereof, except as otherwise required 

by law. 

ARTICLE IX 

Notices 

SECTION 1. Notices. Whenever written notice is required by law, the Certificate of Incorporation or these Bylaws, to be given to any 

stockholder, such notice may be given by mail, addressed to such stockholder, at such person’s address as it appears on the records of 

the Corporation, with postage thereon prepaid, and such notice shal l be deemed to be given at the time when the same shall be deposited 

in the United States mail. Without limiting the manner by which notice otherwise may be given effectively to stockholders, any notice 

to stockholders given by the Corporation under applicable law, the Certificate of Incorporation or these Bylaws shall be effective if 

given by a form of electronic transmission if consented to by the stockholder to whom the notice is given. Any such consent shall be 

revocable by the stockholder by written notice to the Corporation. Any such consent shall be deemed to be revoked if (i) the 

Corporation is unable to deliver by electronic transmission two consecutive notices by the Corporation in accordance with such consent, 

and (ii) such inability becomes known to the Secretary of the 
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Corporation or to the transfer agent, or other person responsible for the giving of notice; provided, however, that the inadvertent failure 

to treat such inability as a revocation shall not invalidate any meeting or other action. Notice given by electronic transmission, as 

described above, shall be deemed given: (i) if by facsimile telecommunication, when directed to a number at which the stockholder has 

consented to receive notice; (ii) if by electronic mail, when directed to an electronic mail address at which the stockholder has 

consented to receive notice; (iii) if by a posting on an electronic network, together with separate notice to the stockholder of such 

specific posting, upon the later of (a) such posting and (b) the giving of such separate notice; and (iv) if by any other form of electronic 

transmission, when directed to the stockholder. Notice to Directors or Committee members may be given personally, by mail as 

described above, or by telegram, telex, cable or by means of electronic transmission. 

SECTION 2. Waivers of Notice. Whenever any notice is required by applicable law, the Certificate of Incorporation or these Bylaws, to 

be given to any Director, member of a Committee or stockholder, a waiver thereof in writing, signed by the person or persons entitled to 

notice, or a waiver by electronic transmission by the person or persons entitled to notice, whether before or after the time stated therein, 

shall be deemed equivalent thereto. Attendance of a person at a meeting, present in person or represented by proxy, shall constitute a 

waiver of notice of such meeting, except where the person attends the meeting for the express purpose of objecting at the beginning of 

the meeting to the transaction of any business because the meeting is not lawfully called or convened. Neither the business to be 

transacted at, nor the purpose of, any annual or special meeting of stockholders or any regular or special meeting of the Directors or 

members of a Committee of Directors need be specified in any written waiver of notice unless so required by law, the Certificate of 

Incorporation or these Bylaws. 

ARTICLE X 

General Provisions 

SECTION 1. Fiscal Year. The fiscal year of the Corporation shall begin the first day of January and end on the 31st day of December of 

each year. 

SECTION 2. Dividends. Dividends upon the capital stock of the Corporation, subject to the requirements of the DGCL and the provisions 

of the Certificate of Incorporation, if any, may be declared by the Board of Directors at any regular or special meeting of the Board of 

Directors (or any action by written consent in lieu thereof in accordance with Section 7 of Article IV hereof) and may be paid in cash, in 

property or in shares of the Corporation’s capital stock. Before payment of any dividend, the Directors may set apart out of any of the 

funds of the Corporation available for dividends such sum or sums as the Board of Directors from time to time, in its absolute 

discretion, deems proper as a reserve or reserves to meet contingencies, or for purchasing any of the shares of capital stock, warrants, 

rights, options, bonds, debentures, notes, scrip or other securities or evidences of indebtedness of the Corporation, or for equalizing 

dividends, or for repairing or maintaining any property of the Corporation, or for any proper purpose, and the Board of Directors may 

modify or abolish any such reserve or reserves. 

SECTION 3. Disbursements. All checks, drafts, demands or orders for the payment of money and notes of the Corporation shall be 

signed by the Chief Financial Officer, Treasurer or by such other Officer, Officers, person or persons as the Board of Directors may 

from time to time designate. 

SECTION 4. Corporate Seal. The corporate seal shall be in such form as determined from time to time by resolution of the Board of 

Directors. The seal may be used by causing it or a facsimile thereof to be impressed or affixed or reproduced or otherwise. 

ARTICLE XI 

Amendment to Bylaws 

Subject to the provisions of the Certificate of Incorporation, these Bylaws may be altered, amended or repealed, in whole or in part, or 

new Bylaws may be adopted by the stockholders or by the Board of Directors; provided, however, that notice of such alteration, 

amendment, repeal or adoption of new Bylaws be contained in the notice of such meeting of the stockholders or the Board of Directors, 

as the case may be. All such amendments must be approved by a majority of the Board of Directors then in office or by the affirmative 

vote of the holders of at least 80% of the voting power of the outstanding shares of capital stock entitled to vote for the election of 

Directors. 
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ARTICLE XII 

Certificate of Incorporation to Govern 

Notwithstanding anything to the contrary herein, in the event any provision contained herein is inconsistent with or conflicts with a 

provision of the Certificate of Incorporation, such provision herein shall be superseded by the inconsistent provision in the Certificate of 

Incorporation, to the extent necessary to give effect to such provision in the Certificate of Incorporation. 

ARTICLE XIII 

Limitations of Ownership by Non-Citizens 

SECTION 1. Equity Securities. All (a) capital stock of, or other equity interests in, the Corporation, (b) securities convertible into or 

exchangeable for shares of capital stock, voting securities or other equity interests in the Corporation, or (c) options, warrants or other 

rights to acquire the securities described in clauses (a) and (b), whether fixed or contingent, matured or unmatured, contractual, legal, 

equitable or otherwise (collectively, “Equity Securities”) shall be subject to limitations set forth in this Article XIII. 

SECTION 2. Non-Citizen Voting and Ownership Limitations. It is the policy of the Corporation that, consistent with the requirements of 

Subtitle VII of Title 49 of the United States Code, as amended, or as the same may be from time to time amended (the “Aviation Act”), 

that persons or entities who are not a “citizen of the United States” (as defined in Section 40102(a)(15) of the Aviation Act, in any 

similar legislation of the United States enacted in substitution or replacement thereof, and as interpreted by the Department of 

Transportation, its predecessors and successors, from time to time), including any agent, trustee or representative of such persons or 

entities (each, a “Non-Citizen”), shall not be entitled to own (beneficially or of record) and/or control more than (a) 24.9% of the 

aggregate votes of all outstanding Equity Securities of the Corporation (the “Voting Cap Amount”) or (b) 49.0% of the aggregate 

number of outstanding shares of Equity Securities of the Corporation (the “Control Cap Amount”); provided, however, in no event shall 

Non-Citizens who are resident of a country that is not party to an “open-skies” agreement with the United States (the “NOS Non-

Citizens”) be entitled to own (beneficially or of record) and/or control more than 24.9% of the aggregate number of outstanding shares 

of Equity Securities of the Corporation (the “NOS Cap Amount” and, together with the 

Control Cap Amount, the “Absolute Cap Amount”). If Non-Citizens nonetheless at any time own and/or control more than the Voting 

Cap Amount, the voting rights of the Equity Securities in excess of the Voting Cap Amount shall be automatically suspended in 

accordance with Section 3 below. Further, if at any time a transfer or issuance (other than an issuance of Emergence Securities (as 

defined below)) of Equity Securities to a Non-Citizen would result in Non-Citizens owning more than the Absolute Cap Amount, such 

transfer or issuance shall be void and of no effect, in accordance with Section 3 below. 

SECTION 3. Foreign Stock Record. (a) The Corporation or any transfer agent shall maintain a separate stock record, designated the 

“Foreign Stock Record,” for the registration of Equity Securities held by Non-Citizens. It is the duty of each stockholder who is a Non-

Citizen to register his, her or its Equity Securities on the Foreign Stock Record. The beneficial ownership of Equity Securities by Non-

Citizens shall be determined in conformity with regulations prescribed by the Board of Directors. Only Equity Securities that have been 

issued and are outstanding may be registered in the Foreign Stock Record. The Foreign Stock Record shall include (i) the name and 

nationality of each Non-Citizen owning Equity Securities, (ii) the number of Equity Securities owned by each such Non-Citizen and 

(iii) the date of registration of such Equity Securities in the Foreign Stock Record. 

(b) In no event shall Equity Securities owned (beneficially or of record) by Non-Citizens representing more than the Voting Cap 

Amount be voted. In the event that Non-Citizens shall own (beneficially or of record) or have voting control over any Equity Securities, 

the voting rights of such persons shall be subject to automatic suspension to the extent required to ensure that the Corporation is in 

compliance with applicable provisions of law and regulations relating to ownership or control of a United States air carrier. Voting 

rights of Equity Securities owned (beneficially or of record) by Non-Citizens shall be suspended in reverse chronological order based 

upon the date of registration in the Foreign Stock Record (except as otherwise provided in Section 6 of this Article XIII). 
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(c) In the event that any transfer or issuance (other than an issuance of Emergence Securities) of Equity Securities to a Non-Citizen 

would result in Non-Citizens owning (beneficially or of record) more than the Absolute Cap Amount, such transfer or issuance shall be 

void and of no effect and shall not be recorded in the Foreign Stock Record or the stock records of the Corporation. In the event that the 

Corporation shall determine that the Equity Securities registered on the Foreign Stock Record or otherwise registered on the stock 

records of the Corporation and owned (beneficially or of record) by Non-Citizens, taken together (without duplication), exceed the 

Absolute Cap Amount, such number of shares shall be removed from the Foreign Stock Record and the stock records of the 

Corporation, as applicable, in reverse chronological order based on the date of registration in the Foreign Stock Record and the stock 

records of the Corporation, as applicable (except as otherwise provided in Section 6 of this Article XIII), and any transfer or issuance 

(other than an issuance of Emergence Securities) that resulted in such event shall be deemed void and of no effect, such that the Foreign 

Stock Record and the stock records of the Corporation, as applicable, reflect the ownership of shares without giving effect to any 

transfer or issuance that caused the Corporation to exceed the Absolute Cap Amount until the aggregate number of shares registered in 

the Foreign Stock Record or otherwise registered to Non-Citizens is equal to the Control Cap Amount or NOS Cap Amount, as 

applicable. 

SECTION 4. Registration of Shares. Registry of the ownership of Equity Securities by Non-Citizens shall be effected by written notice 

to, and in the form specified from time to time by, the Secretary of the Corporation. Subject to the limitations set forth in Section 3 and 

the exceptions set forth in Section 6, the order in which such shares shall be registered on the Foreign Stock Record shall be 

chronological, based on the date the Corporation received notice to so register such shares; provided, that any Non-Citizen who 

purchases or otherwise acquires shares that are registered on the Foreign Stock Record and who registers such shares in its own name 

within 30 days of such acquisition will assume the position of the seller of such shares in the chronological order of shares registered on 

the Foreign Stock Record. 

SECTION 5. Certification of Shares. (a) The Corporation may by notice in writing (which may be included in the form of proxy or ballot 

distributed to stockholders in connection with the annual meeting or any special meeting of the stockholders of the Corporation, or 

otherwise) require a person that is a holder of record of shares or that the Corporation knows to have, or has reasonable cause to believe 

has beneficial ownership of shares to certify in such manner as the Corporation shall deem appropriate (including by way of execution 

of any form of proxy or ballot of such person) that, to the knowledge of such person: 

(1) all shares as to which such person has record ownership or beneficial ownership are owned and controlled only by citizens of the 

United States; or 

(2) the number of shares of record or beneficially owned by such person that are owned and/or controlled by Non-Citizens is as set forth 

in such certificate. 

(b) With respect to any shares identified in response to clause (a)(2) above, the Corporation may require such person to provide such 

further information as the Corporation may reasonably require in order to implement the provisions of this Article XIII. 

(c) For purposes of applying the provisions of this Article XIII with respect to any shares, in the event of the failure of any person to 

provide the certificate or other information to which the Corporation is entitled pursuant to this Section 5, the Corporation shall presume 

that the shares in question are owned and/or controlled by Non-Citizens. 

SECTION 6. Special Rules Applicable to Equity Securities Issued Upon Effectiveness of the Plan and Consummation of the Merger. (a) 

All Equity Securities that are (i) initially issued under the Debtors’ Joint Plan of Reorganization filed in connection with the 

Corporation’s chapter 11 cases (the “Plan”) or pursuant to the transactions contemplated by the Merger Agreement (all such Equity 

Securities, including all Equity Securities issued pursuant to the conversions of any such Equity Securities, the “Emergence Securities”) 

and (ii) registered on the Foreign Stock Record by the Non-Citizen initially receiving such Emergence Securities on or prior to the date 

that is 15 business days following the issuance of such Emergence Securities (all such Emergence Securities, the “Registered 

Emergence Securities”), shall be deemed to have been registered on the Foreign Stock Record as of the Closing Date simultaneously 

with all other Registered Emergence Securities, and, for purposes of the last sentence of Section 3(b) of this Article XIII, shall be 

deemed to have been registered on the Foreign Stock Record prior to any Equity Securities other than Registered Emergence 

Securities. For the avoidance of doubt, all Equity Securities issued pursuant to the conversion of any Registered Emergence Securities 

shall be deemed to have been registered on the 

29 



   

     

      

   

  

    

   

    

 

    

    

   

   

  

   

      

   

 

      

 

     

    

  

 

Foreign Stock Record as of the Closing Date simultaneously with all other Registered Emergence Securities. Equity Securities shall 

only constitute Registered Emergence Securities for so long as they (i) remain on the Foreign Stock Record and (ii) continue to be 

owned (beneficially or of record) by the Non-Citizen initially receiving such Registered Emergence Securities under the Plan or 

pursuant to the Merger Agreement. 

(b) Notwithstanding the last sentence of Section 3(b) of this Article XIII, if the voting rights of all of the Registered Emergence 

Securities, taken together (and without duplication), exceed the Voting Cap Amount, the voting rights of the owners (whether beneficial 

or of record) of the Registered Emergence Securities shall be suspended, for the purpose of each vote by the stockholders of the 

Corporation, on a pro rata basis among all such owners (and not in reverse chronological order) so that the aggregate voting rights 

afforded to all of the Registered Emergence Securities, taken together (without duplication), are equal to the Voting Cap Amount, until 

such time as, absent such pro rata suspension, the voting rights of all of the Registered Emergence Securities, taken together (without 

duplication), would not exceed the Voting Cap Amount. 

(c) Notwithstanding Section 3(c) of this Article XIII, in the event the number of Emergence Securities that are owned (beneficially or of 

record) by Non-Citizens exceeds the Absolute Cap Amount, the Corporation shall be permitted to compel holders of Emergence 

Securities that are Non-Citizens and own more than 0.1% of the number of outstanding Emergence Securities (such status to be 

determined 120 days after the Closing Date, each, a “Substantial Holder”), on, subject to the proviso set forth below, a pro rata basis 

among all Substantial Holders (and not in reverse chronological order), to sell or otherwise transfer to persons or entities who are a 

“citizen of the United States” a number of Emergence Securities held by such Substantial Holders such that the aggregate number of 

Emergence Securities held by Non-Citizens, taken together (without duplication), is equal to or lesser than the Absolute Cap Amount, 

or, if any such Substantial Holder fails to promptly (and in any event within 30 days of receipt of written notice of such obligation to 

sell or otherwise transfer) sell or otherwise transfer such number of Emergence Securities (or a portion thereof), to cause such number 

of Emergence Securities of such Substantial Holder (or such portion thereof) to be sold or otherwise transferred, with the Corporation 

acting as agent for, and on behalf of, such Substantial Holder, with proceeds thereof, less any costs of administering such sale or 

transfer, delivered to such Substantial Holder promptly (and in any event within 30 days of such sale or transfer); provided, however, in 

the event the NOS Cap Amount is exceeded but the Control Cap Amount is not, the Corporation shall only compel Substantial Holders 

who are NOS Non-Citizens (“NOS Substantial Holders”), on a pro rata basis among all NOS Substantial Holders (and not in reverse 

chronological order), to sell or otherwise transfer to persons or entities who are a “citizen of the United States”, a number of Emergence 

Securities held by such NOS Substantial Holders such that the aggregate number of Emergence Securities held by NOS Non-Citizens, 

taken together (without duplication), is equal to or lesser than the NOS Cap Amount (or the Corporation shall otherwise take the actions 

set forth in this Section 6(c)). 

* * * * * * * * * * 
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Exhibit B 

Proposed Company Proposal 

PROPOSAL : RATIFICATION OF SPECIAL MEETING PROVISIONS IN THE 
COMP ANY'S BYLAWS 

The Board is seeking stockholder ratification for the retention of certain recently adopted provisions 
of the Company's Second Amended and Restated Bylaws (the "Bylaws") that grant stockholders 
who hold, in the aggregate, at least 20% ofthe voting power ofthe outstanding shares ofthe 
Company the ability to call a special meeting ofstockholders (the "Bylaw Amendments"). 

On February 20, 2018, the Board approved the Bylaw Amendments, which shall become effective 
upon the adoption ofan amendment to the Company's Certificate ofIncorporation (the "Certificate 
Amendment") by the Company's stockholders at the 2018 annual meeting ofstockholders. The 
Certificate Amendment will remove the existing prohibition on the right of stockholders to call a 
special meeting and permit stockholders who hold, in the aggregate, at least 20% ofthe voting 
power ofthe outstanding shares ofthe Company to call a special meeting of stockholders. 

The Board is hereby requesting that the Company's stockholders ratify the retention of the Bylaw 
Amendments that were adopted by the Company's Board in February 2018, which grant 
stockholders who hold at least 20% of the outstanding shares ofthe Company the ability to call a 
special meeting ofstockholders. 

The Board of Directors unanimously recommends that the stockholders vote "FOR" the 
proposal to ratify the Bylaw Amendments. 

* * * * * * 
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JOHN CHEVEDDEN 
***

***

February 15, 2018 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 4 Rule 14a-8 Proposal 
American Airlines Group Inc. (AAL) 
Special Shareholder Meeting Improvement 
John Chevedden 

Ladies and Gentlemen: 

This is in regard to the February 6, 2018 no-action request. 

One solution is for the company to print clearly in its proxy that the company is asking 
shareholders to ratify the Certificate Amendment and the rule l 4a-8 proposal is essentially 
asking for both Certificate Amendment ratification and, based on the footing of the Amendment, 
is also asking for improvement of the Amendment by lowering the ownership threshold. 

The company could have simply asked for Rule 14a-8(i)(l 0) relief. However the company is 
attempting to use a flawed interpretation of SLB 14H to obtain relief under Rule l 4a-8(i)(9) - an 
easier route if its flawed interpretation is accepted than a Rule 14a-8(i)(l0) request. The 
company has no Rule 14a-8(i)(10) backup request. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2018 proxy. 

Sincerely, 

~ e = l. £ 
~;edden • '-

cc: Kenneth W. Wimberly <Kenneth.Wimberly@aa.com.> 

mailto:Kenneth.Wimberly@aa.com


Brian D.Miller 555 Eleventh Street, N.W., Suite 1000 
Direct Dial: 202.637.2332 Washington. O.C. 20004-1304 
brian.miller@lw.com Tel: +1.202.637.2200 Fax: +1.202.637.2201 

www.lw.com 
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Barcelona Moscow 
Beijing Munich 
Boston New York 

Brussels Orange County 

Century City Pans 
Chicago Riyadh 

February 15, 2018 Dubai Rome 
D0sseldorf San Diego 

Frankfurt San FranciscoVIA ELECTRONIC MAIL 
Hamburg Seoul 

Hong Kong Shanghai
Office ofthe ChiefCounsel Houston Silicon Valley 
Division ofCorporation Finance London Singapore 

Securities and Exchange Commission Los Angeles Tokyo 

100 F Street, N .E. Madrid Washington, o.c. 
MIianWashington, D.C, 20549 

Re: Stockholder Proposal to American Airlines Group Inc. from John Chevedden 

Ladies and Gentlemen: 

On February 12, 2018, John Chevedden (the "Proponent") submitted a letter (the "Proponent's 
Letter") to the staffofthe Division ofCorporation Finance responding to the February 6, 2018 letter of 
American Airlines Group Inc. (the "Company"). The Proponent's Letter states in part that: 

The board has unilateral ability to amend the company's bylaws without 
shareholder approval- making the contrived proposal unnecessary. 

The Proponent's statement is incorrect. The board cannot implement the special meeting right 
unilaterally. The Company's Certificate ofIncorporation (the "Certificate"), as presently in effect, flatly 
prohibits stockholders from calling a special meeting ofstockholders. In order to amend the Company's 
bylaws to allow stockholders to call a special meeting, the Company must first amend its Certificate. 
Section 242 ofthe General Corporation Law ofthe State ofDelaware requires that the stockholders must 
approve an amendment to a certificate of incorporation in order for such amendment to be effective. 
Therefore, the Company is required to seek the approval of its stockholders in order to enact a special 
meeting right. The board cannot act to do so unilaterally. 

Very~/)";~ 
1Jd.1:tvu 

ofLATH.AM & WATKINS LLP 

cc: John Chevedden 
Kenneth Wimberly, American Airlines Group Inc. 
Tony Richmond, Latham & Watkins LLP 

US-DOCS\98934648.5 

http:www.lw.com
mailto:brian.miller@lw.com
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February 13, 2018 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 3 Rule 14a-8 Proposal 
American Airlines Group Inc. (AAL) 
Special Shareholder Meeting Improvement 
John Chevedden 

Ladies and Gentlemen: 

This is in regard to the February 6, 2018 no-action request. 

One solution is for the company to print in its proxy that the company is asking shareholders to 
ratify the Certificate Amendment and the rule 14a-8 proposal is essentially asking for both 
ratification and, based on the footing of the Amendment, is also asking for improvement of the 
Amendment by lowering the ownership threshold. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2018 proxy. 

Sincerely, 

~.l£ 
?,J6hn Chevedden 

cc: Kenneth W. Wimberly <Kenneth. Wimberly@aa.com> 

mailto:Wimberly@aa.com
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JOHN CHEVEDDEN 
***

***

February 12, 2018 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
I 00 F Street, NE 
Washington, DC 20549 

# 2 Rule 14a-8 Proposal 
American Airlines Group Inc. (AAL) 
Special Shareholder Meeting Improvement 
John Chevedden 

Ladies and Gentlemen: 

This is in regard to the February 6, 2018 no-action request. 

On page 5 in bold font the company says the rule 14a-8 proposal conflicts with a Certificate 
Amendment. The company in effect says that the no action silver bullet is to simply adopt a 
contrarian amendment when a rule 14a-8 proposal is received. The company does not cit any rule 
or precedent for a proposal to be excluded simply because it conflicts with a Certificate 
Amendment (which could have been adopted last year or 20-years ago). 

The company is in effect saying that had it adopted a 35% .threshold (in the opposite direction of 
the rule l 4a-8 proposal) upon receipt of this proposal then its no action request would be equally 
applicable. 

Then the company step #2 is to come up with a contrived proposal - the sole purpose of which is 
to interfere with the rule 14a-8 proposal. A contrived proposal is also against the principle of 
shareholder democracy noted in the attached 1976 Release. 

The board has unilateral ability to amend the company's bylaws without shareholder approval
making the contrived proposal unnecessary. 

Nonetheless shareholders can vote for the company proposal and for the rule 14a-8 proposal 
because better does not conflict with good. The company proposal is a good first step leading to 
the ownership threshold in the rule 14a-8 proposal. The company proposal is a stepping-stone to 

· the ownership threshold in the rule 14a-8 proposal. 

The proxy access topic is a recent example where a number ofcompanies published 2 proxy 
access proposals - a company proposal that made shareholder use ofproxy access difficult and a 
rule 14a-8 proposal that made shareholder use of proxy access less difficult. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2018 proxy. 



Sincerely, 

~,-t.L.~ -~ 
cc: Kenneth W. Wimberly <Kenneth.Wimberly@aa.com> 

mailto:Kenneth.Wimberly@aa.com
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11tle 17---Cotnmadit;y and Securities 
Exchanges . . 

CHAPrER l~ECURfflES AND 
EXCHANGE ·COMMISSION 

IBele&&e N-oe: ~129!13. SS--1117'11, IC--96391 

PARI' 240-,GENER,\L RULES AND REGU
LATIONS. SECURRJES EXCHANGE- liCr 
OF 1934 
Adaption ofAmendments Relating ro-

Proposals by Security Holders . 
The Securities.anciEx(lhang,.; ColmJim~ 

sion today announced .Ulaii tt ha&.~ted 
eenam amendinents•,to Rule 1-.,.a <1'1 
CFR 240.He.-.8) UDde:r Section l4<a.> .of 
the Seeuriti6'! Jsxci:umge Act of 1934 
('"Elll.dlange Act"> (15 'Q'.S.C•..'1~ et tieQ., 
as amended.by Pub. L. No. ~29ii@12DC!/ 4. 
19'15) >. Rule 14&-8 fa.the pnmsionfn the 
Oomrniss:lon'.s ~ rules which sets 
forth the requirements appUcable t.o pro
l)088ls submitt.ed by ffC\lrif;J hOldera. .for 
lncluslqn m the proxy sollcWnC mate
rials of Jssuers. The P1'0Xl' i,des $re im>
mnlg&t.ed under tb.e ~g,ii Act but 
also are applicable :t,o l,he solidtalioll ()f 
im,,des 1D1der the Public t71llltJ' Bolding 
oompa,ny .Act ot 1~, (15 tr~.o. '19a • 
seq., 88 amended - Pub.: L. .:Ro• .91-a 
<June 4, 19'15)> ...an4 .the . In\'fll!ltmem 
COmPIIIIY Act CJf 1940 (1517.S;O. ~1 et 
seq.~ as amended by Pub. L. No. 94--29 
<June•• 19'15». ·· . 

Nottce ol. tbe JJl'OP(llS4!d 8.Ql.encimems to 
RUie t<t&A was pubJJ&bed on .July T. 19'18 
bl ·Securities _beb&nge Act ~ -No. 
34-l2598 (4:1 FR 29982).1 A~ of 
helpful comment.awere~ frcn the 
publle and were smn.ca1'8ful oonslder&
tion ln connection with the preparation
of ·tbe final rewilO.ns. In addition to the 
publlc commentary, the amaodmenta 
adoPted today a1sO Teflect the :paat expe
rlence ul the Commission and its st.aft tn 
admDlistering Rule 14&'-S. 

The Commissio1:1 ~hes tc> emphaldze
that the mrumdments 'Which tt ·· baa 
adopted are :not mtended as a 1lna.l 

. tesolutton or the questiOIIS and Issues 

o!lli.. ::=~~;:,,,~f . 'l ·.~ 
..~~~''mtenos>'t'.6'" .. ese is-

sues on a. broader ·basis and thie ·staff is 
presently :rormulattng prol]CJSals for 
such a. study. In the mterim the staff 
will monitor the ·· operation of tbese 
eha.reholder proposa.l provisions to asseaa 
their Jmpact on the proxy soliciting 
process. 

The COmmisSion believes the amend
ments discussed herein will benefit both 
:111suers and their security holders. Among 
other things. the amendments cladty 
the procedural requirements applicable 
to prol)Onents and managements 1n con
nection with stockholder proposals and 
codify certain prior interpretative posi
tions taken by the Commission's st'aff. 
The 3J11endment8 8.Te discussed ilelow in 

, A oomp:1.1iion releee.e .also WIMI tesued ~n 
July 7, 10'76 d1Beullldng the lnforlD&l proce
dure& tor 1:he J"enderlng or adVlce by t.bo 
Commiselon's ,stu.JI' wltb Te&pec't t,o 8t<lck• 
holder propoeal&. See Re1-. Ne>. Sf-12599 
141 PR29080) . 

RULES AND 1·EGU1ATWONS 

lhe order u1 \t'hlch they appear :tn the 

i-ule~ · 
Pn;:,cEI>U1lAL ~"D'DlE14EN',rS :rroR PROPO• 

~RVLJ!: 14a~<a> cl? CPR 240.-
14a.-8(a,) > · · 

. ,paragriph <a> , as amended, contams 
four subpa.ragrapbs. each-dealmg,witll a 
spemtJc procedural r:equkement .. ·that 
must be complied with by ,proponents. 

.(1) Bligibflttg. Bubpara~:a,ph. <a.><1> 
sets forth the requirements tb&t s. prOJ>O-
nent must satisfy Jn order to be ellgjble 
to :submit propasaJs. The· subparagraph, 
which .is .unchanged from the form in 
which tt was proposed for comment, re-
ta.ins the traditional requ1rement·t;bat a 
proponent must ·be a security holder en-
titled •t.o vQte at the meetms a.t which 
he Jntend& ,to present his proposal for 
action. In addition. the provision codifies 
certain lnte11>retative positions a-
pressed by the Commtssto~•s st.a.ff 1n ~e 
past with respect to beneficial O\\'ttership,
voting rights, and continuoui:; ownership 
o! the issuer's;;ecuritfeS. 

As revised; the subpa.ragra,ph states 
that a proposal may be submitted not 
cml7.by .a record owner of. a security of 
the fssUer, bUt &1so by a beneficial owner 
as wen. However, ._lf a .proponent da1ms 
to have 11, beneflclal·ownenbiP mt.erest. 
he must be ~ . to document that 
mtereat witbm 10 l>usine&S days a.f{'P..r
recel\'iJlg a request for appraprlat.e docu-
mentatkm from.,tqe inanagement. The 
t.erm "business ~... as used in mb-
J)81'aB?BJ)h Ca>Cl) audtnotherprov2sions 
of the revtsed rule. ts Intended to mean 
all calendau d8:vs exeept sa.turdaYs. Sun-
d&YB and national hollda.ys. 
. The subparagraph further Pl'Ovides 

th&t the security .owned by the propo~ 
nent must be one which wollld enable 
him to vote on b!s prolJ()S81 s.t the meei-
mg ot security boll;lers, Thus, under Ws 
provision a proponent could not &Ubmit 
.a proposal that goes beyond the ..&COPe 
of his voting rights. ~r .example, a 
proponent who .owned a security that 
could be voted on the election of.smne of 
the :Issuer's directors. but on no other 
m~ters could not submit a proposal re-
lat.mg to the issuer's business activities, 
since he would not be abJe to vote on it 
personaDy. 

Finally, the subparagro.pb st.ates that 
the proponent must own a vot!ng secu-
rity at the time he submits bis proposal
and he must contmue t.o own that secu-
rity through the date on which the meet-
1ng Js held. In this regard, the amende<l 
rule provides that 1n the event the man-
agemcnt included a. proponent's propmal 
tn its pro.xy materials for a partic'lllar 
mtieting and the proponent!a.lled to com-
ply with· the requirement that he con-
tinuously own hJs seellrity through the 
meeting da.te, the management could 
then exclude from its proxy materials 
for any meeting held in the following 
two calendar years a.DY .proposaJs sub-
mitted by tha.t proJ)Onent. The Rl,Jl'JJOSe 
of this latter provision is to as&1re tba.t 
the proponent will maintain an mvest-
ment Interest in tlle Sssuer through t.he 
meeting da,t,e. 

It a.lsG should be noted tha.t. l!everal 
commentators urged< the Commission to 
adOPt·additional eligibility reqmrementii. 
Among such recommendations were that 
the proponent be -required to have been 
a. security holder of the tssuer for a mtn.i
mum period of tune <e.g., six rnonth6 or 

:. one -sear> prior to the submission of his 
,proposal, , or , tbat the· proponent be re
quired t.o own at the time of aubmiSsion 
a m1nimum Investment interest tn the 
issuer, -either· in terms of a. minimum 
number of shares or a minimum dollar 
amount~according to the market value 
of the securities. The Commission . ha.c; 
carefullY considered these commeI:'ts and 
def.ermined that there is llot sufficient 
justiftca.tion for implementing theJn. In 
a.rrt'ving at this POBltion. the commission 
bas noted, among other things, 'that the 
current . ellgibWty requirements have 
been In operation for many yea.rs and 
genera.Uy have not ~ abused. 

.. <2> Notke. SUbpara.gra.ph <a.> <2) o! 
. the amended rale retabiB the requtre
ment of the former rule that the propo-
nent must .provjde written n()tjce to the 
1118l?a8ement of his Intention to appear
personaliy at the meettpg t.o present his 
proposal tor aetl.On. some commen~tors 
crlti.ci?J!d the req,uke:rnent . of personal · 
attendance at Ule meeting on the ground
that, in reality, the ·propqsal is "l)resent
ed" t.o most security boide'rs for their ae
t1on when it, ls incJUded 1n .the proxY
stuemen"t. While .the Commission does 
.not d!&agree -with th~ signjticance these 
r,ommenta.tors .have assigned to the 
proxy statement. it nevertheless believes 
that the not.lee requirement serves a use
ful purpose. "lbat ls, it provides.some de-
gree of -asstmmee that the proposal not. 
only wm be p~ented for action at the 
meeting <the management has no re
spo~ty todo so>. but also thatstu~e~ 
one will be present to.Jmowledgeably dis
cuss .the matter provosed for action nnd 
answer •·&nl' questiol.S which may arise 
from the she.reholders attending .the 
meetipg. 

The subJ)ara.gmph also conta.ins a pro
vision which has been adopted Sn recog
nition- of·the fact.that many proponent.5 
are unawa.re of the-notice requirement 

.at the time they submit their pro])Osals 
and therefore unintentionally fail t.o 
comply with it; Spedftcally; the subpa.ra
graph permits a propanent who is un
aware of the notice requirement at tllt' 
time of submission to furnish the rec:,u1-
site notice within 10 business days afl.<>r 
being made aware of the requiremer.1 
by the management. The specific t1me 
deadline or 10 business days was subi;t.i
tuted In the subparagraph at the s1.1g,:rc,,-
tion or several commentators. who ""• 
pre$$Cd the vfew that the "rea:<:nnnble 
time" deadline p1·oposed in Release N(I. 
34-12598 for the furnishing or the requl
site notice was unnecessarily vague. 

The commission also has amended the 
subparagraph to make it clear that a 
proponent who furnishes the requ.is1te 
notice in good faith but subsequently de
termlnes that he wW be unR.ble to appea.r 
at the meeting :may arran~e to have an
oth~r security holder of the i&iuer i:>N>--

fEDERAl IIEGISTER, 'VOl. 41, NO. 234--FRIDAY , DFCEM&EII 3 1976;--.._ 
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http:genera.Uy
http:subparagro.pb
http:hollda.ys
http:rewilO.ns
http:mnlg&t.ed
http:submitt.ed
http:amended.by


*** FISMA & OMB Memorandum M-07-16

 
  

JOHN CHEVEDDEN 
***
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February 11, 2018 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

# 1 Rule 14a-8 Proposal 
American Airlines Group Inc. (AAL) 
Special Shareholder Meeting Improvement 
John Chevedden 

Ladies and Gentlemen: 

This is in regard to the February 6, 2018 no-action request. 

On page 5 in bold font the company says the rule 14a-8 proposal conflicts with a Certificate 
Amendment. The company in effect says that the no action silver bullet is to simply adopt a 
contrarian amendment when a rule 14a-8 proposal is received. The company in effect is saying 
that if it had adopted a 35% threshold upon receipt of this proposal then its request would be 
equally applicable. 

This is to request that the Securities and Exchange Commission allow this resolution to stand and 
be voted upon in the 2018 proxy. 

Sincerely, 

~,... ,L,<_ 
~ 

cc: Kenneth W. Wimberly <Kenneth.Wimberly@aa.com> 

mailto:Kenneth.Wimberly@aa.com


~ -Rule 14a-8 Proposal, January 1, 2018 IRevised January 1, 2018 pm]l-1 
[This line and any line above it is not for publication.] 

Proposal [4] - Special Shareholder Meeting Improvement 
Resolved, Shareowners ask our board to take the steps necessary (unilaterally ifpossible) to 
amend our bylaws and each appropriate governing document to give holders in the aggregate of 
I 0% ofour outstanding common stock the power to call a special shareowner meeting ( or the 
closest percentage to 10% according to state law). This proposal does not impact our board's 
current power to call a special meeting. 

Special meetings allow shareowners to vote on important matters, such as electing new directors 
that can arise between annual meetings. This proposal topic won more than 70%-support at 
Edwards Lifesciences and SunEdison in 2013. 

American Airlines shareholders currently do not have the full right to call a special meeting that 
is available under Delaware law. Plus the current shareholder right to call a special meeting is 
further restricted by 2500-words of tedious text in our bylaws. 

A shareholder ability to call a special meeting would put shareholders in a better position to ask 
for improvement in our board ofdirectors after the 2018 annual meeting. 

For instance, Mr. Ibargilen was designated a "flagged director" due to his involvement with the 
AMR Corporation board, which filed for Chapter 11 Bankruptcy in 2011. Mr. Benjamin was 
designated a "flagged director" due to his involvement with the Caesars Entertainment board, 
which placed its largest operating unit into bankruptcy in 2015. Mr. Schifter was designated a 
"flagged director" due to.his involvement with the US Airways board, which filed for 
bankruptcy in 2004. This is worse because Mr. Ibargilen and Mr. Benjamin controled 40% ofour 
Executive Pay Committee. 

Limits on shareholder influynce include our company's lack of a full majority director election 
standard requiring automatic removal ofdirectors who fail to receive a majority ofvotes cast in 
uncontested elections: In 2014, it was reported American Airlines took a $600 million loss on 
fuel hedging. 

Please vote to increase management accountability to shareholders: 
Special Shareholder Meeting lmprovem.ent - Proposal [4] 

[The line above is for publication.] 



 
 

 

 
 

 

 
 
 
 
 

 
 

  
 

   
 

 
  

  
   

  
   
  

  
  

   
  

  
  

  
  

  
  

 

 
 
 

  
 

 
 

 
  

  
 

 
 

   
  

  

 

 
  

    
  

    
 

     

 
 

 

   
 

  
 

  

 

LATHAM&WAT KIN SLLP 

Brian D. Miller 555 Eleventh Street, N.W., Suite 1000 
Direct Dial: 202.637.2332 Washington, D.C.  20004-1304 
brian.miller@lw.com Tel: +1.202.637.2200 Fax: +1.202.637.2201 

www.lw.com 

FIRM / AFFILIATE OFFICES 
Barcelona Moscow 
Beijing Munich 
Boston New York 
Brussels Orange County 
Century City Paris 
Chicago Riyadh 
Dubai Rome 
Düsseldorf San Diego 
Frankfurt San Francisco 

February 6, 2018 Hamburg Seoul 
Hong Kong Shanghai 
Houston Silicon Valley VIA ELECTRONIC MAIL 
London Singapore 
Los Angeles Tokyo 

Office of the Chief Counsel Madrid Washington, D.C. 
Milan Division of Corporation Finance 

Securities and Exchange Commission 
100 F Street, N.E. 
Washington, D.C. 20549 

Re: American Airlines Group Inc. 
Stockholder Proposal of John Chevedden 
Securities Exchange Act of 1934 – Rule 14a-8 

Ladies and Gentlemen: 

This letter is submitted pursuant to Rule 14a-8(j) under the Securities Exchange Act of 
1934, as amended. American Airlines Group Inc. (the “Company”) has received a stockholder 
proposal, attached hereto as Exhibit A (the “Stockholder Proposal”), from John Chevedden (the 
“Proponent”) for inclusion in the Company’s proxy statement for its 2018 annual meeting of 
stockholders (the “2018 Meeting”). The Company hereby advises the staff (the “Staff”) of the 
Division of Corporation Finance that it intends to exclude the Stockholder Proposal from its 
proxy statement for the 2018 Meeting (the “Proxy Materials”). The Company respectfully 
requests confirmation that the Staff will not recommend enforcement action to the Securities and 
Exchange Commission (the “Commission”) if the Company excludes the Stockholder Proposal 
pursuant to Rule 14a-8(i)(9), as the Stockholder Proposal directly conflicts with two of the 
Company’s own proposals to be submitted to stockholders at the same meeting. 

By copy of this letter, we are advising the Proponent of the Company’s intention to 
exclude the Stockholder Proposal. In accordance with Rule 14a-8(j)(2) and Staff Legal Bulletin 
No. 14D, we are submitting by electronic mail: 

 this letter, which sets forth our reasons for excluding the Stockholder Proposal; 
and 

 the Proponent’s letter submitting the Stockholder Proposal. 

Pursuant to Rule 14a-8(j), we are submitting this letter not less than 80 days before the 
Company intends to file its Proxy Materials. 

US-DOCS\98348563.12 

http:US-DOCS\98348563.12
http:www.lw.com
mailto:brian.miller@lw.com


  
  

 

   

 
  

 
 

 

 
 

   
  

 

 
    

 
  

  
     

 
 

 
 

 
 

    
  

    

   
 

 
 

   

 
   

LATHAM &WATKI N S LLP 

February 6, 2018 
Page 2 

The Stockholder Proposal 

The Stockholder Proposal requests that the Company’s stockholders approve the 
following resolution: 

Resolved, Shareowners ask our board to take the steps necessary 
(unilaterally if possible) to amend our bylaws and each appropriate 
governing document to give holders in the aggregate of 10% of our 
outstanding common stock the power to call a special shareowner 
meeting (or the closest percentage to 10% according to state law). 
This proposal does not impact our board’s current power to call a 
special meeting. 

A copy of the Stockholder Proposal and supporting statement, which were received by 
the Company on January 1, 2018, are attached to this letter as Exhibit A. 

Background 

The Company notes that its board of directors (the “Board”) is scheduled to meet on or 
about February 20, 2018, in order to: 

 approve amendments to the Company’s Second Amended and Restated Bylaws 
(the “Bylaws”) in order to permit stockholders who hold, in the aggregate, at least 
20% of the voting power of the outstanding shares of the Company, to call a 
special meeting of stockholders (the “Bylaw Amendments”) – such Bylaw 
Amendments shall become effective upon the adoption of the Certificate 
Amendment (as defined below) by the Company’s stockholders at the 2018 
Meeting; 

 adopt a resolution setting forth an amendment to the Company’s Certificate of 
Incorporation (the “Certificate”) in order to remove the existing prohibition on the 
right of stockholders to call a special meeting and instead permit stockholders 
who hold, in the aggregate, at least 20% of the voting power of the outstanding 
shares of the Company to call a special meeting of stockholders (the “Certificate 
Amendment”) – such resolution will declare the advisability of the Certificate 
Amendment and direct that it be considered at the 2018 Meeting; and 

 direct that a resolution be considered at the 2018 Meeting (the “Company 
Proposal”), which asks stockholders to ratify the retention of the Bylaw 
Amendments as adopted by the Board, which permit stockholders who hold, in 
the aggregate, at least 20% of the voting power of the outstanding shares of the 
Company to call a special meeting of stockholders. 

The proposed text of the Bylaw Amendments, Certificate Amendment and Company Proposal 
that will be presented to the Board are set forth in Exhibit B, Exhibit C and Exhibit D, 
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respectively. As noted above, if approved by the Board, both the Certificate Amendment and the 
Company Proposal will be submitted to a stockholder vote at the 2018 Meeting. 

Once formal action has been taken by the Board to approve the Bylaw Amendments, the 
Certificate Amendment and the Company Proposal, the Company intends to notify the Staff of 
these actions and provide the full text of these documents as approved by the Board, noting any 
changes from the language set forth in the exhibits to this letter. 

Grounds for Exclusion 

The Company intends to exclude the Stockholder Proposal from its Proxy Materials, and 
respectfully requests that the Staff concur that the Company may exclude the Stockholder 
Proposal pursuant to Rule 14a-8(i)(9) because the Stockholder Proposal directly conflicts with 
both the Certificate Amendment and the Company Proposal to be submitted to a stockholder vote 
at the 2018 Meeting. 

The Stockholder Proposal directly conflicts with both the Certificate Amendment 
and the Company Proposal to be submitted to a stockholder vote at the same 
meeting 

Rule 14a-8(i)(9) permits a Company to omit from its proxy materials a proposal which 
“directly conflicts with one of the company’s own proposals to be submitted to shareholders at 
the same meeting.” 

The Stockholder Proposal requests that the Board amend the Company’s Bylaws and 
Certificate to allow holders in the aggregate of 10% of the Company’s outstanding common 
stock to call a special meeting of stockholders. At the 2018 Meeting, the Company plans to 
submit to its stockholders for approval: 

(i) the Certificate Amendment, which will remove the existing prohibition on the 
right of stockholders to call a special meeting and instead permit stockholders 
who hold, in the aggregate, at least 20% of the voting power of the outstanding 
shares of the Company to call a special meeting of stockholders; and 

(ii) the Company Proposal, which asks stockholders to ratify the retention of the 
Bylaw Amendments as adopted by the Board, which permit stockholders who 
hold, in the aggregate, at least 20% of the voting power of the outstanding shares 
of the Company to call a special meeting of stockholders. 

The Company may properly exclude the Stockholder Proposal under Rule 14a-8(i)(9) 
because it directly conflicts with both the Certificate Amendment and the Company Proposal. In 
order for a direct conflict to be present, the Commission has confirmed that it is not necessary 
that the stockholder and company proposals “be identical in scope or focus.” Exchange Act 
Release No. 34-40018, n. 27 (May 21, 1998). On October 22, 2015, the Staff published Staff 
Legal Bulletin No. 14H (“SLB 14H”), which clarified the Staff’s interpretation of Rule 14a-
8(i)(9). Instead of focusing “on the potential for shareholder confusion and inconsistent 
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mandates” in requesting exclusion under Rule 14a-8(i)(9), SLB 14H directs that the Staff focus 
on “whether there is a direct conflict between the management and shareholder proposals.” SLB 
14H further provides that “a direct conflict would exist if a reasonable shareholder could not 
logically vote in favor of both proposals, i.e., a vote for one proposal is tantamount to a vote 
against the other proposal.” SLB 14H provides two examples of stockholder proposals that 
would be excludable under this standard: 

 a proposal seeking a vote against a merger would conflict with a company 
proposal asking stockholders to approve such merger; and 

 a proposal requesting that a company separate the roles of its chairman and chief 
executive officer would conflict with a company proposal to require that the chief 
executive officer also serve as the company’s chairman. 

SLB 14H also confirmed that a “precatory shareholder proposal” would present a direct conflict, 
and therefore be subject to exclusion under Rule 14a-8(i)(9), if a vote in favor of the stockholder 
proposal would be tantamount to a vote against the company’s proposal. 

Consistent with the examples described above and laid out in SLB 14H, here, the 
Stockholder Proposal is in direct conflict with both the Certificate Amendment and the Company 
Proposal. The Stockholder Proposal seeks to establish a right of 10% of the stockholders to call 
a special meeting, while the Certificate Amendment seeks to approve and the Company Proposal 
seeks to ratify the Board’s adoption of the right of stockholders who hold, in the aggregate, 20% 
of the voting power of the outstanding shares of the Company to call a special meeting.  A 
rational stockholder could not logically vote for both the Stockholder Proposal and either the 
Certificate Amendment or the Company Proposal because they present mutually exclusive 
choices. A rational stockholder cannot logically vote in favor of a proposal asking the Company 
to adopt a 10% ownership threshold to call a special meeting while at the same time voting to 
ratify the Board’s implementation of a 20% ownership threshold for the same purpose. 

Allowing the Company to exclude the Stockholder Proposal pursuant to Rule 14a-8(i)(9) 
would be consistent with the Staff’s treatment of comparable conflicts between stockholder and 
management proposals both before and after the issuance of SLB 14H. Most significantly, the 
Staff recently permitted exclusion under Rule 14a-8(i)(9) of two substantially similar proposals 
to reduce the percentage of stockholders required to call a special meeting of stockholders 
because each proposal conflicted with a management proposal to ratify the company’s standard. 
See CF Industries Holdings, Inc. (avail. Jan. 30, 2018) (permitting exclusion under Rule 14-
8(i)(9) of a stockholder proposal to give holders of 10% of the company’s outstanding common 
stock the power to call a special shareowner meeting because it “directly conflicts with 
management’s proposal” to ratify the company’s threshold of 25%, “because a reasonable 
shareholder could not logically vote in favor of both proposals”) and AES Corp. (avail. Dec. 19, 
2017) (same). 
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Please see also: 

 Huron Consulting Group Inc. (avail. Jan. 4, 2017), permitting exclusion under 
Rule 14-8(i)(9) of a stockholder proposal to replace the company’s auditor 
because the stockholder proposal directly conflicted with management’s proposal 
to ratify the appointment of the auditor; 

 Medizone International, Inc. (avail. Oct. 7, 2016), permitting exclusion under 
Rule 14a-8(i)(9) of a stockholder proposal to increase the number of the 
company’s authorized shares by 55 million because the stockholder proposal 
conflicted with management’s proposal to increase the number of authorized 
shares by 105 million; and 

 Illumina, Inc. (avail. Mar. 18, 2016), permitting exclusion under Rule 14a-8(i)(9) 
of a stockholder proposal to remove all supermajority voting standards from the 
company’s charter and bylaws because the proposal directly conflicted with 
management’s proposal to ratify such standards. 

These recent no-action response letters are also consistent with Staff precedent prior to the 
issuance of SLB 14H allowing the exclusion under Rule 14a-8(i)(9) of stockholder proposals 
regarding governance measures that directly conflicted with management proposals. 

Please see: 

 Equinix, Inc. (avail. Mar. 17, 2011), permitting exclusion under Rule 14a-8(i)(9) 
of a stockholder proposal to alter the company’s voting standards because it 
conflicted with a management proposal seeking to implement different voting 
standards; 

 Herley Industries, Inc. (avail. Nov. 20, 2007), permitting exclusion under Rule 
14a-8(i)(9) of a stockholder proposal to establish a majority vote standard for 
director elections because it conflicted with a management proposal to maintain 
the company’s existing plurality vote standard for director elections and add a 
director resignation policy to the company’s bylaws; and 

 The Bureau of National Affairs, Inc. (avail. Feb. 21, 1995), permitting exclusion 
under Rule 14a-8(i)(9) of a stockholder proposal requesting that the company 
retain an independent advisor for the purpose of facilitating a sale of the company 
because it conflicted with a management proposal providing that the board of 
directors would not actively solicit offers to sell the company or hire a broker or 
financial adviser for that purpose. 

As with the precedent letters discussed above, it would be impossible for a rational 
stockholder to logically vote in favor of both the Stockholder Proposal and either the Certificate 
Amendment or the Company Proposal, as a vote for the Stockholder Proposal would be 
tantamount to a vote against the Certificate Amendment and the Company Proposal. Because 
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the Stockholder Proposal seeks to take an approach that is mutually exclusive to the approach of 
each of the Certificate Amendment and the Company Proposal regarding the right of 
stockholders to call a special meeting, presenting the Stockholder Proposal in the Proxy 
Materials could result in directly conflicting mandates for the Board if the Stockholder Proposal 
and either ofthe Certificate Amendment or the Company Proposal receive sufficient votes to be 
adopted. It would be impossible for the Board to know whether the Company's stockholders 
prefer that the Bylaws be amended again in order to lower the ownership threshold for calling a 
special meeting to 10%, as requested by the Proponent, or that the 20% ownership threshold 
included in the Bylaw Amendments be ratified and maintained. 

* * * * 
For the foregoing reasons, the Company believes that it may properly exclude the 

Stockholder Proposal from the Proxy Materials under Rule 14a-8(i)(9). 

If the Staff does not concur with the Company's position, we would appreciate an 
opportunity to confer with the Staffconcerning this matter prior to the determination of the 
Staff's final position. In addition, the Company requests that the Proponent copy the 
undersigned on any response it may choose to make to the Staff, pursuant to Rule 14a-8(k). 

Please contact Brian Miller of Latham & Watkins LLP at (202) 637-2332 to discuss any 
questions you may have regarding this matter. 

Verytruly ~ 

~~ 
ofLATHAM & WATKINS LLP 

Enclosures 

cc: John Chevedden 
Kenneth Wimberly, American Airlines Group Inc. 
Tony Richmond, Latham & Watkins LLP 
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Proposal from John Chevedden 
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[AAL-Rule 14a-8 Proposal, January 1, 2018]1-1 
[This line and any line above it is not for publication.] 

Proposal [4] - Special Shareholder Meeting Improvement 
Resolved, Shareowners ask our board to take the steps necessary (unilaterally ifpossible) to 
amend our bylaws and each appropriate governing document to give holders in the aggregate of 
10% of our outstanding common stock the power to call a special shareowner meeting ( or the 
closest percentage to 10% according to state law). This proposal does not impact our board's 
current power to call a special meeting. 

Special meetings allow shareowners to vote on important matters, such as electing new directors 
that can arise between annual meetings. This proposal topic won more than 70%-support at 
Edwards Lifesciences and SunEdison in 2013. 

American Airlines shareholders currently do not have the full right to call a special meeting that 
is available under Delaware law. Plus the current shareholder right to call a special meeting is 
further restricted by 2500-words of tedious text in our bylaws. 

A shareholder ability to call a special meeting would put shareholders in a better position to ask 
for improvement in our board of directors after the 2018 annual meeting. 

For instance, Mr. Ibargiien was designated a "flagged director" due to his involvement with the 
AMR Corporation board, which filed for Chapter 11 Bankruptcy in 2011. Mr. Benjamin was 
designated a "flagged director" due to his involvement with the Caesars Entertainment board, 
which placed its largest operating unit into bankruptcy in 2015. Mr. Schifter was designated a 
"flagged director" due to his involvement with the US Airways board, which filed for 
bankruptcy in 2004. 

Limits on shareholder influence include our company's lack of a full majority director election 
standard requiring automatic removal of directors who fail to receive a majority of votes cast in 
uncontested elections. In 2014, it was reported the company took a $600 million loss on fuel 
hedging. 

Please vote to increase management accountability to shareholders: 
Special Shareholder Meeting Improvement - Proposal [4] 

[The line above is for publication.] 



*** FISMA & OMB Memorandum M-07-16

 

 

;;;.:; ( 41··-. 

John Chevedden, sponsors this 
proposal. 

***

Notes: 
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 
2004 including ( emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for companies to 
exclude supporting statement language and/or an entire proposal in reliance on rule 
14a-8(I)(3) in the following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false or misleading, 
may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 
interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not identified 
specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address these 
objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 

The stock supporting this proposal will be held until after the annual meeting and the proposal 
will be presented at the annual meeting. Please acknowledge this proposal promptly by email 

***



  

 
 

 
 

   

  

 

 
 

  
   

 
  

    
  

 

 

 
  

  
 

 
 

 

   
   

 
  

 
    

 
  

 
   

Exhibit B 

Proposed Bylaw Amendments 

Section 2 of Article II shall be deleted in its entirety and replaced with the following: 

SECTION 2. Special Meetings of Stockholders. 

(a) Unless otherwise required by law or the Restated Certificate of Incorporation, as the 
same may be amended, restated or supplemented from time to time (the “Certificate of 
Incorporation”), special meetings of the stockholders for any purpose or purposes may be 
called only (i) by the Chairman of the Board of Directors, (ii) by the Board of Directors, 
(iii) by the Chief Executive Officer or (iv) by the Secretary of the Corporation, following 
his or her receipt of one or more written demands to call a special meeting of the 
stockholders in accordance with, and subject to, this Article II, Section 2 from 
stockholders of record as of the record date fixed in accordance with Article II, Section 
4(d) who hold, in the aggregate, at least 20% (the “Requisite Percentage”) of the voting 
power of the outstanding shares of the Corporation (the “Requesting Group”). The notice 
of a special meeting shall state the purpose or purposes of the special meeting, and the 
business to be conducted at the special meeting shall be limited to the purpose or 
purposes stated in the notice. Except in accordance with this Article II, Section 2, 
stockholders shall not be permitted to propose business to be brought before a special 
meeting of the stockholders. Stockholders who nominate persons for election to the board 
of directors at a special meeting must also comply with the requirements set forth in 
Article III, Sections 2 and 7. 

(b) No stockholder may demand that the Secretary of the Corporation call a special 
meeting of the stockholders pursuant to Article II, Section 2(a) unless a stockholder of 
record has first submitted a request in writing that the Board of Directors fix a record date 
(a “Demand Record Date”) for the purpose of determining the stockholders entitled to 
demand that the Secretary of the Corporation call such special meeting, which request 
shall be in proper form and delivered to, or mailed and received by, the Secretary of the 
Corporation at the principal executive offices of the Corporation. 

(c) To be in proper form for purposes of this Article II, Section 2, a request by a 
stockholder for the Board of Directors to fix a Demand Record Date shall set forth: 

(i) As to each Requesting Person (as defined below), the Stockholder Information (as 
defined in Article II, Section 7(c)(i), except that for purposes of this Article II, Section 2 
the term “Requesting Person” shall be substituted for the term “Proposing Person” in all 
places it appears in Article II, Section 7(c)(i) and Section 7(c)(ii)); 

(ii) As to each Requesting Person, any Disclosable Interests (as defined in Article II, 
Section 7(c)(ii), except that for purposes of this Article II, Section 2 the term “Requesting 
Person” shall be substituted for the term “Proposing Person” in all places it appears in 
Article II, Section 7(c)(ii) and the disclosure in clause (I) of Article II, Section 7(c)(ii) 
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shall be made with respect to the business proposed to be conducted at the special 
meeting or the proposed election of directors at the special meeting, as the case may be); 

(iii) As to each item of business that the Requesting Person proposes to bring before the 
special meeting, (A) a brief description of the business desired to be brought before the 
special meeting, the reasons for conducting such business at the special meeting and any 
material interest in such business of each Requesting Person, (B) the text of the proposal 
or business (including the text of any resolutions proposed for consideration), and (C) a 
reasonably detailed description of all agreements, arrangements, discussions and 
understandings (x) between or among any of the Requesting Persons or (y) between or 
among any Requesting Person and any other record or beneficial holder(s) or persons(s) 
who have a right to acquire beneficial ownership at any time in the future of the shares of 
any class or series of the Corporation (including their names) in connection with the 
proposal of such business by such stockholder, and (D) any other information relating to 
such item of business that would be required to be disclosed in a proxy statement or other 
filing required to be made in connection with solicitations of proxies in support of the 
business proposed to be brought before the meeting pursuant to Section 14(a) of the 
Exchange Act; provided, however, that the disclosures required by this paragraph (iii) 
shall not include any disclosures with respect to any broker, dealer, commercial bank, 
trust company or other nominee who is a Requesting Person solely as a result of being the 
stockholder directed to prepare and submit the notice required by these Bylaws on behalf 
of a beneficial owner; and 

(iv) If directors are proposed to be elected at the special meeting, the Nominee 
Information for each person whom a Requesting Person expects to nominate for election 
as a director at the special meeting. 

For purposes of this Article II, Section 2(c), the term “Requesting Person” shall mean (i) 
the stockholder making the request to fix a Demand Record Date for the purpose of 
determining the stockholders entitled to demand that the Secretary call a special meeting, 
(ii) each member of the Requesting Group, (iii) the beneficial owner or beneficial 
owners, if different, on whose behalf such request is made, (iv) any affiliate or associate 
of such stockholder or beneficial owner and (v) any other person with whom such 
stockholder or beneficial owner (or any of their respective affiliates or associates) is 
Acting in Concert (as defined in Article II, Section 7(c)). 

(d) Within ten days after receipt of a request to fix a Demand Record Date in proper form 
and otherwise in compliance with this Article II, Section 2 from any stockholder of 
record, the Board of Directors may adopt a resolution fixing a Demand Record Date for 
the purpose of determining the stockholders entitled to demand that the Secretary of the 
Corporation call a special meeting, which date shall not precede the date upon which the 
resolution fixing the Demand Record Date is adopted by the Board of Directors. If no 
resolution fixing a Demand Record Date has been adopted by the Board of Directors 
within the ten day period after the date on which such a request to fix a Demand Record 
Date was received by the Secretary of the Corporation in proper form, the Demand 
Record Date in respect thereof shall be deemed to be the 20th day after the date on which 
such a request is received. Notwithstanding anything in this Article II, Section 2 to the 
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contrary, no Demand Record Date shall be fixed if the Board of Directors determines that 
the demand or demands that would otherwise be submitted following such Demand 
Record Date could not comply with the requirements set forth in clauses (ii), (iv), (v) or 
(vi) of Article II, Section 2(f). 

(e) Without qualification, a special meeting of the stockholders shall not be called 
pursuant to Article II, Section 2(a) unless stockholders of record as of the Demand 
Record Date who hold the Requisite Percentage timely provide one or more demands to 
call such special meeting in writing and in proper form to the Secretary of the 
Corporation at the principal executive offices of the Corporation. Only stockholders of 
record on the Demand Record Date shall be entitled to demand that the Secretary of the 
Corporation call a special meeting of the stockholders pursuant to Article II, Section 2(a). 
To be timely, a stockholder’s demand to call a special meeting must be delivered to, or 
mailed and received at, the principal executive offices of the Corporation not later than 
the 60th day following the Demand Record Date. To be in proper form for purposes of 
this Article II, Section 2, a demand to call a special meeting shall set forth (i) the business 
proposed to be conducted at the special meeting or the proposed election of directors at 
the special meeting, as the case may be, (ii) the text of the proposal or business (including 
the text of any resolutions proposed for consideration), if applicable, and (iii) with respect 
to any stockholder or stockholders submitting a demand to call a special meeting (except 
for any stockholder that has provided such demand in response to a solicitation made 
pursuant to, and in accordance with, Section 14(a) of the Securities Exchange Act of 
1934, as amended, and the rules and regulations thereunder (as so amended and inclusive 
of such rules and regulations, the “Exchange Act”) by way of a solicitation statement 
filed on Schedule 14A) (a “Solicited Stockholder”) the information required to be 
provided pursuant to this Article II, Section 2 of a Requesting Person. A stockholder may 
revoke a demand to call a special meeting by written revocation delivered to the 
Secretary at any time prior to the special meeting. If any such revocation(s) are received 
by the Secretary after the Secretary’s receipt of written demands from the holders of the 
Requisite Percentage of stockholders, and as a result of such revocation(s), at any time 
there no longer are unrevoked demands from the Requisite Percentage of stockholders to 
call a special meeting, the Board of Directors shall have the discretion to determine 
whether or not to proceed with the special meeting. 

(f) The Secretary shall not accept, and shall consider ineffective, a written demand from a 
stockholder to call a special meeting (i) that does not comply with this Article II, Section 
2, (ii) that relates to an item of business to be transacted at such meeting that is not a 
proper subject for stockholder action under applicable law, (iii) that includes an item of 
business to be transacted at such meeting that did not appear on the written request that 
resulted in the determination of the Demand Record Date, (iv) that relates to an item of 
business that is identical or substantially similar to an item of business (a “Similar Item”) 
for which a record date for notice of a stockholder meeting (other than the Demand 
Record Date) was previously fixed and such demand is delivered between the time 
beginning on the 61st day after such previous record date and ending on the one-year 
anniversary of such previous record date, (v) if the Board of Directors calls an annual or 
special meeting of stockholders (in lieu of calling the special meeting to which the 
written demand relates) in accordance with Article II, Section 2(g), or (vi) if a Similar 
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Item has been presented at the most recent annual meeting or at any special meeting held 
within one year prior to receipt by the Secretary of such demand to call a special meeting. 

(g) After receipt of demands in proper form and in accordance with this Article II, 
Section 2 from a stockholder or stockholders holding the Requisite Percentage, the Board 
of Directors shall duly call, and determine the place, date and time of, a special meeting 
of stockholders for the purpose or purposes and to conduct the business specified in the 
demands received by the Corporation. The record date for notice and voting for such a 
special meeting shall be fixed in accordance with Article II, Section 8 of these Bylaws. 
The Board of Directors shall provide written notice of such special meeting to the 
stockholders in accordance with Article II, Section 8. Notwithstanding anything in these 
Bylaws to the contrary, the Board of Directors may (i) submit its own proposal or 
proposals for consideration at such a special meeting or (ii) in lieu of calling the special 
meeting demanded by a stockholder or stockholders holding the Requisite Percentage, 
present a Similar Item for stockholder approval at any other meeting of stockholders that 
is held within 120 days after the date on which the Corporation receives written demands 
for a special meeting from a stockholder or stockholders holding the Requisite 
Percentage. 

(h) In connection with a special meeting called in accordance with this Article II, Section 
2, the stockholder or stockholders (except for any Solicited Stockholder) who requested 
that the Board of Directors fix a record date for notice and voting for the special meeting 
in accordance with this Article II, Section 2 or who delivered a demand to call a special 
meeting to the Secretary shall further update and supplement the information previously 
provided to the Corporation in connection with such request or demand, if necessary, so 
that the information provided or required to be provided in such request or demand 
pursuant to this Article II, Section 2 shall be true and correct as of the record date for 
notice of the special meeting and as of the date that is ten business days prior to the 
special meeting or any adjournment or postponement thereof, and such update and 
supplement shall be delivered to, or mailed and received by, the Secretary at the principal 
executive offices of the Corporation not later than five business days after the record date 
for notice of the special meeting (in the case of the update and supplement required to be 
made as of such record date), and not later than eight business days prior to the date for 
the special meeting or, if practicable, any adjournment or postponement thereof (and, if 
not practicable, on the first practicable date prior to the date to which the special meeting 
has been adjourned or postponed) (in the case of the update and supplement required to 
be made as of ten business days prior to the special meeting or any adjournment or 
postponement thereof). 

(i) Notwithstanding anything in these Bylaws to the contrary, the Secretary shall not be 
required to call a special meeting pursuant to this Article II, Section 2 except in 
accordance with this Article II, Section 2. If the Board of Directors shall determine that 
any request to fix a record date for notice and voting for the special meeting or demand to 
call and hold a special meeting was not properly made in accordance with this Article II, 
Section 2, or shall determine that the stockholder or stockholders requesting that the 
Board of Directors fix such record date or submitting a demand to call the special 
meeting have not otherwise complied with this Article II, Section 2, then the Board of 
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Directors shall not be required to fix such record date or to call and hold the special 
meeting. In addition to the requirements of this Article II, Section 2, each Requesting 
Person shall comply with all requirements of applicable law, including all requirements 
of the Exchange Act, with respect to any request to fix a record date for notice and voting 
for the special meeting or demand to call a special meeting. 

Section 7(a) of Article II shall be deleted in its entirety and replaced with the following: 

(a) At an annual meeting of the stockholders, only such business shall be conducted as 
shall have been properly brought before the meeting. To be properly brought before an 
annual meeting, business must be (i) brought before the meeting by the Board of 
Directors and specified in a notice of meeting given by or at the direction of the Board of 
Directors or (ii) otherwise properly brought before the meeting by a stockholder present 
in person who (A) (1) was a beneficial owner of shares of the Corporation both at the 
time of giving the notice provided for in this Article II, Section 7 and at the time of the 
meeting, (2) is entitled to vote at the meeting, and (3) has complied with this Article II, 
Section 7 in all applicable respects, (B) properly made such proposal in accordance with 
Rule 14a-8 under the Exchange Act or (C) by any Eligible Stockholder (as defined in 
Article III, Section 8) in accordance with the procedures set forth in Article III, Section 8. 
The foregoing clause (ii) shall be the exclusive means for a stockholder to propose 
business to be brought before an annual meeting of the stockholders. The only mattes that 
may be brought before a special meeting are the matters specified in Article II, Section 2. 
For purposes of this Article II, Section 7, “present in person” shall mean that the 
stockholder proposing that the business be brought before the annual meeting of the 
Corporation, or, if the proposing stockholder is not an individual, a qualified 
representative of such proposing stockholder, appear at such annual meeting. A 
“qualified representative” of such proposing stockholder shall be, if such proposing 
stockholder is (i) a general or limited partnership, any general partner or person who 
functions as a general partner of the general or limited partnership or who controls the 
general or limited partnership, (ii) a trust, any trustee of the trust, or (iii) a corporation, 
limited liability company or other entity, any officer or person who functions as an 
officer of the corporation, limited liability company or other entity or any officer, 
director, general partner or person who functions as an officer, director or general partner 
of any entity ultimately in control of the corporation, limited liability company or other 
entity. Stockholders seeking to nominate persons for election to the Board of Directors 
must comply with Article III, Sections 2 and 7 or Article III, Section 8, as applicable, and 
this Article II, Section 7 shall not be applicable to nominations except as expressly 
provided in Article III, Sections 2 and 7. 

* * * * * * 
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Exhibit C 

Proposed Certificate Amendment 

The second and third sentences of Article VIII shall be deleted in their entirety and replaced with 
the following: 

Unless otherwise required by law, special meetings of the stockholders for any purpose or 
purposes may only be called only (i) by the Chairman of the Board of Directors, (ii) by the 
Board of Directors, (iii) by the Chief Executive Officer, or (iv) by the Secretary of the 
Corporation, following his or her receipt of one or more written demands to call a special 
meeting of the stockholders from stockholders of record who hold, in the aggregate, at least 
20% of the voting power of the outstanding shares of the Corporation determined in 
accordance with the provisions of the Corporation’s Bylaws and who otherwise comply 
with such other requirements and procedures set forth in the Corporation’s Bylaws, as now 
or hereinafter in effect. 

* * * * * * 
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Exhibit D 

Proposed Company Proposal 

PROPOSAL ___: RATIFICATION OF SPECIAL MEETING PROVISIONS IN THE 
COMPANY’S BYLAWS 

The Board is seeking stockholder ratification for the retention of certain recently adopted provisions 
of the Company’s Second Amended and Restated Bylaws (the “Bylaws”) that grant stockholders 
who hold, in the aggregate, at least 20% of the voting power of the outstanding shares of the 
Company the ability to call a special meeting of stockholders (the “Bylaw Amendments”). 

On February ___, 2018, the Board approved the Bylaw Amendments, which shall become effective 
upon the adoption of an amendment to the Company’s Certificate of Incorporation (the “Certificate 
Amendment”) by the Company’s stockholders at the 2018 annual meeting of stockholders.  The 
Certificate Amendment will remove the existing prohibition on the right of stockholders to call a 
special meeting and permit stockholders who hold, in the aggregate, at least 20% of the voting 
power of the outstanding shares of the Company to call a special meeting of stockholders. 

The Board is hereby requesting that the Company’s stockholders ratify the retention of the Bylaw 
Amendments that were adopted by the Company’s Board in February 2018, which grant 
stockholders who hold at least 20% of the outstanding shares of the Company the ability to call a 
special meeting of stockholders. 

The Board of Directors unanimously recommends that the stockholders vote “FOR” the 
proposal to ratify the Bylaw Amendments. 

* * * * * * 
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