June 5, 2017

Alexander Steffan
Haemonetics Corporation
asteffan@haemonetics.com
Re:

Haemonetics Corporation
Incoming letter dated May 1, 2017

Dear Mr. Steffan:
This is in response to your letter dated May 1, 2017 concerning the shareholder
proposal submitted to Haemonetics by William Steiner. We also have received a letter
on the proponent’s behalf dated May 2, 2017. Copies of all of the correspondence on
which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.
Sincerely,
Matt S. McNair
Senior Special Counsel
Enclosure
cc:

John Chevedden
***FISMA & OMB Memorandum M-07-16***

June 5, 2017

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

Haemonetics Corporation
Incoming letter dated May 1, 2017
The proposal relates to simple majority voting.

We are unable to concur in your view that Haemonetics may exclude the proposal
under rules 14a-8(b) and 14a-8(f). We note that the proponent appears to have supplied,
within 14 days of receipt of Haemonetics’ request, documentary support sufficiently
evidencing that he satisfied the minimum ownership requirement for the one-year period
as required by rule 14a-8(b). Accordingly, we do not believe that Haemonetics may omit
the proposal from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f).
We note that Haemonetics did not file its statement of objections to including the
proposal in its proxy materials at least 80 calendar days before the date on which it will
file definitive proxy materials as required by rule 14a-8(j)(1). Noting the circumstances
of the delay, we do not waive the 80-day requirement.
Sincerely,
Evan S. Jacobson
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.

JOHN CHEVEDDEN
***FISMA & OMB Memorandum M-07-16***

***FISMA & OMB Memorandum M-07-16***

May 2, 2017
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 1 Rule 14a-8 Proposal
Haemonetics Corporation (HAE)
Simple Majority Vote
William Steiner

Ladies and Gentlemen:
This is in regard to the May 1, 201 7 no-action request.
Attached is the timely verification of stock ownership.
I can also forward a photograph of my computer screen for added verification.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2017 proxy.
Sincerely,

-

~
cc: William Steiner

Alexander Steffan <ASteffan(@Haemonetics.com>
~/

------ Forwarded Message
From: John Chevedden***FISMA & OMB Memorandum M-07-16***
Date: Fri, 10 Feb 2017 13:16:46 -0700
To: Alexander Steffan <ASteffan@Haemonetics.com>
Cc: Sandra Jesse <sandra.jesse@haemonetics.com>
Conversation: Rule 14a-8 Proposal (HAE)
blb
Subject: Rule 14a-8 Proposal (HAE)
blb
Mr. Steffan,
Please see the attached broker letter.
Sincerely,
John Chevedden

02/10/2017

William Steiner
***FISMA & OMB Memorandum M-07-16***

***FISMAEnding
& OMBi Memorandum
M-07-16*** Clearing Inc. DTC #0188
Re: Your TD Ameritrade Account
in TD Ameritrade

Dear William Steiner,
Thank you for allowing me to assist you today. As you requested, this letter confirms that, as of the
date of this letter, you have continuously held no fess than 100 shares of each of the following
stocks in the above referenced account since July 1, 2015.
1. Haemonetics Corporation (HAE)
If we can be of any further assistance, please let us know. Just log in to your account and go to the
Message Center to write us. You can also call Client Services at 800-669-3900. We're available 24
hours a day, seven days a week.
Sincerely,

Jason R Hall
Resource Specialist
TD Ameritrade
This information is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages
arising out of any inaccuracy in the information. Because this information may differ from your TD Ameritrade monthly
statement, you should rely only on the TD Ameritrade monthly statement as the official record of your TD Ameritrade
account
.Market volatility, volume, arid system availability may delay account access and trade executions.
TD Ameritrade, Inc., member FINRAISIPC ( www finra org , www.sipc org ). TD Ameritrade is a trademark jointly owned by
TD Ameritrade IP Company, Inc. and The Toronto-Dominion Bank. ©2015 TD Ameritrade IP Company, Inc. All rights
reserved. Used with permission.
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HAEMONETICS®

May l, 2017
Via Email to shareholderproposals@sec.gov

Alexander Steffan
Vice President, Associate General Counsel
Tel: 781.356.9231
Email: asteffan@haemonetics.com

US Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, DC 20549
Re:

Shareholder Proposal of William Steiner
Securities Exchange Act of 1934--Rule 14a-8

Ladies and Gentlemen:
Haemonetics Corporation (..Haemonetics") has received a shareholder proposal (the
"Proposal") from Mr. William Steiner (the "Proponent") for inclusion in Haemonetics' proxy
statement and form of proxy (the "2017 Proxy Materials") for its 2017 Annual Meeting of
Shareholders, which Haemonetics anticipates filing on or about June 9, 2017.
Haemonetics intends to omit the Proposal from its 2017 Proxy Materials pursuant to Rule 14a8(b) and Rule 14a-(t)(l) of the Securities Exchange Act of 1934, as amended (the "Exchange
Act"). Haemonetics respectfully requests concurrence of the staff of the Division of Corporation

Finance {the "Staff') that no enforcement action will be recommended if Haemonetics omits the
Proposal from the 2017 Proxy Materials.
As discussed in greater detail below, Haemonetics intends to omit the Proposal from the 2017
Proxy Materials because the Proponent has failed to demonstrate to Haemonetics that he is
eligible to submit a Proposal.
This letter is being submitted electronically pursuant to Question C of Staff Legal Bulletin No.
l 4D (Nov. 7, 2008). Haemonetics is emailing this letter to the Staff at
shareholdernroposals@sec.gov. Haemonetics is promptly forwarding a copy of this
correspondence to the Proponent pursuant to section G.9 of the Staff Legal Bulletin No. 14 (July
13, 2001).
Rule 14a-8(k) of the Exchange Act requires shareholder proponents to send companies a copy of
any correspondence that the proponents elect to submit to the Commission or the Staff.
Accordingly, we are taking this opportunity to inform the Proponent that if the Proponent elects
to submit correspondence to the Commission or the Staff with respect to the Proposal, a copy of
that correspondence should concurrently be furnished to Haemonetics pursuant to Rule 14a-8(k).
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HAEMONETICS~

May 1, 2017
Via Email to shareholderoroposals@sec.gov

Alexander Steffan
Vice President, Associate General Counsel
Tel: 781.356.9231
Email: asteffan@haemonetics.com

US Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, DC 20549
Re:

Shareholder Proposal of William Steiner
Securities Exchange Act of 1934--Rule 14a-8

Ladies and Gentlemen:
Haemonetics Corporation ("Haemonetics") has received a shareholder proposal (the
"Proposal") from Mr. William Steiner (the "Proponent") for inclusion in Haemonetics' proxy
statement and form of proxy {the "2017 Proxy Materials"} for its 2017 Annual Meeting of
Shareholders, which Haemonetics anticipates filing on or about June 9, 2017.
Haemonetics intends to omit the Proposal from its 2017 Proxy Materials pursuant to Rule 14a8(b) and Rule 14a-(t)(l) of the Securities Exchange Act of 1934, as amended {the "Exchange
Act"). Haemonetics respectfully requests concurrence of the staff of the Division of Corporation
Finance {the "Staff') that no enforcement action will be recommended if Haemonetics omits the
Proposal from the 2017 Proxy Materials.
As discussed in greater detail below, Haemonetics intends to omit the Proposal from the 2017
Proxy Materials because the Proponent has failed to demonstrate to Haemonetics that he is
eligible to submit a Proposal.
This letter is being submitted electronically pursuant to Question C of Staff Legal Bulletin No.
140 {Nov. 7, 2008). Haemonetics is emailing this letter to the Staff at
shareholderoroposals@sec.gov. Haemonetics is promptly forwarding a copy of this
correspondence to the Proponent pursuant to section G.9 of the Staff Legal Bulletin No. 14 (July
13, 2001).
Rule 14a-8(k) of the Exchange Act requires shareholder proponents to send companies a copy of
any correspondence that the proponents elect to submit to the Commission or the Staff.
Accordingly, we are taking this opportunity to inform the Proponent that if the Proponent elects
to submit correspondence to the Commission or the Staff with respect to the Proposal, a copy of
that correspondence should concurrently be furnished to Haemonetics pursuant to Rule 14a-8(k).
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The Propo11e11t has Failed to Demo11strate that lie is Eligible to S11bmit a Proposal
A.

Background

On January 13, 2017, Haemonetics received a letter, dated December 2, 2016, from the
Proponent containing the Proposal for inclusion in the 2017 Proxy Materials. A copy of the
Proposal and the cover letter submitting the Proposal are attached to this letter as Exhibit A.
The Proposal was not accompanied by any proof of the Proponent's ownership ofHaemonetics
securities. In addition, Haemonetics reviewed its stock records, which did not indicate that the
Proponent was the record owner of any shares of Haemonetics securities, nor is there a Form 3/4
or Schedule 130/G on file proving ownership.
Accordingly, in a letter dated January 25, 2017 and sent by overnight courier on January 26,
2017 and by email on January 27, 2017, each within fourteen days of the date that Haemonetics
received the Proposal, Haemonetics notified the Proponent's designee, Mr. John Chevedden, of
the Proposal's procedural deficiencies as required by Rule 14a-8(t) (the "Deficiency Notice"). A
copy of the Deficiency Notice is attached as Exhibit Band evidence of transmission of the
Deficiency Notice is attached as Exhibit C.
In the Deficiency Notice Haemonetics clearly informed the Proponent's designee of the
procedural deficiencies in the Proposal previously submitted by the Proponent. Specifically, the
Deficiency Notice stated:
•
•
•

Haemonetics could not identify the Proponent as a shareholder of record;
the type of statement or documentation necessary to demonstrate beneficial ownership
under Rule 14a-8(b); and
the 14 day timeframe for the Proponent to respond.

The Deficiency Notice also included a copy of SEC Staff Legal Bulletin No. 14F (Oct. 18,
2011).

B.

Analysis

Haemonetics may exclude the Proposal under Rule 14a-8(t)(l) because the Proponent failed to
provide proof of ownership as required by Rule 14a-8(b). Under Rule l 4a-8(b), in order to be
eligible to submit a proposal for inclusion in a company's proxy statement, a proponent "must
have continuously held at least $2,000 in market value, or 1%, of the company's securities
entitled to be voted on the proposal at the meeting for at least one year" prior to submission of
the proponent's proposal. If the proponent is not the record holder of the securities, as is the case
here, the proponent must provide a written statement from the 'record' holder" which verifies
that, at the time of the proponent's submission, the proponent continuously held the securities for
at least one year.
The Staff has consistently concurred in the exclusion of shareholder proposals under
substantially the same circumstances as the instant case, finding that absent the necessary and
timely documentary support establishing the minimum and continuing ownership requirements
under Rule 14a-8(b), a proposal maybe excluded under Rule 14a-8(t). See NCR Corporation
(Jan. 6, 2016) (permitting the exclusion of a shareholder proposal where proponent failed to
8077102vl

provide proof of the minimum ownership requirements set forth in Rule 14a-8(b) within 14 days
of receipt of the company's request); Prudential Financial, Inc. (Dec. 28, 2015) (same); Devon
Energy Corporation (Mar. 13, 2015) (same); The Charles Schwab Corporation (Feb. 25, 2015)
(same).
In this case, the Proponent and the Proponent's designee, John Chevedden (who we believe is
very familiar with the requirements of Rule 14a-8 based on the number of proposals he has
submitted in recent years), have failed to provide any proof that the Proponent satisfies the
minimum ownership requirement set forth in Rule 14a-8(b). Accordingly, based on the
foregoing, Haemonetics believes that the Proposal may be excluded from the 2016 Proxy
Materials under Rule 14a-8(b) and Rule 14a-8(f)(l).
Waiver o/tlie 80-Day Submission Requirement/or Sliowi11g of Good Cause
This submission is being made to the Commission less than 80 days before Haemonetics intends
to file its definitive proxy statement. We believe that the 80-day requirement under Rule 14a8{j) does not apply where, such as here, the eligibility requirements of Rule 14a-8(b) have not
been met. See, e.g. Captec Net Lease Realty, Inc., May 4, 2000 (80-day requirement not applied
where proponent failed to establish his eligibility to submit a proposal); E*Trade Group, Inc.,
October 31, 2000 (80-day requirement not applied where proponent failed to establish his
eligibility to submit a proposal).
Even were the 80-day requirement applicable, the Commission has previously found "good
cause" to exist where, such as here, the company has been waiting for a response from the
proponent to correct the procedural deficiencies in his submission. See, e.g., PHP Healthcare
Corporation, August 25, 1998 (waiver of 80-day requirement granted in circumstances where the
company was waiting for a response from the proponent).
Given the foregoing, and the clarity of the basis to exclude the Proposal, we respectfully request
that the 80-day requirement not apply to this request.

CONCLUSION
Based on the foregoing, Haemonetics believes that it may omit the Proposal from the 2017 Proxy
Materials because the Proponent has failed to demonstrate that he is eligible to submit a
proposal. In addition, Haemonetics believes that the 80-day requirement is not applicable
because the Proponent has failed to meet the eligibility requirements of Rule 14a-8(b) and that,
even if the 80-day requirement were applicable, Haemonetics has good cause for the delayed
submission.
If the Staff has any questions or comments regarding this filing, please contact the undersigned at
(781) 356-9231. Should you disagree with our conclusions regarding the Proposal or the 80-day
requirement, we would appreciate the opportunity of a conference prior to a formal response.

8077102vl

Thank you for your consideration of these matters.
Sincerely,

HAEMONETICS CORPORATION

cc:

Mr. John Chevedden (on behalf of William Steiner)

8077102vl

Exhibit A
Proposal
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WiUiam Steiner
*** FISMA & OMB Memorandum M-07-16 ***

Ms. Sandra Jesse

Secretary
Haemonetics Corporation (HAE)

400 Wood Road
Braintree, MA 02184
PH: 781-848-7100
Dear Ms. Jesse,
I purchased stock and hold stock in our company because I believed our company has greater
potential. I submit my attached Rule 14a-8 proposal in support of the long-term perfonnence of
our company. I believe our company has unrealized potential that can be unlocked through low
cost measures by making our corporate governance more competitive.

My proposal is for the next annual shareholder meeting. I will meet Rule 14a-8 requirements
including the continuous ownership of the required stock value until after the date of the
respective shareholder meeting. My submitted format, with the shareholder-supplied emphasis,
is intended to be used for definitive proxy publication. This is my proxy for John Chevedden
and/or his designee to forward this Rule l 4a-8 proposal to the company and to act on my behalf
regarding all actions pertaining to this Rule 14a-8 proposal, and/or modification of it, for the
forthcoming shareholder meeting before, during and after the forthcoming shareholder meeting.
Please direct nll future communicacions regarding my rule 14a-8 proposal to John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

to facilitate prompt and verifiable conununications. Please identify this proposal as my proposal
exclusively.
This letter does not cover proposals that are not role l 4a-8 proposals. This letter does not grant
the power to vote. Your consideration and the consideration of the Board of Directors is
appreciated in support of the long-term performWJce of our company. Please acknowledge
receipt of my proposal promptly by email to *** FISMA & OMB Memorandum M-07-16 ***
Sincerely,

~jA..

~~

William Steiner

/~-~-/~
Date

..
I

[HAE: Rule 14a-8 Proposal, December 16, 2016]
(This line and any line above it - Not for publication.]
Proposal (4) - Simple Majority Vote
RESOLVED, Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws that calls for a greater than simple majority vote be
eliminated, and replaced by a requirement for a majority of the votes cast for and against
applicable proposals, or a simple majority in compliance with applicable laws. If necessary this
means the closest standard to a majority of the votes cast for and against such proposals
consistent with applicable laws. It is important that our company take each step necessary to
adopt this proposal. It is imponant that our company talce each step necessary to avoid a failed
vote in taking all the steps necessary to adopt this proposal topic.
Shareowners are willing to pay a premium for shares of companies that have excellent corporate
governance. Supcnnajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company perfonnance according to "What Matters in
Corporate Governance" by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvnrd Law
School. Supennajority requirements are used to block initiatives supported by most shareowners
but opposed by a status quo management.
This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs, FirstEnergy, McGraw-Hill and Macy's. The proponents of these proposals
included Ray T. Chevedden and William Steiner.
Currently a l %-minority can frustrate the will of our 790/o-shareholder majority. (n other words a
1%-minority couJd have the power to prevent shareholders from improving our corporate
governance.
Please vote to enhance shareholder value:
Simple Majority Vote- Proposal [41
[The above line - Is for publication.]

William Steiner,

*** FISMA & OMB Memorandum M-07-16 ***

sponsors this proposal.

Notes:
This proposal is believed to confonn with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:
• the company objects to factual assertions because they are not supported;
•the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;
•the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that Is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
speciftcally as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.
See also: Sun Microsystems, (nc. (July 21, 2005).
The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email
*** FISMA & OMB Memorandum M-07-16 ***
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*** FISMA & OMB Memorandum M-07-16 ***

Ms. Sandra Jesse
Secretn()'

Haemonetics Corporation
400 Wood Road

Braintree. MA 02184
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Exhibit 8
Deficiency Notice
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HAE1\10NETICS''

January 25, 2017

fmc:OPY
Alexander Slelfan
Vice Prasldenl, Associate General Counsel
Tel: 781.356.9231
Emall: asleffan@haemcnetlcs.com

William Sleiner
clo John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

Re: Proposal of William Steiner for fncluslon In 2017 Haemonetlcs Proxy Statement
Dear Mr. Steiner:
Thank you for your proposal lo be Included in the proxy statement ror the 2017 Haemonetics
Corporation Annual Meeting of Shareholders. We received your lelter on January 13, 2017 (Certified
*** FISMA & OMB Memorandum M-07-16We
*** nole thal your letter was postmarked on
Mall receipt number:
January 10, 2017 which, for purposes of the SEC's Staff Legai Bulletin No. 14G, is considered the
Mdate of submission" of your proposal.
We have reviewed our records and cannot identiry you as a shareholder or record. Conslslent with
Rule 14a-8(b), please submit a writlen statement from the record hofder of the securities verifying lhat
as of January 10, 2017, the date or submission of your proposal. you have continuously held either
$2,000 In market value or 1% of Haemonetics Corporation's outstanding common stock since at least
January 11, 2016. Please note that, consistent with the SEC's Staff Legal Bulletin No. 14F, only
Depository Trust Company (OTC) participants are viewed as ~record " holders of securities deposited
with OTC. For your convenience, we are enclosing a copy of Slaff Legal Bulletin No. 14F.
Please respond with 14 days of your receipt of this letter. If we do not receive a limely response, we
will not include your proposal in our proxy statement for the 2017 Annual Meeting.
Sincerely,

Alexander Steffan
Vice President. Associate General Counsel
Humonetk1 Corporation
400 Wood Road
Bra!tltrae, MA 02184·9114
TeJ 781 848.71110
www.haemonelic;a com

Division of Corporation Finance
Securities and E1echange Commission

Shareholder Proposals

®COPY

Staff Legal Bulletin No. 14F (CF)
Action: Publlcatlon of CF Staff legal Bulletin
Date: October 18, 2011
summary: This staff legal bulletin provides Information for companies and shareholders
regarding Rule 14a-8 under the Securities Exchange Act of 1934.
Supplementary Information: The statements in this bulletin represent the views of the
Division of Corporation Finance (the "Division"}. This bulletin ls not a rule, regulation or
statement of the Securities and Exchange Commission (the ~commission"). Further, the
Commission has neither approved nor disapproved its content.
Contacts: For further Information, please contact the Division's Orfice of Chief Counsel by
calllng {202) 551-3500 or by submitting a web-based request form at https://tts.sec.gov/cgl·
bin/corp fin_lnterpretlve.

A. The purpose of this bulletin
This bulletin is part of a continuing effort by the Division to provide guidance on important issues
arising under Exchange Act Rule 14a·B. Specifically, this bulletin contains Information regarding:
• Brokers and banks that constitute •record" holders under Rule 14a·B(b)(2)(1) for purposes
of verifying whether a beneflclal owner Is eligible to submit a proposal under Rule 14a·8;

• Common

erro~

shareholders can avoid when submitting proof or ownership to companies;

• The submission of revised proposals;
• Procedures for withdrawing no-action requests regarding proposals submitted by multiple
proponents; and
• The Division's new process for transmitting Rule 14a·8 no-action responses by email.
You can rind addition aI guidance regarding Rule 14a· B In the following bulletins that are available
on the Commission's website: SLS No. 14, SLB No. 14A, SLB No. 14B, SLB No. 14C. SLB No. 140
and SLB No. 14E.

B. The types of brokers and banks that constitute "record" holders under Rule 14a·8(b)
(2)(1) for purposes of verifying whether a beneficial owner Is eligible to submit a
proposal under Rule 14a-B
1. Ellglblllty to submit a proposal under Rule 14a·B
To be eligible to submit a shareholder proposal, a shareholder must have continuously held at
least $2,000 In market value, or 1%, of the company's securities entitled to be voted on the
proposal at the shareholder meeting for at least one year as of the date the shareholder submits
the proposal. The shareholder must also continue to hold the required amount of securities
through the date of the meeting and must provide the company with a written statement of
Intent to do so.1
The steps that a shareholder must take to verify his or her eligibility to submit a proposal
depend on how the shareholder owns the securities. There are two types of security holders In
the U.S.: registered owners and beneficial owners.2. Registered owners have a direct relationship
wfth the issuer because their ownership of shares is listed on the records maintained by the
issuer or Its transfer agent. If a shareholder Is a registered owner, the company can

Independently confirm that the shareholder's holdings satisfy Rule 14a-8(b)'s elrgib.lity
requirement.
-,.;J

~1

('&1 '')

i
h
.
.
The vast majority of Investors In shares Issued by U.S. companies, however, are beneficial
owners, which means that they hold thelr securities ln book-entry form through a securities
Intermediary, such as a broker or a bank. Beneficial owners are sometimes referred to as "street
name" holders. Rule 14a-8(b)(2}(1) provides that a beneficial owner can provide proof of
ownership to support his or her eUgiblllty to submit a proposal by submitting a written statement
''from the 'record' holder or [the] securities (usually a broker or bank),• verifying that, at the
time the proposal was submitted, the shareholder held the required amount of securities
continuously for at least one year.l
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers' securities wlth, and hold those
securities through, the Depository Trust Company ("OTC"), a registered clearing agency acting
as a securities depository. Such brokers and banks are often referred to as "participants" in
DTC.i The names of these OTC participants, however, do not appear as the registered owners
of the securities deposited with OTC on the list of shareholders maintained by the company or,
more typically, by Its transfer agent. Rather, DTC's nominee, Cede & Co., appears on the
shareholder list as the sole registered owner of securities deposited with OTC by the OTC
participants. A company can request from OTC a ''securities position listing" as of a specified
diitte, whlc:h identlnes the OTC participants having a position In the company's securities and the
number of securities held by each OTC participant on that date.1
3. Brokers and banks that constitute "record" ho1ders under Rule 14a-8(b)(2)(1) for
purposes of verifying whether a beneficial owner Is ellglble to submit a proposal under
Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position thcit an Introducing broker
could be considered a ~record" holder for purposes of Rule 14a·B(b)(2)(1). An introducing broker
Is a broker that engages In sales and other activities Involving customer contact, such as
opening customer accounts and accepting customer orders, but ts not permitted to maintain
custody of customer funds and securities.Ii. Instead, an Introducing broker engages another
broker, known as a "dearing broker," to hold custody of client funds and securities, to clear and
execute customer trades, and to handle other functions such as Issuing confirmations or
customer trades and customer account statements. Clearing brokers generally are OTC
participants; introducing brokers generally are not. As Introducing brokers generally are not OTC
participants, and therefore typically do not appear on DTC's securities position listing, Hain
Celestial has required companies to accept proof or ownership letters from brokers ln cases
where, unlike the positions of registered owners and brokers and banks that are OTC
participants, the company is unable to verify the positions against Its own or Its transfer agent's
records or against DTC's securities position listing.
ln light of questions we have received following two recent court cases relating to proof of
ownership under Rule 14a·SZ. and In light of the Commission's discussion of registered and
beneficial owners in the Proxy Mechanics Concept Release, we have reconsidered our views as
to what types of brokers and banks should be considered ~record~ holders under Rule 14a·S(b)
(2)(i). Because of the transparency of OTC participants' positions In a company's securities, we
will take the view going forward that, for Rule 14a-B(b)(2)(1) purposes, only OTC participants
should be vlewed as •record" holders of securities that are deposited at OTC. As a result, we wm
no longer follow Hain Celestial.
We believe that taking this approach as to who constitutes a "record" holder for purposes of
Rule 14a·B(b)(2)(t) wfll provide greater certainty to beneflclal owners and companies. We also
note that this approach is consistent with Exchange Act Rule 12g5· 1 and a 1988 staff no·actlon
letter addressing that rule,f under which brokers and banks that are DTC participants are
considered to be the record holders of securities on deposit with OTC when calculating the
number of record holders for purposes of Sections 12(g) and lS(d) of the Exchange Act.
Companies have occasionally expressed the vlew that, because DTC's nominee, Cede & Co.,
appears on the shareholder list as the sore registered owner or securities deposited with OTC by
the OTC participants, only OTC or Cede & Co. should be viewed as the "recordH holder of the

securities held on deposit at DTC for purposes or Rule 14a·B(b){2)(1). We havl! never lnterprl!ted
the rule to require a shareholder to obtain a proof of ownership letter from OTC or Cede & Co.,
and nothing In this guidance should be construed as changing that view.

How can a shareholder determine whether his or her broker or bank Is a OTC participant?
Shareholders and companies can connrm whether a particular broker or bank Is a OTC
participant by checking DTC's participant list, which Is currently available on the Internet at
http://WWW.dtcc.com/d own loads/membershl p/dlrectorles/dtc/ alpha .pdf.

What If a shareholder's broker or bank Is not on DTC's participant list?
The shareholder wllt need to obtain proof of ownership from the OTC participant through
which the securities are held. The shareholder should be able to find out who this OTC
participant Is by esklng the shareholder's broker or bank.2.

It the OTC participant knows the shareholder's broker or bank's holdings, but does not know
the shareholder's holdings, a shareholder could satisfy Rule 14a-S(b)(2)(1) by obtaining and
submitting two proof of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were contlnuouslv held for at least one year one from the shareholder's broker or bank confirming the shareholder's ownership, and the
other from the OTC participant connrmlng the broker or bank's ownership.
How wlll the staff process no·actlon requests that argue for exclusion on the basis that the
shareholder's proof of ownership Is not from a ore partlr:lpant?
The staff wlll grant no-action rellef to a company on the basis that the shareholder's proof
of ownership Is not from a OTC participant only lf the company's notice of defect describes
the required proof or ownership In a manner that Is consistent with the guidance contained
In this bulletin. Under Rule 14a-B(()(l), the shareholder will have an opportunity to obtain
the requisite proof of ownership after receiving the notice of defect.
C.Common errors 5h11rehalders can avoid when submitting proof of ownership to
companies
Jn this section, we describe two common errors shareholders make when submitting proof of
ownership for purposes of Rule 14a-8(b}(2), and we provide guidance on how to avoid these
errors.
First, Rule 14a-8(b) requires a shareholder to provide proor or ownership that he or she has
"continuously held at least $2,000 In market value, or 1%, or the company's securities entitled
to be voted on the proposal at the meeting for at least one year bv the date you submit the
proposal" (emphasis added).l!l We note that many proor of ownership letters do not satisfy this
requirement because they do not verify the shareholder's beneHclal ownership for the entire
one-year period preceding and includlng the date the proposal Is submitted. Jn some cases, the
letter speaks as of a date before the date the proposal Is submitted, thereby leaving a gap
between the date of the verification and the date the proposal Is submitted. Jn other cases, the
letter speaks as of a date after the date the proposal was submitted but covers a period of only
one year, thus failing to verify the shareholder's beneficial ownership over the required full one·
year period preceding the date or the proposal's submission.
Second, many letters fall to confirm continuous ownership of the securities. This can occur
when a broker or bank submits a letter that confirms the shareholder's beneficial ownership only
as of a specified date but omlts any reference to continuous ownership for a one-year period.
We recognize that the requirements of Rule 14a·8(b) are highly prescriptive and can cause
Inconvenience for shareholders when submitting proposals. Although our administration of Rule
14a-8(b) Is constrained by the terms or the rule, we believe that shareholders can avoid the
two errors highlighted above by arranging to have their broker or bank provide the required
vertficatlon of ownership as of the date they plan to submit the proposal using the followlng
format:
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ftAs or [date the proposal Is submitted), [name of shareholder} held, and has held
continuously ror at least one year, {number of securities} shares of (company name]
(class of securltles) ."ll
As discussed above, a shareholder may also need to provide a separate written statement from
the OTC participant through which the shareholder's securities are held If the shareholder's
o/oker or bank ts not a OTC participant .

.D.The submission of revised proposals

...~··

01) occasion, a shareholder wltt revise a proposal after submitting It to a company. This section
addresses questions we have received regarding revisions to a proposal or supporting
statement.
1. A shareholder submits a timely proposal. The shareholder then submits a revised
proposal before the company's deadline for receiving proposals. Must the company
accept the revisions?
Yes. In this Sltuation, we believe the revised proposal serves as a replacement of the lnltlal
proposal. By submitting a revised proposal, the shareholder has effectively withdrawn the Initial
proposa1. Therefore, the shareholder Is not in violation of the one-proposal limitation In Rule 14a8(c).l l If the company Intends ta submit a no· action request, it must do so with respect to the
revised proposal.
We recognize that In Question and Answer E. 2 of SLB No . 14, we indicated that if a shareholder
makes revisions to a proposal before the company submits Its no-action request, the company
can choose whether to accept the revlslons. However, th•s guidance has led some companies to
believe that, In cases where shareholders attempt to make changes to an Initial proposal, the
company is free to ignore such revisions even If the revised proposal Is submitted before the
company's deadline for receiving shareholder proposals. We are revising our guidance on this
issue ta make clear that a company may not Ignore a revised proposal In this sltuatlon.U

2. A shareholder submits a timely proposal. After the deadline for receiving proposals,
the shareholder submits a revised proposal. Must the company accept the revisions?
Na. If a shareholder submits revisions to a proposal alter the deadline for remlving proposals
under Rule 14a-S(e), the company is not required ta accept the revisions. However, 1r the
company does not accept the revisions, it must treat the revised proposal as a second proposal
and submit a notice stating Its intention ta exclude the revised proposal, as required by Rule
14a-S(j). The company's notice may cite Rule 14a-S(e) as the reason for excluding the revi~d
proposal. If the company does not accept the revisions and Intends to exclude the Initial
proposal, It would also need ta submit Its reasons ror excluding the initial proposal.

3. lf a shareholder submits a revised proposal, as of which date must the shareholder
prove his or her share ownership?
A shareholder must prove ownership as of the date the orlglnal proposal is submitted. When the
Commission has discussed revisions ta proposals,l:!. It has not suggested that a revision triggers
a requirement to provide proof of ownership a second time. As outlined In Rule 14a-6(b), proving
ownership Includes providing a written statement that the shareholder Intends to continue to
hold the securities through the date of the shareholder meeting. Rule 14a-B(f)(2) provides that
ir the shareholder "fails In (his or her] promise to hold the required number of securities through
the date of the meeting of shareholders, then the company wlll be permitted to exclude all of
[the same shareholder's) proposals from its proxy materials for any meeting held In the following
two calendar years. • With these provisions In mind, we do not interpret Rule 14a-8 as requiring
additional proof of ownership when a shareholder submits a revised proposal.ll
£.Procedures for withdrawing no-action requests for proposals submitted by multJple
proponents
We have previously addressed the requirements for withdrawing a Rule 14a-B no-action request
In SLB Nos. 14 and 14C. SLB No. 14 notes that a company should include with a wlthdrawal

..
letter documentation demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No. 14C states that, If
each shareholder has designated a lead indivldual to act on Its behalf and the company Is able
to demonstrate that th e Individual Is authorized to act on behal f of a ll of the proponents, the
company need only provide a letter from that lead Individual Indicating that the lead lndlvldual is
withdrawing the proposal on behalf of all of the proponents.
Because there is no relief granted by the staff In cases where a no-action request Is withdrawn
fo lowing the withdrawal of the related proposal, we recognize that the threshold for
withdrawing a no·actton request need not be overly burdensome . Going forward, we will process
a withdrawal request if the company provides a letter from the lead filer that Includes a
representation that the lead filer Is authorized to withdraw the proposal on behalf of each
proponent identified In the company's no-action request.li.

F.Use of email to transmit our Rule 14a-B no-action responses to companies and
proponents
To date, the Division has transmitted copies of our Rule 14a· B no· action responses, Including
copies of the correspondence we have received In connection with such requests, by U.S. mail
to companies and proponents. We also post our response and the related correspondence to the
Commission's website shortly after Issuance of our response .

Jn order to accelerate delivery or staff responses to companies and proponents, and to reduce
our copying and postage costs, going forward, we intend to transmit our Rule 14a-B no· action
responses by email to companies and proponents. We therefore encourage both companies and
proponents to Include email contact information In any correspondence to each other and to us.
We wlll use U.S. mall to transmit our no-action response to any company or proponent for which
we do not have email contact Information.
Given the availability of our responses and the related correspondence on the Commission's
website and the requirement under Rule 14a·B for companies and proponents to copy each
other on correspondence submitted to the Commission, we believe It Is unnecessary to transmit
copies of the related correspondence along with our no-action response . Therefore, we intend
to transmit only our staff response and not the correspondence we receive from the parties. We
will continue to post to the Commission's website copies or this correspondence at the same
time that we post our staff no-action response.

1 See Rule 14a-8(b).

2.. For an explanation of the types of share ownership In the U.S., see Concept Release on U.S.
Proxy System, Release No. 34-62495 (luly 14, 2010) [75 FR 42982) ("Proxy Mechanics Concept
Release~), at Section II.A. The term "beneficial ownerw does not have a uniform meaning under
the federal securities laws. It has a different meaning in this bulletin as compared to •beneflclal
owner" and "beneficial ownership~ In Sections 13 and 16 of the Exchange Act. Our use of the
term In this bulll!!tin is not Intended to suggest that registered owners are not beneficial owners
for purposes of those Eicchange Act provisions. See Proposed Amendments to Rule 14a-8 under
the Securities Exchange Act of 19311 Relating to Proposals by Security Molders, Release No, 3412598 (July 7, 1976} [41 FR 29982), at n.2 rThe term 'bcnenclal owner' when used In the
context of the proxy rules, and In llght of the purposes of those rules, may be Interpreted to
have a broader meaning than It would for certain other purpose[s] under the federal securities
laws, such as reporting pursuant to the Williams Act.").

a shareholder has filed a Schedule 130, Schedule 13G, Form 3, Form 4 or Form 5 reflecting
ownership of the required amount of shares, the shareholder may Instead prove ownership by
submitting a copy of such fillngs and providing the addltlona Information that Is described In Rule
14a·B(b){2)(11).

2 Jf

~OTC holds the deposited securities In "fungible bulk," meaning that there are no specifically

identlflable shares directly owned by the OTC participants. Rather, each OTC participant holds a
pro rata Interest or position In the aggregate number of shares of a particular Issuer held at
OTC. Correspondingly, each customer of a OTC participant - such as an lndlvldual Investor -
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owns a pro rata Interest In the shares In which the OTC participant has a pro rat a Interest. See
Proxy Mechanics Concept Release, at Section ll.B.2.a.
~See Exchange Act Rule 17Ad·8.
~ Sl:e Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) (57 FR S697JJ ("Net Capital Rule
· ReleaseH), at Section 11.C•

• L See KBR Inc. v. Chevedden, Civil Action No. H· 11-0196, 2011 U.S. Dist. LEXIS 36431, 2011 WL
1463611 (5.D. Tex. Apr. 4, 2011); Apache Corp. v. Chevedden, 696 F. Supp. 2d 723 (S.D. Tex.
2010). In both cases, the court concluded that a securities intermediary was not a record
holder for purposes of Rule 14a- B(b) because It dld not appear on a list or the company's nonobjecting beneficial owners or on any OTC securltles position listing, nor was the Intermediary a
OTC participant.
! Techne Corp. (Sept. 20, 1988).
~. In addition, Ir the shareholder's broker is an introducing broker, the shareholder's account
statements should Include the clearing broker's identity and telephone number. See Net Capital
Rule Release, at Section lI.C.(111). The clearing broker will generally be a OTC participant.
U! For purposes of Rule 14a· 8(b), the submission date of a proposal will generally precede the
company's receipt date of the proposal, absent the use of electronic or other means of same·
day dell very.

l l This format Is acceptable for purposes of Rule 14a·B(b), but It Is not mandatory or exclusive.

U As such, It Is not appropriate for a company to send a noUce of defect for multlple proposals
under Rule 14a·B(c) upon receiving a revised proposal.
l l This position will apply to all proposals submitted after an initial proposal but before the

company's deadline for receiving proposals, regardless of whether they are explicitly labeled as
"revisions " to an Initial proposal, unless the shareholder affirmatively indicates an Intent to
submit a second, additional proposal for Inclusion In the company's proxy materials. Jn that case,
the company must send the shareholder a notice of defect pursuant to Rule 14a·B(fH1) If It
intends to exclude either proposal from Its proxy materials In reliance on Rule 14a- 6(c). In light
or this guidance, with respect to proposals or revlslons received before a company's deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) and other prior staff
no-action letters In which we took the view that a proposal would violate the Rule 14a·8(c)
one-proposal !Imitation If such proposal Is submitted to a company after the company has either
submitted a Rule 14a·B no-action request to exclude an earlier proposal submitted by the same
proponent or notified the proponent that the ear1ier proposal was excludable under the rule.
!.! See,

e.g.,

Adoption of Amendments Relating to Proposals by Security Holders, Release No.

34-12999 (Nov. 22, 1976) [41 FR 52994].

ll Because the relevant date for proving ownership under Rule 14a·S(b) l s the date the proposal
is submitted, a proponent who does not adequately prove ownership In connection with a
proposal is not pennltted to submit another proposal for the same meeting on a later date.

U. Nothing in this staff position has any effect on the status of any shareholder proposal that Is
not withdrawn by the proponent or its authorized representative.

Modified: 10/lB/2011
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Pitfield, John R.
From:

Denise McEvily <DMcEvily@Haemonetics.com>
Monday, January 30, 2017 3:04 PM
Alexander Steffan
FW: FedEx***
Shipment
FISMA & OMB MemorandumDelivered
M-07-16 ***

Sent:
To:

Subject

FYI

Denise McEvlly
Senior Executive Assistant
Phone: 781-356-9457

From: TracklngUpdates@fedex.com [mallto:TrackingUpdat es@fedex.com]
Sent: Monday, January 30, 2017 3:03 PM
To: Denise McEvily <DMc:Evily@Haemonetics.com>
Subject: FedEx Shipment
*** FISMA & OMB Memorandum M-07-16 ***

Your package has been delivered
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*** FISMA & OMB Memorandum M-07-16 ***

Ship date:
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Thu, 1/26/2017
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©
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c/o John Chevedden
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Pitfield, John R.
Alexander Steffan <ASteffan@Haemonetics com>
Friday, January 27, 2017 4:21 PM

From:

Sent:
To:
Subject
Attachments:

*** FISMA & OMB Memorandum M-07-16 ***

Haemonetics (HAE): Response to William Steiner
2017-1-26- Response to Steiner (co Chevedden).pdf

Mr. Chevedden,
Attached please find a copy of correspondence for Mr. Steiner in response to his shareholder proposal for the 2017
Haemonetlcs Corporation Annual Meeting of Shareholders.
An original of the attached was sent to your attention by Federal Express (tracking
no.& OMB Memorandum M-07-16
n January
*** FISMA
*** 26,
2017.
Regards,
Alexander Steffan
Vice President. Associate General Counsel
781 .356.9231 (office)
781 .664.4055 (mobile)

l
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HAEl\tlONETICS~
HaemoneUc1 Corpaallcn
400 Wood Road
Bralntreit, MA 02184-9114
Tel· 781 .848.7100

www.haemonaUcs.com

l
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HAEMONETICS''

January 25, 2017

ffilCOPY
Alexander Steffan
Vice President, Associate General Counsel
Tel: 781.356.9231
Email: asteffan@haemonelics.com

William Steiner
c/o John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

Re: Proposal of WlllJam Steiner for lncluslon In 2017 Haemonetlcs Proxy Statement

Dear Mr. Steiner:
Thank you for your proposal to be Included in the proxy statement for the 2017 Haemonetlcs
Corporation Annual Meeting of Shareholders. We received your letter on January 13, 2017 (Certified
Mall receipt number.
*** FISMA & OMB Memorandum M-07-16We
*** note that your teller was postmarked on
January 10, 2017 which, for purposes of the SEC's Staff Legal Bulletin No. 14G, is considered the
·date or submission" of your proposal.
We have reviewed our records and cannot identify you as a shareholder of record. Conslstenl with
Rule 14a·B{b), please submit a written statement from the record holder of lhe securities verifying that
as of January 1o, 2017, the date of submission or your proposal, you have continuously held either
$2,000 in market value or 1% of Haemonellcs Corporalion's outstanding common stock since at least
January 11 , 2016. Please note that, consistent with the SEC's Staff Legal Bulletin No. 14F, only
Depository Trust Company (OTC) participants are viewed as ·record" holders or securllies deposited
with OTC. For your convenience, we are enclosing a copy of Staff Legal Bulletin No. 14F.
Please respond with 14 days of your receipt of this letter. If we do not receive a timely response, we
will not include your proposal in our proxy statement for the 2017 Annual Meetrng.
Sincerely,

Alexander Steffan
Vice President, Associate General Counsel
Haemanetlcs CarparaUan

400 Wood Road
Brainlree, MA021B4-9114
Tel 781-848.7100
www.haemonelics ccm

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

(@COPY

Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011
Summary: This staff legal bulletin provides information ror companies and shareholders
regarding Rule 14a-8 under the Securities Exchange Act of 1934.
Supplementary Information: The statements Jn thts bulletin represent the views of the
Division or Corporation Finance (the "OMslon"}. This bulletin Is not a rule, regulation or
statement of the Securities and Exchange Commission (the "Commission~). Further, the
Commission has neither approved nor disapproved Its content.
Contacts: For further Information, please contact the Division's Otnce of Chief Counsel by
calling (202) 551·3500 or by submitting a web-based request form at https ://tts.sec.gov/cgl·
bin/corp, fin_lnterpretlve.

A. The purpose of this bulletin
This bulletin Is part of a continuing effort by the Oivlslon to provide guidance on Important issues
arising under Exchange Act Rule 14a-8. Spec~ fica lly, this bulletin contains Information regarding:
• Brokers and banks that constitute "record" holden; under Rule 14a-B(b)(2)(1) for purposes
of verifying whether a beneficial owner Is ellglble to subm ta proposal under Rule 14a-8;
• Common

erro~

shareholders can avoid when submitting proof of ownership to companies;

• The submission of revised proposals;
• Procedures for withdrawing no-action requests regarding proposals submitted by multiple
proponents; and
• The Division's new process for transmitting Rule 14a-8 no-action responses by email.
You can find additional gui dance regarding Rule 14a- B In the following bulletins that are avallable
on the Commission's website: SLB No. 14, SLB No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 140
and SLB No. 14E.

e. The types of brokers and banks that constitute "record" holders under Rule 1411-B(b)
(2)(1) for purposes of verifying whether a beneficial owner Is eligible to submit a
proposal under Rule 14a-8
l. Ellglbllity to submit a proposal under Rule 14a-B
To be eligible to submit a shareholder proposal, a shareholder must have continuously held at
least $2,000 In market value, or 1%, of the company's securities entitled to be voted on the
proposal at the shareholder meeting for at least one year as of the date the shareholder submits
the proposal. The shareholder must also continue to hold the required amount of securities
through the date of the meeting and must provide the company with a written statement or
Intent to do so.1
The steps that a shareholder must take to verify his or her eligibility to submit a proposal
depend on how the shareholder owns the securities. There are two types of security holders In
the U.S.: registered owners and beneficial owners.2. Registered owners have a direct relationship
with the Issuer because their ownership of shares is listed on the records maintained by the
Issuer or Its transfer agent. rr a shareholder Is a registered owner, the company can

Independently confirm that the shareholder's holdings satisfy Rule 14a-8(b)'s eligibility
requirement.
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The vast majority of Investors In shares Issued by U.S. companies, however, are beneficial
owners, which means that they hold the r securities In book-entry form through a securities
intermediary, such as a broker or a bank. Beneficial owners are sometimes referred to as "street
name" holders. Rule 14a-8(b)(2)(1) provides that a beneficial owner can provide proof of
ownership to support his or her eligiblllty to submit a proposal by submitting a written statement
''from the 'record' holder of [theJ securities (usually a broker or bank),• verifying that, at the
time the proposal was submitted, the shareholder held the required amount of securities
continuously for at least one year.2
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers' securities with, and hold those
securities through, the Depository Trust Company ("OTC), a registered clearing agency acting
as a securities depository. Such brokers and banks are o~en referred to as "participants" in
OTC.! The names of these OTC participants, however, do not appear as the registered owners
of the securities deposited with OTC on the hst of shareholders maintained by the company or,
more typicaay, by Its transrer agent. Rather, DTC's nominee, Cede & Co., appears on the
shareholder llst as the sole registered owner or securities deposited wlth OTC by the OTC
participants. A company can request from OTC a "securities position listing" as or a specified
date, which ldentllles the OTC participants having a position In the company's securities and the
number of securities held by each OTC participant on that date.i
3. Brokers and banks that constitute "r-ecord" holders under Rule 14a-B(b)(2)(1) for
purposes of verifying whether a beneficial owner is ellglble to submit a proposal under
Rule 14a·8
rn The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that an Introducing broker
could be considered a ~record N holder for purposes or Rule 14a-8(b)(2){1). An introducing broker
Is a broker that engages In sales and other activities Involving customer contact, such as
opening customer accounts and accepting customer orders, but Is not permitted to maintain
custody of customer funds and securities.Ji. Instead, an introducing broker engages another
brol<er, known as a "dearing broker/ to hold custody of client funds and securities, to clear and
execute customer trades, and to handle other functions such as issuing confirmations of
customer trades and customer account statements. Clearing brokers generally are OTC
participants; Introducing brokers generally are not. As Introducing brokers generally are not OTC
participants, ilnd therefore typically do not appear on DTC's securities position listing, Hain
Celestia/ has required companies to accept proof of ownership letters from brokers In cases
where, unlike the positions of registered owners and brokers and banks that are OTC
participants, the company Is unable to verify the positions against Its own or Its transfer agent's
records or against OTC's securities position llstlng.
In light of questions we have received following two recent court cases relating to proof of
ownership under Rule 14a·SZ. and In light of the Commission's discussion or registered and
beneficial owners in the Proxy Mechanics Concept Release, we have reconsidered our views as
to what types of brokers and banks should be considered "record~ holders under Rule 14a·8(b)
(2)(1) . Because of the transparency of OTC participants' positions In a company's securities, we
will take the view going forward that, ror Rule 14a·8{b)(2)(1) purposes, only OTC participants
should be viewed as "record" holders of securities that are deposited at OTC. As a result, we will
no longer follow Hain Celestia/.
We believe that taking this approach as to who constitutes a "record"' holder for purposes ot
Rule 14a-8(b)(2)(1) wlll provide greater certainty to benetlclal owners and companies. We also
note that this approach Is consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action
letter addressing that rule,l under which brokers and banks that are OTC participants are
considered to be the record holders of securities on deposit with OTC when calculating the
number ol record holders for purposes of Sections 12(g) and lS(d) or the Exchange Act.
Companies have occasionally e1<pressed the view that, because DTC's nominee, Cede & Co.,
appears on the shareholder list as the sole registered owner of securities deposited with OTC by
the OTC participants, only OTC or Cede & Co. should be viewed as the Mrccord" holder of the

securities held on deposit at OTC for purposes or Rule 14a·8(b)(2)(1). We have never interpreted
the rule to require a shareholder to obtain a proof or ownership letter from OTC or Cede & Co.,
and nothing in this guidance should be construed as changing that view.
How can a shareholder detennlne whether his or her broker or bank Is a DTC participant?

Shareholders and companies can connrm whether a particular broker or bank Is a OTC
participant by checking DTC's participant llst, which Is currently available on the Internet at
http ://WWW .dtcc.com/downloads/membershlp/dlrectorles/dtc/alpha. pd f.
What If a shareholder's broker or bank Is not on DTC's participant list?

The shareholder wlfl need to obtain proof of ownership from the OTC participant through
which the securities are held. The shareholder should be able to find out who this OTC
participant Is by asking the shareholder's broker or bank.l

If the OTC participant knows the shareholder's broker or bank's holdings, but does not know
the shareholder's holdings, a shareholder could satisfy Rule 14a·B(b)(2)(1) by obtaining and
submitting two proof of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were contlnuouslv held for at least one year one from the shareholder's broker or bank confirming the shareholder's ownership, and the
other from the OTC participant confirming the broker or bank's ownership.
How wlll the staff process no-action requests that argue for exr:luslon on the basis that the
sh11reholder's proof of ownership Is not from a DTC participant?

The staff will grant no· action relief to a company on the basis that the shareholder's proof
of ownership Is not from a OTC participant only If the company's notice of defect describes
the required proof of ownership In a manner that Is consistent with the guidance contained
In this bulletin. Under Rule 14a-8{f)(1), the shareholder wlll have an opportunity to obtain
the requisite proof <lf ownership arter receiving the notice of defect.
C,Common errors shareholders can avoid when submitting proof of ownership to
companies

In this section, we describe two common errors shareholders make when submitting proof of
owner.;hip for purposes of Rule 14a·S(b)(2), and we provide guidance on how to avoid these
errors.
First, Rule 14a·8(b) requires a shareholder to provide proof of ownership that he or she has
"contlnuously held at least $2,000 In market value, or 1%, or the company's securities entitled
to be voted on the proposal at the meeting for at least one year by the date you submit the
proposal" (emphasis added}.JJl We note that many proof of ownership letters do not satisfy this
requirement because they do not verify the shareholder's benenclal ownership for the entire
one-year period preceding and including the date the proposal Is submitted. In some cases, the
letter speaks as or a date before the date the proposal Is submitted, thereby leaving a gap
between the date of the verification and the date the proposal is submitted. In other cases, the
letter speaks as of a date after the date the proposal was submitted but covers a period or only
one year, thus falling to verify the shareholder's benetic;ial ownership over the required full oneyear period preceding the date of the proposal's submission.
Second, many letters fall to confirm continuous ownership of the securities. This can occur
when a broker or bank submits a letter that confirms the shareholder's beneficial ownership only
as of a specrned date but omits any rererence to continuous ownership ror a one·year period.
We recognize that the requirements of Rule 14a·8(b) are highly prescriptive and can cause
inconvenience for shareholders when submitting proposals. Although our administration of Rule
14a·B(b) Is constrained by the terms of the rule, we believe that shareholders can avoid the
two errors hlghllghted above by arranging to have their broker or bank provide the required
verification of ownership as or the date they plan to submit the proposal using the followlng
format:

>
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"As of [date the proposal Is submitted], [name of shareholder} held, and has held
continuously for at least one year, (number of securities) shares of [company name]
(class of securlties]."il
As discussed above, a shareholder may also need to provide a separate written statement from
the OTC participant through which the shareholder's securities are held If the shareholder's
groker or bank Is not a OTC participant.

·-·'

.01The submission of revised proposals
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OQ occasion, a shareholder wtll revise a proposal alter submitting It to a company. This section
addresses questions we have received regarding revisions to a proposal
supporting
statement.

°'

1. A shareholder submits a timely proposal. The shareholder then submits a revised
proposal before the company's deadline for receiving proposals. Must the company
accept the revisions?
Yes. rn this situation, we believe the revised proposal serves as a replacement of the lnltlal
proposal. By submitting a revised proposal, the shareholder has effectively withdrawn the lnltlal
proposal. Therefore, the shareholder is not In violation of the one-proposal !imitation In Rule 14a8(c).ll Jf the company Intends to submit a no-action request, it must do so with respect to the
revised proposal.
We recognize that tn Question and Answer E.2 or SLB No, 14, we indicated that Ir a shareholder
makes revisions to a proposal before the company submits its no·actlon request, the company
can choose whether to accept the revisions. However, this guidance has led some companies to
believe that, In cases where shareholders attempt to make changes to an initial proposal, the
company is free to ignore such revisions even If the revised proposal is submitted before the
company's deadline for receiving shareholder proposals. We are revising our guidance on this
Issue to make clear that a company may not Ignore a revised proposal In this situatlon.ll
2. A shareholder submits a timely proposal, After the deadline for receiving proposals,
the shareholder submits a revised proposal. Must the company accept the revisions?
No. If a shareholder submits revisions to a proposal after the deadline for recaivmg proposals
under Rule 14a-8(e), the company is not required to accept the revisions. However, If the
company does not accept the revisions, it must treat the revised proposal as a second proposal
and submit a nottce stating Its intention to exclude the revised proposal, as required by Rule
14a-8(j). The company's notice may cite Rule 14a-B(e) as the reason for excluding the revised
proposal. lf the company does not accept the revisions and intends to exclude the Initial
proposal, It would also need to submit Its reasons for excludlng the initlal proposal.
3, If a shareholder submits a revised proposal, as of which date must the shareholder
prove his or her share ownership?
A shareholder must prove ownership as of the date the orlglnal proposal is submitted. When the
Commission has discussed revisions to proposals,~ It has not suggested that a revision triggers
a requirement to provide proof of ownership a second tlme. As outlined In Rule 14a-8(b), proving
ownership includes providing a written statement that the shareholder Intends to continue to
hold the securities through the date of the shareholder meeting. Rule 14a-B(f)(2) provides that
if the shareholder ~fails In [his or her) promise to hold the required number of securities through
the date of the meeting of shareholders, then the company will be permitted to exclude all of
[the same shareholder's) proposals from its proxy materials for any meeting held In the following
two celendar years." With these provtslons in mind, we do not Interpret Rule 1'1a-8 as requiring
additional proof of ownership when a shareholder submits a revised proposal.ll.
E.Procedures for withdrawing no-action requests for proposals submitted by mulUple
proponents
We have prevlously addressed the requirements for withdrawlng a Rule 14a-8 no-action request
In SLB Nos. 14 and 14C. SLB No. 14 notes that a company should Include with a withdrawal

..
letter documentation demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders Is withdrawn, SLB No. 14C states that, If
each shareholder has designated a lead indivldual to act on Its behalf and the company is able
to demonstrate that the Individual Is authorized to act on behalf of all of the proponents, the
company need only provide a letter from that lead Individual Indicating that the lead Individual Is
withdrawing the proposal on behalf of all of the proponents.
Because there Is no relief granted by the staff In cases where a no· action request Is withdrawn
following the withdrawal of the related proposal, we recognize that the threshold for
withdrawing a no-actl on request need not be overly burdensome. Going forward, we will process
a withdrawal request if the company provides a letter from the tead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on behalf of each
proponent identified in the company's no-action request)-1

F.Use of email to transmit our Rule 14a-B no-action responses to companies and
proponents
To date, the Division has transmitted copies of our Rule 14a· B no-action responses, Including
copies of the correspondence we have received In connection with such requests, by U.S. mail
to companies and proponents. We also post our response and the related correspondence to the
Commission's website shortly after Issuance of our response.
Jn order to accelerate delivery or staff responses to companies and proponents, and to reduce
our copying and postage costs, going forward, we intend to transmit our Rule 14a-B no-action
responses by emall to companies and proponents. We therefore encourage both companies and
proponents to include email contact lnformatJon in any correspondence to each other and to us.
We wlll use U.S. mall to transmit our no- action response to any company or proponent for which
we do not have emall contact Information.
Given the avallability of our responses and the related correspondence on the Commission's
website and the requirement under Rule 14a·B for companies and proponents to copy each
other on correspondence submitted to the Commission, we bell.eve It Is unnecessary to transmit
copies of the related correspondence along with our no-action response. Therefore, we Intend
to transmit only our staff response and not the correspondence we receive from the parties. We
will continue to post to the Commission's website copies of this correspondence at the same
time that we post our staff no-action response.

.1. See Rule 14a·B(b).

2. For an explanation of the types of share ownership In the U.S. , see Concept Release on U.S.
Proxy System, Release No. 34-62495 (July 14, 2010) [75 FR 42982] ("Proxy Mechanics Concept
Release"), at Section II.A. The term "beneficial owner" does not have a uniform meaning under
the federal securities laws. lt has a different meaning In this bulletin as compared to "benendal
owner" and "beneficial ownership" In Sections 13 and 16 of the Exchange Act. Our use of the
term In this bulletin is not Intended to suggest that registered owners are not beneficial owners
for purposes of those Exchange Act provisions. See Proposed Amendments to Rule 14a·8 under
the Securities Exchange Act of 1934 Relating to Proposals by Security Holders, Release No. 34·
12598 (July 7, 1976) [41 FR 29982), at n.2 ("The term 'beneflclal owner' when used In the
context
the proxy rules, and In light of the purposes of those rules, may be Interpreted to
have a broader meaning than It would for certain other purpose[s) under the federal securities
laws, such as reporting pursuant to the Williams Act.") .

or

2 If a shareholder has filed a Schedule 130, Schedule 13G, Form 3, Form 4 or Form 5 reflecting
ownership of the required amount of shares, the shareholder may Instead prove ownership by
submitting a copy of such fillngs and providing the addltlonal Information that Is described In Rule
14a·8(b}(2)(11) .
.! OTC holds the deposited securities In ~fungible bulk,· meaning that there are no speciflcally
identifiable shares directly owned by the OTC participants. Rather, each OTC participant holds a
pro rata Interest or position In the aggregate number of shares of a particular issuer held at
OTC. Correspondingly, each customer
a OTC participant - such as an Individual Investor -

or
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owns a pro rata Interest In the shares In whjcn the OTC participant has a pro rata Interest. See
Proxy Mechanics Concept Release, at Section II .B.2.a.

i See Exchange Act Rule 17Ad· B.
~See Net Capital Rule, Release No. 34 - 31511 (Nov. 24, 1992) [57 FR 56973] (" Net Capital Rule
• Release"}, at Section IJ .C.

. l See KBR Inc. v. Chevedden, Clvll Action No. H-11-0196, 2011 U.S. Dist. LEXtS 36431, 2011 WL
1463611 (S.O. Tex. Apr. 4, 2011); Apache Corp. v. Chevedden, 696 F. Supp. 2d 723 (S.D. Tex.
2010). tn both eases, the court concluded that a securities Intermediary was not a record
holder for purposes of Rule l4a-B(b) because lt did not appear on a list of the company's non·
objecting beneficial owners or on any OTC securities position listing, nor was the Intermediary a
OTC participant.
B. Techne Corp. (Sept. 20, 1988} .
~- ln addition, If the shareholder's broker Is an introducing broker, the shareholder's account
statements should rnclude the clearing broker's identity and telephone number. See Net Capital
Rule Release, at Section 11 .C.(l h) . The clearing broker wUI generally be a OTC participant.

1.2 for purposes of Rule 14a~8(b), the submission date of a proposal will generally precede the

company's receipt date or the proposal, absent the use of electronic or other means of same·
day delivery.
L!. This fonnat Is acceptable for purposes of Rule 14a· B(b), but It Is not mandatory or exclusive.

ll As such, It ls not appropriate for a company to send a noUce of defect for multiple proposals
under Rule 14a-8(c) upon receivi ng a revised proposal.
U This position w lll apply to all proposals submitted arter an irntlar proposal but before the
company's deadline for receiving proposals, regardless of whether they are explicitly labeled as
"revislonsH to an Initial proposal, unless the shareholder affirmatively indicates an intent to
submit a second, ~dditlonal proposal for Inclusion In the company's proxy materials. Jn that case,
the company must send the shareholder a notice of defect pursuant to Rule 14a· B(f)( 1) If It
Intends to e)(clude either proposal from Its proxy materials In reltance on Rule 14a· B(c). In light
of this guidance, with respect to proposals or revisions received before a company's deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) and other prior st aff
no-action letters In which we took the view that a proposal would vlolatc the Rule 14a·8(c)
one-proposal limitation If such proposal Is submitted to a company after the company has either
submitted a Rule 14a·8 no-action request to exclude an earlier proposal submitted by the same
proponent or notified the proponent that the earlier proposal was e1<ctudable under the rule.

l i See, e.g., Adoption of Amendments Relating to Proposals by Security Holders, Release No.
34· 12999 (Nov. 22, 1976) [41 FR 52994].

i l Because the relevant date for proving ownership under Rule 14a- B(b) is the date the proposal
is submitted, a proponent who does not adequately prove ownership In connection with a
proposal Is not permitted to submit another proposal for the same meeting on a later date.
l i Nothing 6n this staff position has any effect on the status of any shareholder proposal that Is
not withdrawn by the proponent or its authorized representative.

Modified: 10/18/2011
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