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December 26, 2017

Office of Chief Counsel
Division of Corporate Finance
U.S. Securities and Exchange Commission
100 F. Street, N.E.
Washington, D.C. 20549
RE:

TravelCenters of America LLC
Securities and Exchange Act of 1934
Omission of Shareholder Proposal Pursuant to Rule 14a-8

Ladies and Gentlemen:
I am writing on behalf of TravelCenters of America LLC, a Delaware limited
liability company (the “Company”), pursuant to Rule 14a-8(j) promulgated under the Securities
and Exchange Act of 1934, as amended, to inform the Securities and Exchange Commission (the
“Commission”) that, for the reasons stated below, the Company plans to exclude from the
Company’s proxy materials for its 2018 annual meeting of shareholders (the “2018 Proxy
Materials”) the shareholder proposal and supporting statement (collectively, the “Proposal”) of
UNITE HERE (the “Proponent”), submitted by JJ Fueser, Deputy Director, Research, of the
Proponent, to the Company on October 31, 2017. The Proposal and other materials submitted by
the Proponent to the Company on October 31, 2017 are attached hereto as Exhibit A.
The Company also respectfully requests that the Staff of the Division of
Corporate Finance of the Commission (the “Staff”) concur with the Company’s view that the
Proposal may be excluded from the 2018 Proxy Materials for the reasons stated below.
In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008), this letter and its
attachments are being emailed to shareholderproposals@sec.gov. In accordance with Rule
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14a-8(j), a copy of this letter and its attachments are being sent simultaneously to the Proponent.
We take this opportunity to inform the Proponent that, if the Proponent elects to submit
correspondence to the Commission or the Staff with respect to the Proposal or this letter, a copy
of that correspondence should be furnished concurrently to the undersigned on behalf of the
Company pursuant to Rule 14a-8(k) and Staff Legal Bulletin No. 14D. We request that such
copy be emailed to me at Jacqueline.Brooks@saul.com.
The Company advises that it intends to begin distribution of its definitive 2018
Proxy Materials on or after March 16, 2018. Accordingly, pursuant to Rule 14a-8(j), this letter is
being submitted not less than 80 days before the Company currently intends to file its definitive
2018 Proxy Materials with the Commission.
Attached to this letter as Exhibit B is an opinion of Saul Ewing Arnstein &
Lehr LLP, counsel to the Company, dated December 26, 2017 (the “Delaware Opinion”).
BACKGROUND
As explained in the Delaware Opinion, the Company is a Delaware limited
liability company (“Delaware LLC”) formed in accordance with the Delaware Limited Liability
Company Act, 6 Del. C. §18-101 et seq. (the “Delaware LLC Act”). The Company’s governing
documents are its Certificate of Formation dated October 10, 2006, its Amended and Restated
Limited Liability Company Agreement, dated January 31, 2007, as amended (the “Operating
Agreement”), a copy of which is attached hereto as Exhibit C, and its Amended and Restated
Bylaws, as amended and restated on September 7, 2016 (the “Bylaws”), a copy of which is
attached hereto as Exhibit D.
The Proposal requests that the shareholders of the Company recommend that the
Company “take all necessary steps, in compliance with applicable law, to eliminate the
classification of the Board of Directors after the 2018 election, such that implementation of this
proposal should not prevent any Director elected at or before the annual meeting held in 2018
from completing the term for which such Director was or is elected.”
The Company received the Proposal on October 31, 2017. Included with the
Proposal was a letter dated October 25, 2017 from the Amalgamated Bank of Chicago, which
declared that the Proponent “beneficially owns 735 shares of Travel Centers of America, LLC
[sic] common stock through the Amalgamated Bank of Chicago as an intermediary . . . and has
owned these shares continuously for more than one year.”
BASES FOR EXCLUSION
The Company is of the view that the Proposal may be excluded from the 2018
Proxy Materials on the following bases:
1.

The Company may exclude the Proposal pursuant to Rule 14a-8(b)(1) because the
Proponent does not hold securities entitled to be voted on the Proposal.
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2.

The Company may exclude the Proposal pursuant to Rule 14a-8(i)(1) because the
Proposal is not a proper subject for action by shareholders at the Company’s 2018
annual meeting of shareholders under state law.

3.

The Company may exclude the Proposal pursuant to Rule 14a-8(i)(2) because the
Proposal, if included in the 2018 Proxy Materials, would cause members of the
Company’s Board of Directors (the “Board”) to violate state law.
ANALYSES

1.

The Company may exclude the Proposal from its 2018 Proxy Materials pursuant to
Rule 14a-8(b) because the Proponent does not hold securities entitled to be voted on
the Proposal.

To be eligible to submit a shareholder proposal for inclusion in a company’s
proxy materials under Rule 14a-8(b), a shareholder must have held at least $2,000 in market
value or 1% of the company’s securities entitled to be voted on the proposal at the meeting for at
least one year by the date such shareholder submits its proposal.
The Delaware Opinion explains that the Operating Agreement and the Bylaws,1
clearly and unambiguously state that shareholders of the Company are not permitted to vote on
matters within the exclusive purview of the Company’s Board of Directors. Specifically, Section
2.16 of the Bylaws provide that:
“any shareholder proposal for business the subject matter or effect
of which would be within the exclusive purview of the Board of
Directors . . . shall be deemed not to be a matter upon which the
shareholders are entitled to vote. The Board of Directors in its
discretion shall be entitled to determine whether a shareholder
proposal for business is not a matter upon which the shareholders
are entitled to vote pursuant to this Section 2.16, and its decision
shall be final and binding unless determined by a court of
competent jurisdiction to have been made in bad faith.”
The Delaware Opinion explains that the classified Board structure is within the exclusive
purview of the Board, noting, among other things, that the Operating Agreement provides that
the Board has the power to amend the provisions in the Operating Agreement which created the
classified structure “without the approval or any other action of any [s]hareholder” under Section
13.1(b)(iii).
The Proposal asks that shareholders of the Company adopt a resolution pursuant
to which the shareholders of the Company recommend that the Company take all steps necessary
to eliminate the classification of the Board of Directors after the 2018 election. The Delaware
1

The Bylaws were authorized and adopted pursuant to Section 15.3 of the Operating Agreement.
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Opinion explains that the subject matter of the Proposal, as well as the Proposal itself, are within
the exclusive purview of the Board and, consequently, the shareholders of the Company are not
permitted to vote on the Proposal. The Company respectfully submits that it may properly
exclude the Proposal from its 2018 Proxy Materials pursuant to Rule 14a-8(b) because the
Proponent does not hold securities entitled to be voted on the Proposal at the Company’s 2018
annual meeting.
The Staff has concurred with the view that a company may exclude a shareholder
proposal pursuant to Rule 14a-8(b) in circumstances where its governance documents do not
permit the shareholder proponent to vote on the subject of the proposal. In RAIT Financial Trust
(March 10, 2017), the Staff accepted the position of RAIT Financial Trust, a Maryland real estate
investment trust (“RAIT”), that its shareholders were entitled to vote only on certain enumerated
matters in its declaration of trust, which did not include the proposal in question, and that,
therefore, the shareholder proponent did not hold securities entitled to be voted on the proposal
as required by Rule 14a-8(b).
We respectfully submit, on behalf of the Company, that the Staff should reach the
same conclusion about the voting rights of the shareholders of the Company (which is a limited
liability company with flexible governance established by its Operating Agreement) as it reached
with respect to RAIT (which is a Maryland trust REIT with comparable flexible governance
established by its declaration of trust) in the no-action letter issued by the Staff to RAIT.
2.

The Company may exclude the Proposal pursuant to Rule 14a-8(i)(1) because the
Proposal is not a proper subject for action by shareholders under state law.

A company is permitted to omit a proposal from its proxy materials under Rule
14a-8(i)(1) if the proposal is not a proper subject for action by shareholders under the laws of the
jurisdiction of organization of the company. The Company believes that it may exclude the
Proposal from its 2018 Proxy Materials under Rule 14a-8(i)(1) because, as confirmed by the
Delaware Opinion, the proposal is not a proper subject for action by shareholders of the
Company under the laws of the State of Delaware, the Company’s jurisdiction of formation.
The Delaware Opinion explains that the Delaware LLC Act provides maximum
flexibility to Delaware LLCs to select and construct their own governance structures and to
determine the best way to manage their businesses and affairs. As also explained by the
Delaware Opinion, the governance of a Delaware LLC, which is defined predominately by
contract, differs from the governance of a Delaware corporation, the governance of which is
defined largely by statute.
The Delaware Opinion explains that the Operating Agreement and Bylaws are
absolute and unambiguous in regard to the management of the Company. Section 7.1(a) of the
Operating Agreement states that the “business and affairs of the Company shall be managed by
or under the direction of the Board” and that “[n]o Shareholder , by virtue of such Shareholder’s
status as such, shall have any management power over the business and affairs of the Company.”
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Similarly, Section 3.1 of the Bylaws state that the “business and affairs of the Company shall be
managed by or under the direction of its Board ….”
As noted above, the Operating Agreement and Bylaws expressly limit the voting
rights of shareholders of the Company. The Delaware Opinion explains that Section 2.16 of the
Bylaws specifically limits the matters that the Company’s shareholders may vote on, and the
subject matter of the Proposal and the Proposal itself are matters as to which voting rights are
prohibited. Additionally, as explained further in the Delaware Opinion, the subject matter of
classification is a subject that can be modified exclusively by the Board without any action by
the shareholders of the Company under Section 13.1(b)(iii) and any subject matter presented for
a vote at a meeting of the shareholders or which would modify the terms of the Operating
Agreement must first be approved by the Board or otherwise required to be presented at the
meeting by the terms of the Operating Agreement under Sections 9.1(b) and 13.1(a),
respectively, of the Operating Agreement unless otherwise required by law. The Board has not
approved the Proposal.
The Delaware Opinion explains that the Operating Agreement and Bylaws are
clear that the Board has authority over the business and affairs of the Company, including the
decision of whether the Board should be classified. Further, the Delaware Opinion confirms that
nothing in the Company’s Operating Agreement or Bylaws or under the Delaware LLC Act
creates a right for shareholders to vote on the Proposal. Therefore, the Company believes it may
exclude the Proposal pursuant to Rule 14a-8(i)(1) because the Proposal is not a proper subject for
action by shareholders under the laws of the State of Delaware.
3.

The Company may exclude the Proposal pursuant to Rule 14a-8(i)(2) because the
Proposal, if included in the 2018 Proxy Materials, would cause the members of the
Board to violate state law.

The Delaware Opinion explains that the Delaware LLC Act and the Operating
Agreement requires the Board to exercise independent judgment in the performance of their
duties. The Delaware Opinion also explains that if the Board is required to include the Proposal
in the 2018 Proxy Materials without having determined that it is advisable and in the best
interests of the Company, then the members of the Board will be prevented from making the
determination assigned to them in the Operating Agreement and properly exercising their duties
under Section 7.1 of the Operating Agreement.2 Therefore, the Company believes it may
exclude the Proposal pursuant to Rule 14a-8(i)(2) because the Proposal, if included in the 2018
Proxy Materials, would cause the members of the Board to violate their duties.

2

Section 7.1 of the Operating Agreement provides that the authority, power, functions and duties of the Board of
Directors of the Company is to be as identical as near as practical to the authority, powers, functions and duties of
the board of directors of a corporation under the Delaware General Corporation Law.
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CONCLUSION
For the reasons stated above, on behalf of the Company, we request that the Staff
concur with the Company’s view that the Proposal may be properly omitted from the 2018 Proxy
Materials under (i) Rule 14a-8(b) because the Proponent does not hold securities entitled to be
voted on the Proposal, (ii) Rule 14a-8(i)(1) because the Proposal is not a proper subject for
action by shareholders under state law and (iii) Rule 14a-8(i)(2) because the Proposal, if included
in the 2018 Proxy Materials, would cause members of the Board to violate state law. Should the
Staff disagree with the Company’s position or require additional information, we would
appreciate the opportunity to confer with the Staff concerning these matters prior to the issuance
of its response.
If the Staff has any questions or comments regarding the foregoing, please contact
the undersigned at 410-332-8651.
Very truly yours,

Jacqueline A. Brooks

cc:

Jennifer Clark, Secretary, TravelCenters of America LLC
JJ Fueser, Deputy Director, Research, UNITE HERE

Exhibit A
(see attached)

October 31, 2017
Via email and courier
Jennifer Clark, Secretary
TravelCenters of America, LLC
Two Newton Place, 255 Washington Street
Newton, Massachusetts 02458
Dear Ms. Clark:
On behalf of UNITE HERE, I am submitting the enclosed shareholder proposal for inclusion in
TravelCenters of America, LLC’s proxy statement and form of proxy relating to the 2018 Annual Meeting,
pursuant to SEC Rule 14-a8.
Materials enclosed include:



A copy of our proposal and supporting statement;
A letter from our custodial intermediary, Amalgamated Bank of Chicago (DTC #2567),
demonstrating UNITE HERE’s beneficial ownership of 735 shares of common stock of
TravelCenters of America (TA) for at least a one-year period.

UNITE HERE intends to continue to hold at least these 735 shares at least through the date of the 2018
Annual General Meeting. We will appear in person to properly introduce this proposal at the 2018
Annual General Meeting. The reason for presenting this proposal is stated in our supporting statement.
We have no material interest in the proposal's subject other than that interest which all shareholders
have in its enactment.

Please do not hesitate to contact me if you require further information or wish to discuss this proposal.
Sincerely,

JJ Fueser
Deputy Director, Research, UNITE HERE
416-893-8570

Proposal
RESOLVED, that the shareholders of TravelCentres of America, LLC (“TA,” or the "Company")
recommend that the Company shall take all necessary steps, in compliance with applicable law, to
eliminate the classification of the Board of Directors after the 2018 election, such that implementation of
this proposal should not prevent any Director elected at or before the annual meeting held in 2018 from
completing the term for which such Director was or is elected.
Supporting statement
When Directors are held accountable for their actions, they perform better. This resolution urges the
Board of Directors to facilitate a declassification of the board, which would enable shareholders to register
their views on the performance of all directors at each annual meeting. Under the current structure,
directors are elected to staggered three-year terms, so shareholders only have the opportunity to vote on
a portion of the Board each year. Annual elections make directors more accountable to shareholders, and
could thereby contribute to improving performance and increasing firm value. As of September 2017,
Ernst and Young estimate that 89% of S&P 500 and 69% of S&P 1500 companies have adopted annual
director elections.
Greater accountability to shareholders is needed on the board of TA, where last year between 32%-42%
of votes were withheld from directors standing for election. At two related real estate investment trusts
(REITs) (also externally advised by TA’s external adviser, RMR), Hospitality Properties Trust (HPT) and
Senior Housing Properties Trust (SNH), there were directors who were reappointed by the Board to serve
after a majority of shares were voted against their re-election.
Director elections are one of the few tools shareholders have to hold our board accountable. Numerous
other restrictions to shareholder rights are in place; directors do not currently require majority support for
election, and the company’s bylaws were recently amended to raise ownership and holding requirements
for shareholders wishing to nominate a director or propose other business, far beyond the requirements
for submitting proposals pursuant to SEC Rule 14a8.
Empirical studies have shown that staggered boards are associated with lower firm valuation and poor
corporate decision-making. (Bebchuk and Cohen, 2005; Faleye, 2007; Frakes, 2007). Firms with
classified boards are more likely to make acquisitions that decrease shareholder value (Masulis, Wang,
and Xie, 2007), and are associated with lower returns to shareholders in the event of a takeover
(Bebchuk, Coates, and Subramanian, 2002). TA’s 1- and 3-year total shareholder return (TSR),
according to ISS, trails the Russell 3000 and GICS 6010 TSR indices.
To improve corporate governance at TA, thereby preserving shareholder value and strategic
opportunities, we urge shareholders demand annual elections for all TA Directors.

October 31, 2017
Lawrence M. Kaplan, Vice President
30 N. LaSalle Street
Chicago, IL 60602
Phone: 312-822-3220
Fax: 312-267-8775
lkaplan@aboc.com
To Whom It May Concern,
Please be advised that UNITE HERE beneficially owns 735 shares of Travel Centers of America, LLC
common stock through the Amalgamated Bank of Chicago as an intermediary (DTC participant #2567),
and has owned these shares continuously for more than one year. If you have any questions, please
call me at 312-822-3220.
Sincerely,

Lawrence M. Kaplan
Vice President

Exhibit B
(see attached)
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TravelCenters of America LLC
Two Newton Place
225 Washington Street
Newton, Massachusetts 02458
Re:

Shareholder Proposal of UNITE HERE

Ladies and Gentlemen:
We have acted as Delaware counsel for TravelCenters of America LLC, a
Delaware limited liability company (the “Company”), in connection with certain matters of
Delaware law arising out of a shareholder proposal (the “Proposal”) submitted, pursuant to Rule
14a-8 of the Securities Exchange Act of 1934, as amended (“Rule 14a-8”), by UNITE HERE, a
purported shareholder of the Company (the “Shareholder”) and the related Supporting Statement
(the “Supporting Statement”) for inclusion in the Company’s proxy statement and form of
proxy for its 2018 Annual Meeting of Shareholders (collectively, the “2018 Proxy Materials”).
In connection therewith, you have asked for our opinion as to certain matters of Delaware law.
In connection with our representation of the Company, and as a basis for the
opinion hereinafter set forth, we have examined the originals or certified copies of the following
(collectively, the “Documents”):
(i)
the Certificate of Formation of the Company, dated October 10, 2006, as
filed with the Secretary of State of the State of Delaware (the “Secretary of State”) on
October 10, 2006;
(ii)
the Amended and Restated Limited Liability Company Agreement, dated
as of September 7, 2016 (the “Operating Agreement”);
(iii) the Amended and Restated Bylaws of the Company, dated as of
September 7, 2016 (the “Bylaws”);

P.O. Box 1266  Wilmington, DE 19899-1266  Phone: (302) 421-6800  Fax: (302) 421-6813
C o u r i e r A d d r e s s : 1 2 0 1 N o r t h M a rk e t S t re e t , S u i t e 2 3 0 0  W i l m i n g t o n , D E 1 9 8 0 1
DELAWARE FLORIDA ILLINOIS MARYLAND MASSACHUSETTS NEW JERSEY NEW YORK PENNSYLVANIA WASHINGTON, DC
A DELAWARE LIMITED LIABILITY PARTNERSHIP

TravelCenters of America LLC
December 26, 2017
Page 2

(iv)

the Proposal;

(v)

the Supporting Statement; and

(vi)
such other documents and matters as we have deemed necessary and
appropriate to express the opinions set forth in this letter, subject to the limitations, assumptions
and qualifications noted below.
In reaching the opinions set forth below, we have assumed: (a) that all signatures
on the Documents and any other documents submitted to us for examination are genuine; (b) the
authenticity of all documents submitted to us as originals, the conformity to originals of all
documents submitted to us as certified or photographic copies, and the accuracy and
completeness of all documents; (c) that all persons executing the Documents on behalf of any
party were and are duly authorized; (d) there has been no oral or written modification of or
amendment to the Documents; and (e) there has been no waiver of any provision of the
Documents, by action or omission of the parties or otherwise.
I.

Proposal

On October 31, 2017, UNITE HERE presented the following Proposal along with
the Supporting Statement pursuant to Rule 14a-8 for inclusion in the 2018 Proxy Materials:
RESOLVED, that the shareholders of TravelCentres [sic] of
America, LLC (‘TA’ or the ‘Company’) recommend that the
Company take all necessary steps, in compliance with applicable
law, to eliminate the classification of the Board of Directors after
the 2018 election, such that implementation of this proposal should
not prevent any Director elected at or before the annual meeting
held in 2018 from completing the term for which such Director
was or is elected.
II.

Applicable Law and Analysis
A.

The Proposal Is Not A Proper Subject For Action By Shareholders Under
Delaware Law

The Company is a Delaware limited liability company formed in accordance with
the Delaware LLC Act, 6 Del. C. §18-101 et seq. (the “LLC Act”). The LLC Act provides a
Delaware limited liability company with maximum flexibility in determining its internal
governance. 6 Del. C. § 18-1101(b) (“[i]t is the policy of this chapter to give the maximum
effect to the principle of freedom of contract and to the enforceability of limited liability
agreements”); In re Grupo Dos Chiles, LLC, 2006 WL 668443 *2 (Del. Ch. 2006) (“[l]imited
liability companies are designed to afford the maximum amount of freedom of contract, private
ordering and flexibility to the parties involved”). In this way, the governance of Delaware LLCs
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may differ from the governance of Delaware corporations,1 the governance of which is defined
by statute to a much greater extent. Importantly, among the enabling powers granted to a
Delaware LLC is the power to generally structure its internal affairs as it sees fit in its limited
liability company agreement and other organizational documents, and Delaware courts will give
Delaware LLCs wide latitude in doing so. See id.
Under the LLC Act, an LLC is generally governed by, and the rights,
responsibilities, liabilities and obligations of the directors or managers and shareholders or
members to the company and one another are held pursuant to, the terms and conditions of a
limited liability company agreement. Section 15.3 of the Company’s Operating Agreement
states that “[t]he Board of Directors is authorized to adopt Bylaws governing the affairs of the
Company provided that such Bylaws are not inconsistent with” the Operating Agreement. The
Board of Directors of the Company (the “Board”) has adopted Bylaws. As such, when
evaluating the propriety of a shareholder proposal, it is necessary to look not only at the LLC Act
and the Operating Agreement, but also the Bylaws.
The Operating Agreement and the Bylaws are both unambiguous as to the
management of the Company. Section 7.1(a) of the Operating Agreement states that the
“business and affairs of the Company shall be managed by or under the direction of the Board”
and that “[n]o Shareholder, by virtue of such Shareholder’s status as such, shall have any
management power over the business and affairs of the Company.” Similarly, Section 3.1 of the
Bylaws state that the “business and affairs of the Company shall be managed by or under the
direction of its Board . . . .” The Bylaws further make clear that all management decisions are
entrusted to the Board in Section 2.16. Section 2.16 of the Bylaws provides that:
“any shareholder proposal for business the subject matter or effect
of which would be within the exclusive purview of the Board of
Directors . . . shall be deemed not to be a matter upon which the
shareholders are entitled to vote. The Board of Directors in its
discretion shall be entitled to determine whether a shareholder
proposal for business is not a matter upon which the shareholders
are entitled to vote pursuant to this Section 2.16, and its decision
shall be final and binding unless determined by a court of
competent jurisdiction to have been made in bad faith.”

1

Indeed, the governance of most limited liability companies differs from the governance of corporations in nearly
all states as far as we are aware. Historically, nearly all publicly traded operating companies have been corporations
with governance more defined by statute, more predictable and certain and less flexible. To the contrary, limited
liability company governance is defined more by contract. As a result LLC governance is less predictable and
certain but more flexible and in many ways is more similar to a publicly traded Maryland trust real estate investment
trust in this regard but has even more flexibility as a result of the LLC Act’s deference to freedom of contract as
stated in 6 Del. C. § 18-1101(b). See generally, RAIT Financial Trust (March 10, 2017), where Staff of the
Securities and Exchange Commission granted no action relief and concurred in excluding a proposal under Rule
14a-8(b) that was submitted by a proponent that was not entitled to vote on the proposal due to the company’s
declaration of trust limiting what matters could and could not be voted on by shareholders of the company.
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In exercising the management rights granted to the Board by the Operating
Agreement and the Bylaws, the Board created a management structure under Section 7.1(d) of
the Operating Agreement that classifies the Board into three classes and specifically provides:
“the Directors (other than any Director subsequently elected solely
by holders of one or more classes or series of Shares as specified by
the Board of Directors upon the authorization of such Shares) shall
be classified into three groups, Group I, Group II and Group
III. The number of Directors in each class shall be as nearly equal
in number as possible, as determined by the Board of
Directors. Directors in Group I shall serve for a term ending at the
annual meeting of Shareholders to be held in 2008; Directors in
Group II shall serve for a term ending at the annual meeting of
Shareholders to be held in 2009; and Directors in Group III shall
serve for a term ending at the annual meeting of Shareholders to be
held in 2010 and, in each such case, until their successors are duly
elected or until their earlier death, resignation or removal. At each
annual meeting of the Shareholders, the successors to the class of
Directors whose term expires at such meeting shall be elected by
the Shareholders to hold office for a term expiring at the annual
meeting of Shareholders held in the third year following the year of
their election and until their successors are duly elected.”
The Operating Agreement recognizes the classified board structure as within the
management purview of the Board, by providing that the Board has the exclusive power to
amend the provisions in the Operating Agreement which created the classified structure “without
the approval or any other action of any [s]hareholder” under Section 13.1(b)(iii). In fact, Section
9.1(b) of the Operating Agreement states that any matter voted on will be presented by the Board
or otherwise required under other provisions of the Operating Agreement specified therein and
Section 13.1(a) of the Operating Agreement provides that any subject matter which would
modify the terms of the Operating Agreement must first be proposed and approved by the Board
before any shareholders can take any action to consider the proposal at an annual or special
meeting of shareholders. It is therefore within the exclusive purview of the Board to determine
generally what proposals, if any, that modify the terms of the Operating Agreement can be
presented at any meeting of shareholders unless otherwise required by law.
Delaware law states that the organizational documents of Delaware LLCs, such as
the Operating Agreement and the Bylaws, are to be construed under the principles governing
contract interpretation. 6 Del. C. § 18-1101(b); see UtiliSave, LLC v. Miele, 2015 WL 5458960
(Del. Ch. 2015) (applying contractual principles to the interpretation of a limited liability
company agreement and stating that “Delaware follows the objective theory of contracts under
which a contract is construed as it would be understood by an objective, reasonable third-party.
Where contract language is clear and unambiguous, the ordinary and usual meaning of the
chosen words will generally establish the parties’ intent. Ambiguity exists when the provisions
in controversy are reasonably or fairly susceptible [to] different interpretations or may have two
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or more different meanings. Under general principles of contract law, a contract should be
interpreted in such a way as to not render any of its provisions illusory or meaningless. Contract
terms are not read in isolation, but must be read in the context of the contract and in light of the
Parties' reasonable expectations going into that agreement”) (internal citations omitted); see also
Grace v. Ashbridge LLC, 2013 WL 6869936 *4 (noting that, in connection with interpreting
provisions of a limited liability company agreement, “a Delaware court will follow ordinary
contract interpretation. Thus, when the language of a contract […] is clear and unequivocal, a
party will be bound by its plain meaning, because creating an ambiguity where none exists could,
in effect, create a new contract with rights, liabilities and duties to which the parties had not
assented”) (internal citations omitted). These provisions of Delaware law and their historical
interpretation by Delaware courts allow for the organizational documents of a Delaware LLC
and the LLC Act to form a flexible contract between the Delaware LLC and its shareholders in
which the shareholders assent to be bound by the governance provisions of the limited liability
company agreement (including, but not limited to, restrictions and qualifications on the voting
rights of such shareholders) and other organizational documents when they invest in that LLC.
With respect to the Company, all shareholders of the Company received notice of this fact under
Section 3.1 of the Operating Agreement which provides that “[a] Person shall be admitted as a
Shareholder and shall, without further action, including execution of this Agreement, become a
party to and become bound by the terms of this Agreement if such Person purchases or otherwise
lawfully acquires any Shares to the fullest extent permitted by law.” Moreover, each of the
Operating Agreement and the Bylaws are documents filed publicly with the Securities and
Exchange Commission and available for inspection before a person decides to buy shares in the
Company. See generally Boilermakers Local 154 Retirement Fund v. Chevron Corp., 73 A. 3d
934, 940-1 (Del. Ch. 2013) (holding, in the context of Delaware corporations, that “when
investors bought stock in [the corporation], they knew [(i) the governing documents] gave the
board[] the power to adopt and amend bylaws unilaterally; (ii) that [the Delaware law] allows
bylaws to regulate the business of the corporation, the conduct of its affairs, and the rights or
powers of its [shareholders]; and (iii) that board-adopted bylaws are binding on the
[shareholders]”). In other words, under Delaware law, the Operating Agreement and Bylaws
represent contractual obligations of the Proposal’s proponent and the Company and govern the
relationship between the two, including the matters that may be voted upon and the process
under which a shareholder may or may not propose an item for shareholder action. See id.
Because the Board has not approved the Proposal as required under Section
13.1(a) for the Proposal to be valid for being presented at a meeting of shareholders unless
otherwise required by law and classification of the Board is within the exclusive purview of the
Board, as it is a management decision and is a governance structure that can be changed
exclusively by the Board without any action or vote of the shareholders of the Company, the
matters contemplated by the Proposal, as well as the Proposal itself, is a matter on which the
shareholders of the Company are not entitled to vote pursuant to Sections 2.16 of the Bylaws and
13.1 of the Operating Agreement. There being no other provision of the LLC Act, the Operating
Agreement or the Bylaws which authorizes or requires the vote by shareholders on the Proposal
or the subject matter of the Proposal, and without any statutory or other legal requirement or
basis under the laws of the State of Delaware requiring a limited liability company to allow
shareholders of the Company to consider whether or not the Board should be classified, the
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Proposal is not a proper subject for action by the Company’s shareholders at such meeting under
applicable Delaware law. See generally Elf Atochem North America, Inc. v. Jaffari, 727 A.2d
286 (Del. 1999); see also American Bar Association, Handbook for the Conduct of
Shareholders’ Meetings 62 (2nd ed. 2010) (stating that shareholder proposals raised before an
annual meeting may be excluded from the agenda if they are improper and further stating that
subject matters within the exclusive provinces of the board are improper and may be excluded).2
Accordingly, the securities UNITE HERE has represented to the Company that it owns are not
entitled under applicable Delaware law to vote on the Proposal at the Company’s 2018 Annual
Meeting of Shareholders.
B.

The Proposal, If Included in the 2018 Proxy Statement, Would Cause The
Company To Violate Delaware Law

As noted in Section A above, the Bylaws definitively state that shareholders are
not entitled to vote on matters that are within the exclusive purview of the Board. The Proposal
calls upon the Company’s shareholders to vote upon a matter that is within the purview of the
Board and can be modified by the Board without any action by the shareholders of the Company.
Therefore, the Proposal would not be a proper matter that could be brought before the
Company’s 2018 Annual Meeting of Shareholders.
If the Board is required by the Shareholder to include the Proposal in the 2018
Proxy Materials and to bring this matter before the shareholders in violation of the terms of the
Operating Agreement when the Board has not deemed the Proposal to be advisable and in the
best interests of the Company, then the Board would be prevented from properly exercising its
duties under Section 7.1 of the Operating Agreement. See generally, Emerald Partners v. Berlin,
787 A.2d 85, 90 (Del. 2001); Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d 1261, 1280
(Del. 1989). Delaware law, therefore, requires the directors to exercise independent judgment in
the performance of their duties. If the Board is required to include the Proposal in the 2018
Proxy Materials and to permit the shareholders to vote on the Proposal in violation of Section
2.16 of the Bylaws without the Board having determined that such action was in the best
interests of the Company, it would represent a violation of the Board’s duties to the Company
and, accordingly, a violation of applicable Delaware law.
Further, as previously discussed, the Company has the contractual right to exclude
the Proposal under Delaware law. If the Proposal were required to be included in the 2018 Proxy
Materials against the Board’s exclusionary direction and the Company were required to permit
the shareholder to vote on the Proposal in violation of Section 2.16 of the Bylaws, it would
violate, and be a breach of, the express terms of the Bylaws.
2

Under Section 211 of the Delaware General Corporation Law, as with most corporate statutes in other
jurisdictions, any other proper business may be voted on at the annual meeting of shareholders. Under the LLC Act,
however, there is no statutory authority for the conduct of expanded business at the annual meeting. Therefore, the
only business which is allowed at an annual meeting of a Delaware LLC are those matters permitted by the terms of
the LLC’s limited liability company agreement or other organizational documents. This again is similar to a
publicly traded Maryland trust real estate investment trust, like RAIT Financial Trust, that can specifically limit
what matters are permitted at an annual meeting of its shareholders pursuant to its declaration of trust.
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III.

Opinion

Based upon the foregoing analysis and subject to the limitations, assumptions and
qualifications set forth in this letter, it is our opinion, as of the date of this letter, that: (1) the
Proposal is not a proper subject for action by the Company’s shareholders under Delaware law
and (2) the Proposal would, if included in the 2018 Proxy Materials and the Company were
required to permit the shareholder to vote on the Proposal in violation of Section 2.16 of the
Bylaws, cause the Company to violate Delaware law.
The foregoing opinion is limited to the laws of the State of Delaware and we do
not express any opinion herein concerning any other state or federal laws. We express no
opinion as to the applicability or effect of securities laws, including but not limited to any federal
preemption doctrine. Furthermore, the foregoing opinion is limited to the matters specifically set
forth herein and no other opinion shall be inferred beyond the matters expressly stated. We
assume no obligation to supplement this opinion if any provision of Delaware law, or any
judicial interpretation of any provisions of Delaware law, changes after the date hereof.
The opinion presented in this letter is solely for your use in connection with the
Proposal, the Supporting Statement and your stated intention to exclude the Proposal and the
Supporting Statement from the 2018 Proxy Materials (the “Purpose”). Without our written
consent, this letter and the opinion herein may not be (i) used by you for anything other than the
Purpose, (ii) furnished to any third party or (iii) relied on by any other person or entity.
Notwithstanding the foregoing, you may furnish a copy of this letter to the Staff of the Securities
and Exchange Commission (the “Staff”) in connection with the Purpose. Further, we consent to
you furnishing a copy of this opinion to the Staff and the Shareholder in connection with a
request by you for confirmation of no-action by the Staff with respect to the Purpose.

Very truly yours,

SAUL EWING ARNSTEIN & LEHR LLP

Exhibit C
(see attached)

TRAVELCENTERS OF AMERICA LLC
AMENDED AND RESTATED LIMITED LIABILITY COMPANY AGREEMENT
As Amended June 15, 2007
and November 9, 2009
and January 25, 2010
and May 13, 2010
and February 21, 2013
and May 20, 2013
and September 7, 2016
This Amended and Restated Limited Liability Company Agreement of TravelCenters of
America LLC, a Delaware limited liability company (the “Company”), dated as of January 31,
2007, is entered into by and among Hospitality Properties Trust, a Maryland real estate
investment trust (“HPT”), together with any other Persons who hereafter become Shareholders
in TravelCenters of America LLC or parties hereto as provided herein. This Agreement amends
and restates in its entirety the Limited Liability Company Agreement of TravelCenters of
America LLC, dated October 10, 2006 (as amended from time to time, the “Original LLC
Agreement”). HPT was the original holder of the limited liability company interests of the
Company; subsequent transfers of such interests were made, but at the time of the execution
hereof HPT is the owner of all of the outstanding limited liability company interests of the
Company and, as of the date of the execution of this Agreement, is the sole member of the
Company. In consideration of the covenants, conditions and agreements contained herein, the
parties hereto hereby agree to amend and restate the Original LLC Agreement in its entirety as
follows:
ARTICLE I
DEFINITIONS
Section 1.1

Definitions.

The following definitions shall be for all purposes, unless otherwise clearly indicated to
the contrary, applied to the terms used in this Agreement. Additional definitions related to
restrictions on ownership of Shares are contained in Article VIII. “Acquiring Person” has the
meaning assigned to such term in Section 13.1(b).
“Affiliate” means, with respect to any Person, any other Person that directly or
indirectly through one or more intermediaries controls, is controlled by or is under common
control with the Person in question. As used herein, the term “control” means the possession,
direct or indirect, of the power to direct or cause the direction of the management and policies
of a Person, whether through ownership of voting securities, by contract or otherwise.
“Agreement” means this Amended and Restated Limited Liability Company Agreement
of TravelCenters of America LLC, as it may be amended, supplemented or restated from time to
time.
“Board of Directors” has the meaning assigned to such term in Section 7.1(a).

“Business Day” means Monday through Friday of each week, except that a legal
holiday recognized as such by the U.S. Government shall not be regarded as a Business Day.
“Certificate” means a certificate (i) issued in global form in accordance with the
rules and regulations of the Depository or (ii) in such other form as may be adopted by the
Board of Directors that is issued by the Company to evidence ownership of one or more Shares
or one or more other securities of the Company.
“Certificate of Formation” means the Certificate of Formation of the Company filed
with the Secretary of State of the State of Delaware on October 10, 2006, which filing is hereby
ratified and approved in all respects, as such Certificate of Formation may be amended,
supplemented or restated from time to time.
“Chairman of the Board” has the meaning assigned to such term in Section 7.1(k).
“Code” means the Internal Revenue Code of 1986, as amended and in effect from time
to time, or any successor to such statute.
“Commission” means the United States Securities and Exchange Commission.
“Common Shares” means Shares representing common limited liability company
interests in the Company, as further described in Article V.
“Company” has the meaning assigned to such term in the preamble.
“Delaware General Corporation Law” means the Delaware General Corporation Law,
as amended, supplemented or restated from time to time, or any successor to such statute.
“Delaware LLC Act” means the Delaware Limited Liability Company Act, as amended,
supplemented or restated from time to time, or any successor to such statute.
“Delivery Date” has the meaning assigned to such term in Section 9.1(i).
“Depository” means, with respect to any Shares issued in global form, The Depository
Trust Company and its successors and permitted assigns.
“Director” means a member of the Board of Directors of the Company.
“Disputes” has the meaning assigned to such term in Section 16.1.
“Distribution” means the distribution by HPT of all of the issued and outstanding
Common Shares of the Company to the Transfer Agent, which distribution shall be effected by
written instructions to distribute such Common Shares to each holder of record of HPT common
shares, as further described in the Transaction Agreement.
“Distribution Date” means the date on which the Distribution takes place.
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“Exchange Act” means the Securities Exchange Act of 1934, as amended,
supplemented or restated from time to time, or any successor to such statute, and the applicable
rules and regulations thereunder.
“Exchange Rule” means a rule of the National Securities Exchange on which the
Common Shares or other securities of the Company are listed for trading.
“HPT” has the meaning assigned to such term in the prologue to this Agreement.
“Indemnitee” means (a) any natural Person who is or was an officer (including any
Officer), director (including any Director), trustee, manager or partner of the Company or any
Subsidiary of the Company, (b) any natural Person who is or was serving at the request of the
Company as an officer, director, member, trustee, manager or partner of another Person
(provided that a Person shall not be an Indemnitee by reason of providing, on a fee-for-services
basis, trustee, fiduciary or custodial services) and (c) any Person the Board of Directors
designates as an “Indemnitee” for purposes of this Agreement. For purposes of this Agreement,
HPT and The RMR Group LLC and The RMR Group Inc., together with their respective
officers and directors, are each designated as Indemnitees.
“Initial Shareholder” means HPT.
“Liquidation Date” means the date on which an event giving rise to the dissolution of
the Company occurs.
“Liquidator” means one or more Persons selected by the Board of Directors to perform
the functions described in Section 12.2 as liquidating trustee of the Company within the
meaning of the Delaware LLC Act.
“Meeting Record Date” has the meaning assigned to such term in Section 9.1(i).
“Merger Agreement” has the meaning assigned to such term in Section 14.1.
“National Securities Exchange” means an exchange registered with the Commission
under Section 6(a) of the Exchange Act, as amended, supplemented or restated from time to
time, and any successor to such statute.
“Officers” has the meaning assigned to such term in Section 7.3(a).
“Opinion of Counsel” means a written opinion of counsel (who may be regular counsel
to the Company or any of its Affiliates) acceptable to the Board of Directors.
“Outstanding” means, with respect to any securities of the Company, all securities of
the Company that are issued by the Company and reflected as outstanding on the Company’s
books and records as of the date of determination.
“Person” means an individual or a corporation, limited liability company, partnership,
joint venture, trust, unincorporated organization or other enterprise (including an employee
benefit plan), association, government agency or political subdivision thereof or other entity.
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“Plan of Conversion” has the meaning assigned to such term in Section 14.1.
“Prime Rate” means the prime rate of interest as quoted from time to time by The Wall
Street Journal or another source reasonably selected by the Company.
“Pro Rata” means apportioned equally among all Shares of the class or series in
question.
“Quarter” means, unless the context requires otherwise, a fiscal quarter of the
Company, or, with respect to the first fiscal quarter ending after the Distribution Date, the
portion of such fiscal quarter after the Distribution Date.
“Record Date” means the date established by the Board of Directors for determining
(a) the identity of the Record Holders entitled to notice of, or to vote at, any meeting of
Shareholders or entitled to exercise rights in respect of any lawful action of Shareholders or
(b) the identity of Record Holders entitled to receive any report or distribution or to participate
in any offer.
“Record Date Request Notice” has the meaning assigned to such term in Section 9.1(f).
“Record Holder” means the Person in whose name Shares are registered on the books
of the Transfer Agent as of the opening of business on a particular Business Day, or with
respect to other securities of the Company, the Person in whose name any such other securities
are registered on the books that the Company has caused to be kept as of the opening of
business on such Business Day.
“Request Record Date” has the meaning assigned to such term in Section 9.1(f).
“Securities Act” means the Securities Act of 1933, as amended, supplemented or
restated from time to time, or any successor to such statute, and the applicable rules and
regulation thereunder.
“Share Designation” has the meaning assigned to such term in Section 5.3(b).
“Share Majority” means a majority of the Outstanding Common Shares.
“Share Plurality” means a majority of the Outstanding Shares of all classes and series
of Shares with voting power, voting together as a single class, that have voted on the matter in
question at the conclusion of voting thereon, as prescribed or determined by the Board of
Directors.
“Share Separate Class Approval” means a majority of the Outstanding Shares of each
class and series of Shares with voting power, voting separately by class and series.
“Share Super-Majority Approval” means 75% of the Outstanding Shares of each class
and series of Shares with voting power, voting together as a single class.
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“Shares” means the shares of any class or series of limited liability company interest in
the Company (but excluding any options, rights, warrants and appreciation rights relating to a
limited liability company interest in the Company), including Common Shares.
“Shareholders” means the holders of Shares that have been admitted to the Company as
members of the Company in accordance with this Agreement.
“Shareholder Requested Meeting” has the meaning assigned to such term in
Section 9.1(i).
“Shareholder Associated Person” has the meaning assigned to such term in
Section 9.7(a).
“Special Meeting Percentage” has the meaning assigned to such term in Section 9.1(e).
“Special Meeting Request” has the meaning assigned to such term in Section 9.1(g).
“Subsidiary” means, with respect to any Person, (a) a corporation of which more than
50% of the voting power of shares entitled (without regard to the occurrence of any
contingency) to vote in the election of directors or other governing body of such corporation is
owned, directly or indirectly, at the date of determination, by such Person, by one or more
Subsidiaries of such Person or a combination thereof, (b) a partnership (whether general or
limited) in which such Person or a Subsidiary of such Person is, at the date of determination, a
general or limited partner of such partnership, but only if more than 50% of the partnership
interests of such partnership (considering all of the partnership interests of the partnership as a
single class) is owned, directly or indirectly, at the date of determination, by such Person, by
one or more Subsidiaries of such Person, or a combination thereof, or (c) any other Person
(other than a corporation or a partnership) in which such Person, one or more Subsidiaries of
such Person, or a combination thereof, directly or indirectly, at the date of determination, has
(i) at least a majority ownership interest or (ii) the power to elect or direct the election of a
majority of the directors or other governing body of such Person.
“Surviving Business Entity” has the meaning assigned to such term in Section 14.2.
“Transaction Agreement” means the Transaction Agreement made on or about the date
hereof by and among HPT, HPT TA Properties Trust, HPT TA Properties LLC, The RMR
Group LLC and the Company, as the same may be amended, supplemented or restated from
time to time.
“transfer” has the meaning assigned to such term in Section 4.4.
“Transfer Agent” means such bank, trust company or other Person (including the
Company or one of its Affiliates) as shall be appointed from time to time by the Company to act
as registrar and transfer agent for the Shares; provided that if no Transfer Agent is specifically
designated for Shares or any other securities of the Company, the Company shall act in such
capacity.
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“Treasury Regulations” means the Treasury Regulations (including temporary and
proposed regulations) promulgated by the United States Department of Treasury with respect to
the Code or other federal tax statutes.
“U.S. GAAP” means United States generally accepted accounting principles as in effect
from time to time.
Section 1.2

Construction.

Unless the context requires otherwise: (a) any pronoun used in this Agreement shall
include the corresponding masculine, feminine or neuter forms, and the singular form of nouns,
pronouns and verbs shall include the plural and vice versa; (b) references to Articles and
Sections refer to Articles and Sections of this Agreement; and (c) the term “include” or
“includes” means include(s), without limitation, and “including” means including, without
limitation.
Except as otherwise specifically provided herein, when referring to any action or
determination of the Board of Directors, the phrase “sole and absolute discretion,” or words of
similar import, shall mean that there shall be no standards for the exercise of such discretion
other than as required by any applicable fiduciary duties as modified by the terms of this
Agreement.
ARTICLE II
ORGANIZATION
Section 2.1
Formation. The Initial Shareholder formed the Company as a limited
liability company pursuant to the provisions of the Delaware LLC Act and hereby adopts this
Agreement in its entirety as an amendment and restatement of the Original LLC Agreement of
the Company. Except as expressly provided to the contrary in this Agreement, the rights, duties
(including fiduciary duties), liabilities and obligations of the Directors and Shareholders and the
administration, dissolution and termination of the Company shall be governed by the Delaware
LLC Act. All Shares shall constitute personal property of the owner thereof for all purposes,
and a Shareholder has no interest in specific Company property.
Section 2.2
Name. The name of the Company shall be TravelCenters of America
LLC. The Company’s business may be conducted under any other name or names, as
determined by the Board of Directors. The Board of Directors may change the name of the
Company at any time and from time to time and shall notify the Shareholders of such change in
the next regular communication to the Shareholders.
Section 2.3
Registered Office; Registered Agent; Principal Office; Other Offices.
The Board of Directors may establish and change the principal office or place of business of the
Company at any time and may cause the Company to establish other offices or places of
business in various jurisdictions. The name and address of the registered agent and the address
of the registered office for service of process on the Company as required by the Delaware LLC
Act are Corporation Service Company, 2711 Centerville Road, Wilmington, Delaware.
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Section 2.4
Purposes and Powers. The Company shall have the authority to
engage in any lawful business, purpose or activity permitted by the Delaware LLC Act. The
Company shall possess and may exercise all powers and privileges granted or permitted by the
Delaware LLC Act.
Section 2.5
Power of Attorney. Each Shareholder hereby constitutes and appoints
each of the Chief Executive Officer, the President and the Secretary of the Company and, if a
Liquidator shall have been selected pursuant to Section 12.2, the Liquidator and each of their
authorized officers and attorneys-in-fact, as the case may be, with full power of substitution, as
his true and lawful agent and attorney-in-fact, with full power and authority in the name, place
and stead of such Person, to execute (i) all agreements, instruments, certificates and other
documents and take all actions necessary or appropriate to or for the furtherance and
accomplishment of the purposes described in Section 2.4, and (ii) any duly adopted
amendments to this Agreement. The foregoing power of attorney is hereby declared to be
irrevocable and a power coupled with an interest, and it shall survive and, to the maximum
extent permitted by law, shall not be affected by the subsequent death, incompetency, disability,
incapacity, dissolution, bankruptcy or termination of any Shareholder or the transfer of all or
any portion of such Shareholder’s Shares and shall extend to such Shareholder’s heirs,
successors, assigns and personal representatives.
Section 2.6
Term. The Company’s existence shall be perpetual, unless and until it
is dissolved in accordance with the provisions of Article XII. The existence of the Company as
a separate legal entity shall continue until the cancellation of the Certificate of Formation as
provided in the Delaware LLC Act.
Section 2.7
Title to Company Assets. Title to Company assets, whether real,
personal or mixed and whether tangible or intangible, shall be deemed to be owned by the
Company as an entity, and no Shareholder, Director or Officer, individually or collectively,
shall have any ownership interest in such Company assets or any portion thereof. Title to any or
all of the Company assets may be held in the name of the Company or one or more nominees, as
the Board of Directors may determine.
ARTICLE III
RIGHTS OF SHAREHOLDERS AND LIMITATIONS THEREOF
Section 3.1

Shareholders.

(a)
A Person shall be admitted as a Shareholder and shall, without further action,
including execution of this Agreement, become a party to and become bound by the terms of
this Agreement if such Person purchases or otherwise lawfully acquires any Shares to the fullest
extent permitted by law. A Person may become a Record Holder without the consent or
approval of any of the Shareholders. A Person may not become a Shareholder without
acquiring one or more Shares.
(b)
The name and mailing address of each Shareholder shall be listed on the books
and records of the Company maintained for such purpose by the Company or the Transfer
Agent. The Secretary of the Company shall update, or cause to be updated, the books and
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records of the Company from time to time as necessary to reflect accurately the information
therein.
(c)
Except as otherwise provided by the Delaware LLC Act, the debts, obligations
and liabilities of the Company, whether arising in contract, tort or otherwise, shall be solely the
debts, obligations and liabilities of the Company. The Directors, Officers and Shareholders
shall have no liability under this Agreement or for any such debt, obligation or liability of the
Company, in their capacity as such, except as expressly provided in this Agreement or the
Delaware LLC Act.
(d)
Shareholders shall not have any right to resign from the Company; provided
that when a transferee of all of a Shareholder’s Shares acquires such Shares, such transferring
Shareholder shall cease to be a Shareholder (and member of the Company).
Section 3.2
Management of Business. No Shareholder, in his capacity as such,
shall participate in the operation or management of the Company’s business, transact any
business in the Company’s name or have the power to sign documents for or otherwise bind the
Company by reason of being a Shareholder.
Section 3.3
Outside Activities of the Shareholders. Notwithstanding any duty
(including any fiduciary duty) that might otherwise exist at law or in equity, any Shareholder
shall be entitled to and may have business interests and engage in business activities in addition
to those relating to the Company, including business interests and activities in direct
competition with the Company. Notwithstanding any duty (including any fiduciary duty) that
might otherwise exist at law or in equity, neither the Company nor any of the other
Shareholders shall have any rights by virtue of this Agreement in any business ventures of any
Shareholder.
ARTICLE IV
CERTIFICATES; RECORD HOLDERS; TRANSFER OF SHARES; REDEMPTION OF
SHARES
Section 4.1
Certificates. Upon the Company’s issuance of Shares or other
securities to any Person, the Company may, but shall not be obligated to, issue one or more
Certificates in the name of such Person evidencing the number of such Shares or securities
being so issued. In addition, subsequent to the issuance of such Shares or other securities, the
Board of Directors may, but shall not be obligated to, provide that every Shareholder or other
holder of such securities shall be entitled to have a Certificate certifying the number and class of
Shares or securities owned by such Person. Subsequent to the date hereof, the Board of
Directors may, but shall not be obligated to, provide that, notwithstanding the foregoing, every
Shareholder shall be entitled to have a Certificate certifying the number and class of Shares
owned by such Shareholder. Certificates shall be executed on behalf of the Company by the
Chairman of the Board, President or any Vice President and the Secretary or any Assistant
Secretary. No Certificate shall be valid for any purpose until it has been countersigned by the
Transfer Agent; provided, however, that if the Board of Directors elects to issue Shares or other
securities in global form, the Certificates with regard thereto shall be valid upon receipt by the
Depository and need not be countersigned. Any or all of the signatures required on the
Certificate may be by facsimile. If any Officer or Transfer Agent who shall have signed or
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whose facsimile signature shall have been placed upon any such Certificate shall have ceased to
be such Officer or Transfer Agent before such Certificate is issued by the Company, such
Certificate may nevertheless be issued by the Company with the same effect as if such Person
were such Officer or Transfer Agent at the date of issue.
Section 4.2

Mutilated, Destroyed, Lost or Stolen Certificates.

(a)
If any mutilated Certificate is surrendered to the Transfer Agent, the
appropriate Officers on behalf of the Company shall execute, and the Transfer Agent shall
countersign and deliver in exchange therefor, a new Certificate evidencing the same number and
type of securities as the Certificate so surrendered.
(b)
The appropriate Officers on behalf of the Company shall execute and deliver,
and the Transfer Agent shall countersign, a new Certificate in place of any Certificate
previously issued if the Record Holder of the Certificate:
(i)

makes proof by affidavit, in form and substance satisfactory to the
Company or to the Transfer Agent, that a previously issued Certificate
has been lost, destroyed or stolen;

(ii)

requests the issuance of a new Certificate before the Company has notice
that the Certificate has been acquired by a purchaser for value in good
faith and without notice of an adverse claim;

(iii)

if requested by the Company or the Transfer Agent, delivers to the
Company a bond, in form and substance satisfactory to the Company or
the Transfer Agent, with a surety or sureties and with fixed or open
penalty as the Company or the Transfer Agent may direct to indemnify
the Company and the Transfer Agent against any claim that may be made
on account of the alleged loss, destruction or theft of the Certificate; and

(iv)

satisfies any other reasonable requirements imposed by the Company or
the Transfer Agent.

If a Shareholder fails to notify the Company within a reasonable time after such Shareholder has
notice of the loss, destruction or theft of a Certificate, and a transfer of the Shares represented
by the Certificate is registered before the Company or the Transfer Agent receives such
notification, the Shareholder shall be precluded from making any claim against the Company or
the Transfer Agent for such transfer or for a new Certificate.
(c)
As a condition to the issuance of any new Certificate under this Section 4.2, the
Company may require the payment of a sum sufficient to cover any tax or other governmental
charge that may be imposed in relation thereto and any other expenses (including the fees and
expenses of the Transfer Agent) reasonably connected therewith.
Section 4.3
Record Holders. The Company shall be entitled to recognize the
Record Holder as the owner of Shares or other securities issued by the Company and,
accordingly, shall not be bound to recognize any equitable or other claim to or interest in such

9

Shares or other securities on the part of any other Person, regardless of whether the Company
shall have actual or other notice thereof, except as otherwise provided by law or any applicable
rule, regulation, guideline or requirement of any National Securities Exchange on which such
Shares or securities are listed for trading. Without limiting the foregoing, when a Person (such
as a broker, dealer, bank, trust company or clearing corporation or an agent of any of the
foregoing) is acting as nominee, agent or in some other representative capacity for another
Person in acquiring and/or holding Shares or other securities, as between the Company on the
one hand, and such other Persons on the other, such representative Person shall be the Record
Holder of such Shares.
Section 4.4
Transfer Generally. Except as otherwise set forth in this Agreement,
the term “transfer,” when used in this Agreement with respect to any Shares, shall be deemed to
refer to a transaction by which the holder of Shares assigns such Shares to another Person who
is or becomes a Shareholder, and includes a sale, assignment, gift, exchange or any other
disposition by law or otherwise, including any transfer upon foreclosure of any pledge,
encumbrance, hypothecation or mortgage. No Shares shall be transferred, in whole or in part,
except in accordance with the terms and conditions set forth in this Article IV. To the fullest
extent permitted by law, any transfer or purported transfer of Shares not made in accordance
with this Article IV shall be null and void.
Section 4.5

Registration and Transfer of Shares.

(a)
The Company shall keep or cause to be kept on behalf of the Company a
register that, subject to such reasonable regulations as it may prescribe, will provide for the
registration and transfer of both certificated and uncertificated Shares. The Transfer Agent is
hereby appointed registrar and transfer agent for the purpose of registering Shares and transfers
of such Shares as herein provided.
(b)
The Company shall not recognize transfers of Certificates evidencing Shares
unless such transfers are effected in the manner described in this Section 4.5. Upon surrender of
a Certificate for registration of transfer of any Shares evidenced by a Certificate in accordance
with this Agreement, the appropriate Officers of the Company shall execute and deliver, and the
Transfer Agent shall countersign and deliver, in the name of the holder or the designated
transferee or transferees, as required pursuant to the Record Holder’s instructions, one or more
new Certificates evidencing the same aggregate number and type of Shares as were evidenced
by the Certificate so surrendered. The Company shall not recognize any transfer of certificated
Shares until any Certificates evidencing such Shares are surrendered for registration of transfer.
No charge shall be imposed by the Company for such transfer; provided that as a condition to
the issuance of any new Certificate under this Section 4.5(b), the Company may require the
payment of a sum sufficient to cover any tax or other governmental charge that may be imposed
with respect thereto.
(c)
By acceptance of the transfer of any Shares in accordance with this Section 4.5,
each transferee of Shares (including any nominee holder or an agent or representative acquiring
such Shares for the account of another Person) (i) shall be admitted to the Company as a
Shareholder with respect to the Shares so transferred to such Person when any such transfer or
admission is reflected in the books and records of the Company, with or without execution of
this Agreement, (ii) shall be bound by the terms of this Agreement, (iii) shall become the
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Record Holder of the Shares so transferred, (iv) represents that the transferee has the capacity,
power and authority to enter into this Agreement, (v) grants the power of attorney contained
herein to the Officers of the Company and any Liquidator of the Company and (vi) makes the
consents and waivers contained in this Agreement. The transfer of any Shares and the
admission of any new Shareholder shall not constitute an amendment to this Agreement.
ARTICLE V
ISSUANCE OF SHARES
Section 5.1
Issuance to Initial Shareholder. Pursuant to the Original LLC
Agreement, the Company issued one Common Share to the Initial Shareholder. The Initial
Shareholder owns 1 Common Share at the time of the execution of this Agreement, representing
all of the issued and outstanding Shares. Immediately prior to the Distribution on the
Distribution Date, the Company will automatically be deemed to issue or have issued to the
Initial Shareholder (which will continue to be a member of the Company through completion of
the Distribution) such additional Common Shares so that the total number of Common Shares
held by the Initial Shareholder will be equal to the number of Common Shares required to be
distributed pursuant to the Transaction Agreement. Upon completion of the Distribution and
immediately following the admission of at least one Shareholder as a member of the Company
in connection therewith, the Initial Shareholder shall cease to be a member of the Company.
Unless otherwise specified by the Board of Directors, no interest shall be paid by the Company
on the capital contributions of any Shareholder, and no Shareholder shall be entitled to the
withdrawal or return of its capital contribution.
Section 5.2

Rights of Holders of Common Shares.

(a)
The only class or series of Shares authorized and Outstanding on the date of
this Agreement is the Common Shares. All preferences, voting powers, relative, participating,
optional or other special rights and privileges, and qualifications, limitations, or restrictions of
the Common Shares are expressly made subject and subordinate to those that may be fixed by
the Board of Directors with respect to any additional classes or series of Shares.
(b)
Except as otherwise required by law or this Agreement and subject to the
preferential rights of any additional classes or series of Shares authorized by the Board of
Directors, each holder of Common Shares shall have one vote in respect of each Common Share
held by such Shareholder of record on the books of the Company on all matters submitted to a
vote of Shareholders.
(c)
Subject to the preferential rights of any additional classes or series of Shares
authorized by the Board of Directors, the holders of Common Shares shall be entitled to receive,
when, as and if declared by the Board of Directors of the Company, out of the assets of the
Company which are by law available therefor, distributions payable either in cash, in property
or in securities of the Company.
(d)
In the event of any dissolution, liquidation or winding up of the affairs of the
Company, after satisfaction (whether by payment or reasonable provision for payment) of
creditors of the Company and after distribution in full of the preferential amounts, if any, to be
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distributed to the holders of other securities of the Company, the holders of Common Shares
shall be entitled to receive (with or without participation of the holders of other securities of the
Company, as determined by the Board of Directors at the time of authorization of such
securities) all of the remaining assets of the Company of whatever kind available for
distribution to the holders of the Common Shares ratably in proportion to the number of
Common Shares by them unless otherwise provided by law.
Section 5.3

Issuances of Additional Company Securities.

(a)
The Company may issue additional Shares and other securities of the Company,
and unsecured and secured debt obligations, debt obligations convertible into any class or series
of Shares, or any combination of the foregoing, and options, rights, warrants, appreciation rights
and other derivative rights relating to the securities of the Company, for any Company purpose
at any time and from time to time to such Persons for such consideration and on such terms and
conditions as the Board of Directors shall determine, all without the approval of any
Shareholder.
(b)
Additional Shares authorized to be issued by the Company pursuant to
Section 5.3(a) may be authorized and/or issued in one or more classes or series, with such
designations, preferences, rights, powers and duties (which may be senior to existing classes
and series of Shares or other securities of the Company), as shall be fixed by the Board of
Directors and reflected in a written action or actions approved by the Board of Directors in
compliance with Section 7.1(i) (each, a “Share Designation”), including (i) the right to share in
Company distributions; (ii) the rights upon dissolution and liquidation of the Company;
(iii) whether, and the terms and conditions upon which, the Company may redeem such class or
series of Shares; (iv) whether such class or series of Shares is issued with the privilege of
conversion or exchange and, if so, the terms and conditions of such conversion or exchange;
(v) the terms and conditions upon which each class or series of Shares will be issued, evidenced
(or not evidenced) by certificates and assigned or transferred; and (vii) the right, if any, of each
such class or series of Shares to vote on Company matters, including matters relating to the
relative rights, preferences and privileges of such class or series of Shares. A Share Designation
(or any resolution of the Board of Directors amending any Share Designation) shall be effective
when a duly executed (executed in accordance with Section 7.1(i)) original of the same is
delivered to the Secretary of the Company for inclusion among the permanent records of the
Company. For the avoidance of doubt, any securities of the Company, in addition to additional
classes or series of Shares, may be issued on such terms and conditions as the Board of
Directors may determine.
(c)
The Board of Directors shall take all actions that it determines to be necessary
or appropriate in connection with (i) each issuance of Shares and other securities of the
Company, unsecured and secured debt obligations, debt obligations convertible into any class or
series of Shares, or any combination of the foregoing, and options, rights, warrants, appreciation
rights and other derivative rights relating to securities, issued pursuant to this Section 5.3;
(ii) the admission of additional Shareholders; and (iii) all additional issuances of securities by
the Company. The Board of Directors shall determine the relative designations, preferences,
rights, powers and duties of the holders of the Shares or other securities being so issued. The
Board of Directors shall do all things necessary to comply with the Delaware LLC Act and is
authorized and directed to do all things that it determines to be necessary or appropriate in
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connection with any future issuance of securities pursuant to the terms of this Agreement,
including compliance with any statute, rule, regulation or guideline of any federal, state or other
governmental agency or any National Securities Exchange on which the Common Shares or
other securities of the Company are listed for trading.
Section 5.4
No Preemptive Rights. No Person shall have any preemptive,
preferential or other similar right with respect to the issuance of any securities of the Company,
whether unissued, held in the treasury or hereafter created.
Section 5.5
Rights of Additional Classes and Series of Shares. Notwithstanding
anything to the contrary contained in this Agreement, the voting and other rights of a particular
class or series of Shares are subject to the voting and other rights of any class or series of Shares
designated by the Board of Directors.
Section 5.6

Splits and Combinations.

(a)
The Company may make a Pro Rata distribution of securities to all Record
Holders of one or more classes or series of Shares, or may effect a subdivision or combination
of any class or series of Shares.
(b)
Whenever such a distribution, subdivision or combination is declared, the
Board of Directors shall select a Record Date as of which the distribution, subdivision or
combination shall be effective and shall send notice thereof to each applicable Record Holder
thereof in compliance with all applicable laws and rules of any National Securities Exchange on
which the Common Shares or other securities of the Company are listed for trading.
(c)
Unless otherwise determined by the Board of Directors, the Company shall not
issue fractional Shares upon any distribution, subdivision or combination of Shares. If a
distribution, subdivision or combination of Shares would result in the issuance of fractional
Shares but for the contrary provisions hereof, then unless otherwise determined by the Board of
Directors, each fractional Share shall be rounded to the nearest whole Share (and a 0.5 Share
shall be rounded to the next higher Share).
Section 5.7
Fully Paid and Non-Assessable Nature of Shares. All Shares issued
pursuant to, and in accordance with the requirements of, this Article V shall be validly issued,
fully paid and non-assessable Shares of the Company, except to the extent otherwise provided
in this Agreement or a Share Designation.
ARTICLE VI
TAX TREATMENT
Section 6.1
Tax Treatment of the Company and the Initial Shareholder Prior to the
Distribution. Prior to the time of the Distribution, the Company shall be treated as a disregarded
entity for all purposes under the Code pursuant to Section 301.7701-2(c)(2)(i) of the Treasury
Regulations. The Initial Shareholder intends that no action be taken to treat the Company as a
corporation under the Code prior to the Distribution.
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Section 6.2
Tax Treatment of the Company and the Shareholders Subsequent to the
Distribution. Subsequent to the Distribution, pursuant to Section 7704 of the Code, the
Company will be a publicly traded partnership and be treated as if it were a corporation for all
purposes under the Code. As a result, all Company items of income, gain, loss, deduction,
expense and credit will be treated as tax attributes of the Company, and, for purposes of the
Delaware LLC Act, each Shareholder will have no claim on and no right to any such tax
attributes of the Company, in the same manner as corporate shareholders under the Code and
the Delaware General Corporation Law.
ARTICLE VII
MANAGEMENT AND OPERATION OF BUSINESS
Section 7.1

Board of Directors.

(a)
Except as otherwise expressly provided in this Agreement, the business and
affairs of the Company shall be managed by or under the direction of a Board of Directors (the
“Board of Directors”). As provided in Section 7.3, the Board of Directors shall have the power
and authority to appoint Officers of the Company. The Directors shall constitute “managers”
within the meaning of the Delaware LLC Act. No Shareholder, by virtue of such Shareholder’s
status as such, shall have any management power over the business and affairs of the Company
or actual or apparent authority to enter into, execute or deliver contracts on behalf of, or to
otherwise bind, the Company. Except as otherwise specifically provided in this Agreement and
to the extent permitted by law, as near as practical, the authority, powers, functions and duties
(including fiduciary duties) of the Board of Directors shall be identical to the authority, powers,
functions and duties (including fiduciary duties) of the board of directors of a business
corporation organized under the Delaware General Corporation Law. In addition to the powers
that now or hereafter can be granted to managers under the Delaware LLC Act and to all other
powers granted under any other provision of this Agreement subject to Section 7.3, the Board of
Directors, without Shareholder approval, shall have full power and authority to do, and to direct
the Officers to do, all things (and on such terms as it determines to be necessary or appropriate)
to conduct the business of the Company, to exercise all powers set forth in Section 2.4 and to
effectuate the purposes set forth in Section 2.4, including the following:
(i)

the making of any expenditures, the lending or borrowing of money, the
assumption or guarantee of, or other contracting for, indebtedness and
other liabilities, the issuance of evidences of indebtedness, including
indebtedness that is convertible into or exchangeable for Shares, and the
incurring of any other obligations;

(ii)

the making of tax, regulatory and other filings, or rendering of periodic or
other reports to governmental or other agencies having jurisdiction over
the business or assets of the Company;

(iii) the acquisition, disposition, mortgage, pledge, encumbrance,
hypothecation or exchange of any or all of the assets of the Company or
the transactions contemplated by Section 14.3(d);
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(iv)

the use of the assets of the Company (including cash on hand) for any
purpose consistent with the terms of this Agreement, including the
financing of the conduct of the operations of the Company and its
Subsidiaries; the lending of funds to other Persons; and the repayment of
obligations of the Company and its Subsidiaries;

(v)

the negotiation, execution and performance of any contracts, conveyances
or other instruments (including instruments that limit the liability of the
Company under contractual arrangements to all or particular assets of the
Company);

(vi)

the distribution of Company cash or other Company assets;

(vii) the selection and dismissal of Officers, employees, agents, outside
attorneys, accountants, consultants and contractors and the determination
of their compensation and other terms of employment or hiring, the
creation and operation of employee benefit plans, employee programs
and employee practices;
(viii) the maintenance of insurance for the benefit of the Company, the
Shareholders and the Indemnitees;
(ix)

the formation of, or acquisition of an interest in, and the contribution of
property and the making of loans to, any limited or general partnerships,
joint ventures, corporations, limited liability companies or other
relationships;

(x)

the control of any matters affecting the rights and obligations of the
Company, including the bringing and defending of actions at law or in
equity and otherwise engaging in the conduct of litigation, arbitration or
remediation, and the incurring of legal expense and the settlement of
claims and litigation;

(xi)

the indemnification of any Person including, without limitation, as set
forth in Article X to the extent permitted by law;

(xii) the entering into of listing agreements with any National Securities
Exchange and the delisting of some or all of the Shares from, or
requesting that trading be suspended on, any such exchange;
(xiii) the purchase, sale or other acquisition or disposition of securities of the
Company, or the issuance of unsecured and secured debt obligations, debt
obligations convertible into any class or series of Shares, or any
combination of the foregoing, or options, rights, warrants, appreciation
rights and other derivative rights relating thereto; and
(xiv) the entering into of agreements with any of its Affiliates.

15

(b)
The Board of Directors may from time to time determine the number of
Directors then constituting the whole Board of Directors, provided that, effective immediately
after the Distribution, such number shall be at least three and no more than seven.
Notwithstanding the foregoing, the Board of Directors, by unanimous vote of the Directors then
in office, may change the minimum and maximum number of Directors; provided that the
Board of Directors shall not decrease the number of Persons that constitutes the whole Board of
Directors if such decrease would shorten the term of any Director.
(c)
Except as may be provided by the Board of Directors in setting the terms of any
class or series of Shares, any and all vacancies on the Board of Directors may be filled only by
the affirmative vote of a majority of the remaining Directors in office, even if the remaining
Directors do not constitute a quorum, and any Director elected to fill a vacancy shall serve for
the remainder of the full term of the directorship in which such vacancy occurred.
(d)
Effective upon the Distribution, the Directors (other than any Director
subsequently elected solely by holders of one or more classes or series of Shares as specified by
the Board of Directors upon the authorization of such Shares) shall be classified into three
groups, Group I, Group II and Group III. The number of Directors in each class shall be as
nearly equal in number as possible, as determined by the Board of Directors. Directors in
Group I shall serve for a term ending at the annual meeting of Shareholders to be held in 2008;
Directors in Group II shall serve for a term ending at the annual meeting of Shareholders to be
held in 2009; and Directors in Group III shall serve for a term ending at the annual meeting of
Shareholders to be held in 2010 and, in each such case, until their successors are duly elected or
until their earlier death, resignation or removal. At each annual meeting of the Shareholders,
the successors to the class of Directors whose term expires at such meeting shall be elected by
the Shareholders to hold office for a term expiring at the annual meeting of Shareholders held in
the third year following the year of their election and until their successors are duly elected.
(e)
Effective upon the Distribution, three of the Directors shall be “Independent
Directors,” as defined below, and the remaining two Directors shall be “Managing Directors.”
“Independent Directors” shall be those directors who meet the qualifications as independent
directors under the applicable rules of each National Securities Exchange on which the
Common Shares or other securities of the Company are listed for trading and the Commission
from time to time. “Managing Directors” shall mean Directors who are not Independent
Directors. If at any time the Board of Directors shall not be comprised of a majority of
Independent Directors, the Board of Directors shall take such actions as will cure such
condition, including increasing the size of the Board of Directors and electing one or more
Independent Directors; provided that the fact that the Board of Directors does not have a
majority of Independent Directors at any time or from time to time shall not affect the validity
of any action taken by the Board of Directors.
(f)
Effective upon the Distribution, the Group I Directors, the Group II Directors
and the Group III Directors shall be as specified in a written consent of the Initial Shareholder
adopted prior to the Distribution.
(g)
Directors need not be Shareholders. The Board of Directors may, from time to
time and by the adoption of resolutions, establish qualifications for Directors.
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(h)

Unless otherwise required by law or the provisions hereof,
(i)

each member of the Board of Directors shall have one vote;

(ii)

the presence at a meeting of the Board of Directors of a majority of the
members of the Board of Directors shall constitute a quorum at any such
meeting (or at any adjournment thereof) for the transaction of business;
and

(iii) the act of a majority of the members of the Board of Directors present at
a meeting of the Board of Directors at which a quorum is present shall be
deemed to constitute the act of the Board of Directors.
(i)
Regular meetings of the Board of Directors and any committee thereof shall be
held at such times and places as shall be designated from time to time by resolution of the Board
of Directors or such committee. Notice of such regular meetings shall not be required. Special
meetings of the Board of Directors or meetings of any committee thereof may be called by the
Chairman of the Board or the chairman of such committee, as the case may be, or on the written
request of a majority of the Directors then in office or a majority of the committee members
then in office, as applicable, to the Secretary, in each case on at least twenty-four hours
personal, written, fax or other electronic notice to each Director or committee member, which
notice may be waived by any Director. Any such notice, or waiver thereof, need not state the
purpose of such meeting except as may otherwise be required by law. Attendance of a Director
at a meeting shall constitute a waiver of notice of such meeting, except where such Director
attends the meeting for the express purpose of objecting to the transaction of any business on
the ground that the meeting is not lawfully called or convened. Any action required or
permitted to be taken at a meeting of the Board of Directors, or any committee thereof, may be
taken without a meeting, without prior notice and without a vote if a consent or consents in
writing, setting forth the action so taken, are signed by a majority of the members of the Board
of Directors or committee. Members of the Board of Directors or any committee thereof may
participate in and hold a meeting by means of conference telephone, video conference or similar
communications equipment by means of which all Persons participating in the meeting can hear
each other at the same time, and participation in such meetings shall constitute presence in
Person at the meeting.
(j)
The Board of Directors may designate one or more committees, each committee
to consist of one or more of the Directors. The Board of Directors may designate one or more
Directors as alternate members of any committee, who may replace any absent or disqualified
Director at any meeting of such committee. Any such committee, to the extent provided in the
resolution of the Board of Directors or in this Agreement, shall have and may exercise all
powers and authority of the Board of Directors in the management of the business and affairs of
the Company; but no such committee shall have the power or authority in reference to the
following matters: approving or adopting, or recommending to the Shareholders, any action or
matter expressly required by this Agreement or the Delaware LLC Act to be submitted to the
Shareholders for approval, or adopting, amending or repealing any provision of this
Agreement. The Board of Directors, or, if authorized by the Board in a committee charter or
otherwise, the members of any committee may choose a chairman, shall keep regular minutes of
its proceedings and report the same to the Board of Directors when requested, and, unless the
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same shall be determined by the Board of Directors, shall fix its own rules or procedures and
shall meet at such times and at such place or places as may be provided by such rules. Unless
otherwise required by law or the provisions hereof,
(i)

each member of a committee shall have one vote;

(ii)

the presence at a meeting of a committee of a majority of the members of
the committee shall constitute a quorum at any such meeting for the
transaction of business; and

(iii) the act of a majority of the members of a committee present at a meeting
of the committee at which a quorum is present shall be deemed to
constitute the act of the committee.
(k)
The Board of Directors may elect one of its members as Chairman of the Board
(the “Chairman of the Board”). The Chairman of the Board, if any, and if present and acting,
shall preside at all meetings of the Board of Directors and of Shareholders, unless otherwise
directed by the Board of Directors. If the Board of Directors does not elect a Chairman or if the
Chairman is absent from the meeting, the Chief Executive Offer, if present and a Director, or
any other Director chosen by the Board of Directors, shall preside. In the absence of a
Secretary, the person presiding over the meeting may appoint any Person to serve as secretary
of the meeting.
(l)
Unless otherwise restricted by law, the Board of Directors shall have the
authority to fix the compensation of the Directors. The Directors may be paid their expenses, if
any, of attendance at each meeting of the Board of Directors and may be paid a fixed sum for
attendance at each meeting of the Board of Directors or paid a stated salary or paid other
compensation as Director. No such payment shall preclude any Director from serving the
Company in any other capacity and receiving compensation therefor. Directors serving on
special or standing committees may also be paid their expenses, if any, of and allowed
compensation for attending committee meetings.
(m)
Subject to the rights of holders of one or more future classes or series of Shares
to elect or remove one or more Directors, any Director may be removed from office at any time,
but only for cause and then only by the unanimous vote of the other Directors then in office. In
addition, subject to the rights of holders of one or more future classes or series of Shares to elect
or remove one or more Directors, the entire Board of Directors (but not less than the entire
Board of Directors) may be removed from office at any time, but only for cause and then only
by Share Super-Majority Approval. For the purpose of this paragraph, “cause” shall mean, with
respect to any particular Director, incapacity, conviction of a felony or a final judgment of a
court of competent jurisdiction holding that such Director caused demonstrable, material harm
to the Company through bad faith or active and deliberate dishonesty.
Section 7.2
Certificate of Formation. The Certificate of Formation has been filed
with the Secretary of State of Delaware as required by the Delaware LLC Act. The Board of
Directors shall use all reasonable efforts to cause to be filed such other certificates or documents
that it determines to be necessary or appropriate for the formation, continuation, qualification
and operation of a limited liability company in the State of Delaware or any other state in which
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the Company may elect to do business or own property. To the extent that the Board of
Directors determines such action to be necessary or appropriate, the Board of Directors shall
direct the appropriate Officers of the Company to file amendments to and restatements of the
Certificate of Formation and do all things to maintain the Company as a limited liability
company under the laws of the State of Delaware or of any other state in which the Company
may elect to do business or own property. The Company shall not be required, before or after
filing, to deliver or mail a copy of the Certificate of Formation, any qualification document or
any amendment thereto to any Shareholder.
Section 7.3

Officers.

(a)
The Board of Directors shall have the power and authority to appoint such
officers with such titles, authority and duties as determined by the Board of Directors. Such
Persons so designated by the Board of Directors shall be referred to as “Officers.” Except as
otherwise specifically provided in this Agreement and to the extent permitted by law, as near as
practical, the authority, powers, functions and duties (including fiduciary duties) of the Officers
shall be identical to the authority, powers, functions and duties (including fiduciary duties) of
the officers of a business corporation organized under the Delaware General Corporation Law.
Unless provided otherwise by resolution of the Board of Directors, the Officers shall have the
titles, power, authority and duties described below in this Section 7.3.
(b)
The Officers of the Company shall include a Chief Executive Officer, a
President, and a Secretary, and may also include a Chairman of the Board, a Vice Chairman,
Chief Financial Officer, Chief Operating Officer, Treasurer, one or more Vice Presidents (who
may be further classified by such descriptions as “executive,” “senior,” “assistant” or otherwise,
as the Board of Directors shall determine), one or more Assistant Secretaries and one or more
Assistant Treasurers. Officers shall be elected by the Board of Directors from time to time as
the Board of Directors considers appropriate. Each Officer shall hold office until his successor
is elected and qualified or until his earlier death, resignation or removal. Any number of offices
may be held by the same Person. The compensation of Officers elected by the Board of
Directors shall be fixed from time to time by the Board of Directors or by such Officers as may
be designated by resolution of the Board of Directors.
(c)
Any Officer may resign at any time upon written notice to the Company. Any
Officer, agent or employee of the Company may be removed by the Board of Directors with or
without cause at any time. The Board of Directors may delegate the power of removal as to
officers, agents and employees who have not been appointed by the Board of Directors. Such
removal shall be without prejudice to a Person’s contract rights, if any, but the appointment of
any Person as an Officer, agent or employee of the Company shall not of itself create contract
rights.
(d)
Subject to the control of the Board of Directors and the executive committee (if
any) of the Board of Directors, the Chief Executive Officer shall have general executive charge,
management and control of the properties, business and operations of the Company with all
such powers as may be reasonably incident to such responsibilities; he or she may employ and
discharge employees and agents of the Company except such as shall be appointed by the Board
of Directors, and he or she may delegate these powers; he or she may agree upon and execute
all leases, contracts, evidences of indebtedness and other obligations in the name of the
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Company, and shall have such other powers and duties as designated in accordance with this
Agreement and as from time to time may be assigned by the Board of Directors.
(e)
If elected, the Chairman of the Board shall have such powers and duties as are
designated in this Agreement and as from time to time may be assigned by the Board of
Directors.
(f)
Unless the Board of Directors otherwise determines, the President shall have
such powers and duties as are designated in accordance with this Agreement and as from time to
time may be assigned by the Board of Directors.
(g)
In the absence of the President, or in the event of the President’s inability or
refusal to act, a Vice President designated by the Board of Directors shall perform the duties of
the President, and when so acting shall have all the powers of and be subject to all the
restrictions upon the President. In the absence of a designation by the Board of Directors of a
Vice President to perform the duties of the President, or in the event of his absence or inability
or refusal to act, the Vice President who is present and who is senior in terms of uninterrupted
time as a Vice President of the Company shall so act. The Vice President shall perform such
other duties and have such other powers as the President or the Board of Directors may from
time to time prescribe.
(h)
The Treasurer shall have responsibility for the custody and control of all the
funds and securities of the Company and shall have such other powers and duties as are
designated in accordance with this Agreement and as from time to time may be assigned to the
Treasurer by the Board of Directors. The Treasurer shall perform all acts incident to the
position of Treasurer, subject to the control of the Chief Executive Officer and the Board of
Directors. Each Assistant Treasurer shall have such powers and duties as are designated in
accordance with this Agreement and as from time to time may be assigned by the Treasurer or
the Board of Directors. The Assistant Treasurers shall exercise the powers of the Treasurer
during that Officer’s absence or inability or refusal to act.
(i)
The Secretary shall issue all authorized notices for, and shall keep minutes of,
all meetings of the Shareholders and the Board of Directors. The Secretary shall have charge of
the Company’s minute books and shall perform such other duties as the Board of Directors may
from time to time prescribe. In the absence or inability to act of the Secretary, any Assistant
Secretary may perform all the duties and exercise all the powers of the Secretary. The
performance of any such duty shall, in respect of any other Person dealing with the Company,
be conclusive evidence of the power to act. An Assistant Secretary shall also perform such
other duties as the Secretary or the Board of Directors may assign.
(j)
Unless the Board of Directors otherwise determines and subject to such
limitations as the Board of Directors may adopt, each Officer shall have the authority to agree
upon and execute all leases, contracts, evidences of indebtedness and other obligations in the
name of the Company. The Board of Directors may from time to time delegate all or a portion
of the powers or duties of any Officer to any other Officers or agents, notwithstanding any
provision hereof.

20

(k)
Unless otherwise directed by the Board of Directors, the Chief Executive
Officer, the President or any Officer of the Company authorized by the Chief Executive Officer
shall have power to vote and otherwise act on behalf of the Company, in person or by proxy, at
any meeting of shareholders of or with respect to any action of equity holders of any other
entity in which the Company may hold securities and otherwise to exercise any and all rights
and powers which the Company may possess by reason of its ownership of securities in such
other entities.
Section 7.4
Outside Activities. Unless otherwise provided in a written agreement
with the Company, notwithstanding any duty (including any fiduciary duty) that might
otherwise exist in law or equity, it shall not be a breach of any duty (including any fiduciary
duty) or any other obligation of any type whatsoever of any Director for such Director or
Affiliates of such Director to engage in outside business interests and activities in preference to
or to the exclusion of the Company or in direct competition with the Company; provided that no
confidential information of the Company may be used by any such Person. Notwithstanding
any duty (including any fiduciary duty) that might otherwise exist in law or equity, Directors
shall have no obligation hereunder or as a result of any duty expressed or implied by law to
present business opportunities to the Company that may become available to such Director or to
Affiliates of such Director.
Section 7.5
Resolution of Conflicts of Interest; Standards of Conduct and
Modification of Duties.
(a)
Unless otherwise expressly provided in this Agreement or required by the
Delaware LLC Act, whenever a potential conflict of interest exists or arises between any
Shareholder or an Affiliate thereof, and/or one or more Directors or their respective Affiliates
and/or the Company, any resolution or course of action by the Board of Directors in respect of
such conflict of interest shall be permitted and deemed approved by all Shareholders, and shall
not constitute a breach of this Agreement, of any agreement contemplated herein, or of any duty
stated or implied by law or equity, including any fiduciary duty, if the resolution or course of
action in respect of such conflict of interest is (i) approved by a Share Plurality (with interested
Shareholders not counted for any purpose), or (ii) on terms no less favorable to the Company
than those generally being provided to or available from unrelated third parties or (iii) fair and
reasonable to the Company, taking into account the totality of the relationships between the
parties involved (including other transactions that may be particularly favorable or
advantageous to the Company). It shall be presumed that, in making its decision and
notwithstanding that such decision may be interested, the Board of Directors acted properly and
in accordance with its duties (including fiduciary duties), and in any proceeding brought by or
on behalf of any Shareholder or the Company challenging such approval, the Person bringing or
prosecuting such proceeding shall have the burden of overcoming such presumption by clear
and convincing evidence.
Section 7.6

Duties of Officers and Directors.

(a)
Except as otherwise expressly provided in this Agreement, the duties (including
fiduciary duties) and obligations owed to the Company and to the Shareholders by the Officers
and Directors shall be the same as the respective duties and obligations owed to a business
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corporation organized under the Delaware General Corporation Law and its shareholders by its
officers and directors, respectively.
(b)
Each Director shall, in the performance of his or her duties, be fully protected
in relying in good faith upon the records of the Company and on such information, opinions,
reports or statements presented to the Company by any of the Company’s Officers or
employees, or committees of the Board of Directors, or by any other Person as to matters the
Director reasonably believes are within such other Person’s professional or expert competence.
(c)
The Board of Directors shall have the right, in respect of any of its powers or
obligations hereunder, to act through a duly appointed attorney or attorneys-in-fact or the duly
authorized Officers of the Company.
Section 7.7
Purchase or Sale of Company Securities. The Board of Directors may
cause the Company or its designee to purchase or otherwise acquire Shares or any other
securities of the Company.
Section 7.8
Reliance by Third Parties. Notwithstanding anything to the contrary in
this Agreement, any Person dealing with the Company shall be entitled to assume that the Board
of Directors and any Officer authorized by the Board of Directors to act on behalf of and in the
name of the Company has full power and authority to encumber, sell or otherwise use in any
manner any and all assets of the Company and to enter into any authorized contracts on behalf
of the Company, and such Person shall be entitled to deal with the Board of Directors or any
Officer as if it were the Company’s sole party in interest, both legally and beneficially. Each
Shareholder hereby waives any and all defenses or other remedies that may be available against
such Person to contest, negate or disaffirm any action of the Board of Directors or any Officer
in connection with any such dealing. In no event shall any Person dealing with the Board of
Directors or any Officer or its representatives be obligated to ascertain that the terms of this
Agreement have been complied with or to inquire into the necessity or expedience of any act or
action of the Board of Directors or any Officer or its representatives. Each and every certificate,
document or other instrument executed and delivered on behalf of the Company by the Board of
Directors or any Officer or its representatives shall be conclusive evidence in favor of any and
every Person relying thereon or claiming thereunder that (a) at the time of the execution and
delivery of such certificate, document or instrument, this Agreement was in full force and
effect, (b) the Person executing and delivering such certificate, document or instrument was
duly authorized and empowered to do so for and on behalf of the Company and (c) such
certificate, document or instrument was duly executed and delivered in accordance with the
terms and provisions of this Agreement and is binding upon the Company.
ARTICLE VIII
RESTRICTIONS ON TRANSFER AND OWNERSHIP OF SHARES
Section 8.1
Definitions. For the purpose of this Article VIII, the following terms
shall have the following meanings:
“Charitable Beneficiary” shall mean one or more beneficiaries of the Charitable Trust
as determined pursuant to Section 8.3(g), provided that each such organization must be
described in Sections 501(c)(3), 170(b)(1)(A) (other than clause (vii) or (viii) thereof) and
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170(c)(2) of the Code and contributions to each such organization must be eligible for deduction
under each of Sections 170(b)(1)(A), 2055 and 2522 of the Code.
“Charitable Trust” shall mean any trust provided for in Section 8.2(a)(ii) and
Section 8.3(a).
“Charitable Trustee” shall mean the Person, unaffiliated with the Company and a
Prohibited Owner, that is appointed by the Company from time to time to serve as trustee of the
Charitable Trust.
“Closing Price” with respect to Shares on any date shall mean the last sale price for
such Shares, regular way, or, in case no such sale takes place on such day, the average of the
closing bid and asked prices, regular way, for such Shares, in either case as reported on the
principal consolidated transaction reporting system with respect to such Shares, or if such
Shares are not listed or admitted to trading on any National Securities Exchange, the last sale
price in the over-the-counter market, or if no trading price is available for such Shares, the fair
market value of such Shares as determined in good faith by the Board of Directors.
“Constructive Ownership” shall mean ownership of Shares by a Person, whether the
interest in Shares is held directly or indirectly (including by a nominee), and shall include any
interests that would be treated as owned through the application of Section 318(a) of the Code,
as modified by Section 856(d)(5) of the Code. The terms “Constructive Owner,”
“Constructively Owns” and “Constructively Owned” shall have the correlative meanings.
“Excepted Holder” shall mean a Shareholder for whom an Excepted Holder Limit is
created by the Board of Directors pursuant to Section 8.2(f)(i).
“Excepted Holder Limit” shall mean, provided that and only so long as the affected
Excepted Holder complies with all of the requirements established by the Board of Directors
pursuant to Section 8.2(f), and subject to adjustment pursuant to Section 8.2(f)(iv), the
percentage limit established by the Board of Directors pursuant to Section 8.2(f).
“Excluded Holder” shall mean any Person who acquires Constructive Ownership of
Common Shares solely by reason of the Transfer of Common Shares in the Distribution and
who, immediately following the Distribution, Constructively Owns Common Shares in excess
of the Ownership Limit solely by reason of such Transfer of Common Shares in the
Distribution.
“Excluded Holder Limit” shall mean, with respect to any Excluded Holder, the Shares
that such Excluded Holder was considered to Constructively Own immediately following the
Distribution solely by reason of the Distribution (taking into account only such Shares and no
other Shares as to which such Person may thereafter become, for any reason, the Constructive
Owner); provided, however, that (i) if the amount of Shares such Excluded Holder is considered
to Constructively Own decreases by disposition or otherwise, but remains higher than the
Ownership Limit, then such decreased amount shall become the Excluded Holder Limit, and
(ii) if at any time the Excluded Holder Limit for any Excluded Holder would be less than the
Ownership Limit, such Excluded Holder shall cease to be an Excluded Holder and the
Ownership Limit shall thereafter apply to such Person.
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“Market Price” on any date shall mean, with respect to any class or series of Shares, the
Closing Price for such Shares on such date.
“Ownership Limit” shall mean (i) with respect to Common Shares, 9.8% (in value or
number of shares, whichever is more restrictive) of the Outstanding Common Shares; and
(ii) with respect to any other class or series of Shares, 9.8% (in value or number of shares,
whichever is more restrictive) of the Outstanding Shares of such class or series.
“Person” shall have the meaning set forth in Section 1.1 and also includes a group as
that term is used for purposes of Section 13(d)(3) of the Exchange Act; provided, however, that
the term “Person” shall not include any “group” as that term is used for purposes of
Section 13(d)(3) of the Exchange Act, if such “group” would be an Excluded Holder (but any
Person that is a member of such “group” shall still be considered to be a “Person” for purposes
hereof).
“Prohibited Owner” shall mean any Person who, but for the provisions of
Section 8.2(a), would Constructively Own Shares in excess of the Ownership Limitation, and if
appropriate in the context, shall also mean any Person who would have been the Record Holder
of Shares that the Prohibited Owner would have so owned.
“Transfer” shall mean any issuance, sale, transfer, gift, assignment, devise or other
disposition, as well as any other event (or any agreement to take any such actions or cause any
such events) that causes any Person to acquire Constructive Ownership of Shares or the right to
vote or receive distributions on Shares, including without limitation, (a) the transfer of Shares to
holders of common shares of HPT in the Distribution, (b) any change in the capital structure of
the Company which has the effect of increasing the total equity interest of any Person in the
Company, (c) a change in the relationship between two or more Persons which causes a change
in ownership of Shares by application of Section 318(a) of the Code, as modified by
Section 856(d)(5) of the Code, (d) the grant or exercise of any option or warrant (or any
disposition of any option or warrant, or any event that causes any option or warrant not
theretofore exercisable to become exercisable), pledge, security interest or similar right to
acquire Shares, (e) any disposition of any securities or rights convertible into or exchangeable
for Shares or any interest in Shares or any exercise of any such conversion or exchange right,
and (f) transfers of interests in other entities that result in changes in Constructive Ownership of
Shares, in each case, whether voluntary or involuntary, whether owned of record or
Constructively Owned, and whether by operation of law or otherwise. The terms
“Transferring” and “Transferred” shall have the correlative meanings.
Section 8.2
(a)

Restrictions on Ownership and Transfer of Shares.

Ownership Limitations. Commencing on the Distribution Date:
(i)

Basic Restrictions. (A) No Person, other than an Excepted Holder or
an Excluded Holder, shall Constructively Own Shares in excess of the
Ownership Limit, (B) no Excepted Holder shall Constructively Own
Shares in excess of the Excepted Holder Limit for such Excepted
Holder, and (C) no Excluded Holder shall Constructively Own Shares
in excess of the Excluded Holder Limit for such Excluded Holder.
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(ii)

Transfer in Trust. If any Transfer of Shares occurs (whether or not
such Transfer is the result of a transaction entered into through the
facilities of a National Securities Exchange or automated inter-dealer
quotation system) which, if effective, would result in any Person
Constructively Owning Shares in violation of Section 8.2(a)(i)(A),
8.2(a)(i)(B) or 8.2(a)(i)(C), as applicable; (x) then that number of
Shares the Constructive Ownership of which otherwise would cause
such Person to violate Section 8.2(a)(i)(A), 8.2(a)(i)(B) or
8.2(a)(i)(C) (rounded upward to the nearest whole share) shall be
automatically transferred to a Charitable Trust for the benefit of a
Charitable Beneficiary, as described in Section 8.3, effective as of the
close of business on the Business Day prior to the date of such Transfer
(or as of the close of business on the Distribution Date as to any such
Transfer that occurs on the Distribution Date), and such Person shall
acquire no rights in such Shares; or (y) if the transfer to the Charitable
Trust described in clause (x) of this sentence would not be effective for
any reason to prevent the violation of Section 8.2(a)(i)(A),
8.2(a)(i)(B) or 8.2(a)(i)(C), as applicable, then, to the fullest extent
permitted by law, the Transfer of that number of Shares that otherwise
would cause any Person to violate Section 8.2(a)(i)(A), 8.2(a)(i)(B) or
8.2(a)(i)(C), as applicable, shall be void ab initio, and the intended
transferee shall acquire no rights in such Shares.

(b)
Remedies for Breach. If the Board of Directors or any duly authorized
committee thereof shall at any time determine that a Transfer or other event has taken place that
results in a violation of Section 8.2(a)(i) or that a Person intends to acquire or has attempted to
acquire Constructive Ownership of any Shares in violation of Section 8.2(a)(i) (whether or not
such violation is intended), the Board of Directors or a committee thereof shall take such action
as it deems advisable to refuse to give effect to or to prevent such Transfer or other event,
including, without limitation, causing the Company to redeem Shares, refusing to give effect to
such Transfer on the books of the Company or instituting proceedings to enjoin such Transfer or
other event (and such Person shall be liable, without limitation, for all costs incurred in
connection therewith and pursuant to Section 10.3); provided, however, that any Transfer or
attempted Transfer or other event in violation of Section 8.2(a)(i) shall automatically result in
the transfer to the Charitable Trust described above, and, where applicable under
Section 8.2(a)(ii)(y) such Transfer (or other event) shall, to the fullest extent permitted by law,
be void ab initio as provided above irrespective of any action (or non-action) by the Board of
Directors or a committee thereof.
(c)
Notice of Restricted Transfer. Any Person who acquires or attempts or intends
to acquire Constructive Ownership of Shares that will or may violate Section 8.2(a)(i), or any
Person who would have owned Shares that resulted in a transfer to the Charitable Trust pursuant
to the provisions of Section 8.2(a)(ii)(x), shall immediately give written notice to the Company
of such event, or in the case of such a proposed or attempted transaction, give at least 15 days
prior written notice, and shall provide to the Company such other information as the Company
may request.
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(d)
Owners Required to Provide Information. Commencing on the Distribution
Date, every Shareholder of record of more than five percent of the Outstanding Shares of any
series or class, within 30 days after the end of each taxable year and also within 30 days after a
request from the Company, shall give written notice to the Company stating the name and
address of such owner, the number of Shares owned, and a description of the manner in which
such Shares are held; provided that a Shareholder of record who holds Outstanding Shares as
nominee for another Person, which other Person is required to include in gross income the
distributions received on such Shares (an “Actual Owner”), shall give written notice to the
Company stating the name and address of such Actual Owner and the number of Shares of such
Actual Owner with respect to which the Shareholder of record is nominee. Each such
Shareholder of record and each Actual Owner shall provide to the Company such additional
information as the Company may request in order to ensure compliance with the Ownership
Limit.
(e)
Ambiguity. In the case of an ambiguity in the application of any of the
provisions of this Section 8.2, Section 8.3 or any definition contained in Section 8.1, the Board
of Directors shall have the power to determine the application of the provisions of this
Section 8.2 or Section 8.3 with respect to any situation based upon the facts known to it. If
Section 8.2 or 8.3 requires an action by the Board of Directors and this Agreement does not
contain a specific provision authorizing such action, the Board of Directors shall have the power
to determine the action to be taken so long as such action is not contrary to the provisions of
Section 8.1, Section 8.2 or Section 8.3.
(f)

Exceptions.
(i) The Board of Directors, in its sole and absolute discretion (without the
application to the fullest extent permitted by law of any fiduciary duty), may
grant to any Person who makes a request therefor (a “Requesting Person”)
an exception to the Ownership Limit (or one or more elements thereof) with
respect to the ownership of any series or class of Shares, subject to the
following conditions and limitations: (A) (1) the Board of Directors shall
have determined, in its sole and absolute discretion (without the application
to the fullest extent permitted by law of any fiduciary duty), that the
Requesting Person’s ownership of Shares in excess of the Ownership Limit
pursuant to the exception requested hereunder (together with the ownership
of Shares by all other Persons as permitted under this Article VIII, taking
into account any previously granted exceptions pursuant hereto) would not
cause a default under the terms of any contract to which the Company is a
party or reasonably expects to become a party and (2) the Board of Directors
shall have determined, in its sole and absolute discretion (without the
application to the fullest extent permitted by law of any fiduciary duty), and
in the case of each individual Director, in his business judgment, that the
Requesting Person’s ownership of Shares in excess of the Ownership Limit
pursuant to the exception requested hereunder (together with the ownership
of Shares by all other Persons as permitted under this Article VIII, taking
into account any previously granted exceptions pursuant hereto) is in the
best interests of the Company; and (B) such Requesting Person provides to
the Board of Directors, for the benefit of the Company, such representations
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and undertakings, if any, as the Board of Directors may, in its sole and
absolute discretion (without the application to the fullest extent permitted by
law of any fiduciary duty), determine to be necessary in order for it to make
the determination that the conditions set forth in clause (A) above of this
Section 8.2(f)(i) have been and/or will continue to be satisfied (including,
without limitation, an agreement as to a reduced Ownership Limit or
Excepted Holder Limit for such Requesting Person with respect to the
Constructive Ownership of one or more other classes or series of Shares not
subject to the exception), and such Requesting Person agrees that any
violation of such representations and undertakings or any attempted
violation thereof will result in the application of the remedies set forth in
Section 8.2(b) with respect to Shares held in excess of the Ownership Limit
or the Excepted Holder Limit (as may be applicable) with respect to such
Requesting Person (determined without regard to the exception granted such
Requesting Person under this subparagraph (i)). If a member of the Board
of Directors requests that the Board of Directors grant an exception pursuant
to this subsection (f) with respect to such member, or with respect to any
other Person if such member of the Board of Directors would be considered
to be the Constructive Owner of Shares owned by such other Person, such
member of the Board of Directors shall not participate in the decision of the
Board of Directors as to whether to grant any such exception.
(ii) In determining whether to grant any exemption pursuant to Section 8.2(f)(i),
the Board of Directors may, but need not, consider, among other factors,
(A) the general reputation and moral character of the Requesting Person,
(B) whether ownership of Shares would be direct or through ownership
attribution, (C) whether the Requesting Person’s ownership of Shares would
interfere with the conduct of the Company’s business, (D) whether granting
an exemption for the Requesting Person would adversely affect any of the
Company’s existing contractual arrangements, and (E) whether the
Requesting Person to whom the exemption would apply is attempting to
change control of the Company or affect its policies in a way which the
Board of Directors, in its sole and absolute discretion (without the
application to the fullest extent permitted by law of any fiduciary duty),
considers adverse to the best interest of the Company or the Shareholders.
Nothing in this Section 8.2(f)(ii) shall be interpreted to mean that the Board
of Directors may not act in its sole and absolute discretion (without the
application to the fullest extent permitted by law of any fiduciary duty) in
making any determination under Section 8.2(f)(i).
(iii) An underwriter or initial purchaser that participates in a public offering or a
private placement of Shares (or securities convertible into or exchangeable
for Shares) may Constructively Own Shares (or securities convertible into or
exchangeable for Shares) in excess of the Ownership Limit, but only to the
extent necessary to facilitate such public offering or private placement as
determined by the Board of Directors.
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(iv) The Board of Directors may reduce the Excepted Holder Limit for an
Excepted Holder only: (1) with the written consent of such Excepted Holder
or (2) pursuant to the terms and conditions of the agreements and
undertakings entered into with such Excepted Holder in connection with the
establishment of the Excepted Holder Limit for that Excepted Holder.
(v) To the fullest extent permitted by law, any determination made by the Board
of Directors with respect to the provisions of Section 8.2(f) may be made
without regard to any fiduciary or other duties that the Board of Directors
may have to the Prohibited Owner or any other Person.
(g)
Increase or Decrease in Ownership Limit. The Board of Directors may from
time to time increase or decrease the Ownership Limit, provided that any decrease may be made
only prospectively as to subsequent holders (other than a decrease as a result of a retroactive
change in existing law, in which case such change shall be effective immediately).
(h)
Legend. Unless otherwise provided by the Board of Directors, each certificate
for Shares (or securities exercisable for or convertible into Shares) shall bear a legend with
respect to the restrictions contained in this Agreement in such form as shall be prescribed by the
Board of Directors. Instead of the foregoing legend, the certificate may state that the Company
will furnish a full statement about certain restrictions on transferability to a Shareholder on
request and without charge.
(i)
No Recourse. A Prohibited Owner shall have no claim, cause of action or other
recourse whatsoever against the purported transferor of Shares causing the violation of the
restrictions set forth in Section 8.2(a).
Section 8.3

Transfer of Shares.

(a)
Ownership in Trust. Upon any purported Transfer or other event described in
Section 8.2(a)(ii) that would result in a transfer of Shares to a Charitable Trust, such Shares
shall be deemed to have been transferred to the Charitable Trustee as trustee of a Charitable
Trust for the exclusive benefit of one or more Charitable Beneficiaries (except to the extent
otherwise provided in Section 8.3(e)). Such transfer to the Charitable Trustee shall be deemed
to be effective as of the close of business on the Business Day prior to any other purported
Transfer or other event that otherwise results in the transfer to the Charitable Trust pursuant to
Section 8.2(a)(ii) (or as of the close of business on the Distribution Date if such other purported
Transfer or other event occurs on that date). The Charitable Trustee shall be appointed by the
Company and shall be a Person unaffiliated with the Company and any Prohibited Owner. Each
Charitable Beneficiary shall be designated by the Company as provided in Section 8.3(g).
(b)
Status of Shares Held by the Charitable Trustee. Shares held by the Charitable
Trustee shall be issued and Outstanding Shares of the Company. The Prohibited Owner shall
(i) have no rights in the Shares held by the Charitable Trustee; (ii) not benefit economically
from ownership of any Shares held in trust by the Charitable Trustee (except to the extent
otherwise provided in Section 8.3(e)); (iii) have no rights to dividends or other distributions;
(iv) not possess any rights to vote or other rights attributable to the Shares held in the Charitable
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Trust; and (v) have no claim, cause of action or other recourse whatsoever against the purported
transferor of such Shares.
(c)
Dividend and Voting Rights. The Charitable Trustee shall have all voting rights
and rights to dividends or other distributions with respect to Shares held in the Charitable Trust,
which rights shall be exercised for the exclusive benefit of the Charitable Beneficiary (except to
the extent otherwise provided in Section 8.3(e)). Any dividend or other distribution paid prior
to the discovery by the Company that Shares have been transferred to the Charitable Trustee
shall be paid with respect to such Shares to the Charitable Trustee by the Prohibited Owner
upon demand and any dividend or other distribution authorized but unpaid shall be paid when
due to the Charitable Trustee. Any dividends or distributions so paid over to the Charitable
Trustee shall be held in trust for the Charitable Beneficiary. The Prohibited Owner shall have
no voting rights with respect to Shares held in the Charitable Trust and, effective as of the date
that Shares have been transferred to the Charitable Trustee, the Charitable Trustee shall have the
authority (at the Charitable Trustee’s sole discretion) (i) to rescind as void any vote cast by a
Prohibited Owner prior to the discovery by the Company that Shares have been transferred to
the Charitable Trustee and (ii) to recast such vote in accordance with the desires of the
Charitable Trustee acting for the benefit of the Charitable Beneficiary; provided, however, that
if the Company has already taken irreversible corporate action, then the Charitable Trustee shall
not have the power to rescind and recast such vote. Notwithstanding the provisions of this
Article VIII, until the Company has received notification that Shares have been transferred into
a Charitable Trust, the Company shall be entitled to rely on its stock transfer and other
Shareholder records for purposes of preparing lists of Shareholders entitled to vote at meetings,
determining the validity and authority of proxies, and otherwise conducting votes of
Shareholders.
(d)
Rights upon Liquidation. Upon any voluntary or involuntary liquidation,
dissolution or winding up of or any distribution of the assets of the Company, the Charitable
Trustee shall be entitled to receive, ratably with each other holder of Shares of the class or series
of Shares that is held in the Charitable Trust, that portion of the assets of the Company available
for distribution to the holders of such class or series (determined based upon the ratio that the
number of Shares of such class or series of Shares held by the Charitable Trustee bears to the
total number of Shares of such class or series of Shares then outstanding). The Charitable
Trustee shall distribute any such assets received in respect of the Shares held in the Charitable
Trust in any liquidation, dissolution or winding up or distribution of the assets of the Company,
in accordance with Section 8.3(e).
(e)

Sale of Shares by Charitable Trustee.
(i) Within 20 days of receiving notice from the Company that Shares have been
transferred to the Charitable Trust, the Charitable Trustee shall sell the
Shares held in the Charitable Trust (together with the right to receive
dividends or other distributions with respect to such Shares as to any Shares
transferred to the Charitable Trustee as a result of the operation of
Section 8.2(a)(ii)) to a Person, designated by the Charitable Trustee, whose
ownership of the Shares will not violate the ownership limitations set forth
in Section 8.2(a)(i). Upon such sale, the interest of the Charitable
Beneficiary in the Shares sold shall terminate and the Charitable Trustee

29

shall distribute the net proceeds of the sale to the Prohibited Owner and to
the Charitable Beneficiary as provided in this Section 8.3(e).
(ii) A Prohibited Owner shall receive the lesser of (1) the net price paid by the
Prohibited Owner for the Shares or, if the Prohibited Owner did not give
value for the Shares in connection with the event causing the Shares to be
held in the Charitable Trust (e.g., in the case of a gift, devise or other such
transaction), the Market Price of the Shares on the day of the event causing
the Shares to be held in the Charitable Trust, and (2) the net sales proceeds
received by the Charitable Trustee from the sale or other disposition of the
Shares held in the Charitable Trust. Any net sales proceeds in excess of the
amount payable to the Prohibited Owner shall be immediately paid to the
Charitable Beneficiary. If, prior to the discovery by the Company that
Shares have been transferred to the Charitable Trustee, such Shares are sold
by a Prohibited Owner, then (i) such Shares shall be deemed to have been
sold on behalf of the Charitable Trust and (ii) to the extent that the
Prohibited Owner received an amount for such Shares that exceeds the
amount that such Prohibited Owner was entitled to receive pursuant to this
Section 8.3(e), such excess shall be paid to the Charitable Trustee upon
demand.
(f)
Purchase Right in Shares Transferred to Trustee. Shares transferred to the
Charitable Trustee shall be deemed to have been offered for sale to the Company, or its
designee, at a price per Share equal to the lesser of (i) the price per Share in the transaction that
resulted in such transfer to the Charitable Trust (or, in the case of a devise, gift or other such
transaction, the Market Price per such Share on the day of the event causing the Shares to be
held in the Charitable Trust) and (ii) the Market Price per such Share on the date the Company,
or its designee, accepts such offer. The Company shall have the right to accept such offer until
the Charitable Trustee has sold the Shares held in the Charitable Trust pursuant to
Section 8.3(e). Upon such a sale to the Company, the interest of the Charitable Beneficiary in
the Shares sold shall terminate and the Charitable Trustee shall distribute the net proceeds of the
sale to the Prohibited Owner and the Charitable Beneficiary as provided in Section 8.3(e).
(g)
Designation of Charitable Beneficiaries. By written notice to the Charitable
Trustee, the Company shall designate from time to time one or more nonprofit organizations to
be the Charitable Beneficiary of the interest in the Charitable Trust such that (i) Shares held in
the Charitable Trust would not violate the restrictions set forth in Section 8.2(a)(i) in the hands
of such Charitable Beneficiary and (ii) contributions to each such organization must be eligible
for deduction under each of Sections 170(b)(1)(A), 2055 and 2522 of the Code.
Section 8.4
Transactions on a National Securities Exchange. Nothing in this
Article VIII shall preclude the settlement of any transaction entered into through the facilities of
a National Securities Exchange or any automated inter-dealer quotation system. The fact that
the settlement of any transaction takes place shall not negate the effect of any other provision of
this Article VIII and any transferee in such a transaction shall be subject to all of the provisions
and limitations set forth in this Article VIII.
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Section 8.5
Enforcement. The Company is authorized specifically to seek equitable
relief, including injunctive relief, to enforce the provisions of this Article VIII (and, to the
fullest extent permitted by law, a Person shall be liable, without limitation, for all costs incurred
in connection therewith and pursuant to Section 10.3).
Section 8.6
Non-Waiver. No delay or failure on the part of the Company or the
Board of Directors in exercising any right hereunder shall operate as a waiver of any right of the
Company or the Board of Directors, as the case may be, except to the extent specifically waived
in writing.
Section 8.7
Enforceability. If any of the restrictions on transfer of Shares contained
in this Article VIII are determined to be void, invalid or unenforceable by any court of
competent jurisdiction, then the Prohibited Owner may be deemed, at the option of the
Company, to have acted as an agent of the Company in acquiring such Shares and to hold such
Shares on behalf of the Company.
ARTICLE IX
VOTING RIGHTS OF SHAREHOLDERS; MEETINGS OF SHAREHOLDERS
Section 9.1

General.

(a)
The provisions of this Article IX shall be subject to the requirements of the
Exchange Act and any applicable Exchange Rule. If, in the Opinion of Counsel, any of such
provisions are inconsistent with such requirements, such requirements shall supersede the
provisions of this Agreement and the Board of Directors shall amend the provisions of this
Article IX so as to make its provisions consistent with such requirements.
(b)
Any matter, including the nomination of Directors, submitted by the Board of
Directors to the Shareholders for approval, and any matter otherwise voted upon by the
Shareholders and subject to the provisions of Section 5.5 (relating to the creation of new classes
and series of Shares) and Section 7.1(m) (relating to the removal of Directors by the
Shareholders), shall require the following vote by the Shareholders for approval: (i) the election
of Directors nominated by the Board of Directors, a Share Majority; (ii) any other matter that
has been approved previously by the Board of Directors, a Share Plurality; and (iii) any matter
that has not been approved previously by the Board of Directors, a Share Super-Majority
Approval. There shall not be cumulative voting of Common Shares. Notwithstanding anything
in this Section 9.1(b), the election of a Managing Director or an Independent Director in an
uncontested election (which, for purposes of this Agreement, is an election in which the number
of nominees for election equals or is less than the number to be elected at a meeting) shall
require the vote of a plurality of the Outstanding Shares with voting power voting at a meeting
of Shareholders.
(c)
All meetings of Shareholders shall be held at the principal executive office of
the Company or at such other place as shall be set by the Board of Directors and stated in the
notice of the meeting. For purposes of determining the Shareholders entitled to notice of or to
vote at a meeting of the Shareholders, the Board of Directors may set a Record Date. If no
Record Date is fixed by the Board of Directors, the Record Date for determining Shareholders
entitled to notice of or to vote at a meeting of Shareholders shall be at the close of business on
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the day next preceding the day on which notice is given. A determination of Shareholders of
record entitled to notice of or to vote at a meeting of Shareholders shall apply to any
adjournment or postponement of the meeting; provided, however, that the Board of Directors
may fix a new Record Date for the adjourned or postponed meeting.
(d)
An annual meeting of the Shareholders shall be called by the Board of
Directors and shall be held on a date and at the time set by the Board of Directors. The Board
of Directors shall cause at least 30 days’ notice to be given of an annual meeting of
Shareholders.
(e)
The Chairman of the Board, if any, or a majority of the entire Board of
Directors may call a special meeting of the Shareholders. Subject to subsection (f) and the last
sentence of this subsection (e), a special meeting of Shareholders shall also be called by the
Secretary of the Company upon the written request of Shareholders entitled to cast not less than
the Special Meeting Percentage of all the votes entitled to be cast at such meeting. The “Special
Meeting Percentage” shall be a majority or, to the extent permitted by any applicable Exchange
Rule, such higher percentage as shall be specified from time to time by the Board of Directors;
provided, however, that in no case shall the Special Meeting Percentage be more than 75%.
Nothing in this Agreement shall be construed to permit the Shareholders to cause a special
meeting of the Shareholders to be called unless applicable law or Exchange Rule requires that
the Shareholders be able to do so.
(f)
Subject to the last sentence of subsection (e), any Shareholder of record seeking
to have Shareholders request a special meeting shall, by sending written notice to the Secretary
(the “Record Date Request Notice”) by registered mail, return receipt requested, request the
Board of Directors to fix a record date to determine the Shareholders entitled to request a
special meeting (the “Request Record Date”). No Shareholder may make a Record Date
Request Notice unless such Shareholder holds a Certificate for all Shares owned by such
Shareholder, and a copy of each Certificate shall accompany such Shareholder’s written request
to the Secretary, as described in the preceding sentence, in order for such request to be effective;
provided, however, that the provisions of this sentence shall be inapplicable unless Shareholders
are entitled to receive a Certificate evidencing the Shares owned by them. The Record Date
Request Notice shall set forth the purpose of the meeting and the matters proposed to be acted
on at it, shall be signed by one or more Shareholders of record as of the date of signature (or
their duly authorized agents), shall bear the date of signature of each such Shareholder (or other
agent) and shall set forth all information relating to each such Shareholder that must be
disclosed in solicitations of proxies for election of Directors in an election contest (even if an
election contest is not involved), or is otherwise required, in each case pursuant to the Exchange
Act. Upon receiving the Record Date Request Notice, the Board of Directors may fix a Request
Record Date and may also fix the Special Meeting Percentage for that meeting. The Request
Record Date shall not precede and shall not be more than ten days after the close of business on
the date on which the resolution fixing the Request Record Date is adopted by the Board of
Directors. If the Board of Directors, within ten days after the date on which a valid Record Date
Request Notice is received, fails to adopt a resolution fixing the Request Record Date and make
a public announcement of such Request Record Date, the Request Record Date shall be the
close of business on the tenth day after the first date on which the Record Date Request Notice
is received by the Secretary.
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(g)
Subject to the last sentence of subsection (e), in order for any Shareholder to
request a special meeting, one or more written requests for a special meeting (the “Special
Meeting Request”) signed by Shareholders of record (or their duly authorized agents) as of the
Request Record Date entitled to cast not less than the Special Meeting Percentage shall be
delivered to the Secretary. No Shareholder may make a Special Meeting Request unless such
Shareholder holds a Certificate for all Shares owned by such Shareholder, and a copy of each
Certificate shall accompany such Shareholder’s written request to the Secretary, as described in
the preceding sentence, in order for such request to be effective; provided, however, that the
provisions of this sentence shall be inapplicable unless Shareholders are entitled to receive a
Certificate evidencing the Shares owned by them. In addition, the Special Meeting Request
shall set forth the purpose of the meeting and the matters proposed to be acted on at it (which
shall be limited to the matters set forth in the Record Date Request Notice received by the
Secretary), shall bear the date of signature of each such Shareholder (or other agent) signing the
Special Meeting Request, shall set forth the name and address, as they appear in the Company’s
books, of each Shareholder signing such request (or on whose behalf the Special Meeting
Request is signed) and the class and number of Shares of the Company which are owned of
record and beneficially by each such Shareholder, shall be sent to the Secretary by registered
mail, return receipt requested, and must be received by the Secretary within 60 days after the
Request Record Date. Any requesting Shareholder may revoke his request for a special meeting
at any time by written revocation delivered to the Secretary.
(h)
The Secretary shall inform the requesting Shareholders of the reasonably
estimated cost of preparing and mailing the notice of meeting (including the Company’s proxy
materials). The Secretary shall not be required to call a special meeting upon Shareholder
request and such meeting shall not be held unless, in addition to the written requests required by
subsection (g), the Secretary receives payment from the requesting Shareholders of such
reasonably estimated cost prior to the mailing of any notice of the meeting.
(i)
Except as provided in the next sentence, any special meeting shall be held at
such place, date and time as may be designated by the Officer who called the meeting, if any,
and otherwise by the Board of Directors. In the case of any special meeting called by the
Secretary upon the request of Shareholders (a “Shareholder Requested Meeting”), such meeting
shall be held at such place, date and time as may be designated by the Board of Directors;
provided, however, that if the Board of Directors fails to designate, within ten days after the
date that a valid Special Meeting Request is actually received by the Secretary (the “Delivery
Date”), a date and time for a Shareholder Requested Meeting, then such meeting shall be held at
2:00 p.m., local time on the 90(th) day after the record date for such Shareholder Requested
Meeting (the “Meeting Record Date”) or, if such 90(th) day is not a Business Day, on the first
preceding Business Day; and provided further that in the event that the Board of Directors fails
to designate a place for a Shareholder Requested Meeting within ten days after the Delivery
Date, then such meeting shall be held at the principal executive offices of the Company. In
fixing a date for any special meeting, the Chairman of the Board, if any, the President or the
Board of Directors may consider such factors as he, she or it deems relevant within the good
faith exercise of business judgment, including, without limitation, the nature of the matters to be
considered, the facts and circumstances surrounding any request for meeting and any plan of the
Board of Directors to call an annual meeting or a special meeting. In the case of any
Shareholder Requested Meeting, if the Board of Directors fails to fix a Meeting Record Date
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that is a date within 30 days after the Delivery Date, then the close of business on the 30(th) day
after the Delivery Date shall be the Meeting Record Date.
(j)
If at any time as a result of written revocations of requests for the special
meeting, Shareholders of record (or their duly authorized agents) as of the Request Record Date
entitled to cast less than the Special Meeting Percentage shall have delivered and not revoked
requests for a special meeting, the Secretary may refrain from mailing the notice of the meeting
or, if the notice of the meeting has been mailed, the Secretary may revoke the notice of the
meeting at any time not less than ten days before the meeting if the Secretary has first sent to all
other requesting Shareholders written notice of such revocation and of intention to revoke the
notice of the meeting. Any request for a special meeting received after a revocation by the
Secretary of a notice of a meeting shall be considered a request for a new special meeting.
(k)
The Chairman of the Board, if any, the President or the Board of Directors may
appoint regionally or nationally recognized independent inspectors of elections to act as the
agent of the Company for the purpose of promptly performing a ministerial review of the
validity of any Special Meeting Request received by the Secretary. For the purpose of
permitting the inspectors to perform such review, no such request shall be deemed to have been
delivered to the Secretary until the earlier of (i) five Business Days after receipt by the Secretary
of such request and (ii) such date as the independent inspectors certify to the Company that the
Secretary has validly received requests signed by Record Holders (or their duly authorized
agents) entitled to cast not less than the Special Meeting Percentage of all votes entitled to be
cast at the meeting to be called pursuant to such requests. Nothing contained in this subsection
(k) shall in any way be construed to suggest or imply that the Company or any Shareholder shall
not be entitled to contest the validity of any request, whether during or after such five Business
Day period, or to take any other action (including, without limitation, the commencement,
prosecution or defense of any litigation with respect thereto, and the seeking of injunctive relief
in such litigation).
Section 9.2
Notice. If and to the extent required by law, the Secretary shall give to
each Shareholder entitled to vote at such meeting and to each Shareholder not entitled to vote
who is entitled to notice of the meeting written notice stating the time and place of the meeting
and, in the case of a special meeting or as otherwise may be required by any statute, the purpose
for which the meeting is called, either by mail, by recognized national courier service, by
presenting it to such Shareholder personally, by leaving it at the Shareholder’s residence or
usual place of business or by any other means, including electronic delivery, permitted by the
Delaware LLC Act, the Exchange Act and any applicable Exchange Rule. If mailed, such
notice shall be deemed to be given when deposited in the United States mail addressed to the
Shareholder at the Shareholder’s address as it appears on the records of the Company, with
postage thereon prepaid. No business shall be transacted at a Shareholder Requested Meeting
except as specifically designated in the notice.
Section 9.3

Quorum; Organization and Conduct.

(a)
Quorum. A quorum for action at an annual or special meeting of Shareholders
shall be the holders, present in person or by proxy, of a majority of the Outstanding Shares
entitled to vote at the meeting; provided, however, that a quorum for the approval of any
proposal that requires a Share Separate Class Approval or a Share Super-Majority Approval
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shall be the holders of that number of each class and series of Shares required to approve the
proposal in question.
(b)
Organization and Conduct. Every meeting of Shareholders shall be conducted
by an individual appointed by the Board of Directors to be chairman of the meeting or, in the
absence of such appointment, by the Chairman of the Board, if there be one, or, in the case of
the absence of the Chairman of the Board, by one of the following officers present at the
meeting: the Vice Chairman of the Board, if there be one, the President, the Vice Presidents in
their order of rank and seniority, or, in the absence of such officers, a chairman chosen by the
Shareholders by the vote of a majority of the votes cast by Shareholders present in person or by
proxy. The Secretary, or, in the Secretary’s absence, an Assistant Secretary, or in the absence
of both the Secretary and Assistant Secretaries, a person appointed by the Board of Directors or,
in the absence of such appointment, a person appointed by the chairman of the meeting shall act
as Secretary. In the event that the Secretary presides at a meeting of the Shareholders, an
Assistant Secretary shall record the minutes of the meeting. The order of business and all other
matters of procedure at any meeting of Shareholders shall be determined by the chairman of the
meeting. The chairman of the meeting may prescribe such rules, regulations and procedures
and take such action as, in the discretion of such chairman, are appropriate for the proper
conduct of the meeting, including, without limitation, (a) restricting admission to the time set
for the commencement of the meeting; (b) limiting attendance at the meeting to Shareholders of
record of the Company, their duly authorized proxies or other such persons as the chairman of
the meeting may determine; (c) limiting participation at the meeting on any matter to
Shareholders of record of the Company entitled to vote on such matter, their duly authorized
proxies or other such persons as the chairman of the meeting may determine; (d) limiting the
time allotted to questions or comments by participants; (e) maintaining order and security at the
meeting; (f) removing any Shareholder who refuses to comply with meeting procedures, rules or
guidelines as set forth by the chairman of the meeting; and (g) recessing or adjourning the
meeting to a later date and time and place announced at the meeting. Unless otherwise
determined by the chairman of the meeting, meetings of Shareholders shall not be required to be
held in accordance with the rules of parliamentary procedure or any established rules of order.
If a quorum shall not be present at any meeting of the Shareholders, the chairman of the meeting
or the Shareholders entitled to vote at such meeting, present in person or by proxy, shall have
the authority to adjourn the meeting from time to time to a specified date without notice other
than announcement at the meeting. At such adjourned meeting at which a quorum shall be
present, any business may be transacted which might have been transacted at the meeting as
originally notified. The Shareholders present either in person or by proxy, at a meeting which
has been duly called and convened, may continue to transact business until adjournment,
notwithstanding the withdrawal of enough Shareholders to leave less than a quorum.
Section 9.4
Proxies. A Shareholder may cast the votes entitled to be cast by the
Shares owned of record by the Shareholder in person or by proxy granted by the Shareholder or
by the Shareholder’s duly authorized agent in writing, by any means permitted by the Board of
Directors or in any manner required by law. Such proxy or evidence of authorization of such
proxy shall be filed with the Secretary of the Company before or at the meeting. No proxy shall
be valid more than eleven months after its date unless otherwise provided in the proxy.
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Section 9.5

Voting of Shares by Certain Holders.

(a)
For all purposes of this Agreement, Shares registered in the name of a
corporation, partnership, trust or other entity, if entitled to be voted, may be voted by the
president or a vice president, a general partner or trustee thereof, as the case may be, or a proxy
appointed by any of the foregoing individuals, unless some other person who has been
appointed to vote such stock pursuant to a bylaw or a resolution of the governing body of such
corporation or other entity or agreement of the partners of a partnership presents a certified copy
of such bylaw, resolution or agreement, in which case such person may vote such stock. For all
purposes of this Agreement, any director or other fiduciary may vote stock registered in his
name as such fiduciary, either in person or by proxy. Shares directly or indirectly owned by the
Company shall not be voted at any meeting and shall not be counted in determining the total
number of Outstanding Shares entitled to be voted at any given time, unless they are held by it
in a fiduciary capacity, in which case they may be voted and shall be counted in determining the
total number of Outstanding Shares at any given time.
(b)
The Board of Directors may adopt by resolution a procedure by which a
Shareholder may certify in writing to the Company that any Shares registered in the name of the
Shareholder are held for the account of a specified person other than the Shareholder. The
resolution shall set forth the class of Shareholders who may make the certification, the purpose
for which the certification may be made, the form of certification and the information to be
contained in it; if the certification is with respect to a record date or closing of the stock transfer
books, the time after the record date or closing of the stock transfer books within which the
certification must be received by the Company; and any other provisions with respect to the
procedure which the Board of Directors considers necessary or desirable. On receipt of such
certification, the person specified in the certification shall be regarded as, for the purposes set
forth in the certification, the Shareholder of record of the specified stock in place of the
Shareholder who makes the certification.
Section 9.6
Inspectors. The Board of Directors, in advance of any meeting, may,
but need not, appoint one or more individual inspectors or one or more entities that designate
individuals as inspectors to act at the meeting or any adjournment thereof. If an inspector or
inspectors are not appointed, the person presiding at the meeting may, but need not, appoint one
or more inspectors. In case any person who may be appointed as an inspector fails to appear or
act, the vacancy may be filled by appointment made by the Board of Directors in advance of the
meeting or at the meeting by the chairman of the meeting. The inspectors, if any, shall
determine the number of Shares outstanding and the voting power of each, the Shares
represented at the meeting, the existence of a quorum, the validity and effect of proxies, and
shall receive votes, ballots or consents, hear and determine all challenges and questions arising
in connection with the right to vote, count and tabulate all votes, ballots or consents, determine
the result, and do such acts as are proper to conduct the election or vote with fairness to all
Shareholders. Each such report shall be in writing and signed by him or her or by a majority of
them if there is more than one inspector acting at such meeting. If there is more than one
inspector, the report of a majority shall be the report of the inspectors. The report of the
inspector or inspectors on the number of Shares represented at the meeting and the results of the
voting shall be prima facie evidence thereof.
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Section 9.7
Advance Notice of Shareholder Nominees for Director and Other
Shareholder Proposals.
(a)
Annual Meetings of Shareholders. (1) Nominations of persons for election to
the Board of Directors and the proposal of business to be considered by the Shareholders may
be made at an annual meeting of Shareholders (i) pursuant to the Company’s notice of meeting
by or at the direction of the Board of Directors or (ii) by any Shareholder of the Company (A)
who holds, at the time of giving of notice provided for in this Section 9.7 and through and
including the time of the annual meeting, a Certificate evidencing such Shareholder’s ownership
of all Shares owned by such Shareholder, (B) who is entitled to vote at the meeting and present
in person or by proxy at the meeting to answer questions concerning the nomination or business,
and (C) who complies with the notice procedures set forth in this Section 9.7.
(2) For nominations or other business to be properly brought before an annual meeting
by a Shareholder pursuant to clause (ii) of Section 9.7(a)(1), the Shareholder must have given
timely notice thereof in writing to the Secretary of the Company and such other business must
otherwise be a proper matter for Shareholder action. To be timely, a Shareholder’s notice shall
be delivered to the Secretary at the principal executive offices of the Company not later than
5:00 p.m. (Eastern Time) on the one hundred twentieth (120th) day nor earlier than 5:00 p.m.
(Eastern Time) on the one hundred fiftieth (150th) day prior to the first anniversary of the date
of mailing of the notice for the preceding year’s annual meeting; provided, however, that in the
event that the annual meeting is called for a date that is more than thirty (30) days earlier or
later than the first anniversary of the date of the preceding year’s annual meeting, notice by the
Shareholder to be timely must be so delivered not later than 5:00 p.m. (Eastern Time) on the
tenth (10th) day following the earlier of the day on which (A) notice of the date of the annual
meeting is mailed or otherwise made available or (B) public announcement of the date of the
annual meeting is first made by the Company. In no event shall the public announcement of a
postponement of the mailing of notice for such annual meeting or of an adjournment of an
annual meeting to a later date or time commence a new time period for the giving of
Shareholder’s notice as described above. No Shareholder may give a notice to the Secretary
described in this Section 9.7(a)(2) unless such Shareholder holds a Certificate for all Shares
owned by such Shareholder, and a copy of each Certificate shall accompany such Shareholder’s
notice to the Secretary in order for such notice to be effective; provided, however, that (x) the
provisions of this sentence and clause (A) of Section 9.7(a)(1)(ii) shall be inapplicable unless
Shareholders are entitled to receive a Certificate evidencing the Shares owned by them, and (y)
if clause (x) of this proviso is applicable, no Shareholder may give a notice to the Secretary
described in this Section 9.7(a)(2) unless such Shareholder is, at the time of giving such notice
and through and including the time of the annual meeting, a Shareholder of record of all Shares
owned by such Shareholder. Such Shareholder’s notice shall set forth (a) as to each person
whom the Shareholder proposes to nominate for election or reelection as a director, (i) such
person’s name, age, business address and residence address, (ii) the principal occupation or
employment of the person for the past five years, (iii) the class and number of Shares of the
Company that are beneficially owned or owned of record by such person and the investment
intent of such acquisition, (iv) the record of all purchases and sales of securities of the Company
by such person during the previous 12 month period including the dates of the transactions, the
class, series and number of securities involved in the transactions and the consideration
involved, and (v) all other information relating to such person that is required to be disclosed in
solicitations of proxies for election of directors, or is otherwise required, in each case pursuant
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to the Exchange Act, including such person’s written consent to being named in the proxy
statement as a nominee and to serving as a director if elected; (b) as to any other business that
the Shareholder proposes to bring before the meeting, a brief description of the business desired
to be brought before the meeting, the reasons for conducting such business at the meeting and
any interest in such business of such Shareholder (including any anticipated benefit to the
Shareholder therefrom) and of each beneficial owner, if any, on whose behalf the proposal is
made; and (c) as to the Shareholder giving the notice and any Shareholder Associated Person,
(i) the class, series and number of securities of the Company which are owned of record by such
Shareholder and by such Shareholder Associated Person, if any; (ii) the class, series and number
of, and the nominee holder for, Shares owned beneficially but not of record by such Shareholder
and by any Shareholder Associated Person, if any; (iii) the name and address of such
Shareholder as it appears on the Company’s stock ledger and the address, if different, of such
Shareholder Associated Person; (iv) the record of all purchases and sales of securities of the
Company by such Shareholder or Shareholder Associated Person during the previous 12 month
period including the dates of the transactions, the class, series and number of securities involved
in the transactions and the consideration involved; and (v) to the extent known by such
Shareholder, the name and address of any other Shareholder supporting the nominee for election
or reelection as a director or the proposal of other business on the date of such Shareholder’s
notice.
For the purposes of this Section 9.7, “Shareholder Associated Person” of any
Shareholder shall mean (i) any Person controlling, directly or indirectly, or acting in concert
with, such Shareholder, (ii) any beneficial owner of Common Shares or other securities issued
by the Company owned of record or beneficially by such Shareholder and (iii) any Person
controlling, controlled by or under common control with such Shareholder or Shareholder
Associated Person.
(3) Notwithstanding anything in the second sentence of Section 9.7(a)(2) to the
contrary, in the event that the number of directors to be elected to the Board of Directors of the
Company is increased and there is no public announcement by the Company naming all of the
nominees for director or specifying the size of the increased Board of Directors at least one
hundred (100) days prior to the first anniversary of the date of mailing of notice for the
preceding year’s annual meeting, a Shareholder’s notice required by this Section 9.7 shall also
be considered timely, but only with respect to nominees for any new positions created by such
increase, if it shall be delivered to the Secretary at the principal executive office of the
Company not later than the close of business on the tenth (10th) day following the day on which
such public announcement is first made by the Company.
(b)
Shareholder Proposals Causing Covenant Breaches. At the same time as or
prior to the submission of any Shareholder proposal of business to be conducted at an annual or
special meeting that, if approved and implemented by the Company, would cause the Company
to be in breach of any covenant of the Company in any existing or proposed debt instrument of
the Company or agreement of the Company with any lender, the proponent Shareholder or
Shareholders must submit to the Secretary at the principal executive offices of the Company
(i) evidence satisfactory to the Board of Directors of the lender’s willingness to waive the
breach of covenant or (ii) a plan for repayment of the indebtedness to the lender and the
payment of all related interest, prepayment premiums, breakage costs and other amounts due
and payable in connection with such repayment satisfactory to the Board of Directors,
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specifically identifying the source of funds to be used in the repayment and related payments
and presenting evidence satisfactory to the Board of Directors that the identified funds could be
applied by the Company to the repayment.
(c)
Shareholder Proposals Requiring Regulatory Notice, Consent or Approval. At
the same time or prior to the submission of any Shareholder proposal of business to be
conducted at an annual or special meeting that, if approved, could not be implemented by the
Company without notifying or obtaining the consent or approval of any federal, state, municipal
or other regulatory body, the proponent Shareholder or Shareholders must submit to the
Secretary at the principal executive offices of the Company (i) evidence satisfactory to the
Board of Directors that any and all required notices, consents or approvals have been given or
obtained or (ii) a plan, satisfactory to the Board of Directors, for making the requisite notices or
obtaining the requisite consents or approvals, as applicable, prior to the implementation of the
proposal.
(d)
Special Meetings of Shareholders. Only such business shall be conducted at a
special meeting of Shareholders as shall have been brought before the meeting pursuant to the
Company’s notice of meeting. Nominations of persons for election to the Board of Directors
may only be made at a special meeting of Shareholders at which directors are to be elected:
(i) pursuant to the Company’s notice of meeting for a meeting called by the Chairman or the
Board of Directors by or at the direction of the Board of Directors or (ii) provided that the
Board of Directors has determined that directors shall be elected at such special meeting, by any
Shareholder of the Company (A) who holds, at the time of giving of notice provided for in this
Section 9.7(d) and through and including the time of the special meeting, a Certificate
evidencing such Shareholder’s ownership of all Shares owned by such Shareholder, (B) who is
entitled to vote at the meeting and present in person or by proxy at the meeting to answer
questions concerning the nomination or business and (C) who complies with the notice
procedures set forth in this Section 9.7(d). If, pursuant to the request of the Chairman, the
President or a majority of the members of the Board of Directors, the Company calls a special
meeting of Shareholders for the purpose of electing one or more directors to the Board of
Directors, any such Shareholder may nominate a person or persons (as the case may be) for
election to such position(s) as specified in the Company’s notice of meeting, if the
Shareholder’s notice contains the information required by Section 9.7(a)(2) and the notice has
been delivered to the Secretary at the principal executive offices of the Company not earlier
than the close of business on the one hundred twentieth (120th) day prior to such special
meeting nor later than the later of (x) the ninetieth (90th) day prior to such special meeting or
(y) the tenth (10th) day following the day on which public announcement is first made of the
date of such special meeting and of the nominees proposed by the Board of Directors to be
elected at such meeting. In no event shall the public announcement of a postponement or
adjournment of a special meeting to a later date or time commence a new time period for the
giving of a Shareholder’s notice as described above. No Shareholder may give a notice to the
Secretary provided for in this Section 9.7(d) unless such Shareholder holds a Certificate for all
Shares owned by such Shareholder, and a copy of each Certificate shall accompany such
Shareholder’s notice to the Secretary in order for such notice to be effective; provided, however,
that (x) the provisions of this sentence and clause (A) of Section 9.7(d)(ii) shall be inapplicable
unless Shareholders are entitled to receive a Certificate evidencing the Shares owned by them,
and (y) if clause (x) of this proviso is applicable, no Shareholder may give a notice to the
Secretary described in this Section 9.7(d) unless such Shareholder is, at the time of giving such
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notice and through and including the time of the special meeting, a Shareholder of record of all
Shares owned by such Shareholder.
(e)
General. (1) Upon written request by the Secretary or the Board of Directors or
any committee thereof, any Shareholder proposing a nominee for election as a director or any
proposal for other business at a meeting of Shareholders shall provide, within three business
days of delivery of such request (or such other period as may be specified in such request),
written verification, satisfactory to the Secretary or the Board of Directors or any committee
thereof, in his, her or its sole discretion, of the accuracy of any information submitted by the
Shareholder pursuant to this Section 9.7. If a Shareholder fails to provide such written
verification within such period, the Secretary or the Board of Directors or any committee
thereof may treat the information as to which written verification was requested as not having
been provided in accordance with the procedures set forth in this Section 9.7.
(2) Only such persons who are nominated in accordance with the procedures set forth in
this Section 9.7 shall be eligible to serve as directors and only such business as shall have been
brought before the meeting with the procedures set forth in this Section 9.7 shall be transacted
at a meeting of Shareholders. The chairperson of the meeting shall have the power and duty to
determine whether a nomination proposed to be made or any business proposed to be brought
before the meeting was made at or brought before the meeting, as the case may be, in
accordance with the procedures set forth in this Section 9.7 and, if any proposed nomination or
business is not in compliance with this Section 9.7, to declare that such nomination or business
is out of order and should be disregarded.
(3) For purposes of this Section 9.7, (a) the “date of mailing of the notice” shall mean
the date of the proxy statement for the solicitation of proxies for election of directors and
(b) “public announcement” shall mean disclosure (i) in a press release reported by the Dow
Jones News Service, Associated Press or comparable news service or (ii) in a document
publicly filed by the Company with the Commission.
(4) The Company shall not be required to include in the Company’s proxy statement a
Shareholder nomination of one or more persons for election to the Board of Directors unless
(i) such nomination has been properly made in accordance with the provisions of this
Section 9.7 and (ii) the Board of Directors has endorsed such nomination. The Company shall
not be required to include in the Company’s proxy statement a Shareholder proposal other than
a Board of Directors nomination unless (i) such proposal has been properly made in accordance
with the provisions of this Section 9.7 and (ii) either the Board of Directors has endorsed such
proposal or the proposal has been made by Shareholders holding not less than 25% of the
Shares required to approve the proposal (or such lesser percentage as may be required by law).
In addition, the Company shall not be required to include in the Company’s proxy statement a
Shareholder proposal of business to be brought before an annual or special meeting of
Shareholders unless the proponent Shareholder or Shareholders shall have complied with (i) all
applicable requirements of state and federal law and the rules and regulations thereunder,
including without limitation Rule 14a-8 (or any successor provision) under the Exchange Act,
and (ii) the applicable procedures and other requirements set forth in this Section 9.7. Nothing
in this Section 9.7 shall be deemed to affect any right of the Company to omit a Shareholder
proposal from the Company’s proxy statement under the Exchange Act, including without
limitation nominations of persons for election to the Board of Directors and business to be
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brought before the Shareholders at an annual or special meeting of Shareholders. A
Shareholder proposal properly made in accordance with the provisions of this Section 9.7 shall
be considered at the meeting with respect to which it was made even if such proposal does not
appear in the Company’s proxy statement for that meeting.
(5) The Board of Directors may from time to time require any person nominated to
serve on the Board of Directors to agree in writing with regard to matters of business ethics and
confidentiality while such nominee serves as a Director, such agreement to be on the terms and
in a form determined satisfactory by the Board of Directors, as amended and supplemented
from time to time in the discretion of the Board of Directors. The terms of such agreement may
be substantially similar to the Code of Business Conduct and Ethics of the Company or any
similar code promulgated by the Company or may differ from or supplement such Code of
Business Conduct and Ethics or other code.
Section 9.8
Actions of Shareholders by Written Consent. Any action required or
permitted to be taken at a meeting of Shareholders may be taken without a meeting only by a
unanimous written consent of the Shareholders entitled to vote on the matter which sets forth
the action.
ARTICLE X
INDEMNIFICATION
Section 10.1

Indemnification.

(a)
To the fullest extent permitted by law but subject to the limitations expressly
provided in this Agreement or in any Bylaws of the Company, all Indemnitees shall be
indemnified and held harmless by the Company from and against any and all losses, claims,
damages, liabilities, joint or several, expenses (including legal fees and expenses), judgments,
fines, penalties, interest, settlements or other amounts arising from any and all claims, demands,
actions, suits or proceedings, whether civil, criminal, administrative or investigative, whether or
not by or in the right of the Company, in which any Indemnitee may be involved, or is
threatened to be involved, as a party or otherwise, in connection with any act or omission
performed, or omitted to be performed, by such Indemnitee in good faith on behalf of or with
respect to the Company or by reason of its status as an Indemnitee; provided that the Indemnitee
shall not be indemnified and held harmless if there has been a final and non-appealable
judgment entered by a court of competent jurisdiction determining that, in respect of the matter
for which the Indemnitee is seeking indemnification pursuant to this Section 10.1, the
Indemnitee acted in bad faith or engaged in fraud, willful misconduct, or in the case of a
criminal matter, acted with knowledge that the Indemnitee’s conduct was unlawful.
(b)
To the fullest extent permitted by law, expenses (including legal fees and
expenses) incurred by an Indemnitee who is indemnified pursuant to Section 10.1 in defending
any claim, demand, action, suit or proceeding shall, from time to time, be advanced by the
Company prior to a determination that the Indemnitee is not entitled to be indemnified upon
receipt by the Company of any undertaking by or on behalf of the Indemnitee to repay such
amount if it shall be determined that the Indemnitee is not entitled to be indemnified as
authorized in this Section 10.1.
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(c)
The indemnification, advancement of expenses and other provisions of this
Section 10.1 shall be in addition to any other rights to which an Indemnitee may be entitled
under any agreement, pursuant to any vote of the holders of Outstanding Shares entitled to vote
on such matter, pursuant to a vote of the Board of Directors, as a matter of law or otherwise,
both as to actions in the Indemnitee’s capacity as an Indemnitee and as to actions in any other
capacity, and shall continue as to an Indemnitee who has ceased to serve in such capacity and
shall inure to the benefit of the heirs, successors, assigns and administrators of the Indemnitee.
(d)
The Company may purchase and maintain insurance, on behalf of its Directors
and Officers, and such other Persons as the Board of Directors shall determine, against any
liability that may be asserted against or expense that may be incurred by such Person in
connection with the Company’s activities or such Person’s activities on behalf of the Company,
regardless of whether the Company would have the power to indemnify such Person against
such liability under the provisions of this Agreement or otherwise.
(e)
For purposes of the definition of Indemnitee in Section 1.1, the Company shall
be deemed to have requested an Indemnitee to serve as fiduciary of an employee benefit plan
whenever the performance by such Indemnitee of his or her duties to the Company also imposes
duties on, or otherwise involves services by, such Indemnitee to the plan or participants or
beneficiaries of the plan; excise taxes assessed on an Indemnitee with respect to an employee
benefit plan pursuant to applicable law shall constitute “fines” within the meaning of this
Section 10.1; and action taken or omitted by such Indemnitee with respect to any employee
benefit plan in the performance of such Indemnitee’s duties for a purpose reasonably believed
by him or her to be in the interest of the participants and beneficiaries of the plan shall be
deemed to be for a purpose that is in, or not opposed to, the best interests of the Company.
(f)
Any indemnification pursuant to this Section 10.1 shall be made only out of the
assets of the Company, it being agreed that the Shareholders shall not be personally liable for
such indemnification and shall have no obligation to contribute or loan any monies or property
to the Company to enable it to effectuate such indemnification.
(g)
An Indemnitee shall not be denied indemnification in whole or in part under
this Section 10.1 because the Indemnitee had an interest in the transaction with respect to which
the indemnification applies if the transaction was otherwise permitted by the terms of this
Agreement or applicable law.
(h)
The indemnification, advancement of expenses and other provisions of this
Section 10.1 are for the benefit of the Indemnitees, their heirs, successors, assigns and
administrators and shall not be deemed to create any rights for the benefit of any other Persons.
(i)
No amendment, modification or repeal of this Section 10.1 or any provision
hereof shall in any manner terminate, reduce or impair the right of any past, present or future
Indemnitee to be indemnified by the Company, nor the obligations of the Company to
indemnify any such Indemnitee under and in accordance with the provisions of this Section 10.1
as in effect immediately prior to such amendment, modification or repeal with respect to claims
arising from or relating to matters occurring, in whole or in part, prior to such amendment,
modification or repeal, regardless of when such claims may arise or be asserted.
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(j)
The Company shall have the power, with the approval of the Board of
Directors, to provide such indemnification and advancement of expenses to a person who served
a predecessor of the Company in any of the capacities described above and to any employee or
agent of the Company or a predecessor of the Company.
(k)
The provisions of this Article X shall be applicable to all claims, demands,
actions, suits or proceedings made or commenced after the adoption thereof whether arising
from acts or omissions to act occurring before or after its adoption.
Section 10.2

Exculpation of Liability.

(a)
The personal liability of each member of its Board of Directors to the
Company, its Shareholders or any other Person bound by this Agreement is hereby eliminated
for monetary damages for breach of fiduciary duty as a Director; provided, however, that, the
foregoing shall not eliminate the liability of a director (i) for any breach of such director’s duty
of loyalty to the Company or the Shareholders as modified by this Agreement, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or a knowing violation of
law, or (iii) for any transaction from which such director derived an improper personal benefit.
(b)
Notwithstanding anything to the contrary set forth in this Agreement, no
Indemnitee shall be liable for monetary damages to the Company, the Shareholders or any other
Person bound by this Agreement for losses sustained or liabilities incurred as a result of any act
or omission of an Indemnitee unless there has been a final, non-appealable judgment entered by
a court of competent jurisdiction determining that, in respect of the matter in question, the
Indemnitee acted in bad faith or engaged in fraud, willful misconduct or, in the case of a
criminal matter, acted with knowledge that the Indemnitee’s conduct was unlawful.
(c)
The Board of Directors may exercise any of the powers granted to it by this
Agreement and perform any of the duties imposed upon it hereunder either directly or by or
through its agents, and the Board of Directors shall not be responsible for any misconduct or
negligence on the part of any such agent appointed by the Board of Directors in good faith.
(d)
The provisions of this Agreement, to the extent that they restrict or eliminate or
otherwise modify the duties (including fiduciary duties) and liabilities of an Indemnitee
otherwise existing at law or in equity, are agreed by the Shareholders to replace such other
duties and liabilities of such Indemnitee.
(e)
Any amendment, modification or repeal of this Section 10.2 or any provision
hereof shall be prospective only and shall not in any way affect the limitations on the liability of
any Indemnitee and other protective provisions under this Section 10.2 as in effect immediately
prior to such amendment, modification or repeal with respect to claims arising from or relating
to matters occurring, in whole or in part, prior to such amendment, modification or repeal,
regardless of when such claims may arise or be asserted and provided such Person became an
Indemnitee hereunder prior to such amendment, modification or repeal.
Section 10.3
Indemnification of the Company. To the fullest extent permitted by
law, each Shareholder will be liable to the Company (and any Subsidiaries or Affiliates thereof)
for, and indemnify and hold harmless the Company (and any Subsidiaries or Affiliates thereof)

43

from and against, all costs, expenses, penalties, fines or other amounts, including, without
limitation, reasonable attorneys’ and other professional fees, whether third party or internal,
arising from such Shareholder’s breach of or failure to fully comply with any covenant,
condition or provision of this Agreement or any Bylaws, including, without limitation, Sections
8.1 through 8.2 of Article VIII and Section 9.7 of Article IX and the provisions of any Bylaws
that may address similar matters as those contained in such sections, or any action by or against
the Company (or any Subsidiaries or Affiliates thereof) in which such Shareholder is not the
prevailing party, and shall pay such indemnitee such amounts on demand, together with interest
on such amounts, which interest will accrue at the rate of interest provided in any Bylaws of the
Company for indemnification amounts payable by a Shareholder to any such indemnitee
pursuant to this Section 10.3 or any Bylaws or if there are no Bylaws of the Company or if any
such Bylaws which may be in effect do not provide for a rate of interest for any such amounts
then the rate of interest for such amounts shall be the lesser of 15% per annum compounded and
the maximum amount permitted by law, in each case from the date such costs or the like are
incurred until the receipt of repayment by the indemnitee.
Section 10.4
Limitation of Liability. If there is any liability on the part of the Initial
Shareholder or any Subsidiary or Affiliate thereof that is a real estate investment trust, with
respect to any matter under this Agreement, the following shall apply: THE DECLARATION
OF TRUST ESTABLISHING HPT (OR, AS APPLICABLE, SUCH SUBSIDIARY OR
AFFILIATE), A COPY OF WHICH, TOGETHER WITH ALL AMENDMENTS THERETO
(EACH A “DECLARATION” AND TOGETHER THE “DECLARATIONS”), IS DULY FILED
WITH THE DEPARTMENT OF ASSESSMENTS AND TAXATION OF THE STATE OF
MARYLAND, PROVIDES THAT THE NAME “HOSPITALITY PROPERTIES TRUST”
(OR, AS APPLICABLE, THE NAME OF SUCH SUBSIDIARY OR AFFILIATE) REFERS
TO THE TRUSTEES UNDER THE DECLARATION COLLECTIVELY AS TRUSTEES,
BUT NOT INDIVIDUALLY OR PERSONALLY, AND THAT NO TRUSTEE, OFFICER,
SHAREHOLDER, EMPLOYEE OR AGENT OF HPT (OR, AS APPLICABLE, SUCH
SUBSIDIARY OR AFFILIATE) SHALL BE HELD TO ANY PERSONAL LIABILITY,
JOINTLY OR SEVERALLY, FOR ANY OBLIGATION OF, OR CLAIM AGAINST, HPT
(OR, AS APPLICABLE, SUCH SUBSIDIARY OR AFFILIATE). ALL PERSONS DEALING
WITH HPT (OR, AS APPLICABLE, SUCH SUBSIDIARY OR AFFILIATE) IN ANY WAY,
SHALL LOOK ONLY TO THE ASSETS OF HPT (OR, AS APPLICABLE, SUCH
SUBSIDIARY OR AFFILIATE) FOR THE PAYMENT OF ANY SUM OR THE
PERFORMANCE OF ANY OBLIGATION.
ARTICLE XI
BOOKS, RECORDS, ACCOUNTING AND REPORTS
Section 11.1
No Right of Inspection or Access. Except as the Board of Directors
may specify in one or more instances or categories, to the maximum extent permitted by
Section 18-305(g) of the Delaware LLC Act, no Shareholder shall have the right to inspect, or
obtain a copy of, any of the books and records of the Company, and no Shareholder shall have
any right of access to any Director or Officer of the Company. Any right of inspection or
access granted by the Board of Directors shall be subject to such restrictions, including
confidentiality restrictions, as the Board of Directors may impose. The Company shall not be
required to furnish any reports or other information to the Shareholders except as otherwise
required by applicable law, rule or regulation.
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ARTICLE XII
DISSOLUTION AND LIQUIDATION
Section 12.1
Dissolution. The Company shall dissolve, and its affairs shall be
wound up, only upon the first to occur of the following:
(a)
an election to dissolve the Company by the Board of Directors that is approved
by the holders of a Share Plurality;
(b)
the sale, exchange or other disposition of all or substantially all of the assets
and properties of the Company and the Company’s Subsidiaries unless otherwise determined by
the Board of Directors;
(c)
the entry of a decree of judicial dissolution of the Company pursuant to the
provisions of the Delaware LLC Act; or
(d)

the reduction of the number of Shareholders to zero.

Section 12.2
Liquidator. Upon dissolution of the Company, the Board of Directors
shall select one or more Persons to act as Liquidator. The Liquidator (if other than the Board of
Directors) shall be entitled to receive such compensation for its services as may be approved by
holders of a Share Majority. The Liquidator (if other than the Board of Directors) shall agree
not to resign at any time without 15 days’ prior notice and may be removed at any time, with or
without cause, by notice of removal approved by holders of a Share Majority. Upon
dissolution, removal or resignation of the Liquidator, a successor and substitute Liquidator (who
shall have and succeed to all rights, powers and duties of the original Liquidator) shall within 30
days thereafter be approved by holders of a Share Majority. The right to approve a successor or
substitute Liquidator in the manner provided herein shall be deemed to refer also to any such
successor or substitute Liquidator approved in the manner herein provided. Except as expressly
provided in this Article XII, the Liquidator approved in the manner provided herein shall have
and may exercise, without further authorization or consent of any of the parties hereto, all of the
powers conferred upon the Board of Directors under the terms of this Agreement (but subject to
all of the applicable limitations, contractual and otherwise, upon the exercise of such powers)
necessary or appropriate to carry out the duties and functions of the Liquidator hereunder for
and during the period of time required to complete the winding up and liquidation of the
Company as provided for herein.
Section 12.3
Liquidation. The Liquidator shall proceed to dispose of the assets of
the Company, discharge its liabilities, and otherwise wind up its affairs in such manner and over
such period as determined by the Liquidator, subject to the applicable provisions of the
Delaware LLC Act.
Section 12.4
Cancellation of Certificate of Formation. Upon the completion of the
distribution of Company cash and property as provided in Section 12.3 in connection with the
liquidation of the Company, the Certificate of Formation and all qualifications of the Company
as a foreign limited liability company in jurisdictions other than the State of Delaware shall be
canceled and such other actions as may be necessary to terminate the Company shall be taken.
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Section 12.5
Return of Contributions. No Shareholder, Director or Officer of the
Company will be personally liable for, or have any obligation to contribute or loan any monies
or property to the Company to enable it to effectuate, the return of any capital contributions of
any Shareholder or Shareholders, or any portion thereof, it being expressly understood that any
such return shall be made solely from Company assets.
Section 12.6
Waiver of Partition. To the maximum extent permitted by law, each
Shareholder hereby waives any right to partition of the Company property.
Section 12.7
No Shareholder Right to Dissolve. Except as specifically contemplated
by Section 12.1, the Shareholders shall have no right to dissolve or liquidate the Company.
ARTICLE XIII
AMENDMENT OF AGREEMENT
Section 13.1

Amendment of Limited Liability Company Agreement.

(a)
General Amendments. Except as provided in Section 13.1(b), the Board of
Directors may amend any of the terms of this Agreement but only in compliance with the terms,
conditions and procedures set forth in this Section 13.1(a). If the Board of Directors desires to
amend any provision of this Agreement other than pursuant to Section 13.1(b), then it shall first
adopt a resolution setting forth the amendment proposed, declaring its advisability, and either
calling a special meeting of the Shareholders entitled to vote in respect thereof for the
consideration of such amendment or directing that the amendment proposed be considered at
the next annual meeting of the Shareholders. Amendments to this Agreement may be proposed
only by or with the consent of the Board of Directors. In the event that applicable law requires
that amendments may be proposed by the Shareholders, such amendments may be proposed
only by the holders of the percentage of Shares specified by law or if no such percentage is
specified then by the holders of 25% of the Outstanding Shares; in addition, no such proposal
shall be considered unless such proposal has been properly made in accordance with the
provisions of Section 9.7. A special or annual meeting to consider any such proposal shall be
called and held upon notice in accordance with Article IX of this Agreement. The notice shall
set forth such amendment in full or a brief summary of the changes to be effected thereby, as
the Board of Directors shall deem advisable. At the meeting, a vote of Shareholders entitled to
vote thereon shall be taken for and against the proposed amendment. A proposed amendment
shall be effective upon its approval in accordance with the provisions of Section 9.1(b).
(b)
Amendments to be Adopted Solely by the Board of Directors. Notwithstanding
Section 13.1(a), the Board of Directors, without the approval or any other action of any
Shareholder, may amend any provision of this Agreement, and execute, swear to, acknowledge,
deliver, file and record whatever documents may be required in connection therewith, to reflect:
(i)

a change in the name of the Company, the location of the principal place
of business of the Company, the registered agent of the Company or the
registered office of the Company;

(ii)

the admission, substitution or removal of Shareholders in accordance
with this Agreement;
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(iii) any change as to which the Board of Directors reasonably determines is
customarily of the type contained in the bylaws of a corporation
organized under the Delaware General Corporation Law, including
without limitation, any of the provisions of Articles IV, VII, IX, X, XI
and XV;
(iv)

a change that the Board of Directors determines (A) does not adversely
affect the Shareholders (including any particular class or series of Shares
as compared to other classes or series of Shares) in any material respect,
(B) to be necessary or appropriate to (1) satisfy any requirements,
conditions or guidelines contained in any opinion, directive, order, ruling
or regulation of any federal or state agency or judicial authority or
contained in any federal or state statute (including the Delaware LLC
Act) or (2) facilitate the trading of the Shares (including the division of
any class or series of Outstanding Shares into different classes or series to
facilitate uniformity of tax consequences within such classes or series of
Shares) or comply with any rule, regulation, guideline or requirement of
any National Securities Exchange on which the Common Shares or other
securities of the Company are or will be listed for trading, compliance
with any of which the Board of Directors deems to be in the best interests
of the Company and the Shareholders, (C) is required to effect the intent
of the provisions of this Agreement or is otherwise contemplated by this
Agreement or (D) is required or desired to correct any ambiguity or
mistake in this Agreement determined to be such by the Board of
Directors;

(v)

notwithstanding the provisions of Section 13.1(b)(iv)(A), any change that
the Board of Directors determines to be in the best interest of the
Shareholders of the Company as a whole and regardless of whether or not
such provision is adverse to any class or series of Shares or particular
Shareholder or group of Shareholders;

(vi)

a change in the fiscal year or taxable year of the Company and any other
changes that the Board of Directors determines to be necessary or
appropriate as a result of a change in the fiscal year or taxable year of the
Company including, if the Board of Directors shall so determine, a
change in the definition of “Quarter”;

(vii) notwithstanding the provisions of Section 13.1(b)(iv)(A), an amendment
that the Board of Directors determines to be necessary or appropriate in
connection with the authorization or issuance of any class or series of
Shares or other securities of the Company pursuant to Section 5.3;
(viii) an amendment that the Board of Directors, in its sole discretion,
determines to be necessary or appropriate to implement a defensive
shareholder rights plan similar to a shareholder rights plan, or “poison
pill,” for corporations, including the issuance of a dividend of rights to
each Shareholder that would become exercisable if any Person or group
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(an “Acquiring Person”) acquires ownership in excess of a specified
percentage of the Outstanding Shares or initiates a tender offer for in
excess of that specified percentage of the Outstanding Shares; and the
provisions of such a plan may include provisions that delegate all or
certain decisions to Directors who have specified qualifications,
including a lack of a relationship to the Acquiring Person and/or specified
tenure on the Board of Directors;
(ix)

any amendment expressly permitted in this Agreement to be made by the
Board of Directors acting alone;

(x)

an amendment effected, necessitated or contemplated by a Merger
Agreement approved in accordance with Section 14.3;

(xi)

an amendment that the Board of Directors determines to be necessary or
appropriate to reflect and account for the formation by the Company of,
or investment by the Company in, any corporation, partnership, joint
venture, limited liability company or other entity; or

(xii) any other amendments substantially similar to the foregoing.
Section 13.2

Amendment Requirements.

(a)
Notwithstanding the provisions of Section 13.1, no provision of this Agreement
that establishes a percentage of Outstanding Shares required to take any action shall be
amended, altered, changed, repealed or rescinded in any respect that would reduce such voting
percentage unless such amendment is approved by the affirmative vote of holders of
Outstanding Shares whose aggregate Outstanding Shares constitute not less than the voting
requirement sought to be reduced.
(b)
Notwithstanding the provisions of Section 13.1, no amendment to this
Agreement may (i) enlarge the obligations of any Shareholder without its consent, unless such
shall be deemed to have occurred as a result of an amendment approved pursuant to
Section 13.2(c), (ii) change Section 12.1(a), (iii) give any Person the right to dissolve the
Company other than in accordance with Section 12.1 or (iv) change the term of existence of the
Company.
(c)
Except as provided in Section 14.3, and without limitation of the Board of
Directors’ authority to adopt amendments to this Agreement without the approval of any
Shareholders as contemplated in Section 13.1, any amendment that would have a material
adverse effect on the rights or preferences of any class of Shares in relation to other classes of
Shares must be approved by the holders of not less than a majority of the Outstanding Shares of
the class affected.

48

ARTICLE XIV
MERGER, CONSOLIDATION OR CONVERSION
Section 14.1
Authority. The Company may merge or consolidate with one or more
limited liability companies or “other business entities” as defined in the Delaware LLC Act, or
convert into another entity, whether such entity is formed under the laws of the State of
Delaware or any other state of the United States of America, pursuant to a written agreement of
merger or consolidation (“Merger Agreement”) or a written plan of conversion (“Plan of
Conversion”), as the case may be, in accordance with this Article XIV.
Section 14.2
Procedure for Merger, Consolidation or Conversion. Merger,
consolidation or conversion of the Company pursuant to this Article XIV requires the prior
approval of the Board of Directors.
(a)
If the Board of Directors shall determine to consent to the merger or
consolidation, the Board of Directors shall approve the Merger Agreement, which shall set
forth:
(i)

the names and jurisdictions of formation or organization of each of the
business entities proposing to merge or consolidate;

(ii)

the name and jurisdiction of formation or organization of the business
entity that is to survive the proposed merger or consolidation (the
“Surviving Business Entity”);

(iii) the terms and conditions of the proposed merger or consolidation;
(iv)

the manner and basis of canceling the rights or securities of, or interests
in, each constituent entity or of exchanging or converting the rights or
securities of, or interests in, each constituent business entity for, or into,
cash, property, rights, or securities of or interests in, the Surviving
Business Entity; and if any rights or securities of, or interests in, any
constituent business entity are not to be exchanged or converted solely
for, or into, cash, property, rights, or securities of or interests in, the
Surviving Business Entity, the cash, property, rights, or securities of or
interests in, any limited liability company or other business entity which
the holders of such rights, securities or interests are to receive;

(v)

a statement of any changes in the constituent documents or the adoption
of new constituent documents (the certificate of formation or limited
liability company agreement, articles or certificate of incorporation,
articles of trust, declaration of trust, certificate or agreement of limited
partnership or other similar charter or governing document) of the
Surviving Business Entity to be effected by such merger or consolidation;

(vi)

the effective time of the merger or consolidation, which may be the date
of the filing of the certificate of merger or consolidation pursuant to
Section 14.4 or a later date specified in or determinable in accordance
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with the Merger Agreement (provided, that if the effective time of the
merger or consolidation is to be later than the date of the filing of the
certificate of merger or consolidation, the effective time shall be fixed no
later than the time of the filing of the certificate of merger or
consolidation and stated therein); and
(vii) such other provisions with respect to the proposed merger or
consolidation that the Board of Directors determines to be necessary or
appropriate.
(b)
If the Board of Directors shall determine to consent to the conversion, the
Board of Directors may approve and adopt a Plan of Conversion containing such terms and
conditions that the Board of Directors determines to be necessary or appropriate.
Section 14.3

Approval by Shareholders of Merger, Consolidation or Conversion.

(a)
Except as provided in Section 14.3(d), the Board of Directors, upon its approval
of the Merger Agreement or Plan of Conversion, as the case may be, shall direct that the Merger
Agreement or Plan of Conversion, as applicable, be submitted to a vote of Shareholders,
whether at an annual meeting or a special meeting, in either case in accordance with the
requirements of Article IX. A copy or a summary of the Merger Agreement or Plan of
Conversion, as applicable, shall be included in or enclosed with the notice of meeting.
(b)
Except as provided in Section 14.3(d), the Merger Agreement or Plan of
Conversion, as applicable, shall be approved upon receiving the affirmative vote or consent of
the holders of a Share Plurality.
(c)
Except as provided in Section 14.3(d), after such approval by vote or consent of
the Shareholders, and at any time prior to the filing of the certificate of merger or a certificate of
conversion pursuant to Section 14.4, the merger, consolidation or conversion may be abandoned
or amended pursuant to provisions therefor, if any, set forth in the Merger Agreement or the
Plan of Conversion, as the case may be.
(d)
Notwithstanding anything else contained in this Article XIV or in this
Agreement, the Board of Directors is permitted without Shareholder approval to create,
dissolve, merge, consolidate or convert the Company or any Subsidiary, or convey all of the
Company’s assets to another limited liability entity, if the principal purpose of such action, as
determined by the Board of Directors, is to effect a change in the legal form of the Company’s
business, including to change the Company into a corporation, limited partnership, trust or other
legal entity, to change the jurisdiction of organization of the Company or any combination of
the foregoing.
(e)
Notwithstanding anything else contained in this Article XIV or in this
Agreement, the Board of Directors is permitted without Shareholder approval to mortgage, sell
and leaseback, pledge, hypothecate, or grant a security interest in, some, all or substantially all
of the assets of the Company or the Company’s Subsidiaries and permit the sale upon
foreclosure or other realization of such an encumbrance.
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(f)
Shareholders are not entitled to dissenters’ rights of appraisal in the event of a
merger, consolidation or conversion involving the Company, a sale of all or substantially all of
the assets of the Company or the Company’s Subsidiaries, or any other transaction or event.
Section 14.4
Certificate of Merger or Conversion. Upon the required approval by
the Board of Directors and the Shareholders (if required) of a Merger Agreement or a Plan of
Conversion, as the case may be, a certificate of merger or consolidation or certificate of
conversion, as applicable, shall be executed and filed with the Secretary of State of the State of
Delaware in conformity with the requirements of the Delaware LLC Act.
Section 14.5
Business Combination Limitations. Notwithstanding any other
provision of this Agreement, but in addition to the transfer restrictions contained in this
Agreement, with respect to any “Business Combination” (as such term is defined in Section 203
of the Delaware General Corporation Law), the provisions of Section 203 of the Delaware
General Corporation Law shall be applied with respect to the Company as though the Company
were a Delaware corporation, the Shareholders were stockholders of such corporation and the
Board of Directors was the board of directors of such corporation. Any amendment of this
Section shall be governed by Article XIII.
ARTICLE XV
GENERAL PROVISIONS
Section 15.1
Fiscal Year. The fiscal year of the Company shall be a fiscal year
ending December 31 or as otherwise determined by the Board of Directors.
Section 15.2
Addresses and Notices. Any notice, demand, request, report or proxy
materials required or permitted to be given or made to a Shareholder under this Agreement shall
be in writing and shall be deemed given or made when delivered in person, by mail, by
recognized national courier service, by presenting it to such Shareholder personally, by leaving
it at the Shareholder’s residence or usual place of business or by any other means, including
electronic delivery, permitted by the Delaware LLC Act, the Exchange Act and any applicable
Exchange Rule. Any notice to the Company shall be deemed given if received by the Secretary
at the principal office of the Company designated by the Board of Directors. The Board of
Directors and the Officers may rely and shall be protected in relying on any notice or other
document from a Shareholder or other Person if believed by it to be genuine.
Section 15.3
Bylaws. The Board of Directors is authorized to adopt Bylaws
governing the affairs of the Company provided that such Bylaws are not inconsistent with this
Agreement. For the avoidance of doubt, no bylaw shall be deemed to be inconsistent with this
Agreement (i) if the Board had the authority, at the time the bylaw was adopted or any time
thereafter, to remove the inconsistency pursuant to Section 13.1(b) or (ii) if such bylaw is
furtherance of any provision of this Agreement.
Section 15.4
Further Action. The parties shall execute and deliver all documents,
provide all information and take or refrain from taking action as may be necessary or
appropriate to achieve the purposes of this Agreement.
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Section 15.5
Binding Effect. This Agreement shall be binding upon and inure to the
benefit of the parties hereto and their heirs, executors, administrators, successors, legal
representatives and permitted assigns.
Section 15.6
Integration. This Agreement constitutes the entire agreement among
the parties hereto pertaining to the subject matter hereof and supersedes all prior agreements and
understandings pertaining thereto.
Section 15.7
Creditors. None of the provisions of this Agreement shall be for the
benefit of, or shall be enforceable by, any creditor of the Company.
Section 15.8
Waiver. No failure by any party to insist upon the strict performance of
any covenant, duty, agreement or condition of this Agreement or to exercise any right or
remedy consequent upon a breach thereof shall constitute waiver of any such breach of any
other covenant, duty, agreement or condition.
Section 15.9
Counterparts. This Agreement may be executed in counterparts, all of
which together shall constitute an agreement binding on all the parties hereto, notwithstanding
that all such parties are not signatories to the original or the same counterpart. Each party shall
become bound by this Agreement immediately upon affixing its signature hereto or, in the case
of a Person acquiring a Share, as otherwise provided in this Agreement.
Section 15.10 Applicable Law. This Agreement shall be construed in accordance with
and governed by the laws of the State of Delaware, without regard to principles of conflict of
laws.
Section 15.11 Invalidity of Provisions. If any provision of this Agreement is or
becomes invalid, illegal or unenforceable in any respect, the validity, legality and enforceability
of the remaining provisions contained herein shall not be affected thereby.
Section 15.12 Consent of Shareholders. Each Shareholder hereby expressly consents
and agrees that, whenever in this Agreement it is specified that an action may be taken without
the consent of Shareholders or upon the affirmative vote or consent of less than all of the
Shareholders, such action may be so taken without the consent of Shareholders or upon the
concurrence of less than all of the Shareholders and each Shareholder shall be bound by the
results of such action.
Section 15.13 Signatures. The use of facsimile signatures affixed in the name and on
behalf of the transfer agent and registrar of the Company on certificates representing Shares is
expressly permitted by this Agreement. Any Board of Directors or Shareholder written consent
or approval may be evidenced by faxed signatures or other electronic representation delivered to
the Secretary.
ARTICLE XVI
ARBITRATION
Section 16.1
Procedures for Arbitration of Disputes. Any disputes, claims or
controversies brought by or on behalf of any shareholder of the Company (which, for purposes
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of this Article XVI, shall mean any shareholder of record or any beneficial owner of shares of
the Company, or any former shareholder of record or beneficial owner of shares of the
Company), either on his, her or its own behalf, on behalf of the Company or on behalf of any
series or class of shares of the Company or shareholders of the Company against the Company
or any director, officer, manager (including The RMR Group LLC and The RMR Group Inc. or
its or their successors), agent or employee of the Company, including disputes, claims or
controversies relating to the application or enforcement of this Agreement or any Bylaws of the
Company (all of which are referred to as “Disputes”) or relating in any way to such a Dispute or
Disputes, shall on the demand of any party to such Dispute be resolved through binding and
final arbitration in accordance with the procedures and rules for arbitration prescribed by any
Bylaws of the Company. For the avoidance of doubt, and not as a limitation, Disputes are
intended to include derivative actions against directors, officers or managers of the Company
and class actions by shareholders against those individuals or entities and the Company. For the
avoidance of doubt, a Dispute shall include a Dispute made derivatively on behalf of one party
against another party. Notwithstanding the foregoing, (a) the provisions of this Article XVI
shall not apply to any request for a declaratory judgment or similar action regarding the
meaning, interpretation or validity of any provision of this Agreement or any Bylaws of the
Company, but such request shall be heard and determined by a court of competent jurisdiction
and (b) in the event a Dispute involves both a question of the meaning, interpretation or validity
of any provision of this Agreement or any Bylaws of the Company and any other matter in
dispute, the arbitration of such other matter in dispute, if dependent upon a determination of the
meaning, interpretation or validity of any provision of this Agreement or any Bylaws of the
Company, shall be stayed until a final, non-appealable judgement regarding such meaning,
interpretation or validity has been rendered by a court of competent jurisdiction.
Section 16.2
Award Final. The award or decision of the arbitrator(s), which in the
case of an appeal in accordance with the procedures and rules for arbitration prescribed in any
Bylaws of the Company is the decision rendered by an appeal tribunal, shall be final and
binding upon the parties thereto and shall be the sole and exclusive remedy between such
parties relating to the Dispute, including any claims, counterclaims, issues or accounting
presented to the arbitrators. Judgment upon the Award may be entered in any court having
jurisdiction. To the fullest extent permitted by law, no application or appeal to any court of
competent jurisdiction may be made in connection with any question of law arising in the
course of arbitration or with respect to any award made, except for actions relating to
enforcement of this agreement to arbitrate or any arbitral award issued hereunder and except for
actions seeking interim or other provisional relief in aid of arbitration proceedings in any court
of competent jurisdiction.
Section 16.3
Costs and Expenses. Except as otherwise set forth in this
Agreement, including Section 10.3, or any Bylaws of the Company, or agreed between the
parties, each party involved in a Dispute shall bear its own costs and expenses (including
attorneys’ fees), and the arbitrators shall not render an award that would include shifting of any
such costs or expenses (including attorneys’ fees) or, in a derivative case or class action, award
any portion of the Company’s award to the claimant or the claimant’s attorneys.
Section 16.4
Beneficiaries. This Article XVI is intended to benefit and be
enforceable by the shareholders, directors, officers, managers (including The RMR Group LLC
and The RMR Group Inc. or its or their successors), agents or employees of the Company and
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the Company and shall be binding on the shareholders of the Company and the Company, as
applicable, and shall be in addition to, and not in substitution for, any other rights to
indemnification or contribution that such individuals or entities may have by contract or
otherwise.

[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the parties hereto have executed or have otherwise become
bound by this Agreement as of the date first written above.

INITIAL SHAREHOLDER:

ADDITIONAL SHAREHOLDERS:

HOSPITALITY PROPERTIES TRUST

All Shareholders hereafter admitted
as Shareholders of the Company
pursuant to the Distribution or
otherwise in accordance with this
Agreement.

By: /s/ John G. Murray
Name:John G. Murray
Title: President

[Signature Page to Amended and Restated Limited Liability Company Agreement]
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TRAVELCENTERS OF AMERICA LLC
AMENDED AND RESTATED BYLAWS
These AMENDED AND RESTATED BYLAWS (these "Bylaws") are made as of the
date set forth above by the Board of Directors.
ARTICLE I
OFFICES
Section 1.1 Offices. The Board of Directors may establish and change the principal
office or place of business of the Company at any time and may cause the Company to establish
other offices or places of business in various jurisdictions.
ARTICLE II
MEETINGS OF SHAREHOLDERS
Section 2.1 Place. All meetings of shareholders shall be held at the principal
executive office of the Company or at such other place as shall be set by the Board of Directors
as stated in the notice of the meeting. For purposes of these Bylaws, all references to
"shareholders" of the Company shall have the same meaning as the term "Shareholders" as used
and defined in the Company's Limited Liability Company Agreement (as it may be amended
from time to time, the "LLC Agreement").
Section 2.2 Annual Meeting. An annual meeting of the shareholders for the election
of directors and the transaction of any business within the powers of the Company shall be called
by the Board of Directors and shall be held on a date and at the time set by the Board of
Directors. Failure to hold an annual meeting does not invalidate the Company's existence or
affect any otherwise valid acts of the Company.
Section 2.3 Special Meetings. The chairman of the board, if any, or a majority of the
entire Board of Directors may call a special meeting of the shareholders. Nothing in these
Bylaws shall be construed to permit the shareholders to cause a special meeting of the
shareholders to be called.
Section 2.4 Notice of Regular or Special Meetings. If and to the extent required by
law, the secretary shall give to each shareholder of record entitled to vote at such meeting written
notice stating the time and place of the meeting and, in the case of a special meeting or as
otherwise may be required by any statute, the purpose for which the meeting is called, either by
mail, by recognized national courier service, by presenting it to such shareholder personally, by
leaving it at the shareholder's residence or usual place of business or by any other means,
including electronic delivery, permitted by the Delaware Limited Liability Company Act, the
Exchange Act and any applicable Exchange Rule. If mailed, such notice shall be deemed to be
given when deposited in the U.S. mail addressed to the shareholder at the shareholder's address
as it appears on the records of the Company, with postage thereon prepaid. If transmitted
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electronically, such notice shall be deemed to be given when transmitted to the shareholder by an
electronic transmission to any address or number of the shareholder at which the shareholder
receives electronic transmissions. The Company may give a single notice to all shareholders
who share an address, which single notice shall be effective to any shareholder at such address,
unless a shareholder objects to receiving such single notice or revokes a prior consent to
receiving such single notice. Failure to give notice of any meeting to one or more shareholders,
or any irregularity in such notice, shall not affect the validity of any meeting fixed in accordance
with this ARTICLE II or the validity of any proceedings at any such meeting.
Section 2.5 Notice of Adjourned Meetings. It shall not be necessary to give notice of
the time and place of any adjourned meeting or of the business to be transacted thereat other than
by announcement at the meeting at which such adjournment is taken.
Section 2.6 Meeting Business. Except as otherwise expressly set forth elsewhere in
these Bylaws, no business shall be transacted at an annual or special meeting of shareholders
except as specifically designated in the notice or otherwise properly brought before the
shareholders by or at the direction of the Board of Directors.
Section 2.7 Organization of Shareholder Meetings. Every meeting of shareholders
shall be conducted by an individual appointed by the Board of Directors to be chairperson of the
meeting or, in the absence of such appointment, by the chairman of the board, if there be one, or,
in the case of the absence of the chairman of the board, by a Managing Director in their order of
seniority, or, in the absence of all of the Managing Directors, by one of the following officers
present at the meeting in the following order: the vice chairman of the board, if there be one, the
president, the vice presidents in their order of seniority or, in the absence of such officers, a
chairperson chosen by the shareholders by the vote of holders of common shares of the Company
representing a majority of the votes cast on such appointment by shareholders present in person
or represented by proxy. The secretary, an assistant secretary or a person appointed by the Board
of Directors or, in the absence of such appointment, a person appointed by the chairperson of the
meeting shall act as secretary of the meeting and record the minutes of the meeting. If the
secretary presides as chairperson at a meeting of the shareholders, then the secretary shall not
also act as secretary of the meeting and record the minutes of the meeting. The order of business
and all other matters of procedure at any meeting of shareholders shall be determined by the
chairperson of the meeting. The chairperson of the meeting may prescribe such rules,
regulations and procedures and take such action as, in the discretion of such chairperson, are
appropriate for the proper conduct of the meeting, including, without limitation: (a) restricting
admission to the time set for the commencement of the meeting; (b) limiting attendance at the
meeting to shareholders of record of the Company, their duly authorized proxies or other such
persons as the chairperson of the meeting may determine; (c) limiting participation at the
meeting on any matter to shareholders of record of the Company entitled to vote on such matter,
their duly authorized proxies or other such persons as the chairperson of the meeting may
determine; (d) limiting the time allotted to questions or comments by participants;
(e) determining when and for how long the polls should be opened and when the polls should be
closed; (f) maintaining order and security at the meeting; (g) removing any shareholder or other
person who refuses to comply with meeting procedures, rules or guidelines as set forth by the
chairperson of the meeting; (h) concluding a meeting or recessing or adjourning the meeting to a
later date and time and at a place announced at the meeting; and (i) complying with any state and
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local laws and regulations concerning safety and security. Without limiting the generality of the
powers of the chairperson of the meeting pursuant to the foregoing provisions, the chairperson
may adjourn any meeting of shareholders for any reason deemed necessary by the chairperson,
including, without limitation, if (i) no quorum is present for the transaction of the business,
(ii) the Board of Directors or the chairperson of the meeting determines that adjournment is
necessary or appropriate to enable the shareholders to consider fully information that the Board
of Directors or the chairperson of the meeting determines has not been made sufficiently or
timely available to shareholders or (iii) the Board of Directors or the chairperson of the meeting
determines that adjournment is otherwise in the best interests of the Company. Unless otherwise
determined by the chairperson of the meeting, meetings of shareholders shall not be required to
be held in accordance with the general rules of parliamentary procedure or any otherwise
established rules of order.
Section 2.8 Quorum. A quorum for action at any meeting of shareholders shall be as
set forth in the LLC Agreement. If a quorum shall not be present at any meeting of shareholders,
the chairperson of the meeting shall have the power to adjourn the meeting from time to time
without the Company having to set a new record date or provide any additional notice of such
meeting, subject to any obligation of the Company to give notice pursuant to Section 2.5. At
such adjourned meeting at which a quorum shall be present, any business may be transacted
which might have been transacted at the meeting as originally notified. The shareholders
present, either in person or by proxy, at a meeting of shareholders which has been duly called
and convened and at which a quorum was established may continue to transact business until
adjournment, notwithstanding the withdrawal of enough votes to leave less than a quorum then
being present at the meeting.
Section 2.9 Voting. The vote required for any matter to be voted upon by the
shareholders shall be as set forth in the LLC Agreement. There shall not be cumulative voting of
the common shares of the Company.
Section 2.10 Proxies. A shareholder may cast the votes entitled to be cast by him or her
either in person or by proxy executed by the shareholder or by his or her duly authorized agent in
any manner permitted by law. Such proxy shall be filed with such officer of the Company or
third party agent as the Board of Directors shall have designated for such purpose for verification
prior to or at such meeting. Any proxy relating to shares of the Company shall be valid until the
expiration date therein or, if no expiration is so indicated, until the time permitted under
Delaware law or as otherwise provided in the LLC Agreement. At a meeting of shareholders, all
questions concerning the qualification of voters, the validity of proxies, and the acceptance or
rejection of votes, shall be decided by or on behalf of the chairperson of the meeting, subject to
Section 2.13.
Section 2.11 Record Date. The Board of Directors may fix the date for determination
of shareholders entitled to notice of and to vote at a meeting of shareholders. If no date is fixed
for the determination of the shareholders entitled to notice of and to vote at any meeting of
shareholders, only persons in whose names shares entitled to vote are recorded on the share
records of the Company at the close of business on the day next preceding the day on which
notice is given shall be entitled to vote at such meeting.

3

Section 2.12 Voting of Shares by Certain Holders. Shares of the Company registered in
the name of a corporation, partnership, trust or other entity, if entitled to be voted, may be voted
by the president or a vice president, a general partner, managing member or trustee thereof, as
the case may be, or a proxy appointed by any of the foregoing individuals, unless some other
person who has been appointed to vote such shares pursuant to a bylaw or a resolution of the
governing body of such corporation or other entity or pursuant to an agreement of the partners of
the partnership presents a certified copy of such bylaw, resolution or agreement, in which case
such person may vote such shares. Any trustee or other fiduciary may vote shares of the
Company registered in his or her name as such fiduciary, either in person or by
proxy. Notwithstanding the apparent authority created by the prior two sentences of this
Section 2.12 and the first two sentences of Section 9.5(a) of the LLC Agreement, the Board of
Directors or the chairperson of the meeting may require that such person acting for a corporation,
partnership, trust or other entity provide documentary evidence of his or her authority to vote the
shares and of the fact that the beneficial owner of the shares has been properly solicited and
authorized such person to vote as voted, and in the absence of such satisfactory evidence, the
Board of Directors or the chairperson may determine such votes have not been validly cast.
Section 2.13 Inspectors.
(a)
Before or at any meeting of shareholders, the chairperson of the meeting
may appoint one or more persons as inspectors for such meeting. In case any person who may
be appointed as an inspector fails to appear or act, the vacancy may be filled by appointment
made by the Board of Directors or at the meeting by the chairperson of the meeting. Such
inspectors, if any, shall (i) ascertain and report the number of shares of the Company represented
at the meeting, in person or by proxy, and the validity and effect of proxies, (ii) receive and
tabulate all votes, ballots or consents, (iii) report such tabulation to the chairperson of the
meeting, (iv) hear and determine all challenges and questions arising in connection with the right
to vote and (v) perform such other acts as are proper to conduct the election or vote with fairness
to all shareholders. In the absence of such a special appointment, the secretary may act as the
inspector.
(b)
Each report of an inspector shall be in writing and signed by him or her or
by a majority of them if there is more than one inspector acting at such meeting. If there is more
than one inspector, the report of a majority shall be the report of the inspectors. The report of the
inspector or inspectors on the number of shares of the Company represented at the meeting and
the results of the voting shall be prima facie evidence thereof.
Section 2.14 Nominations and Other Proposals to be Considered at Meetings of
Shareholders. Nominations of individuals for election to the Board of Directors and the proposal
of other business to be considered by the shareholders at meetings of shareholders may be
properly brought before the meeting only as set forth in this Section 2.14. Nothing in this
Section 2.14 shall be deemed to affect any right of a shareholder to request inclusion of a
proposal in, or the right of the Company to omit a non-binding, precatory proposal from, any
proxy statement filed by the Company with the United States Securities and Exchange
Commission (the "SEC") pursuant to Rule 14a-8 (or any successor provision) under the
Exchange Act. All judgments and determinations made by the Board of Directors or the
chairperson of the meeting, as applicable, under this Section 2.14 (including, without limitation,
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judgments and determinations as to the validity of a proposed nomination or a proposal of other
business for consideration by shareholders) shall be final and binding unless determined by an
arbitration panel or a court of competent jurisdiction to have been made in bad faith.
Section 2.14.1

Annual Meetings of Shareholders.

(a)
Any shareholder of the Company may recommend to the Nominating and
Governance Committee of the Board of Directors an individual as a nominee for election to the
Board of Directors. Such recommendation shall be made by written notice to the Chair of such
committee and the secretary of the Company, which notice should contain or be accompanied by
the information and documents with respect to such recommended nominee and shareholder that
such shareholder believes to be relevant or helpful to the Nominating and Governance
Committee's deliberations. In considering such recommendation, the Nominating and
Governance Committee may request additional information concerning the recommended
nominee or the shareholder(s) making the recommendation. The Nominating and Governance
Committee of the Board of Directors will consider any such recommendation in its
discretion. Any shareholder seeking to make a nomination of an individual for election to the
Board of Directors must make such nomination in accordance with Section 2.14.1(b)(ii).
(b)
Nominations of individuals for election to the Board of Directors and the
proposal of other business to be considered by shareholders at an annual meeting of shareholders
may be properly brought before the meeting (i) pursuant to the Company's notice of meeting or
otherwise properly brought before the meeting by or at the direction of the Board of Directors or
(ii) by any one or more shareholders of the Company who (A) have each continuously owned (as
defined below) common shares of the Company entitled to vote in the election of Directors or on
a proposal of other business for at least three (3) years as of the date of the giving of the notice
provided for in Section 2.14.1(c), the record date for determining the shareholders entitled to
vote at the meeting and the time of the annual meeting (including any adjournment or
postponement thereof), with the aggregate shares owned by such shareholder(s) as of each of
such dates and during such three (3) year period representing at least three percent (3%) of the
common shares of the Company, (B) holds, or hold, a certificate or certificates evidencing the
aggregate number of common shares of the Company referenced in subclause (A) of
Section 2.14.1(b)(ii) as of the time of giving the notice provided for in Section 2.14.1(c), the
record date for determining the shareholders entitled to vote at the meeting and the time of the
annual meeting (including any adjournment or postponement thereof), (C) is, or are, entitled to
make such nomination or propose such other business and to vote at the meeting on such election
or proposal of other business and (D) complies, or comply, with the notice procedures set forth in
this Section 2.14 as to such nomination or proposal of other business. For purposes of
Section 2.14, a shareholder shall be deemed to "own" or have "owned" only those outstanding
common shares of the Company to which the shareholder possesses both the full voting and
investment rights pertaining to the shares and the full economic interest in (including the
opportunity for profit from and risk of loss on) such shares; provided, however, that the number
of shares calculated in accordance with the foregoing shall not include any shares (x) sold by
such shareholder or any of its affiliates in any transaction that has not been settled or closed or
(y) borrowed by such shareholder or any of its affiliates for any purposes or purchased by such
shareholder or any of its affiliates pursuant to an agreement to resell. Without limiting the
foregoing, to the extent not excluded by the immediately preceding sentence, a shareholder's
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"short position" as defined in Rule 14e-4 under the Exchange Act shall be deducted from the
shares otherwise "owned." A shareholder shall "own" shares held in the name of a nominee or
other intermediary so long as the shareholder retains the right to instruct how the shares are voted
with respect to the election of directors or the proposal of other business and possesses the full
economic interest in the shares. For purposes of this Section 2.14, the term "affiliate" or
"affiliates" shall have the meaning ascribed thereto under the General Rules and Regulations
under the Exchange Act. For purposes of this Section 2.14, the period of continuous ownership
of shares must be evidenced by documentation accompanying the nomination or
proposal. Whether outstanding common shares of the Company are "owned" for purposes of this
Section 2.14 shall be determined by the Board of Directors. Section 2.14.1(b)(ii) shall be the
exclusive means for any shareholder to make nominations of individuals for election to the
Board of Directors at an annual meeting.
(c)
For nominations for election to the Board of Directors or other business to
be properly brought before an annual meeting by one or more shareholders pursuant to this
Section 2.14.1, such shareholder(s) shall have given timely notice thereof in writing to the
secretary of the Company in accordance with this Section 2.14 and such other business shall
otherwise be a proper matter for action by shareholders. To be timely, the notice of such
shareholder(s) shall include all documentation and set forth all information required under this
Section 2.14 and shall be delivered to the secretary at the principal executive offices of the
Company not later than 5:00 p.m. (Eastern Time) on the one hundred twentieth (120th) day nor
earlier than the one hundred fiftieth (150th) day prior to the first anniversary of the date of the
proxy statement for the preceding year's annual meeting; provided, however, that in the event
that the annual meeting is called for a date that is more than thirty (30) days earlier or later than
the first anniversary of the date of the preceding year's annual meeting, notice by such
shareholder(s) to be timely shall be so delivered not later than 5:00 p.m. (Eastern Time) on the
tenth (10th) day following the earlier of the day on which (i) notice of the date of the annual
meeting is mailed or otherwise made available or (ii) public announcement of the date of the
annual meeting is first made by the Company. Neither the postponement or adjournment of an
annual meeting, nor the public announcement of such postponement or adjournment, shall
commence a new time period (or extend any time period) for the giving of a notice of one or
more shareholders as described above. No shareholder may give a notice to the secretary
described in this Section 2.14.1(c) unless such shareholder holds, at and during all times
described in Section 2.14.1(b)(ii)(B), a certificate for all common shares of the Company owned
by such shareholder and a copy of each such certificate held by such shareholder at the time of
giving such notice shall accompany such shareholder's notice to the secretary in order for such
notice to be effective; provided, however, that (x) the provisions of this sentence and subclause
(B) of Section 2.14.1(b)(ii) shall be inapplicable unless shareholders are entitled to receive a
certificate evidencing the common shares of the Company owned by them, and (y) if clause (x)
of this proviso is applicable, no shareholder may give a notice to the secretary of the Company
described in this Section 2.14.1(c) unless each shareholder giving such notice is, at and during all
times described in Section 2.14.1(b)(ii)(B), a shareholder of record of the common shares of the
Company referenced in subclause (A) of Section 2.14.1(b)(ii).
A notice of one or more shareholders pursuant to this Section 2.14.1 shall set forth:
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(i)
separately as to each individual whom such shareholder(s) propose
to nominate for election or reelection as a Director (a "Proposed Nominee"), (1) the
name, age, business address, residence address and educational background of such
Proposed Nominee, (2) the principal occupation or employment of such Proposed
Nominee for the past five (5) years, (3) a statement of whether such Proposed Nominee is
proposed for nomination as an Independent Director or a Managing Director and a
description of such Proposed Nominee's qualifications to be an Independent Director or
Managing Director, as the case may be, and such Proposed Nominee's qualifications to be
a Director pursuant to the criteria set forth in Section 3.1, (4) the class, series and number
of any shares of the Company that are, directly or indirectly, beneficially owned or held
of record by such Proposed Nominee, (5) a description of the material terms of each
Derivative Transaction that such Proposed Nominee directly or indirectly, has an interest
in, including, without limitation, the counterparties to each Derivative Transaction, the
class or series and number or amount of securities of the Company to which each
Derivative Transaction relates or provides exposure, and whether or not (x) such
Derivative Transaction conveys any voting rights directly or indirectly, to such Proposed
Nominee, (y) such Derivative Transaction is required to be, or is capable of being, settled
through delivery of securities of the Company and (z) such Proposed Nominee and/or, to
their knowledge, the counterparty to such Derivative Transaction has entered into other
transactions that hedge or mitigate the economic effect of such Derivative Transaction,
(6) a description of all direct and indirect compensation and other agreements,
arrangements and understandings or any other relationships, between or among any
shareholder making the nomination, or any of its respective affiliates and associates, or
others acting in concert therewith, on the one hand, and such Proposed Nominee, or his or
her respective affiliates and associates, on the other hand, and (7) all other information
relating to such Proposed Nominee that would be required to be disclosed in connection
with a solicitation of proxies for election of the Proposed Nominee as a Director in an
election contest (even if an election contest is not involved), or would otherwise be
required in connection with such solicitation, in each case pursuant to Section 14 (or any
successor provision) of the Exchange Act, and the rules and regulations promulgated
thereunder, or that would otherwise be required to be disclosed pursuant to the rules of
any national securities exchange on which any securities of the Company are listed or
traded;
(ii)
as to any other business that such shareholder(s) propose to bring
before the meeting, (1) a description of such business, (2) the reasons for proposing such
business at the meeting and any material interest in such business of such
shareholder(s) or any Shareholder Associated Person (as defined in Section 2.14.1(g)),
including any anticipated benefit to such shareholder(s) or any Shareholder Associated
Person therefrom, (3) a description of all agreements, arrangements and understandings
between such shareholder(s) and Shareholder Associated Person amongst themselves or
with any other person or persons (including their names) in connection with the proposal
of such business by such shareholder and (4) a representation that such
shareholder(s) intend to appear in person or by proxy at the meeting to bring the business
before the meeting;
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(iii) separately as to each shareholder giving the notice and any
Shareholder Associated Person, (1) the class, series and number of all shares of the
Company that are held of record by such shareholder or by such Shareholder Associated
Person, if any, and (2) the class, series and number of, and the nominee holder for, any
shares of the Company that are beneficially owned, directly or indirectly, but not held of
record by such shareholder or by such Shareholder Associated Person, if any;
(iv)
separately as to each shareholder giving the notice and any
Shareholder Associated Person, (1) a description of all purchases and sales of securities
of the Company by such shareholder or Shareholder Associated Person during the period
of continuous ownership required by Section 2.14.1(b)(ii)(A), including the date of the
transactions, the class, series and number of securities involved in the transactions and
the consideration involved, (2) a description of the material terms of each Derivative
Transaction that such shareholder or Shareholder Associated Person, directly or
indirectly, has, or during the period of continuous ownership required by
Section 2.14.1(b)(ii)(A) had, an interest in, including, without limitation, the
counterparties to each Derivative Transaction, the class or series and number or amount
of securities of the Company to which each Derivative Transaction relates or provides
exposure, and whether or not (x) such Derivative Transaction conveys or conveyed any
voting rights, directly or indirectly, to such shareholder or Shareholder Associated
Person, (y) such Derivative Transaction is or was required to be, or is or was capable of
being, settled through delivery of securities of the Company and (z) such shareholder or
Shareholder Associated Person and/or, to their knowledge, the counterparty to such
Derivative Transaction has or had entered into other transactions that hedge or mitigate
the economic effect of such Derivative Transaction, (3) a description of the material
terms of any performance related fees (other than an asset based fee) to which such
shareholder or Shareholder Associated Person is entitled based on any increase or
decrease in the value of common shares of the Company or instrument or arrangement of
the type contemplated within the definition of Derivative Transaction, and (4) any rights
to dividends or other distributions on the common shares of the Company that are
beneficially owned by such shareholder or Shareholder Associated Person that are
separated or separable from the underlying common shares of the Company;
(v)
separately as to each shareholder giving the notice and any
Shareholder Associated Person with a material interest described in subclause
(ii)(2) above, an ownership interest described in subclause (iii) above or a transaction or
right described in subclause (iv) above, (1) the name and address of such shareholder and
Shareholder Associated Person, and (2) all information relating to such shareholder and
Shareholder Associated Person that would be required to be disclosed in connection with
a solicitation of proxies for election of Directors in an election contest (even if an election
contest is not involved), or would otherwise be required in connection with such
solicitation, in each case pursuant to Section 14 (or any successor provision) of the
Exchange Act and the rules and regulations promulgated thereunder or that would
otherwise be required to be disclosed pursuant to the rules of any national securities
exchange on which any securities of the Company are listed or traded; and
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(vi)
to the extent known by the shareholder(s) giving the notice, the
name and address of any other person who beneficially owns or holds of record any
common shares of the Company and who supports the nominee for election or reelection
as a Director or the proposal of other business.
(d)
A notice of one or more shareholders making a nomination or proposing
other business pursuant to Section 2.14.1(b)(ii) shall be accompanied by a sworn verification of
each shareholder making the nomination or proposal as to such shareholder's continuous
ownership of the shares referenced in subclause (A) of Section 2.14.1(b)(ii) throughout the
period referenced in such subclause, together with (i) a copy of the share certificate(s) referenced
in subclause (B) of Section 2.14.1(b)(ii) above; (ii) if any such shareholder was not a shareholder
of record of the shares referenced in subclause (A) of Section 2.14.1(b)(ii) above continuously
for the three (3) year period referenced therein, reasonable evidence of such shareholder's
continuous beneficial ownership of such shares during such three-year period, such reasonable
evidence may include, but shall not be limited to, (A) a copy of a report of the shareholder on
Schedule 13D or Schedule 13G under the Exchange Act filed on or prior to the beginning of the
three (3) year period and all amendments thereto, (B) a copy of a statement required to be filed
pursuant to Section 16 of the Exchange Act (or any successor provisions) by a person who is a
Director or executive officer or who is directly or indirectly the beneficial owner of more than
ten percent (10%) of the common shares of the Company filed on or prior to the beginning of the
three (3) year period and all amendments thereto, or (C) written evidence that each shareholder
making the nomination or proposal maintained throughout the chain of record and non-record
ownership continuous ownership of such shares (i.e. possession of full voting and investment
rights pertaining to, and full economic interest in, such shares) throughout the required period,
including written verification of such ownership from each person who was the "record" holder
of such shares during such period (including, if applicable, the Depository Trust Company) and
each participant of the Depository Trust Company, financial institution, broker-dealer or
custodian through which the shares were owned; and (iii) with respect to nominations, (A) a
completed and executed questionnaire (in the form available from the secretary of the Company)
of each Proposed Nominee with respect to his or her background and qualification to serve as a
Director, the background of any other person or entity on whose behalf the nomination is being
made and the information relating to such Proposed Nominee and such other person or entity that
would be required to be disclosed in connection with a solicitation of proxies for election of the
Proposed Nominee as a Director in an election contest (even if an election contest is not
involved), or would otherwise be required in connection with such solicitation, in each case
pursuant to Section 14 (or any successor provision) of the Exchange Act, and the rules and
regulations promulgated thereunder, or that would otherwise be required to be disclosed pursuant
to the rules of any national securities exchange on which any securities of the Company are listed
or traded, and (B) a representation and agreement (in the form available from the secretary of the
Company) executed by each Proposed Nominee pursuant to which such Proposed Nominee
(1) represents and agrees that he or she is not and will not become a party to any agreement,
arrangement or understanding with, and does not have any commitment and has not given any
assurance to, any person or entity, in each case that has not been previously disclosed to the
Company, (x) as to how he or she, if elected as a Director of the Company, will act or vote on
any issue or question, or (y) that could limit or interfere with his or her ability to comply, if
elected as a Director, with his or her duties to the Company, (2) represents and agrees that he or
she is not and will not become a party to any agreement, arrangement or understanding with any
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person or entity, other than the Company, with respect to any direct or indirect compensation,
reimbursement or indemnification in connection with or related to his or her service as, or any
action or omission in his or her capacity as, a Director that has not been previously disclosed to
the Company, (3) represents and agrees that if elected as a Director, he or she will be in
compliance with and will comply with, applicable law and all applicable publicly disclosed
corporate governance, conflict of interest, corporate opportunity, confidentiality and share
ownership and trading policies and guidelines of the Company and (4) consents to being named
as a nominee and to serving as a Director if elected.
(e)
Any shareholder(s) providing notice of a proposed nomination or other
business to be considered at an annual meeting of shareholders shall further update and
supplement such notice, if necessary, so that the information provided or required to be provided
in such notice pursuant to this Section 2.14 is true and correct as of the record date for such
annual meeting and as of a date that is ten (10) Business Days prior to such annual meeting, and
any such update shall be delivered to the secretary of the Company at the principal executive
offices of the Company not later than the close of business on the fifth (5th) Business Day after
the record date (in the case of an update or supplement required to be made as of the record
date), and not later than the close of business on the eighth (8th) Business Day prior to the date
of the annual meeting (in the case of an update or supplement required to be made as of ten
(10) Business Days prior to the meeting).
(f)
A shareholder making a nomination or proposal of other business for
consideration at an annual meeting may withdraw the nomination or proposal at any time before
the annual meeting. After the period specified in the second sentence of Section 2.14.1(c), a
shareholder nomination or proposal of other business for consideration at an annual meeting may
only be amended with the permission of the Board of Directors. Notwithstanding anything in the
second sentence of Section 2.14.1(c) to the contrary, in the event that the number of Directors to
be elected to the Board of Directors is increased and there is no public announcement of such
action at least one hundred thirty (130) days prior to the first (1st) anniversary of the date of the
proxy statement for the preceding year's annual meeting, a shareholder's notice required by this
Section 2.14.1 also shall be considered timely, but only with respect to nominees for any new
positions created by such increase, if the notice is delivered to the secretary at the principal
executive offices of the Company not later than 5:00 p.m. (Eastern Time) on the tenth (10th) day
immediately following the day on which such public announcement is first made by the
Company. If the number of the Directors to be elected to the Board of Directors is decreased,
there shall be no change or expansion in the time period for shareholders to make a nomination
from the time period specified in the second sentence of Section 2.14.1(c). Any change in time
period for shareholders to make a nomination shall not change the time period to make any other
proposal from the time period specified in the second sentence of Section 2.14.1(c).
(g)
For purposes of this Section 2.14, (i) "Shareholder Associated Person" of
any shareholder shall mean (A) any person acting in concert with, such shareholder, (B) any
direct or indirect beneficial owner of shares of the Company and (C) any person controlling,
controlled by or under common control with such shareholder or a Shareholder Associated
Person; and (ii) "Derivative Transaction" by a person shall mean any (A) transaction in, or
arrangement, agreement or understanding with respect to, any option, warrant, convertible
security, stock appreciation right or similar right with an exercise, conversion or exchange
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privilege, or settlement payment or mechanism related to, any security of the Company, or
similar instrument with a value derived in whole or in part from the value of a security of the
Company, in any such case whether or not it is subject to settlement in a security of the
Company or otherwise or (B) any transaction, arrangement, agreement or understanding which
included or includes an opportunity for such person, directly or indirectly, to profit or share in
any profit derived from any increase or decrease in the value of any security of the Company, to
mitigate any loss or manage any risk associated with any increase or decrease in the value of any
security of the Company or to increase or decrease the number of securities of the Company
which such person was, is or will be entitled to vote, in any such case whether or not it is subject
to settlement in a security of the Company or otherwise.
Section 2.14.2
Shareholder Nominations or Other Proposals Causing
Covenant Breaches or Defaults. At the same time as the submission of any shareholder
nomination or proposal of other business to be considered at a shareholders meeting that, if
approved and implemented by the Company, would cause the Company or any subsidiary (as
defined in Section 2.14.5(c)) of the Company to be in breach of any covenant of the Company or
any subsidiary of the Company or otherwise cause a default (in any case, with or without notice
or lapse of time) in any existing debt instrument or agreement of the Company or any subsidiary
of the Company or other material contract or agreement of the Company or any subsidiary of the
Company, the proponent shareholder or shareholders shall submit to the secretary at the principal
executive offices of the Company (a) evidence satisfactory to the Board of Directors of the
lender's or contracting party's willingness to waive the breach of covenant or default or (b) a
detailed plan for repayment of the indebtedness to the lender or curing the contractual breach or
default and satisfying any resulting damage claim, specifically identifying the actions to be taken
or the source of funds, which plan must be satisfactory to the Board of Directors in its discretion,
and evidence of the availability to the Company of substitute credit or contractual arrangements
similar to the credit or contractual arrangements which are implicated by the shareholder
nomination or other proposal that are at least as favorable to the Company, as determined by the
Board of Directors in its discretion. As an example and not as a limitation, at the time these
Bylaws are being adopted, the Company is party to a bank credit facility that contains covenants
which prohibit certain changes in the management and policies of the Company without the
approval of the lenders; accordingly, a shareholder nomination or proposal which implicates
these covenants shall be accompanied by a waiver of these covenants duly executed by the banks
or by evidence satisfactory to the Board of Directors of the availability of funding to the
Company to repay outstanding indebtedness under this credit facility and of the availability of a
new credit facility on terms as favorable to the Company as the existing credit facility. As a
further example and not as a limitation, at the time these Bylaws are being adopted, the Company
is party to lease and related agreements with Hospitality Properties Trust or its subsidiaries
("Hospitality Properties Trust"). Those agreements contain covenants which prohibit certain
changes in the management and policies of the Company without the approval of Hospitality
Properties Trust. Accordingly, a shareholder nomination or proposal which implicates these
covenants shall be accompanied by a waiver of these covenants duly executed by the applicable
Hospitality Properties Trust entity or by evidence satisfactory to the Board of Directors of the
availability of alternative facilities for lease and operation by the Company on terms as favorable
to the Company as the applicable arrangement and of funds for the payment by the Company of
any amounts required under the applicable agreement or otherwise as a result of any breach or
termination of the agreement with Hospitality Properties Trust.
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Section 2.14.3
Shareholder Nominations or Other Proposals Requiring
Governmental Action. If (a) submission of any shareholder nomination or proposal of other
business to be considered at a shareholders meeting that could not be considered or, if approved,
implemented by the Company without the Company, any subsidiary of the Company, the
proponent shareholder, any Proposed Nominee of such shareholder, any Proposed Nominee
Associated Person of such Proposed Nominee, any Shareholder Associated Person of such
shareholder, the holder of proxies or their respective affiliates or associates filing with or
otherwise notifying or obtaining the consent, approval or other action of any federal, state,
municipal or other governmental or regulatory body (a "Governmental Action") or (b) such
shareholder's ownership of shares of the Company or any solicitation of proxies or votes or
holding or exercising proxies by such shareholder, any Proposed Nominee of such shareholder,
any Proposed Nominee Associated Person of such Proposed Nominee, any Shareholder
Associated Person of such shareholder, or their respective affiliates or associates would require
Governmental Action, then, at the same time as the submission of any shareholder nomination or
proposal of other business to be considered at a shareholders meeting, the proponent shareholder
or shareholders shall submit to the secretary at the principal executive offices of the Company
(x) evidence satisfactory to the Board of Directors that any and all Governmental Action has
been given or obtained, including, without limitation, such evidence as the Board of Directors
may require so that any nominee may be determined to satisfy any suitability or other
requirements or (y) if such evidence was not obtainable from a governmental or regulatory body
by such time despite the shareholder's diligent and best efforts, a detailed plan for making or
obtaining the Governmental Action prior to the election of any such Proposed Nominee or the
implementation of such proposal, which plan must be satisfactory to the Board of Directors in its
discretion. As an example and not as a limitation, at the time these Bylaws are being adopted,
the Company holds a controlling ownership position in a company being formed and licensed as
an insurance company in the State of Indiana. The laws of the State of Indiana have certain
regulatory requirements for any person who seeks to control (as defined under Indiana law) a
company which itself controls an insurance company domiciled in the State of Indiana, including
by soliciting proxies representing 10% or more of its voting securities. Accordingly, a
shareholder who seeks to exercise proxies for a nomination or a proposal affecting the
governance of the Company shall obtain any applicable approvals from the Indiana insurance
regulatory authorities prior to exercising such proxies. Similarly, as a further example and not as
a limitation, at the time these Bylaws are being adopted, the Company has a controlling
ownership interest in gaming businesses located in Louisiana and in Nevada. Applicable
Louisiana and Nevada law requires that a director be approved by the applicable state's Gaming
Control Board. Such approval process requires that any Proposed Nominee submit a detailed
personal history and financial disclosures. Accordingly, a shareholder nomination shall be
accompanied by evidence that the Proposed Nominee has been approved by the applicable
Gaming Control Board to be a director, or if the applicable Gaming Control Board has not
approved such an application, then the shareholder nomination shall be accompanied by a copy
of completed personal history and financial disclosure forms of the Proposed Nominee as
submitted or to be submitted to the applicable Gaming Control Board so that the Board of
Directors may determine the likelihood that the Proposed Nominee will receive such approval.
Section 2.14.4
Special Meetings of Shareholders. As set forth in Section 2.6,
only business brought before the meeting pursuant to the Company's notice of meeting may be
considered at a special meeting of shareholders. Nominations of individuals for election to the
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Board of Directors only may be made at a special meeting of shareholders at which directors are
to be elected: (a) pursuant to the Company's notice of meeting; or (b) if the Board of Directors
has determined that directors shall be elected at such special meeting; provided, however, that
nominations of individuals to serve as directors at a special meeting called in the manner set
forth in subclauses (a) and (b) above may only be made by (1) the applicable directors or officers
of the Company who call the special meeting of shareholders for the purpose of electing one or
more directors or (2) any one or more shareholder(s) of the Company who (A) satisfy the
ownership amount, holding period and certificate requirements set forth in Section 2.14.1(b)(ii),
(B) have given timely notice thereof in writing to the secretary at the principal executive offices
of the Company, which notice contains or is accompanied by the information and documents
required by Section 2.14.1(c) and Section 2.14.1(d), (C) satisfy the requirements of
Section 2.14.2 and Section 2.14.3 and (D) further update and supplement such notice in
accordance with Section 2.14; provided further, that, for purposes of this Section 2.14.4, all
references in Section 2.14.1, Section 2.14.2 and Section 2.14.3 to the annual meeting and to the
notice given under Section 2.14.1 shall be deemed, for purposes of this Section 2.14.4, to be
references to the special meeting and the notice given under this Section 2.14.4. To be timely, a
shareholder's notice under this Section 2.14.4 shall be delivered to the secretary of the Company
at the principal executive offices of the Company not earlier than the one hundred twentieth
(120th) day prior to such special meeting and not later than 5:00 p.m. (Eastern Time) on the later
of (i) the ninetieth (90th) day prior to such special meeting or (ii) the tenth (10th) day following
the day on which public announcement is first made of the date of the special meeting and of the
nominees proposed by the Board of Directors to be elected at such meeting. Neither the
postponement or adjournment of a special meeting, nor the public announcement of such
postponement or adjournment, shall commence a new time period (or extend any time period)
for the giving of a shareholder(s)' notice as described above. No shareholder may give a notice
to the Secretary provided for in this Section 2.14.4 unless such shareholder satisfies subclause
(B) of Section 2.14.1(b)(ii), and a copy of each certificate held by the shareholder shall
accompany such shareholder's notice to the Secretary in order for such notice to be effective;
provided, however, that (x) the certificate requirement of subclause (B) of
Section 2.14.1(b)(ii) shall be inapplicable unless shareholders are entitled to receive a certificate
evidencing the shares owned by them, and (y) if clause (x) of this proviso is applicable, no
shareholder may give a notice to the Secretary described in this Section 2.14.4 unless each
shareholder giving such notice is, at the time such notice is given and through and including the
time of the special meeting, a shareholder of record of the common shares referenced in
subclause (A) of Section 2.14.1(b)(ii).
Section 2.14.5

General.

(a)
If information submitted pursuant to this Section 2.14 by any shareholder
proposing a nominee for election as a director or any proposal for other business at a meeting of
shareholders shall be deemed by the Board of Directors incomplete or inaccurate, any authorized
officer or the Board of Directors or any committee thereof may treat such information as not
having been provided in accordance with this Section 2.14. Any notice submitted by a
shareholder pursuant to this Section 2.14 that is deemed by the Board of Directors inaccurate,
incomplete or otherwise fails to satisfy completely any provision of this Section 2.14 shall be
deemed defective and shall thereby render all proposals and nominations set forth in such notice
defective. Upon written request by the secretary of the Company or the Board of Directors or
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any committee thereof (which may be made from time to time), any shareholder proposing a
nominee for election as a director or any proposal for other business at a meeting of shareholders
shall provide, within three Business Days after such request (or such other period as may be
specified in such request), (i) written verification, satisfactory to the secretary or any other
authorized officer or the Board of Directors or any committee thereof, in his, her or its discretion,
to demonstrate the accuracy of any information submitted by the shareholder pursuant to this
Section 2.14, (ii) written responses to information reasonably requested by the secretary, the
Board of Directors or any committee thereof and (iii) a written update, to a current date, of any
information submitted by the shareholder pursuant to this Section 2.14 as of an earlier date. If a
shareholder fails to provide such written verification, information or update within such period,
the secretary or any other authorized officer or the Board of Directors may treat the information
which was previously provided and to which the verification, request or update relates as not
having been provided in accordance with this Section 2.14; provided, however, that no such
written verification, response or update shall cure any incompleteness, inaccuracy or failure in
any notice provided by a shareholder pursuant to this Section 2.14. It is the responsibility of a
shareholder who wishes to make a nomination or other proposal to comply with the requirements
of Section 2.14; nothing in this Section 2.14.5(a) or otherwise shall create any duty of the
Company, the Board of Directors or any committee thereof nor any officer of the Company to
inform a shareholder that the information submitted pursuant to this Section 2.14 by or on behalf
of such shareholder is incomplete or inaccurate or not otherwise in accordance with this
Section 2.14 nor require the Company, the Board of Directors, any committee of the Board of
Directors or any officer of the Company to request clarification or updating of information
provided by any shareholder but the Board of Directors, a committee thereof or the secretary
acting on behalf of the Board of Directors or a committee, may do so in its, his or her discretion.
(b)
Only such individuals who are nominated in accordance with this
Section 2.14 shall be eligible for election by shareholders as directors and only such business
shall be conducted at a meeting of shareholders as shall have been properly brought before the
meeting in accordance with this Section 2.14. The chairperson of the meeting and the Board of
Directors shall each have the power to determine whether a nomination or any other business
proposed to be brought before the meeting was made or proposed, as the case may be, in
accordance with this Section 2.14 and, if any proposed nomination or other business is
determined not to be in compliance with this Section 2.14, to declare that such defective
nomination or proposal be disregarded.
(c)
For purposes of this Section 2.14: (i) "public announcement" shall mean
disclosure in (A) a press release reported by the Dow Jones News Service, Associated Press,
Business Wire, PR Newswire or any other widely circulated news or wire service or (B) a
document publicly filed by the Company with the SEC pursuant to the Exchange Act;
(ii) "subsidiary" shall include, with respect to a person, any corporation, partnership, joint
venture or other entity of which such person (A) owns, directly or indirectly, ten percent (10%)
or more of the outstanding voting securities or other interests or (B) has a person designated by
such person serving on, or a right, contractual or otherwise, to designate a person, so to serve on,
the board of directors (or analogous governing body); (iii) a person shall be deemed to
"beneficially own" or "have beneficially owned" any shares of the Company not owned directly
by such person if that person or a group of which such person is a member would be the
beneficial owner of such shares under Rule 13d-3 and Rule 13d-5 of the Exchange Act; and
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(iv) "Business Day" means Monday through Friday of each week, except that a legal holiday
recognized as such by the U.S. Government shall not be regarded as a Business Day.
(d)
Notwithstanding the foregoing provisions of this Section 2.14, a
shareholder shall also comply with all applicable legal requirements, including, without
limitation, applicable requirements of state law and the Exchange Act and the rules and
regulations thereunder, with respect to the matters set forth in this Section 2.14. Nothing in this
Section 2.14 shall be deemed to require that a shareholder nomination of an individual for
election to the Board of Directors or a shareholder proposal relating to other business be included
in the Company's proxy statement, except as may be required by law.
(e)
The Company shall not be required to include in the Company's proxy
statement a shareholder nomination of one or more individuals for election to the Board of
Directors unless (i) such nomination has been properly made in accordance with the provisions
of this Section 2.14 and (ii) the Board of Directors has endorsed such nomination. The Company
shall not be required to include in the Company's proxy statement a shareholder proposal relating
to any other business unless (i) such proposal has been properly made in accordance with the
LLC Agreement and the provisions of this Section 2.14 and (ii) either the Board of Directors has
endorsed such proposal or the proposal has been made by shareholders holding not less than
twenty-five percent (25%) of the shares required to approve the proposal (or such lesser
percentage as may be required by law). In addition, the Company shall not be required to
include in the Company's proxy statement a shareholder proposal of business to be brought
before an annual or special meeting of Shareholders unless the proponent shareholder(s) shall
have complied with (i) all applicable requirements of state and federal law and the rules and
regulations thereunder, including without limitation Rule 14a-8 (or any successor provision)
under the Exchange Act, and (ii) the applicable procedures and other requirements set forth in
the LLC Agreement and this Section 2.14. Nothing herein shall be deemed to affect any right of
the Company to omit a shareholder proposal from the Company's proxy statement under the
Exchange Act, including without limitation nominations of persons for election to the Board of
Directors and business to be brought before the Shareholders at an annual or special meeting of
shareholders.
(f)
The Board of Directors may from time to time require any individual
nominated to serve as a director to agree in writing with regard to matters of business ethics and
confidentiality while such nominee serves as a director, such agreement to be on the terms and in
a form determined satisfactory by the Board of Directors, as amended and supplemented from
time to time in the discretion of the Board of Directors. The terms of any such agreement may
be substantially similar to the Code of Business Conduct and Ethics of the Company or any
similar code promulgated by the Company or may differ from or supplement such Code.
(g)
Determinations required or permitted to be made under this Section 2.14
by the Board of Directors may be delegated by the Board of Directors to a committee of the
Board of Directors, subject to applicable law.
Section 2.15 Voting by Ballot. Voting on any question or in any election may be by
voice vote unless the chairperson of the meeting or any shareholder shall demand that voting be
by ballot.
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Section 2.16 Proposals of Business Which Are Not Proper Matters For Action By
Shareholders. Notwithstanding anything in these Bylaws to the contrary, subject to applicable
law, any shareholder proposal for business the subject matter or effect of which would be within
the exclusive purview of the Board of Directors or would be reasonably likely, if considered by
the shareholders or approved or implemented by the Company, to result in an impairment of the
limited liability status for the Company's shareholders, shall be deemed not to be a matter upon
which the shareholders are entitled to vote. The Board of Directors in its discretion shall be
entitled to determine whether a shareholder proposal for business is not a matter upon which the
shareholders are entitled to vote pursuant to this Section 2.16, and its decision shall be final and
binding unless determined by a court of competent jurisdiction to have been made in bad faith.
ARTICLE III
DIRECTORS
Section 3.1 General Powers; Qualifications; Directors Holding Over. The business
and affairs of the Company shall be managed by or under the direction of its Board of
Directors. As provided in Section 7.3 of the LLC Agreement, the Board of Directors shall have
the power and authority to appoint officers of the Company. A Director shall be an individual at
least twenty-one (21) years of age who is not under legal disability. To qualify for nomination or
election as a director, an individual, at the time of nomination and election, shall, without
limitation, (a) have substantial expertise or experience relevant to the business of the Company
and its subsidiaries (as determined by the Board of Directors), (b) not have been convicted of a
felony, (c) meet the qualifications of an Independent Director or a Managing Director, as the
case may be, depending upon the position for which such individual may be nominated and
elected and (d) have been nominated for election to the Board of Directors in accordance with
Section 2.14. In case of failure to elect directors at an annual meeting of the shareholders, the
incumbent directors shall hold over and continue to direct the management of the business and
affairs of the Company until they may resign or until their successors are elected and qualify.
Section 3.2 Independent Directors and Managing Directors. A majority of the
directors holding office shall at all times be Independent Directors; provided, however, that upon
a failure to comply with this requirement as a result of the creation of a temporary vacancy
which shall be filled by an Independent Director, whether as a result of enlargement of the Board
of Directors or the resignation, removal or death of a director who is an Independent Director,
such requirement shall not be applicable. An "Independent Director" is one who is not an
employee of the Company or The RMR Group LLC (or its permitted successors and assigns
under the Amended and Restated Business Management and Shared Services Agreement entered
into between the Company and The RMR Group LLC, as the same may be in effect from time to
time, "RMR LLC"), who is not involved in the Company's day to day activities, who meets the
qualifications of an independent director (not including the specific independence requirements
applicable only to members of the Audit Committee of the Board of Directors) under Exchange
Rules and the applicable rules of the SEC, as those requirements may be amended from time to
time. If the number of directors, at any time, is set at less than five (5), at least one (1) director
shall be a Managing Director. So long as the number of directors shall be five (5) or greater, at
least two (2) directors shall be Managing Directors. A "Managing Director" shall mean a
director who has been an employee or officer of the Company or RMR LLC or involved in the
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day to day activities of the Company for at least one (1) year prior to his or her election. If at
any time the Board of Directors shall not be comprised of a majority of Independent Directors,
the Board of Directors shall take such actions as will cure such condition; provided that the fact
that the Board of Directors does not have a majority of Independent Directors or has not taken
such action at any time or from time to time shall not affect the validity of any action taken by
the Board of Directors. If at any time the Board of Directors shall not be comprised of a number
of Managing Directors as is required under this Section 3.2, the Board of Directors shall take
such actions as will cure such condition; provided that the fact that the Board of Directors does
not have the requisite number of Managing Directors or has not taken such action at any time or
from time to time shall not affect the validity of any action taken by the Board of Directors.
Section 3.3 Number and Tenure. The number of directors constituting the entire
Board of Directors may be increased or decreased from time to time only by a vote of the Board
of Directors; provided however that the tenure of office of a director shall not be affected by any
decrease in the number of directors; and provided, further, that the number of directors shall be at
least three (3) and no more than seven (7). The number of directors shall be five (5) until
increased or decreased by the Board of Directors.
Section 3.4 Annual and Regular Meetings. An annual meeting of the Board of
Directors shall be held immediately after the annual meeting of shareholders, no notice other
than this Bylaw being necessary. The time and place of the annual meeting of the Board of
Directors may be changed by the Board of Directors. The Board of Directors may provide, by
resolution, the time and place, either within or without the State of Delaware, for the holding of
regular meetings of the Board of Directors without other notice than such resolution. In the
event any such regular meeting is not so provided for, the meeting may be held at such time and
place as shall be specified in a notice given as hereinafter provided for special meetings of the
Board of Directors.
Section 3.5 Special Meetings. Special meetings of the Board of Directors may be
called at any time by the chairman of the board or on the written request to the secretary of a
majority of the directors then in office. The person or persons authorized to call special meetings
of the Board of Directors may fix any place, either within or without the State of Delaware, as
the place for holding any special meeting of the Board of Directors called by them.
Section 3.6 Notice. Notice of any special meeting shall be given by written notice
delivered personally or by electronic mail, telephoned, facsimile transmitted, overnight couriered
(with proof of delivery) or mailed to each director at his or her business or residence
address. Personally delivered, telephoned, facsimile transmitted or electronically mailed notices
shall be given at least twenty-four (24) hours prior to the meeting. Notice by mail shall be
deposited in the U.S. mail at least seventy-two (72) hours prior to the meeting. If mailed, such
notice shall be deemed to be given when deposited in the U.S. mail properly addressed, with
postage thereon prepaid. Electronic mail notice shall be deemed to be given upon transmission
of the message to the electronic mail address given to the Company by the director. Telephone
notice shall be deemed given when the director is personally given such notice in a telephone call
to which he is a party. Facsimile transmission notice shall be deemed given upon completion of
the transmission of the message to the number given to the Company by the director and receipt
of a completed answer back indicating receipt. If sent by overnight courier, such notice shall be
17

deemed given when delivered to the courier. Neither the business to be transacted at, nor the
purpose of, any annual, regular or special meeting of the Board of Directors need be stated in the
notice, unless specifically required by statute or these Bylaws.
Section 3.7 Quorum. A majority of the directors shall constitute a quorum for
transaction of business at any meeting of the Board of Directors, provided that, if less than a
majority of such directors are present at a meeting, a majority of the directors present may
adjourn the meeting from time to time without further notice, and provided further that if,
pursuant to the LLC Agreement or these Bylaws, the vote of a majority of a particular group of
directors is required for action, a quorum for that action shall also include a majority of such
group. The directors present at a meeting of the Board of Directors which has been duly called
and convened and at which a quorum was established may continue to transact business until
adjournment, notwithstanding the withdrawal from the meeting of such number of directors as
would otherwise result in less than a quorum then being present at the meeting.
Section 3.8 Voting. The action of the majority of the directors present at a meeting at
which a quorum is or was present shall be the action of the Board of Directors, unless the
concurrence of a greater proportion is required for such action by specific provision of an
applicable statute, the LLC Agreement or these Bylaws. If enough directors have withdrawn
from a meeting to leave fewer than are required to establish a quorum, but the meeting is not
adjourned, the action of the majority of that number of directors necessary to constitute a quorum
at such meeting shall be the action of the Board of Directors, unless the concurrence of a greater
proportion is required for such action by applicable law, the LLC Agreement or these Bylaws.
Section 3.9 Telephone Meetings. Directors may participate in a meeting by means of
a conference telephone or similar communications equipment if all persons participating in the
meeting can hear each other at the same time. Participation in a meeting by these means shall
constitute presence in person at the meeting. Such meeting shall be deemed to have been held at
a place designated by the directors at the meeting.
Section 3.10 Action by Written Consent of Board of Directors. Unless specifically
otherwise provided in the LLC Agreement, any action required or permitted to be taken at any
meeting of the Board of Directors may be taken without a meeting, if a majority of the directors
shall individually or collectively consent in writing or by electronic transmission to such
action. Such written or electronic consent or consents shall be filed with the records of the
Company and shall have the same force and effect as the affirmative vote of such directors at a
duly held meeting of the Board of Directors at which a quorum was present.
Section 3.11 Waiver of Notice. The actions taken at any meeting of the Board of
Directors, however called and noticed or wherever held, shall be as valid as though taken at a
meeting duly held after regular call and notice if a quorum is present and if, either before or after
the meeting, each of the directors not present waives notice, consents to the holding of such
meeting or approves the minutes thereof.
Section 3.12 Vacancies. If for any reason any or all the directors cease to be directors,
such event shall not terminate the Company or affect these Bylaws or the powers of the
remaining directors hereunder (even if fewer than three directors remain). Any vacancy on the
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Board of Directors may be filled only by the affirmative vote of a majority of the remaining
directors, even if the remaining directors do not constitute a quorum. Any director elected to fill
a vacancy, whether occurring due to an increase in size of the Board of Directors or by the death,
resignation or removal of any director, shall hold office for the remainder of the full term of the
class of directors in which the vacancy occurred or was created and until a successor is elected
and qualifies.
Section 3.13 Compensation. Directors shall be entitled to receive such reasonable
compensation for their services as directors as the Board of Directors may determine from time
to time. Directors may be reimbursed for expenses of attendance, if any, at each annual, regular
or special meeting of the Board of Directors or of any committee thereof; and for their expenses,
if any, in connection with each property visit and any other service or activity performed or
engaged in as director. Directors shall be entitled to receive remuneration for services rendered
to the Company in any other capacity, and such services may include, without limitation,
services as an officer or employee of the Company, services as an employee of any affiliate of
the Company, services as an officer or employee of RMR LLC or its successor or affiliate, legal,
accounting or other professional services, or services as a broker, transfer agent or underwriter,
whether performed by a director or any person affiliated with a director.
Section 3.14 Removal of Directors. Subject to the applicable provisions of the LLC
Agreement, any director may be removed from office at any time, but only for cause and then
only by the unanimous vote of the remaining directors then in office. In addition, subject to the
applicable provisions of the LLC Agreement, the entire Board of Directors (but not less than the
entire Board of Directors) may be removed from office at any time, but only for cause, by the
affirmative vote of seventy-five percent (75%) of the shares then outstanding and entitled to vote
on the election of directors, at a meeting of shareholders properly called for that purpose. For
purposes of this Section 3.14, "cause" shall mean, with respect to any particular director,
incapacity, conviction of a felony or a final judgment of a court of competent jurisdiction holding
that such director caused demonstrable, material harm to the Company through bad faith or
active and deliberate dishonesty.
Section 3.15 Surety Bonds. Unless specifically required by law, no director shall be
obligated to give any bond or surety or other security for the performance of any of his or her
duties.
Section 3.16 Reliance. Each director, officer, employee and agent of the Company
shall, in the performance of his or her duties with respect to the Company, be fully protected in
relying in good faith upon the records of the Company and on such information, opinions,
reports or statements presented to the Company by any officer or employee of the Company, or
committees of the Board of Directors, or by any other persons as to matters the director, officer,
employee or agent of the Company reasonably believes are within such other person's
professional or expert competence.
Section 3.17 Qualifying Shares Not Required. Directors need not be shareholders of
the Company.
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Section 3.18 Certain Rights of Directors, Officers, Employees and Agents. Unless
otherwise provided in a written agreement with the Company, notwithstanding any duty
(including any fiduciary duty) that might otherwise exist in law or equity, it shall not be a breach
of any duty (including any fiduciary duty) or any other obligation of any type whatsoever of any
director for such director or affiliates of such director to engage in outside business interests and
activities in preference to or to the exclusion of the Company or in direct competition with the
Company; provided that no confidential information of the Company may be used by any such
person. Notwithstanding any duty (including any fiduciary duty) that might otherwise exist in
law or equity, directors shall have no obligation hereunder or as a result of any duty expressed or
implied by law to present business opportunities to the Company that may become available to
such director or to affiliates of such director.
Section 3.19 Emergency Provisions. Notwithstanding any other provision in the LLC
Agreement or these Bylaws, this Section 3.19 shall apply during the existence of any
catastrophe, or other similar emergency condition, as a result of which a quorum of the Board of
Directors under ARTICLE III cannot readily be obtained (an "Emergency"). During any
Emergency, unless otherwise provided by the Board of Directors, (a) a meeting of the Board of
Directors may be called by any Managing Director or officer of the Company by any means
feasible under the circumstances and (b) notice of any meeting of the Board of Directors during
such an Emergency may be given less than twenty-four (24) hours prior to the meeting to as
many directors and by such means as it may be feasible at the time, including publication,
television or radio.
ARTICLE IV
COMMITTEES
Section 4.1 Number; Tenure and Qualifications. The Board of Directors shall appoint
an Audit Committee, a Compensation Committee and a Nominating and Governance
Committee. Each of these committees shall be composed of three (3) or more directors, to serve
at the pleasure of the Board of Directors. The Board of Directors may also appoint other
committees from time to time composed of one or more directors to serve at the pleasure of the
Board of Directors. The Board of Directors shall adopt a charter with respect to the Audit
Committee, the Compensation Committee and the Nominating and Governance Committee,
which charter shall specify the purposes, the criteria for membership and the responsibility and
duties and may specify other matters with respect to each committee. The Board of Directors
may also adopt a charter with respect to other committees.
Section 4.2 Powers. The Board of Directors may delegate any of the powers of the
Board of Directors to committees appointed under Section 4.1 and composed solely of Directors,
except as prohibited by law. In the event that a charter has been adopted with respect to a
committee composed solely of Directors, the charter shall constitute a delegation by the Board
by Directors of the powers of the Board of Directors necessary to carry out the purposes,
responsibilities and duties of a committee provided in the charter or reasonably related to those
purposes, responsibilities and duties, to the extent permitted by law. No committee appointed
under Section 4.1 shall have the power or authority in reference to the following matters:
(a) approving or adopting, or recommending to the shareholders, any action or matter expressly
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required by the LLC Agreement or applicable law to be submitted to the shareholders for
approval or (b) adopting, amending or repealing any provision of the LLC Agreement.
Section 4.3 Meetings. Notice of committee meetings shall be given in the same
manner as notice for special meetings of the Board of Directors. A majority of the members of
any committee shall be present in person at any meeting of a committee in order to constitute a
quorum for the transaction of business at a meeting, and the act of a majority present at a
meeting at the time of a vote if a quorum is then present shall be the act of a committee. The
Board of Directors or, if authorized by the Board in a committee charter or otherwise, the
committee members may designate a chairman of any committee, and the chairman or, in the
absence of a chairman, a majority of any committee may fix the time and place of its meetings
unless the Board shall otherwise provide. In the absence or disqualification of any member of
any committee, the members thereof present at any meeting and not disqualified from voting,
whether or not they constitute a quorum, may unanimously appoint another director to act at the
meeting in the place of absent or disqualified members. Each committee shall keep minutes of
its proceedings and shall periodically report its activities to the full Board of Directors and,
except as otherwise provided by law, an Exchange Rule or under the rules of the SEC, any action
by any committee shall be subject to revision and alteration by the Board of Directors, provided
that no rights of third persons shall be affected by any such revision or alteration.
Section 4.4 Telephone Meetings. Members of a committee may participate in a
meeting by means of a conference telephone or similar communications equipment if all persons
participating in the meeting can hear each other at the same time. Participation in a meeting by
these means shall constitute presence in person at the meeting.
Section 4.5 Action by Written Consent of Committees. Any action required or
permitted to be taken at any meeting of a committee of the Board of Directors may be taken
without a meeting, if a consent in writing or by electronic transmission to such action is signed
by a majority of the committee and such written or electronic consent is filed with the minutes of
proceedings of such committee.
Section 4.6 Vacancies. Subject to the provisions hereof, the Board of Directors shall
have the power at any time to change the membership of any committee, to fill all vacancies, to
designate alternate members to replace any absent or disqualified member or to dissolve any
such committee.
ARTICLE V
OFFICERS
Section 5.1 General Provisions. The Board of Directors shall have the power and
authority to appoint such officers with such titles, authority and duties as determined by the
Board of Directors. The officers of the Company shall include a chief executive officer, a
president and a secretary and may include a chairman of the board, a vice chairman of the board,
a chief financial officer, a chief operating officer, a treasurer, one or more vice presidents (who
may be further classified by such descriptions as "executive," "senior," "assistant," or otherwise,
as the Board of Directors shall determine), one or more assistant secretaries and one or more
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assistant treasurers. The officers of the Company shall be elected from time to time as the Board
of Directors considers appropriate. Each officer shall hold office until his or her successor is
elected and qualifies or until his or her death, resignation or removal in the manner hereinafter
provided. Any number of offices may be held by the same individual. Election of an officer or
agent shall not of itself create contract rights between the Company and such officer or agent.
Section 5.2 Removal and Resignation. Any officer or agent of the Company may be
removed, with or without cause, by the Board of Directors if in its judgment the best interests of
the Company would be served thereby, but such removal shall be without prejudice to the
contract rights, if any, of the person so removed. The Board of Directors may delegate the power
of removal as to officers, agents and employees who have not been appointed by the Board of
Directors. Any officer of the Company may resign at any time by delivering his or her
resignation to the Board of Directors, the president or the secretary. Any resignation shall take
effect at any time specified therein or, if the time when it shall become effective is not specified
therein, immediately upon its receipt. The acceptance of a resignation shall not be necessary to
make it effective unless otherwise stated in the resignation. Such resignation shall be without
prejudice to the contract rights, if any, of the Company.
Section 5.3 Vacancies. A vacancy in any office may be filled by the Board of
Directors for the balance of the term.
Section 5.4 President. Unless the Board of Directors otherwise determines, the
president shall have such powers and duties as are designated in accordance with the LLC
Agreement, these Bylaws and as from time to time may be assigned by the Board of
Directors. The president may execute any deed, mortgage, bond, lease, contract or other
instrument, except in cases where the execution thereof shall be expressly delegated by the
Board of Directors or by these Bylaws to some other officer or agent of the Company or shall be
required by law to be otherwise executed, and in general shall perform all duties incident to the
office of president and such other duties as may be prescribed by the directors from time to time.
Section 5.5 Chief Executive Officer. Subject to the control of the Board of Directors
and the executive committee (if any) of the Board of Directors, the chief executive officer shall
have general executive charge, management and control of the properties, business and
operations of the Company with all such powers as may be reasonably incident to such
responsibilities; he or she may employ and discharge employees and agents of the Company
except such as shall be appointed by the Board of Directors, and he or she may delegate these
powers; he or she may agree upon and execute all leases, contracts, evidences of indebtedness
and other obligations in the name of the Company, and shall have such other powers and duties
as designated in accordance with the LLC Agreement and as from time to time may be assigned
by the Board of Directors.
Section 5.6 Chief Operating Officer. The Board of Directors may designate a chief
operating officer from among the elected officers. Said officer will have the responsibilities and
duties as set forth by the Board of Directors or the chief executive officer.
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Section 5.7 Chief Financial Officer. The Board of Directors may designate a chief
financial officer from among the elected officers. Said officer will have the responsibilities and
duties as set forth by the Board of Directors or the chief executive officer.
Section 5.8 Chairman of the Board. The Board of Directors may elect one of its
members as chairman of the board. If elected, the chairman of the board shall have such powers
and duties as are designated in the LLC Agreement and as from time to time may be assigned by
the Board of Directors. The chairman of the board, if any, and if present and acting, shall preside
at all meetings of the Board of Directors and of shareholders, unless otherwise directed by the
Board of Directors. If the Board of Directors does not elect a chairman or if the chairman is
absent from the meeting, the chief executive offer, if present and a director, or any other director
chosen by the Board of Directors, shall preside.
Section 5.9 Vice Chairman of the Board. The Board of Directors may elect one of its
members as vice chairman of the board. The vice chairman of the board will have the
responsibilities and duties as set forth by the Board of Directors.
Section 5.10 Vice Presidents. In the absence or unavailability of the president, a vice
president designated by the Board of Directors shall perform the duties of the president and when
so acting shall have all the powers of the president; and shall perform such other duties as from
time to time may be assigned to him or her by the president, the chief executive officer or the
Board of Directors. The Board of Directors may designate one or more vice presidents as
executive vice presidents, senior vice presidents or as vice presidents for particular areas of
responsibility.
Section 5.11 Secretary. The secretary (or his or her designee) shall issue all authorized
notices for, and shall keep minutes of, all meetings of the shareholders and the Board of
Directors. The secretary shall have charge of the Company's minute books and shall perform
such other duties as the Board of Directors may from time to time prescribe. In the absence of a
secretary, the person presiding over the meeting may appoint any person to serve as secretary of
the meeting.
Section 5.12 Treasurer. The treasurer shall have responsibility for the custody and
control of all the funds and securities of the Company and shall have such other powers and
duties as are designated in accordance with the LLC Agreement and as from time to time may be
assigned to the treasurer by the Board of Directors. The treasurer shall perform all acts incident
to the position of treasurer, subject to the control of the chief executive officer and the Board of
Directors.
Section 5.13 Assistant Secretaries and Assistant Treasurers. The assistant secretaries
and assistant treasurers, in general, shall perform such duties as shall be assigned to them by the
secretary or treasurer, respectively, or by the president or the Board of Directors.
Section 5.14 General Powers of Officers.
(a)
Unless the Board of Directors otherwise determines and subject to such
limitations as the Board of Directors may adopt, each officer shall have the authority to agree
upon and execute all leases, contracts, evidences of indebtedness and other obligations in the
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name of the Company. The Board of Directors may from time to time delegate all or a portion of
the powers or duties of any officer to any other officers or agents, notwithstanding any provision
hereof.
(b)
Unless otherwise directed by the Board of Directors, the chief executive
officer, the president or any officer of the Company authorized by the chief executive officer
shall have power to vote and otherwise act on behalf of the Company, in person or by proxy, at
any meeting of shareholders of or with respect to any action of equity holders of any other entity
in which the Company may hold securities and otherwise to exercise any and all rights and
powers which the Company may possess by reason of its ownership of securities in such other
entities.
ARTICLE VI
CHECKS AND DEPOSITS
Section 6.1 Checks and Drafts. All checks, drafts or other orders for the payment of
money, notes or other evidences of indebtedness issued in the name of the Company shall be
signed by such officer or agent of the Company in such manner as the Board of Directors, the
president, the treasurer or any other officer designated by the Board of Directors may determine.
Section 6.2 Deposits. All funds of the Company not otherwise employed shall be
deposited or invested from time to time to the credit of the Company as the Board of Directors,
the president, the treasurer or any other officer designated by the Board of Directors may
determine.
ARTICLE VII
SHARES
Section 7.1 Certificates. Ownership of shares of the Company shall be evidenced by
certificates, or at the election of a shareholder in book entry form. Unless otherwise determined
by the Board of Directors, any such certificates shall signed by the president or a vice president
and countersigned by the secretary, an assistant secretary, the treasurer or an assistant treasurer
and may be sealed with the seal, if any, of the Company. The signatures may be either manual or
facsimile. No certificate shall be valid for any purpose until it has been countersigned by the
Transfer Agent (as defined in the LLC Agreement); provided, however, that if the Board of
Directors elects to issue shares or other securities in global form, the certificates with regard
thereto shall be valid upon receipt by the Depository (as defined in the LLC Agreement) and
need not be countersigned. Certificates shall be consecutively numbered and if the Company
shall from time to time issue several classes of shares, each class may have its own number
series. Any or all of the signatures required on the certificate may be by facsimile. A certificate
is valid and may be issued whether or not an officer who signed it is still an officer when it is
issued.
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Section 7.2

Transfers.

(a)
Shares of the Company shall be transferable in the manner provided by
applicable law, the LLC Agreement and these Bylaws and, to the fullest extent permitted by law,
any transfer or purported transfer of shares of the Company not made in accordance with
applicable law, the LLC Agreement or these Bylaws shall be null and void.
(b)
The Company shall be entitled to treat the holder of record of any shares
or other securities of the Company as the holder in fact thereof and, accordingly, shall not be
bound to recognize any equitable or other claim to or interest in such shares or other securities on
the part of any other person, regardless of whether the Company shall have actual or other notice
thereof, except as otherwise provided by law or any applicable Exchange Rule. Without limiting
the foregoing, when a person (such as a broker, dealer, bank, trust company or clearing
corporation or an agent of any of the foregoing) is acting as nominee, agent or in some other
representative capacity for another person in acquiring and/or holding shares or other securities
of the Company, as between the Company on the one hand, such other persons on the other, such
representative person shall be the record holder of such shares or securities, as applicable.
Section 7.3

Mutilated, Destroyed, Lost or Stolen Certificates.

(a)
If any mutilated certificate is surrendered to the Transfer Agent, the
appropriate officers on behalf of the Company shall execute, and the Transfer Agent shall
countersign and deliver in exchange therefor, a new certificate evidencing the same number and
type of securities as the certificate so surrendered.
(b)
The appropriate officers on behalf of the Company shall execute and
deliver, and the Transfer Agent shall countersign, a new certificate in place of any certificate
previously issued if the record holder of the certificate:
(i)
makes proof by affidavit, in form and substance satisfactory to the
Company or to the Transfer Agent, that a previously issued certificate has been lost,
destroyed or stolen;
(ii)
requests the issuance of a new certificate before the Company has
notice that the certificate has been acquired by a purchaser for value in good faith and
without notice of an adverse claim;
(iii) if requested by the Company or the Transfer Agent, delivers to the
Company a bond, in form and substance satisfactory to the Company or the Transfer
Agent, with a surety or sureties and with fixed or open penalty as the Company or the
Transfer Agent may direct to indemnify the Company and the Transfer Agent against any
claim that may be made on account of the alleged loss, destruction or theft of the
certificate; and
(iv)
satisfies any other reasonable requirements imposed by the
Company or the Transfer Agent.
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If a shareholder fails to notify the Company within a reasonable time after such
shareholder has notice of the loss, destruction or theft of a certificate, and a transfer of the shares
of the Company represented by the certificate is registered before the Company or the Transfer
Agent receives such notification, the shareholder shall be precluded from making any claim
against the Company or the Transfer Agent for such transfer or for a new certificate.
(c)
As a condition to the issuance of any new certificate under this
Section 7.3, the Company may require the payment of a sum sufficient to cover any tax or other
governmental charge that may be imposed in relation thereto and any other expenses (including
the fees and expenses of the Transfer Agent) reasonably connected therewith.
Section 7.4

Closing of Transfer Books or Fixing of Record Date.

(a)
The Board of Directors may set, in advance, a record date for the purpose
of determining shareholders entitled to notice of or to vote at any meeting of shareholders or
determining shareholders entitled to receive payment of any dividend or the allotment of any
other rights, or in order to make a determination of shareholders for any other proper purpose.
(b)
In lieu of fixing a record date, the Board of Directors may provide that the
share transfer books shall be closed for a stated period but not longer than twenty (20) days. If
the share transfer books are closed for the purpose of determining shareholders entitled to notice
of or to vote at a meeting of shareholders, such books shall be closed for at least ten (10) days
before the date of such meeting.
(c)
If no record date is fixed and the share transfer books are not closed for
the determination of shareholders: (i) the record date for the determination of shareholders
entitled to notice of or to vote at a meeting of shareholders shall be at the close of business on the
day next preceding the day on which notice is given; and (ii) the record date for the
determination of shareholders entitled to receive payment of a dividend or an allotment of any
other rights shall be the close of business on the day on which the resolution of the Board of
Directors, declaring the dividend or allotment of rights, is adopted.
(d)
When a determination of shareholders entitled to vote at any meeting of
shareholders has been made as provided in this section, such determination shall apply to any
adjournment thereof unless the Board of Directors shall set a new record date with respect
thereto.
Section 7.5 Share Ledger. The Company shall keep or cause to be kept on behalf of
the Company a register that provide for the registration and transfer of both certificated and
uncertificated shares of the Company. The Transfer Agent, as registrar and transfer agent, shall
maintain such register and shall register shares and the transfer of such shares pursuant to the
provisions of the LLC Agreement and these Bylaws. The register shall, among other things,
contain the name and address of each shareholder and the number of shares of each class held by
such shareholder.
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ARTICLE VIII
REGULATORY COMPLIANCE AND DISCLOSURE
Section 8.1 Actions Requiring Regulatory Compliance Implicating the Company. If
any shareholder (whether individually or constituting a group, as determined by the Board of
Directors), by virtue of such shareholder's ownership interest in the Company or actions taken by
the shareholder affecting the Company, triggers the application of any requirement or regulation
of any federal, state, municipal or other governmental or regulatory body on the Company or any
subsidiary (for purposes of this ARTICLE VIII, as defined in Section 2.14.5(c)) of the Company
or any of their respective businesses, assets or operations, including, without limitation, any
obligations to make or obtain a Governmental Action (as defined in Section 2.14.3), such
shareholder shall promptly take all actions necessary and fully cooperate with the Company to
ensure that such requirements or regulations are satisfied without restricting, imposing additional
obligations on or in any way limiting the business, assets, operations or prospects of the
Company or any subsidiary of the Company. If the shareholder fails or is otherwise unable to
promptly take such actions so to cause satisfaction of such requirements or regulations, the
shareholder shall promptly divest a sufficient number of shares of the Company necessary to
cause the application of such requirement or regulation to not apply to the Company or any
subsidiary of the Company. If the shareholder fails to cause such satisfaction or divest itself of
such sufficient number of shares of the Company by not later than the tenth (10th) day after
triggering such requirement or regulation referred to in this Section 8.1, then any shares of the
Company beneficially owned by such shareholder at and in excess of the level triggering the
application of such requirement or regulation shall, to the fullest extent permitted by law, be
deemed to constitute shares of the Company in excess of the Ownership Limit (as defined in
Section 8.1 of the LLC Agreement) and be subject to Article VIII of the LLC Agreement and any
actions triggering the application of such a requirement or regulation may be deemed by the
Company to be of no force or effect. Moreover, if the shareholder who triggers the application
of any regulation or requirement fails to satisfy the requirements or regulations or to take
curative actions within such ten (10) day period, the Company may take all other actions which
the Board of Directors deems appropriate to require compliance or to preserve the value of the
Company's assets; and the Company may charge the offending shareholder for the Company's
costs and expenses as well as any damages which may result to the Company.
As an example and not as a limitation, at the time these Bylaws are being adopted, the
Company holds a controlling interest in gaming businesses in Louisiana and Nevada. Louisiana
law provides that any person who owns five percent (5%) or more of gaming businesses in
Louisiana shall provide detailed personal history and financial information and be found suitable
by the Louisiana Gaming Control Board. Under certain circumstances, an "institutional
investor," as defined under Louisiana gaming law, may be presumed suitable or qualified upon
submitting documentation sufficient to establish qualifications as an institutional investor as
provided under Louisiana gaming law. Nevada gaming law provides that any person who
beneficially owns more than five percent (5%) of any class of voting securities of the Company
must report such ownership to the Nevada Gaming Commission and any person who beneficially
owns more than ten percent (10%) of any class of voting securities of the Company must apply
for, be investigated by, and obtain relevant approvals and findings of suitability from the Nevada
Gaming Commission. Under certain circumstances, an "institutional investor," as defined under
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Nevada gaming law, which acquires not more than twenty-five percent (25%) of any class of the
Company's voting securities may apply to the Nevada Commission for a waiver of such finding
of suitability if such institutional investor holds the voting securities for investment purposes
only. Further, upon request of the Nevada Gaming Commission, any person holding any of the
Company's securities may be required to apply to the Nevada Gaming Commission for a
determination of suitability. If a person who is required or requested to file for a determination of
suitability with respect to the Company and refuses to provide the Company with information
required to be submitted to applicable gaming regulatory authority, or if the Louisiana Gaming
Control Board or the Nevada Gaming Commission, as applicable, declines to approve such
person's holding Company securities, then, in either event, the Company securities held by such
person may be deemed to be securities in excess of the Ownership Limit and subject to the
provisions of Article VIII of the LLC Agreement. Copies of the forms required to be submitted
to the Louisiana Gaming Control Board and the Nevada Gaming Commission, as applicable,
may be obtained by request directed to the secretary.
As a further example and not as a limitation, at the time these Bylaws are being adopted,
the Company holds a controlling ownership position in a company being formed and licensed as
an insurance company in the State of Indiana. The laws of the State of Indiana have certain
regulatory requirements for any person who seeks to control (as defined under Indiana law) a
company which itself controls an insurance company domiciled in the State of Indiana, including
by exercising proxies representing ten percent (10%) or more of the Company's voting
securities. Accordingly, if a shareholder seeks to exercise proxies for a matter to be voted upon
at a meeting of the Company's shareholders without having obtained any applicable approvals
from the Indiana insurance regulatory authorities, such proxies representing ten percent (10%) or
more of the Company's voting securities will, subject to Section 8.3, be void and of no further
force or effect.
Section 8.2 Compliance With Law. Shareholders shall comply with all applicable
requirements of federal and state laws, including all rules and regulations promulgated
thereunder, in connection with such shareholder's ownership interest in the Company and all
other laws which apply to the Company or any subsidiary of the Company or their respective
businesses, assets or operations and which require action or inaction on the part of the
shareholder.
Section 8.3 Limitation on Voting Shares or Proxies. Without limiting the provisions
of Section 8.1, if a shareholder (whether individually or constituting a group, as determined by
the Board of Directors), by virtue of such shareholder's ownership interest in the Company or its
receipt or exercise of proxies to vote shares owned by other shareholders, would not be permitted
to vote the shareholder's shares of the Company or proxies for shares of the Company in excess
of a certain amount pursuant to applicable law (including by way of example, applicable state
insurance regulations) but the Board of Directors determines that the excess shares or shares
represented by the excess proxies are necessary to obtain a quorum, then such shareholder shall
not be entitled to vote any such excess shares or proxies, and instead such excess shares or
proxies may, to the fullest extent permitted by law, be voted by the Company's applicable
management services provider (or by another person designated by the directors) in proportion to
the total shares otherwise voted on such matter.
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Section 8.4 Representations, Warranties and Covenants Made to Governmental or
Regulatory Bodies. To the fullest extent permitted by law, any representation, warranty or
covenant made by a shareholder with any governmental or regulatory body in connection with
such shareholder's interest in the Company or any subsidiary of the Company shall be deemed to
be simultaneously made to, for the benefit of and enforceable by, the Company and any
applicable subsidiary of the Company.
Section 8.5 Board of Directors' Determinations. The Board of Directors shall be
empowered to make all determinations regarding the interpretation, application, enforcement and
compliance with any matters referred to or contemplated by these Bylaws.
ARTICLE IX
RESTRICTIONS ON TRANSFER OF SHARES
Section 9.1 Definitions. As used in this ARTICLE IX, the following terms have the
following meanings (and any references to any portions of Treasury Regulation Sections 1.3822T, 1.382-3 and 1.382-4 shall include any successor provisions):
(a)
"5-percent Shareholder" means a Person or group of Persons that is a "5percent shareholder" of the Company pursuant to Treasury Regulation Section 1.382-2T(g).
(b)
(b) of Section 9.2.

"5-percent Transaction" means any Transfer described in clause (a) or

(c)
"Code" means the United States Internal Revenue Code of 1986, as
amended from time to time, and the rulings issued thereunder.
(d)
"Company Security" or "Company Securities" means (i) common shares
of the Company, (ii) preferred shares of the Company (other than preferred shares described in
Section 1504(a)(4) of the Code), (iii) warrants, rights, or options (including options within the
meaning of Treasury Regulation Sections 1.382-2T(h)(4)(v) and 1.382-4) to purchase Securities
issued by the Company, and (iv) any Shares not included within the preceding clauses (i) through
(iii) of this definition.
(e)

"Effective Date" means November 9, 2009.

(f)

"Excess Securities" has the meaning given such term in Section 9.4.

(g)
"Expiration Date" means the earlier of (i) the repeal of Section 382 of the
Code or any successor statute if the Board of Directors determines that this ARTICLE IX is no
longer necessary for the preservation of Tax Benefits, (ii) the beginning of a taxable year of the
Company to which the Board of Directors determines that no Tax Benefits may be carried
forward, or (iii) such date as the Board of Directors shall fix in accordance with Section 9.10.
(h)

"Grandfathered Owner" has the meaning given such term in Section 9.2.
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(i)
"Percentage Share Ownership" means the percentage Share Ownership
interest of any Person or group (as the context may require) for purposes of Section 382 of the
Code as determined in accordance with the Treasury Regulation Sections 1.382-2T(g), (h),
(j) and (k) and 1.382-4.
(j)
"Person" means any individual, firm, corporation, company, limited
liability company, partnership, joint venture, estate, trust, or other legal entity, including a group
of persons treated as an entity pursuant to Treasury Regulation Section 1.382-3(a)(1)(i).
(k)
"Prohibited Transfer" means any Transfer or purported Transfer of
Company Securities to the extent that such Transfer is prohibited and/or void under this
ARTICLE IX.
(l)
"Public Group" has the meaning set forth in Treasury Regulation
Section 1.382-2T(f)(13), excluding any "direct public group" with respect to the Company, as
that term is used in Treasury Regulation Section 1.382-2T(j)(2)(ii).
(m)

"Purported Transferee" has the meaning set forth in Section 9.4.

(n)

"Securities" and "Security" each has the meaning set forth in Section 9.5.

(o)
"Shares" means any interest that would be treated as "stock" of the
Company pursuant to Treasury Regulation Section 1.382-2T(f)(18).
(p)
"Share Ownership" means any direct or indirect ownership of Shares,
including any ownership by virtue of application of constructive ownership rules, with such
direct, indirect, and constructive ownership determined under the provisions of Section 382 of
the Code and the Treasury Regulations.
(q)
"Tax Benefits" means the net operating loss carryforwards, capital loss
carryforwards, general business credit carryforwards, alternative minimum tax credit
carryforwards and foreign tax credit carryforwards, as well as any loss or deduction attributable
to a "net unrealized built-in loss" of the Company or any direct or indirect subsidiary thereof,
within the meaning of Section 382 of the Code.
(r)
"Transfer" means, any direct or indirect (by operation of law or otherwise)
sale, transfer, assignment, conveyance, pledge, devise or other disposition or other action taken
by a Person, other than the Company, that alters the Percentage Share Ownership of any
Person. A Transfer also shall include the creation or grant of an option (including an option
within the meaning of Treasury Regulation Sections 1.382-2T(h)(4)(v) and 1.382-4). For the
avoidance of doubt, a Transfer shall not include the creation or grant by the Company of an
option to purchase securities of the Company, nor shall a Transfer include the issuance of Shares
by the Company.
(s)

"Transferee" means any Person to whom Company Securities are

Transferred.
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(t)
"Treasury Regulations" means the regulations, including temporary
regulations or any successor regulations promulgated under the Code, as amended from time to
time.
Section 9.2 Transfer And Ownership Restrictions. From and after the Effective Date,
any attempted Transfer of Company Securities prior to the Expiration Date and any attempted
Transfer of Company Securities pursuant to an agreement entered into prior to the Expiration
Date shall be prohibited and void ab initio to the extent that, as a result of such Transfer (or any
series of Transfers of which such Transfer is a part), either (a) any Person or Persons would
become a 5-percent Shareholder or (b) the Percentage Share Ownership of any 5-percent
Shareholder would be increased. Any 5-percent Shareholder as of the Effective Date (the
"Grandfathered Owner") shall not be required, solely as a result of the adoption of this
ARTICLE IX and the occurrence of the Effective Date, pursuant to this ARTICLE IX, to reduce
or dispose of any Company Securities owned by such Grandfathered Owner as of the Effective
Date and none of such Company Securities owned by such Grandfathered Owner as of the
Effective Date shall be deemed, solely as a result of the adoption of this ARTICLE IX and the
occurrence of the Effective Date, to be Excess Securities; provided, however, that such
Grandfathered Owner may not acquire any additional Company Securities at any time such
Grandfathered Owner remains a 5-percent Shareholder and, upon such Grandfathered Owner no
longer being a 5-percent Shareholder, the provisions of this ARTICLE IX shall apply in their
entirety to such Grandfathered Owner.
Section 9.3

Exceptions.

(a)
Notwithstanding anything to the contrary herein, Transfers to a Public
Group (including a new Public Group created under Treasury Regulation Section 1.3822T(j)(3)(i)) shall be permitted.
(b)
The restrictions set forth in Section 9.2 shall not apply to an attempted
Transfer that is a 5-percent Transaction if the transferor or the Transferee obtains the written
approval of the Board of Directors or a duly authorized committee thereof. The Board of
Directors may impose conditions in connection with such approval, including, without limitation,
restrictions on the ability or right of any Transferee to Transfer Shares acquired through a
Transfer. Approvals of the Board of Directors hereunder may be given prospectively or
retroactively.
Section 9.4

Excess Securities.

(a)
No employee or agent of the Company shall record any Prohibited
Transfer in the share register for the Company, and the purported transferee of such a Prohibited
Transfer (the "Purported Transferee") shall not be recognized as a shareholder of the Company
for any purpose whatsoever in respect of the Company Securities which are the subject of the
Prohibited Transfer (the "Excess Securities"). The Purported Transferee shall not be entitled
with respect to such Excess Securities to any rights of shareholders of the Company, including,
without limitation, the right to vote such Excess Securities or to receive dividends or
distributions, whether liquidating or otherwise, in respect thereof, if any, and the Excess
Securities shall be deemed to constitute shares of the Company in excess of the Ownership Limit
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(as defined in Section 8.1 of the LLC Agreement) and be subject to Article VIII of the LLC
Agreement. Any Transfer of Excess Securities in accordance with the provisions of this
ARTICLE IX shall cease to be Excess Securities upon consummation of such Transfer.
(b)
The Company may require as a condition to the registration of the
Transfer of any Company Securities in the share register of the Company or the payment of any
distribution on any Company Securities that the proposed Transferee or payee furnish to the
Company all information reasonably requested by the Company with respect to its direct or
indirect ownership interests in such Company Securities. The Company may make such
arrangements or issue such instructions to its employees or agents as may be determined by the
Board of Directors to be necessary or advisable to implement this ARTICLE IX, including,
without limitation, authorizing its employees or agents to require, as a condition to registering
any Transfer in the share register of the Company, an affidavit from a Purported Transferee
regarding such Person's actual and constructive ownership of shares and other evidence that a
Transfer will not be prohibited by this ARTICLE IX.
Section 9.5 Modification Of Remedies For Certain Indirect Transfers. In the event of
any Transfer which does not involve a transfer of securities of the Company within the meaning
of Delaware law ("Securities," and individually, a "Security") but which would cause a 5-percent
Shareholder to violate a restriction on Transfers provided for in this ARTICLE IX, a sufficient
amount of Securities of such 5-percent Shareholder and/or any Person whose ownership of
Securities is attributed to such 5-percent Shareholder shall be deemed to be Excess Securities and
shall be treated as provided in Section 9.4, including, without limitation, being deemed to
constitute shares of the Company in excess of the Ownership Limit (as defined in Section 8.1 of
the LLC Agreement) and be subject to Article VIII of the LLC Agreement. For the avoidance of
doubt, no such 5-percent Shareholder shall be required, pursuant to this Section 9.5, to dispose of
any interest that is not a Security. The purpose of this Section 9.5 is to extend the restrictions in
Section 9.2 to situations in which there is a 5-percent Transaction without a direct Transfer of
Securities, and this Section 9.5, along with the other provisions of this ARTICLE IX, shall be
interpreted to produce the same results, with such differences as the context requires or as
determined by the Board of Directors, as a direct Transfer of Company Securities.
Section 9.6 Legal Proceedings; Prompt Enforcement. The Board of Directors may
authorize such additional actions, beyond those provided for or contemplated by this
ARTICLE IX, to give effect to or in furtherance of the provisions of this ARTICLE IX. Nothing
in this Section 9.6 shall (a) be deemed inconsistent with any Transfer of the Excess Securities
provided in this ARTICLE IX being void ab initio, (b) preclude the Company in the sole
discretion of the Board of Directors from immediately bringing legal proceedings without a prior
demand, or (c) cause any failure of the Company to act within any particular time period to
constitute a waiver or loss of any right of the Company under this ARTICLE IX.
Section 9.7 Liability. To the fullest extent permitted by law and without limiting any
other remedies of the Company and related matters provided elsewhere in these Bylaws or in the
LLC Agreement, any shareholder subject to the provisions of this ARTICLE IX who knowingly
violates the provisions of this ARTICLE IX and any Persons controlling, controlled by or under
common control with such shareholder shall be jointly and severally liable to the Company for,
and shall indemnify and hold the Company harmless against, any and all damages suffered as a
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result of such violation, including but not limited to damages resulting from a reduction in, or
elimination of, the Company's ability or right to utilize its Tax Benefits, and attorneys' and
auditors' fees incurred in connection with such violation.
Section 9.8 Obligation To Provide Information. As a condition to the registration of
the Transfer of any Shares in the share register for the Company, any Person who is a beneficial,
legal or record holder of Shares, and any proposed Transferee and any Person controlling,
controlled by or under common control with the proposed Transferee, shall provide such
information as the Company may request from time to time in order to determine compliance
with this ARTICLE IX or the status of the Tax Benefits of the Company.
Section 9.9 Legend. Unless otherwise provided by the Board of Directors, each
certificate or account statement evidencing or representing Shares (or securities exercisable for
or convertible into Shares) shall bear a legend with respect to the restrictions contained in this
ARTICLE IX in such form as shall be prescribed by the Board of Directors. Instead of the
foregoing legend, the certificate or account statement may state that the Company will furnish a
full statement about certain restrictions on transferability to a shareholder on request and without
charge.
Section 9.10 Authority Of Board Of Directors.
(a)
The Board of Directors shall have the power to determine all matters
necessary for assessing compliance with this ARTICLE IX, including, without limitation, (i) the
identification of 5-percent Shareholders, (ii) whether a Transfer is a 5-percent Transaction or a
Prohibited Transfer, (iii) the Percentage Share Ownership of any 5-percent Shareholder,
(iv) whether an instrument constitutes a Company Security, (v) the application of Section 9.4,
including, without limitation, the application of Article VIII of the LLC Agreement to Excess
Securities, and Section 9.5, and (vi) any other matters which the Board of Directors determines
to be relevant; and the determination of the Board of Directors on such matters shall be
conclusive and binding for all the purposes of this ARTICLE IX.
(b)
Nothing contained in this ARTICLE IX shall limit the authority of the
Board of Directors to take such other action to the extent permitted by law as it deems necessary
or advisable to protect the Company and its shareholders in preserving the Tax
Benefits. Without limiting the generality of the foregoing, the Board of Directors may, by
adopting a written resolution, (i) accelerate or extend the Expiration Date, (ii) modify the
ownership interest percentage in the Company or the Persons or groups covered by this
ARTICLE IX, (iii) modify the definitions of any terms set forth in this ARTICLE IX or
(iv) modify the terms of this ARTICLE IX as appropriate, in each case, in order to prevent an
ownership change for purposes of Section 382 of the Code as a result of any changes in
applicable Treasury Regulations or otherwise. Shareholders of the Company may be notified of
such determination through a filing with the SEC or such other method of notice as the Board of
Directors may determine. All actions, calculations, interpretations and determinations which are
done or made by the Board of Directors shall be conclusive and binding on the Company and all
other parties for all other purposes of this ARTICLE IX.
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(c)
The Board of Directors may delegate all or any portion of its duties and
powers under this ARTICLE IX to a committee of the Board of Directors as it deems necessary
or advisable and, to the fullest extent permitted by law, may exercise the authority granted by
this ARTICLE IX through duly authorized officers or agents of the Company.
Section 9.11 Transactions on a National Securities Exchange. Nothing in this
ARTICLE IX shall preclude the settlement of any transaction entered into through the facilities
of a national securities exchange or any automated inter-dealer quotation system. The fact that
the settlement of any transaction takes place shall not negate the effect of any other provision of
this ARTICLE IX and any transferor and transferee in such a transaction shall be subject to all of
the provisions and limitations set forth in this ARTICLE IX.
Section 9.12 Reliance. For purposes of determining the existence, identity and amount
of any Company Securities owned by any shareholder, the Company is entitled to rely on the
existence and absence of filings of Schedule 13D or 13G under the Exchange Act (or similar
filings), as of any date, subject to its actual knowledge of the ownership of Company Securities.
Section 9.13 Benefits Of This Article IX. Nothing in this ARTICLE IX shall be
construed to give to any Person, other than the Company and the Charitable Trustee (as defined
in the LLC Agreement) any legal or equitable right, remedy or claim under this
ARTICLE IX. This ARTICLE IX shall be for the sole and exclusive benefit of the Company
and the Charitable Trustee.
Section 9.14 Severability. If any provision of this ARTICLE IX or the application of
any such provision to any Person or under any circumstance shall be held invalid, illegal or
unenforceable in any respect by a court of competent jurisdiction, such invalidity, illegality or
unenforceability shall not affect any other provision of this ARTICLE IX.
Section 9.15 Waiver. With regard to any power, remedy or right provided herein or
otherwise available to the Company under this ARTICLE IX, (a) no waiver will be effective
unless authorized by the Board of Directors and expressly contained in a writing signed by the
Company; and (b) no alteration, modification or impairment will be implied by reason of any
previous waiver, extension of time, delay or omission in exercise, or other indulgence.
Section 9.16 Conflict. If there shall be any conflict between the provisions of this
ARTICLE IX or the application thereof and the provisions of Article VIII of the LLC Agreement
or the application thereof to the matters addressed in this ARTICLE IX, as contemplated by this
ARTICLE IX, the provisions of this ARTICLE IX and the application thereof shall control.
ARTICLE X
FISCAL YEAR
Section 10.1 Fiscal Year. The fiscal year of the Company shall be a fiscal year ending
December 31 or as otherwise determined by the Board of Directors.
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ARTICLE XI
DIVIDENDS AND OTHER DISTRIBUTIONS
Section 11.1 Dividends and Other Distributions. Subject to the preferential rights of
any additional classes or series of shares authorized by the Board of Directors, the holders of
common shares of the Company shall be entitled to receive, when, as and if declared by the
Board of Directors, out of the assets of the Company which are by law available therefor,
distributions payable either in cash, in property or in securities of the Company.
ARTICLE XII
SEAL
Section 12.1 Seal. The Board of Directors may authorize the adoption of a seal by the
Company. The Board of Directors may authorize one or more duplicate seals.
Section 12.2 Affixing Seal. Whenever the Company is permitted or required to affix its
seal to a document, it shall be sufficient to meet the requirements of any law, rule or regulation
relating to a seal to place the word "(SEAL)" adjacent to the signature of the person authorized to
execute the document on behalf of the Company.
ARTICLE XIII
WAIVER OF NOTICE
Section 13.1 Waiver of Notice. Whenever any notice is required to be given pursuant
to the LLC Agreement, these Bylaws or applicable law, a waiver thereof in writing, signed by
the person or persons entitled to such notice, or a waiver by electronic transmission by the person
or persons entitled to such notice, whether before or after the time stated therein, shall be deemed
equivalent to the giving of such notice. Neither the business to be transacted at nor the purpose
of any meeting need be set forth in the waiver of notice or waiver by electronic transmission,
unless specifically required by statute. The attendance of any person at any meeting shall
constitute a waiver of notice of such meeting, except where such person attends a meeting for the
express purpose of objecting to the transaction of any business on the ground that the meeting is
not lawfully called or convened.
ARTICLE XIV
AMENDMENT OF BYLAWS
Section 14.1 Amendment of Bylaws. These Bylaws may be amended or repealed or
new or additional Bylaws may be adopted only by the vote or written consent of a majority of the
Board of Directors.
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ARTICLE XV
MISCELLANEOUS
Section 15.1 References to Limited Liability Company Agreement of the Company;
Conflicting Provisions. All references to the LLC Agreement shall include any amendments
thereto. These Bylaws are subject to the LLC Agreement, and in the event any provision under
these Bylaws is inconsistent with a provision of the LLC Agreement, the LLC Agreement shall
control.
Section 15.2 Costs and Expenses. To the fullest extent permitted by law, each
shareholder will be liable to the Company (and any subsidiaries or affiliates of the Company) for,
and indemnify and hold harmless the Company (and any subsidiaries or affiliates of the
Company) from and against, all costs, expenses, penalties, fines or other amounts, including,
without limitation, reasonable attorneys' and other professional fees, whether third party or
internal, arising from such shareholder's breach of or failure to fully comply with any covenant,
condition or provision of these Bylaws or the LLC Agreement (including, without limitation,
Section 2.14 of these Bylaws and Sections 8.1, 8.2 and 9.7 of the LLC Agreement) or any action
by or against the Company (or any subsidiaries or affiliates of the Company) in which such
shareholder is not the prevailing party, and shall pay such indemnitee such amounts on demand,
together with interest on such amounts, which interest will accrue at the lesser of the Company's
highest marginal borrowing rate, per annum compounded, and the maximum amount permitted
by law, from the date such costs or the like are incurred until the receipt of repayment by the
indemnitee.
Section 15.3 Ratification. To the fullest extent permitted by applicable law, the Board
of Directors or the shareholders may ratify and make binding on the Company any action or
inaction by the Company or its officers to the extent that the Board of Directors or the
shareholders could have originally authorized the matter. Moreover, to the fullest extent
permitted by applicable law, any action or inaction questioned in any shareholder's derivative
proceeding or any other proceeding on the ground of lack of authority, defective or irregular
execution, adverse interest of a director, officer or shareholder, non-disclosure, miscomputation,
the application of improper principles or practices of accounting, or otherwise, may be ratified,
before or after judgment, by the Board of Directors or by the shareholders and, if so ratified,
shall have the same force and effect as if the questioned action or inaction had been originally
duly authorized, and such ratification shall be binding upon the Company and its shareholders
and shall constitute a bar to any claim or execution of any judgment in respect of such
questioned action or inaction.
Section 15.4 Ambiguity. In the case of an ambiguity in the application of any provision
of these Bylaws or any definition contained in these Bylaws, the Board of Directors shall have
the sole power to determine the application of such provisions with respect to any situation based
on the facts known to it and such determination shall be final and binding unless determined by a
court of competent jurisdiction to have been made in bad faith.
Section 15.5 Inspection of Bylaws. The Board of Directors shall keep at the principal
office for the transaction of business of the Company the original or a copy of the Bylaws as
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amended or otherwise altered to date, certified by the secretary, which shall be open to
inspection by the shareholders at all reasonable times during office hours.
ARTICLE XVI
ARBITRATION
Section 16.1 Procedures for Arbitration of Disputes. A Dispute (as defined in the LLC
Agreement) or any disputes, claims or controversies relating in any way to such a Dispute or
Disputes shall, on the demand of any party to such Dispute, be resolved through binding and
final arbitration in accordance with the Commercial Arbitration Rules (the "Rules") of the
American Arbitration Association ("AAA") then in effect, except as those Rules may be
modified in this ARTICLE XVI. Notwithstanding the foregoing, (a) the provisions of this
ARTICLE XVI shall not apply to any request for a declaratory judgment or similar action
regarding the meaning, interpretation or validity of any provision of the LLC Agreement or these
Bylaws, but such request shall be heard and determined by a court of competent jurisdiction; and
(b) in the event a Dispute involves both a question of the meaning, interpretation or validity of
any provision of the LLC Agreement or these Bylaws and any other matter in dispute, the
arbitration of such other matter in dispute, if dependent upon a determination of the meaning,
interpretation or validity of any provision of the LLC Agreement or these Bylaws, shall be stayed
until a final, non-appealable judgment regarding such meaning, interpretation or validity has
been rendered by a court of competent jurisdiction.
Section 16.2 Arbitrators. There shall be three (3) arbitrators. If there are only two
(2) parties to the Dispute, each party shall select one (1) arbitrator within fifteen (15) days after
receipt by respondent of a copy of the demand for arbitration. If there are more than two
(2) parties to the Dispute, all claimants, on the one hand, and all respondents, on the other hand,
shall each select, by the vote of a majority of the claimants or the respondents, as the case may
be, one (1) arbitrator within fifteen (15) days after receipt of the demand for arbitration. The
arbitrators may be affiliated or interested persons of the claimants or the respondents, as the case
may be. If either a claimant (or all claimants) or a respondent (or all respondents) fail(s) to
timely select an arbitrator then the party (or parties) who has selected an arbitrator may request
AAA to provide a list of three (3) proposed arbitrators in accordance with the Rules (each of
whom shall be neutral, impartial and unaffiliated with any party) and the party (or parties) that
failed to timely appoint an arbitrator shall have ten (10) days from the date AAA provides the list
to select one (1) of the three (3) arbitrators proposed by AAA. If the party (or parties) fail(s) to
select the second (2nd) arbitrator by that time, the party (or parties) who have appointed the first
(1st) arbitrator shall then have ten (10) days to select one (1) of the three (3) arbitrators proposed
by AAA to be the second (2nd) arbitrator; and, if he/they should fail to select the second (2nd)
arbitrator by such time, AAA shall select, within fifteen (15) days thereafter, one (1) of the three
(3) arbitrators it had proposed as the second (2nd) arbitrator. The two (2) arbitrators so
appointed shall jointly appoint the third (3rd) and presiding arbitrator (who shall be neutral,
impartial and unaffiliated with any party) within fifteen (15) days of the appointment of the
second (2nd) arbitrator. If the third (3rd) arbitrator has not been appointed within the time limit
specified herein, then AAA shall provide a list of proposed arbitrators in accordance with the
Rules, and the arbitrator shall be appointed by AAA in accordance with a listing, striking and
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ranking procedure, with each party having a limited number of strikes, excluding strikes for
cause.
Section 16.3 Place of Arbitration. The place of arbitration shall be Boston,
Massachusetts unless otherwise agreed by the parties.
Section 16.4 Discovery. There shall be only limited documentary discovery of
documents directly related to the issues in dispute, as may be ordered by the arbitrators. For the
avoidance of doubt, it is intended that there shall be no depositions and no other discovery other
than limited documentary discovery as described in the preceding sentence.
Section 16.5 Awards. In rendering an award or decision (an "Award"), the arbitrators
shall be required to follow the laws of the State of Delaware. Any arbitration proceedings or
Award shall be governed by the Federal Arbitration Act, 9 U.S.C. §1 et seq. An Award shall be
in writing and shall state the findings of fact and conclusions of law on which it is based. Any
monetary Award shall be made and payable in U.S. dollars free of any tax, deduction or
offset. Subject to Section 16.7, each party against which an Award assesses a monetary
obligation shall pay that obligation on or before the thirtieth (30th) day following the date of
such Award or such other date as such Award may provide.
Section 16.6 Costs and Expenses. Except as otherwise set forth in the LLC Agreement
or these Bylaws, including Section 15.2 of these Bylaws, or as otherwise agreed between the
parties, each party involved in a Dispute shall bear its own costs and expenses (including
attorneys' fees), and the arbitrators shall not render an award that would include shifting of any
such costs or expenses (including attorneys' fees) or, in a derivative case or class action, award
any portion of the Company's award to the claimant or the claimant's attorneys. Each party (or,
if there are more than two (2) parties to the Dispute, all claimants, on the one hand, and all
respondents, on the other hand, respectively) shall bear the costs and expenses of its (or their)
selected arbitrator and the parties (or, if there are more than two (2) parties to the Dispute, all
claimants, on the one hand, and all respondents, on the other hand) shall equally bear the costs
and expenses of the third (3rd) appointed arbitrator.
Section 16.7 Appeals. Any Award, including but not limited to any interim Award,
may be appealed pursuant to the AAA's Optional Appellate Arbitration Rules ("Appellate
Rules"). An Award shall not be considered final until after the time for filing the notice of appeal
pursuant to the Appellate Rules has expired. Appeals must be initiated within thirty (30) days of
receipt of an Award by filing a notice of appeal with any AAA office. Following the appeal
process, the decision rendered by the appeal tribunal may be entered in any court having
jurisdiction thereof. For the avoidance of doubt, and despite any contrary provision of the
Appellate Rules, Section 16.6 shall apply to any appeal pursuant to this Section 16.7 and the
appeal tribunal shall not render an Award that would include shifting of any costs or expenses
(including attorneys' fees) of any party.
Section 16.8 Final and Binding. Following the expiration of the time for filing the
notice of appeal, or the conclusion of the appeal process set forth in Section 16.7, an Award shall
be final and binding upon the parties thereto and shall be the sole and exclusive remedy between
those parties relating to the Dispute, including any claims, counterclaims, issues or accounting
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presented to the arbitrators. Judgment upon an Award may be entered in any court having
jurisdiction. To the fullest extent permitted by law, no application or appeal to any court of
competent jurisdiction may be made in connection with any question of law arising in the course
of arbitration or with respect to any Award, except for actions relating to enforcement of any
Award issued hereunder and except for actions seeking interim or other provisional relief in aid
of arbitration proceedings in any court of competent jurisdiction.
Section 16.9 Beneficiaries. This ARTICLE XVI is intended to benefit and be
enforceable by the shareholders, Directors, officers, managers (including The RMR Group Inc.
or its successor and RMR LLC), agents or employees of the Company and the Company and
shall be binding on the shareholders of the Company and the Company, as applicable, and shall
be in addition to, and not in substitution for, any other rights to indemnification or contribution
that such individuals or entities may have by contract or otherwise.
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