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December 20, 2017
International Business Machines Corporation
Shareholder Proposal of James McRitchie
Securities Exchange Act of 1934-Rule 14a-8
Dear Ladies and Gentlemen:
I am writing on behalf of our client, International Business Machines
Corporation, a New York corporation (the "Company"), in accordance with Rule 14a-8G)
of the Securities Exchange Act of 1934, as amended. The Company is seeking to exclude
a shareholder proposal and supporting statement (the "Proposal") submitted by James
McRitchie (the "Proponent"), with John Chevedden, as proxy for the Proponent
("Mr. Chevedden"), from the proxy materials to be distributed by the Company in
connection with its 2018 annual meeting of shareholders (the "2018 proxy materials"). In
accordance with Rule 14a-8G), the Company intends to file its definitive 2018 Proxy
Materials with the Commission more than 80 days after the date of this letter.
For the reasons set forth below, we respectfully request that the Staff of
the Division of Corporation Finance (the "Staff') of the Securities and Exchange
Commission (the "Commission") confirm that it will not recommend enforcement action
if the Company excludes the Proposal from the 2018 proxy materials. The Company has
advised us as to the factual matters set forth below.
Pursuant to Rule 14a-8(j) and Staff Legal Bulletin No. 14D (Nov. 7, 2008)
("SLB 14D"), we have submitted this letter and its attachments to the Staff via e-mail at
shareholderproposals@sec.gov in lieu of mailing paper copies. Also, in accordance with
Rule 14a-8(j), a copy of this submission is being sent simultaneously to the Proponent
through his proxy, Mr. Chevedden, as instructed by the Proponent in his letter dated
November 8, 2017, as notification of the Company's intention to omit the Proposal from
the 2018 proxy materials.
Rule 14a-8(k) and SLB 14D provide that shareholder proponents are
required to send companies a copy of any correspondence that the proponents elect to
submit to the Commission or the Staff. Accordingly, we are taking this opportunity to
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inform the Proponent that if the Proponent, or Mr. Chevedden on the Proponent's behalf,
elects to submit additional correspondence to the Commission or the Staff with respect to
the Proposal, a copy of that correspondence should be furnished concurrently to the
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D.
THE PROPOSAL
The resolution included in the Proposal reads as follows:

"Resolved: The shareholders of International Business Machines Corp
(IBM or the "Company'') ask the board of directors to adopt a policy that the board will
not utilize "earnings per share" ("EPS'') or its variations (e.g., diluted or operating
EPS) or financial ratios (return on assets or net assets or equity) in determining a senior
executive 's incentive compensation or eligibility for such compensation, unless the Board
utilizes the number of outstanding shares on the beginning date of the performance
period and excludes the effect of stock buybacks that may have occurred between that
date and the end of the performance period This policy shall be implemented without
violating existing contractual obligations in existence on the date this proposal is
adopted"
A copy of the resolution included in the Proposal, the related supporting
statement (the "Supporting Statement") and related correspondence from the Proponent
are set forth in Exhibit A.
BASES FOR EXCLUSION
On behalf of the Company, we respectfully request that the Staff concur
with our view that the Company may exclude the Proposal from the 2018 proxy materials
pursuant to one or both of the following:
•

Rules 14a-8(b) and (f), because the Proponent failed to provide the
requisite proof of continuous share ownership in the Company after
receiving notice of such deficiency; and

•

Rule 14a-8(i)(IO), because the Company's Executive Compensation and
Management Committee (the "Committee") already follows procedures
and has adopted practices to eliminate the potential influence of share
buyback programs on executive pay, and therefore has substantially
implemented the proposal.

Certain excerpts from the Company's Proxy Statement distributed in
connection with its 2017 annual meeting of shareholders ("2017 Proxy Statement")
disclosing certain details of the Company's Performance Share Unit ("PSU") and Annual
Incentive programs are attached to this letter as Exhibit B.
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I.

THE PROPOSAL MAY BE OMITTED UNDER RULE 14a-8(t) BECAUSE
THE PROPONENT FAILED TO PROVIDE PROPER DOCUMENTARY
SUPPORT TO SATISFY THE REQUISITE OWNERSHIP
REQUIREMENT IN THE COMPANY'S STOCK UNDER RULE 14a8(b)(l).
Background

The Proponent sent a copy of the Proposal and Supporting Statement to
the Company's corporate secretary via email on November 8, 2017. Following receipt of
the Proposal, the Company reviewed its records, which did not show that the Proponent
held any shares of record. In addition, the Proponent omitted any evidence required under
14a-8(b)(l) supporting the Proponent's claim of beneficial ownership of the Company's
stock and eligibility to file a stockholder proposal under Rule l4a-8.
Accordingly, on November 9, 2017, which was within 14 days of the date
that the Company received the Proposal, the Company sent Mr. Chevedden, as proxy for
the Proponent, a letter providing notice of and how to cure the procedural deficiency as
required by Rule 14a-8(f) (the "Deficiency Notice"). The Company sent the Deficiency
Notice to Mr. Chevedden via e-mail in accordance with the Proponent's specific
instructions included in the Proposal. A copy of the Deficiency Notice is set forth in
Exhibit C. In the Deficiency Notice, the Company informed Mr. Chevedden of the
requirements of Rule l4a-8 and how the Proponent could cure the procedural deficiency.
The Deficiency Notice further explained that to substantiate his claim that he met the
required share ownership, the Proponent was required under Rule l 4a-8(b) to submit to
the Company a written statement from the record holder of the Company's shares of
common stock verifying that, at the time the Proponent submitted the Proposal, the
Proponent had continuously beneficially held the requisite number of shares of the
Company's common stock for at least the required one-year period.
On November 13, 2017, the proponent sent an e-mail in response to the
Deficiency Notice. The e-mail included a scanned letter from TD Ameritrade (the
"Account Statement"), a copy of which is attached here as Exhibit D. The Account
Statement asserts that the Proponent has held and continues to hold shares in
"International Business Machines International Corporation (IBM)" (emphasis added).
The Company has received no further correspondence from the Proponent or Mr.
Chevedden regarding either the Proposal or the Proponent's ownership of Company
shares.
Analysis
In line with the past Staff issued no-action letters cited below, the
Proponent has failed to prove the requisite beneficial ownership of the Company's
common stock as required under Rule 14a-8(b)(l) by claiming ownership in a Company
other than International Business Machines Corporation, and the Proposal may be
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excluded from the 2018 proxy materials in reliance upon Rule 14a-8(f). Rule 14a-8(b)(1)
provides that, in order to be eligible to submit a proposal, a stockholder must have
continuously held at least $2,000 in market value, or 1%, of the Company's securities
entitled to be voted on the proposal for at least one year prior to the date the proposal is
submitted and must continue to hold those securities through the date of the meeting. If
the proponent is not a registered holder, he or she must provide proof of beneficial
ownership of the securities. Under Rule 14a-8(f)(l), a company may exclude a
stockholder proposal if the proponent fails to provide evidence that he or she meets the
eligibility requirements of 14a-8(b), provided that the Company timely notifies the
proponent of the deficiency and the proponent fails to correct the deficiency within the
required time.
The Proponent has failed to provide the information required under
Rule 14a-8(b)(1), because the letter he presented to demonstrate beneficial ownership
does not identify him as an owner of common stock of International Business Machines
Corporation. Rule 14a-8(b)(2)(i) and Staff Legal Bulletin No. 14F provide that a
proponent who is not a registered holder of a company's securities and who does not file
ownership reports on Schedule 13D, Schedule 130, Form 3, Form 4 or Form 5 may
demonstrate ownership by providing a written statement from the record holder. In this
instance, the Proponent offers the Account Statement that identifies the Proponent as the
beneficial owner of 15 shares of "International Business Machines International
Corporation (IBM)" (emphasis added). See Exhibit D. To our knowledge, International
Business Machines International Corporation is not a company in existence, but if it is, it
is not affiliated with the Company. To date, the defective Account Statement is the only
proof that Proponent has offered to show his eligibility to submit a proposal under Rule
14a-8(b)(l). We note that Mr. Chevedden is an experienced stockholder proponent,
having submitted multiple stockholder proposals to the Company over the last several
years (on his own behalf and on behalf of others). We believe he is familiar with the
requirements of making such proposals, including the requirements of Rule 14a-8(b)(1).
The Staff has consistently agreed that a company may exclude proposals
from its proxy materials when the proponent has failed to provide evidence of beneficial
ownership that precisely identifies either him or herself or the company by name. In these
cases, even where the intent of the proponent to reference a particular company was
relatively clear, the Staff has been firm in its view that even slight errors will prevent a
proponent's evidence of ownership from satisfying Rule 14a-8(b)(1). See Transocean
Ltd. (Mar. 15, 2013) (the Staff agreed that Transocean Ltd. had a proper basis to exclude
a proposal from its proxy materials because the proponent provided a letter from a record
holder identifying the proponent as the beneficial owner of shares of Transocean
Management Ltd.); International Business Machines Corporation (Jan. 22, 2010)
(finding proper basis for exclusion when the record holder letter identified the proponent
as a record holder of "the Company" without defining the term and mentioning elsewhere
that the Proponent holds "Mylan" stock, even though the proponent's proof of ownership
was addressed to the company and correctly referenced the CUSIP number for the
company's common stock); The Coca-Cola Co. (Feb. 4, 2008) (allowing for exclusion
from the company's proxy materials where the broker letters misidentified the proponent
as "THE GREAT NECK CAP APP INVST PARTSHP" and "THE GREAT NECK CAP
[[3686142])
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APP INVST PARTSHP., DFJ DISCOUNT BROKER" when the proponent's actual
name was "The Great Neck Capital Appreciation LTD Partnership"); Express Scripts
Holding Company (Feb. 12, 2013) (the Staff agreed that the company had a proper basis
to exclude a shareholder proposal addressed to Express Scripts, Inc.); International
Business Machines Corporation (Jan. 8, 2002) (the staff agreed that the company had a
proper basis to exclude the proposal where, despite other references to International
Business Machines Corporation, the proponent offered a broker letter mentioning
"Lehman Brothers Holdings" in one place); and Aluminum Company ofAmerica (Mar.
27, 1987) (Staff agreed that a proposal could be excluded where a broker's letter referred
to "Alco. Std. Corp." and as such was not sufficient to prove any ownership of securities
in the company). The same result should apply here. The Proposal can be omitted
because the Account Statement submitted to support the Proponent's ownership was
defective, and failed to demonstrate proper ownership of shares in the Company.
The Staff has consistently held that it is not unreasonable to hold the
Proponent to an exacting standard in identifying the name of the subject company when
providing proof of ownership under Rule 14a-8(b)(1). Evidence of intent to identify the
company alone has been consistently deemed to be insufficient for purposes of proving
beneficial ownership. This has remained the case even where the Proponent's proof of
ownership correctly identified the company other places in the correspondence. In short,
by incorrectly referring to ownership of stock in "International Business Machines
International Corporation," the Account Statement did not, and could not, sufficiently
establish ownership of the requisite securities in International Business Machines
Corporation. Therefore, the Proponent has not met the minimum requirements for
submitting a proposal established under Rule 14a-8(b ). Accordingly, the Company
respectfully requests that the Staff concur with the Company's position that the Proposal
can be excluded under Rule 14a-8(f).
II.

THE COMPANY'S PRACTICE OF SETTING EARNINGS PER SHARE
TARGETS TO ACCOUNT FOR PLANNED SHARE REPURCHASES
AND ADJUSTING ACTUAL RESULTS TO REMOVE THE IMPACT OF
UNPLANNED SHARE REPURCHASES BY THE COMPANY
SUBSTANTIALLY IMPLEMENTS THE PROPOSAL.
Background

Rule 14a-8(i)(l 0) permits companies to exclude shareholder proposals
from their proxy materials when the company already substantially implements the
proposal. The Commission stated in 1976 that the predecessor to Rule 14a-8(i)(l 0) was
"designed to avoid the possibility of shareholders having to consider matters which
already have been favorably acted upon by the management". Exchange Act Release
No. 12598 (July 7, 1976). Originally, the Staff narrowly interpreted this predecessor rule
and granted no-action relief only when proposals were "'fully' effected" by the company.
See Exchange Act Release No. 19135 (Oct. 14, 1982). By 1983, the Commission
recognized that the "previous formalistic application of [the Rule] defeated its purpose"
because proponents were successfully convincing the Staff to deny no-action relief by
submitting proposals that differed from existing company policy by only a few words.
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Exchange Act Release No. 20091, at§ II.E.6. (Aug. 16, 1983) (the "1983 Release").
Therefore, in 1983, the Commission adopted a revised interpretation to the rule to permit
the omission of proposals that had been "substantially implemented", 1983 Release, and
the Commission codified this revised interpretation in Exchange Act Release No. 40018
(May 21, 1998). Thus, when a company can demonstrate that it has taken actions to
address each element of a stockholder proposal, the Staff has concurred that the proposal
has been "substantially implemented". See, e.g., The Dow Chemical Co. (Mar. 5, 2008)
(concurring in the exclusion of a proposal that requested a "global warming report" that
discussed how the company's efforts to ameliorate climate change may have affected the
global climate when the company had already made various statements about its efforts
related to climate change, which were scattered throughout various corporate documents
and disclosures).
At the same time, a company need not implement a proposal in exactly the
manner set forth by the proponent. See Exchange Act Release No. 40018, at n.30 and
accompanying text (May 21, 1998). See, e.g., Hewlett-Packard Co. (Steiner) (Dec. 11,
2007) (proposal requesting that the board permit stockholders to call special meetings
was substantially implemented by a proposed by-law amendment to permit stockholders
to call a special meeting unless the board determined that the specific business to be
addressed had been addressed recently or would soon be addressed at an annual meeting).
Differences between a company's actions and a stockholder proposal are permitted as
long as the company's actions satisfactorily address the proposal's essential objectives.
See, e.g., Exelon Corp. (Feb. 26, 2010) (concurring in the exclusion of a proposal that
requested a report on different aspects of the company's political contributions when the
company had already adopted its own set of corporate political contribution guidelines
and issued a political contributions report that, together, provided "an up-to-date view of
the [c]ompany's policies and procedures with regard to political contributions");
Johnson & Johnson (Feb. 17, 2006) (concurring that a proposal requesting that the
company confirm the legitimacy of all current and future U.S. employees was
substantially implemented when the company had verified the legitimacy of 91% of its
domestic workforce); Masco Corp. (Mar. 29, 1999) (concurring in the exclusion of a
proposal seeking specific criteria for the company's outside directors after the company
had adopted a version of the proposal that included modifications and clarifications). The
Staff has further explained that "a determination that the company has substantially
implemented the proposal depends upon whether [the company's] particular policies,
practices and procedures compare favorably with the guidelines of the proposal".
Texaco, Inc. (Mar. 28, 1991).
Analysis

The Company has substantially implemented the Proposal because the
Company's current policies, practices and procedures compare favorably with the
guidelines of the Proposal and address the Proposal's essential objective. The Proposal
seeks the adoption of a policy that would prevent the Board from using Earnings Per
Share ("EPS") or its variations in calculating senior executives' incentive compensation
unless the Board bases the calculation of EPS or its variations on the number of shares
outstanding on the beginning date of the performance period and excludes the effect of
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stock buybacks that may have occurred between that date and the end ofthe performance
period.According to the Proponent's Supporting Statement, the Proposal would "address
the distorting effect that stock buybacks can have on calculating ...incentive pay for
senior executives".The Proponent is concerned that using metrics like EPS that are
subject to the influence ofshare buyback programs provides an incentive for senior
executives to authorize share repurchase programs at the expense ofreinvestment in the
Company.
The Company's practices, as disclosed in the 2017 Proxy Statement,
already accomplish the essential objective ofthe proposal.The Company currently
determines management eligibility for PSUs by measuring results against targets for two
weighted metrics: operating EPS and free cash flow.Operating EPS is the only metric, of
these two, where the measurement ofperformance could be subject to the influence of
share repurchases.The Company's policy is to set performance targets for operating EPS
to account for a budgeted amount ofshare repurchases in an applicable performance
period. By accounting for a budgeted amount ofshare repurchases when setting
performance targets, the impact ofsuch budgeted repurchases on the performance result
is neutralized.
Beginning in 2016, the Company began adjusting actual operating EPS
results for the purpose ofawarding PSUs to offset the impact ofany difference between
the budgeted share count and the actual share count at the end ofthe performance period.
Thus, in the event that the Company engages in share repurchases that exceed the
budgeted amount accounted for when setting operating EPS targets, this practice of
adjusting actual operating EPS eliminates any potential effect that additional unplanned
share repurchases have on executive compensation.As stated in the 2017 Proxy
Statement, adjusting for unplanned share repurchases "formalizes the [Company]'s
longstanding intention ofnot having unplanned share repurchase practices affect
executive compensation".See Exhibit B at page 24.
The practice ofsetting performance targets in contemplation ofa planned
number ofshare repurchases and further adjusting the actual performance metric for any
unplanned share repurchases, has the effect ofneutralizing and removing the impact of
share repurchases from the calculation ofoperating EPS and its effect on executive
compensation. Both practices address the Proponent's stated objective ofeliminating the
"distorting effect" ofshare repurchase programs. By setting performance targets in
anticipation ofplanned repurchases and subsequently adjusting actual operating EPS for
any additional unplanned repurchases, the Company has removed the exact incentive that
the Proposal mentions as its primary concern. Attached as Exhibit E is a simplistic
illustration that demonstrates how setting performance targets in anticipation ofbudgeted
share repurchases and removing the impact ofany unplanned repurchases results in the
same performance score as adopting the method set forth in the Proposal.
Furthermore PSUs are not the only way that the Company provides
performance incentives to senior executives. In addition to the PSU program, the
Company also compensates senior executives through its Annual Incentive Program. The
Annual Incentive Program links executive compensation to company performance as
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measured by operating income, strategic imperatives revenue and operating cash flow
none of which are subject to influence by share repurchase programs. See Exhibit B at
page 23.
It is not necessary for the Company to "adopt a policy that the board will
not utilize 'earnings per share' ...or its variations" (see Exhibit A), as the Proposal
makes clear that excluding the effect of share buybacks on EPS and the elimination of the
incentive to increase the number of share buybacks is sufficient.By excluding the effect
of share buybacks on operating EPS, both through setting operating EPS targets that
already account for budgeted buybacks and by adjusting actual operating EPS for the
effect of any additional unplanned repurchases during the performance period, the
Company's current policies and practices compare favorably with the guidelines of the
proposal and meet its essential objective.
When a company has already acted favorably on an issue addressed in a
shareholder proposal, Rule 14a-8(i)(l0) provides that the company is not required to ask
its shareholders to vote on that same issue. In this regard, the Staff has on numerous
occasions concurred with the exclusion of proposals that pertained to executive
compensation where the company had already addressed the actions requested in the
proposal.See, e.g., Wal-Mart Stores, Inc. (Mar. 25, 2015) (concurring with the exclusion
of a proposal requesting that the compensation committee include at least one metric
related to the company's employee engagement in the metrics used to determine
executives' compensation when the company already included a metric related to
employee engagement); General Electric Co. (Jan.23, 2010) (concurring with the
exclusion of a proposal requesting that the board explore with certain executive officers
the renunciation of stock option grants where the board had conducted discussions with
the executive officers on that topic); The Goldman Sachs Group, Inc. (Mar.15, 2012)
(concurring with the exclusion of a proposal requesting the formation of a board
committee to review and report how the company is responding to risks associated with
high levels of senior executive compensation as substantially implemented because the
"public disclosures" in the company's proxy statement "compare[d] favorably with the
guidelines of the proposal"); Intel Corp. (Mar. 11, 2003) (concurring that a proposal
requesting Intel's board to submit all equity compensation plans and amendments to add
shares to those plans that would result in material dilution of the company's shares to a
shareholder vote was substantially implemented by a board policy requiring a shareholder
vote on most, but not all, forms of company stock plans). Accordingly, the Company's
current policies, practices and procedures, namely neutralizing or removing the impact of
share buybacks on the calculation of operating EPS through adjusted targets and
recalculations, compare favorably with the guidelines of the Proposal, and therefore, the
Proposal may be properly excluded from the Company's 2018 proxy materials under
Rule l4a-8(i)(l0) as substantially implemented.
CONCLUSION
Based on the foregoing analysis, and for one or both of the bases of
exclusion detailed above, the Company hereby respectfully requests confirmation that the
Staff will not recommend enforcement action if, in reliance on either the Company's Rule
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14a-8(f) analysis or in the alternative, on the Company's 14a-8(i)(10) reasoning, the
Company omits the Proposal from its 2018 proxy materials. If the Staff has any
questions with respect to this matter, or if for any reason the Staff does not agree that the
Company may omit the Proposal from its 2018 proxy materials, please contact me at
(212) 474-1146. I would appreciate your sending any written response via email to me at
sburns@cravath.com as well as to the Company, attention to Stuart S. Moskowitz, Senior
Counsel, at smoskowi@us.ibm.com.
We are sending the Proponent a copy of this submission. Rule 14a-8(k)
provides that a shareholder proponent is required to send a company a copy of any
correspondence that the Proponent elects to submit to the Commission or the Staff. As
such, the Proponent is respectfully reminded that if he elects to submit any additional
correspondence to the Staff with respect to this matter, a copy of that correspondence
should concurrently be furnished directly to my attention and to the attention of Stuart
Moskowitz, Senior Counsel of the Company, at the addresses set forth below in
accordance with Rule 14a-8(k).
Thank you for your attention to this matter.
Sincerely yours,

Stephen L. Burns

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
VIA EMAIL: shareholderproposals@sec.gov
Encls.
Copies w/encls. to:
Stuart S. Moskowitz
Senior Counsel
International Business Machines Corporation
Corporate Law Department
One New Orchard Road, Mail Stop 301
Armonk, New York 10504
and
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John Chevedden (as proxy for James McRitchie)
***

VIA E-MAIL:

*** FISMA & OMB Memorandum M-07-16
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Exhibit A
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James McRitchie and Myra K. Young
***

Ms. Christina M. Montgomery
Corporate Secretary
International Business Machines Corporation (IBM)
One New Orchard Road
Armonk NY 10504
PH: 914 499-1900
FX: 914-765-6021
Dear Corporate Secretary,
As a long-time shareholder of IBM, I believe our company has unrealized potential that can be
unlocked by adopting the attached proposal, Deduct Impact of Stock Buybacks from Executive Pay.
My proposal is for the next annual shareholder meeting. I will meet Rule 14a-8 requirements
including the continuous ownership of the required stock value until after the date of the respective
shareholder meeting. My submitted format, with the shareholder-supplied emphasis, is intended to
be used for definitive proxy publication.
This is my delegation to John Chevedden and/or his designee to forward this Rule 14a-8 proposal to
the company and to act as my agent regarding this Rule 14a-8 proposal, negotiations and/or
modification, and presentation of it for the forthcoming shareholder meeting.
Please direct all future communications regarding my rule 14a-8 proposal to John Chevedden
***

to facilitate prompt and verifiable communications. Please identify me exclusively as the lead filer of
the proposal.
This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant the
power to vote. Your consideration and the consideration of the Board of Directors is appreciated in
support of the long-term performance of our company. Please acknowledge receipt of my proposal
***
promptly by email to
Sincerely,

:), \\\�a.ld.�'--- =-

James McRitchie

November 8, 2017
Date

cc: Stuart S. Moskowitz <smoskowi@us.ibm.com <smoskowi@us.ibm.com> >
Senior Counsel, IBM Legal Department
FX: 845-491-3203

*** FISMA & OMB Memorandum M-07-16

[IBM: Rule 14a-8 Proposal, November 8, 2017]
[This line and any line above it - Not for publication]
Proposal [4*] - Deduct Impact of Stock Buybacks from Executive Pay
Resolved: The shareholders of International Business Machines Corp (IBM or the "Company")
ask the board of directors to adopt a policy that the board will not utilize "earnings per share11
("EPS") or its variations (e.g., diluted or operating EPS) or financial ratios (return on assets or
net assets or equity) in determining a senior executive's incentive compensation or eligibility for
such compensation, unless the Board utilizes the number of outstanding shares on the
beginning date of the performance period and excludes the effect of stock buybacks that may
have occurred between that date and the end of the performance period. This policy shall be
implemented without violating existing contractual obligations in existence on the date this
proposal is adopted.
Supporting Statement: According to last year's proxy statement, a substantial proportion of
compensation for 2016 to executives was based on performance targets, including earnings per
share (EPS). https://www.sec.gov/Archives/edgar/data/51143/000110465917016116/a172254_1def14a.htm#a2016REPORTOFTH_014230.
As shareholders, we support the use of performance metrics that align senior executive pay with
long-term sustainable growth. We are concerned this alignment may not exist, however, if a
company is using earnings per share or certain financial return ratios to calculate incentive pay
awards at a time that the company is aggressively repurchasing its shares.
Research by Robert Ayres and Michael Olenick of INSEAD found "the more capital a business
invests in buying its own stock, expressed as a ratio of capital invested in buybacks to current
market capitalization, the less likely that company is to experience long-term growth in overall
market value. "Between 2005 and 2014, IBM ... spent $125 million buying its own shares (to
prop up the share price), while investing only $111 billion in capital and R&D ... " [Secular
Stagnation (Or Corporate Suicide?) https://ruayres.wordpress.com/2017/07/11/secularstagnation-or-corporate-suicide]
According to MarketWatch, in October 2017 the IBM board approved "adding another $3 billion
to its stock buyback program. The extra money brings the total authorization to $4.5
billion." [https://www.marketwatch.com/story/ibm-board-adds-3-billion-to-stock-buyback
program-2017-10-31-1191181O]
EPS and financial return ratios can be directly affected by changes in the number of outstanding
shares. Thus, a stock buyback means that EPS is calculated by dividing earning or net earnings
by a reduced number of outstanding shares, a process that can artificially boost EPS. A higher
EPS may not reflect an actual improvement in performance.
This proposal would not affect the board's discretion about the appropriate method of returning
value to shareholders. The proposal would, however, address the distorting effect that stock
buybacks can have on calculating what is supposed to be incentive pay for senior executives
that is based on genuine improvements in performance.
We urge you to vote For:
Proposal [4*] - Deduct Impact of Stock Buybacks from Executive Pay
[This line and any below are not for publication]
Number 4* to be assigned by IBM

Notes:
James McRitchie,

***

sponsored this proposal.

Please note the title of the proposal is part of the proposal. The title is intended for
publication. The first line in brackets is not intended for publication.
If the company thinks that any part of the above proposal, other than the first line in brackets,
can be omitted from proxy publication based on its own discretion, please obtain a written
agreement from the proponent.
This proposal is believed to conform with Staff Legal Bulletin No. 14 B (CF), September 15,
2004 including (emphasis added):
Accordingly, going forward, we believe it would not be appropriate for companies to exclude
supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in the
following circumstances:
•
•
•
•

the company objects to factual assertions because they are not supported;
the company objects to factual assertions that, while not materially false of misleading
may be disputed or countered;
the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005)
The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting.

*** FISMA & OMB Memorandum M-07-16
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Senior Leadership Team-Personal Stake in IBM's
Future through Stock Ownership Requirements
Investors want the leaders of their companies to act like owners.
That alignment, we believe, works best when senior leaders have
meaningful portions of their personal holdings invested in the
stock of their company. This is why IBM sets significant stock
ownership requirements for IBM's Chairman and CEO and Senior
Vice Presidents. The following table illustrates which equity
holdings count towards stock ownership requirements:
What Counts

What Does Not Count

9 IBM shares owned
personally or by members
of the immediate
family sharing the
same household

8 Unvested equity awards,
including PSUs, RSUs
and RRSUs
8 Unexercised stock options

9 Holdings in the IBM Stock
Fund of the 401(k)
Plus Plan and the Excess
401(k) Plus Plan
9 Shares of IBM stock
deferred under the Excess
401(k) Plus Plan
The Chairman and CEO and Senior Vice Presidents are all
required to own IBM shares or equivalents worth three times
their individual total target cash compensation within five years
of hire or promotion. Unlike the majority of the Fortune 100
companies who establish ownership guidelines using a multiple
of only base salary, IBM uses a multiple of base salary plus
target annual incentive. This ensures that meaningful ownership
levels are accumulated based on each executive's annual cash
compensation opportunity. As of December 31, 2016, as a group,
the Chairman and CEO and Senior Vice Presidents owned shares
or equivalents valued at over $129 million; in fact, as of that date,
this group held, on average, 140% of the amount of IBM shares or
equivalents that IBM requires.

Setting Performance Targets for
Incentive Compensation
Compensation of our senior leaders is linked with IBM's
performance against core business metrics. These metrics and
their weightings are aligned with IBM's financial and strategic
objectives and are designed to appropriately balance short- and
long-term goals. Targets are set for both the annual and long
term incentive programs at aggressive levels each year. These
targets, individually and together, are designed to be challenging
to attain and are consistent with our financial model shared
with investors each year. As part of IBM's ongoing management
system, targets are evaluated to ensure they do not encourage an
inappropriate amount of risk taking.

••.-..•••
For 2016, IBM continued to measure five key financial metrics:

..
I

..
•

··- .

.

--.

--

·· - .:.

*Net Cash from Operating Activities, excluding Global Financing receivables

Strategic Imperatives revenue supports IBM's portfolio shift
into a cognitive solutions and cloud platform company that
will deliver the highest-value opportunities for our clients and
shareholders. Operating net income and operating EPS best
measure our operational success as a high-value company. Both
free cash flow and operating cash flow are important measures
of IBM's ability to reinvest and return value to our shareholders.
We believe that these metrics best align the interests of
management with shareholders.

IBM shares its financial model each year with investors in the
context of its long-term strategy. As such, the financial model is
clearly communicated to investors, and our performance targets
are based on this model. IBM competes for client business, talent
and investment opportunities in a highly dynamic and competitive
marketplace. Therefore, we do not disclose specific targets within
the annual and long-term plans because such disclosure could
disadvantage IBM competitively and impair the Company's ability
to execute our strategic plans. For example, disclosure of our
free cash flow targets would provide insight into timing of large
capital investments. In addition, IBM has a specific acquisition
and divestiture strategy that could be negatively impacted if the
specific targets were disclosed.
While we do not disclose specific targets for competitive reasons,
the difficulty and rigor of these targets is apparent in our payouts.
Since becoming CEO, Mrs. Rometty's annual incentive payout has
ranged from 0% to 108% and Performance Share Unit payouts
have ranged from 32% to 113% during that same period. We
also describe annual performance in our discussion of named
executive officer compensation decisions. Finally, outlined below
is a description of the specific metrics and weightings for the
Annual Incentive and the Performance Share Unit Programs.

Annual Incentive Program
IBM sets business objectives at the beginning of each year which
are approved by the Board of Directors. These objectives translate
to targets for IBM and for each business unit for purposes of
determining the target funding of the Annual Incentive Program.
Performance against business objectives determines the
actual total funding pool for the year which can vary from 0% to
200% of total target incentives for all executives. Each year the
Compensation Committee and the Board of Directors review IBM's
annual business objectives and set the metrics and weightings
for the annual program reflecting current business priorities. The
metrics and weightings for 2016 and 2017 are listed below.
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Financial Metric

2016 and 2017 Weighting
in Overall Score

Operating Net Income

40%

Strategic Imperatives Revenue

20%

Operating Cash Flow

40%

At the end of the year, performance for IBM is assessed against
these predetermined financial targets. The performance results
against these targets may be adjusted for extraordinary events if
deemed appropriate by the Chairman and CEO and Compensation
Committee. This adjustment can be either up or down. For
example, adjustments are usually made for large divestitures
and acquisitions. In addition, the Chairman and CEO can
recommend an adjustment, up or down, based on factors beyond
IBM's financial performance, for example, client experience,
market share growth and workforce development. Taking such
matters into account for 2016, no such adjustment was made.
The Compensation Committee reviews the financial scoring
and qualitative adjustments and approves the Annual Incentive
Program funding level. Once the total pool funding level has been
approved, a lower-performing executive will receive as little as
zero payout and the most exceptional performers are capped at
three times their individual target incentive (payouts at this level
are rare and only possible when IBM's performance has also
been exceptional).
For 2016, IBM's Annual Incentive Program's financial
performance score was slightly below par. Strategic Imperatives
revenue, operating net income, and operating cash flow
attainment fell slightly below target.

Performance Share Unit Program

---

For Performance Share Units, the two metrics are operating
EPS and free cash flow. The targets for the Performance
Share Unit program are set at the beginning of each three-year
performance period, taking into account IBM's financial model
shared with investors and the annual budget as approved by the
Board, including the impact our share buyback program has on
operating EPS. In addition, for Performance Share Unit awards
starting in 2016 and beyond, the Committee has determined
that actual operating EPS results will be adjusted to remove the
impact of any difference between the actual share count and the
budgeted share count. This method formalizes the Committee's
longstanding intention of not having unplanned share reQurchase
practices affect executive com ensation. Additionally, the
scoring for the Performance Share Unit Program takes into
account extraordinary events. For example, in 2014 and 2015,
operating EPS reflected the impact of the Microelectronics
divestiture. At the end of the three years, the score is calculated
based on results against the predetermined targets, with the
following weights:
Financial Metric

2016 and 2017 Weighting
in Overall Score

Operating Earnings Per Share

70%

Free Cash Flow

30%

The Compensation Committee approves the determination of
actual performance relative to pre-established targets, and the
number of Performance Share Units is adjusted up or down based
on the approved actual performance from 0% to 150%. There
is no discretionary adjustment to the Performance Share Unit
program score.
For the Performance Share Units granted in 2014, the final
performance score was well below par. Both operating EPS
and free cash flow for the three-year period (2014-2016) were
below target.

SECTION 2: HOW AND WHY
COMPENSATION DECISIONS ARE MADE
At any level, compensation reflects an employee's value to the
business-market value of skills, individual contribution and
business results. To be sure we appropriately assess the value of
senior executives, IBM follows an evaluation process, described
here in some detail:

1. Making Commitments
All IBM employees, including the Chairman and CEO and
Senior Vice Presidents, develop goals, both qualitative and
quantitative, they seek to achieve in a particular year in
support of the business. Beginning in 2016, IBM adopted a
more nimble and real-time approach to managing employee
performance. Employee's performance goals are discussed with
each individual's manager regularly and updated as necessary
throughout the year. The Chairman and CEO's performance
goals are reviewed directly by the Board of Directors. As
part of this process, many factors are considered, including
an understanding of the business risks associated with the
performance goals.

2. Determining Compensation for the Chairman
and CEO-Research, Recommendations
and Review
The chair of the Compensation Committee works directly with
the Committee's compensation consultant, Frederic W. Cook &
Co., Inc. (FW Cook), to provide a decision-making framework
for use by the Committee in determining incentive plan payouts
and setting target compensation opportunities for the Chairman
and CEO. This framework considers the Chairman and CEO's
self-assessment of performance against commitments in the
year, both qualitative and quantitative, and also considers
progress against strategic objectives, an analysis of IBM's
total performance over a multi-year period, a competitive
benchmark analysis, and other relevant information. The
Committee considers all of this information in developing its
recommendations, which are then presented to the independent
members of the IBM Board of Directors for further review,
discussion and final approval.

Exhibit C

1(3686142)1

II

Rule 14a-8 Proposal - Acknowledgement of Receipt �

Stuart Moskowitz to:

***

11/09/2017 05:12 PM

Please see attached.

Scan_smoskowi-us.ibm.com_11-9-2017_17-06-21.pdf
Stuart S. Moskowitz
Senior Counsel, IBM Legal Department
1 New Orchard Road, MS 329
Armonk, NY 10504
smoskowi@us.ibm.com
914-499-6148 (tel)
PREPARED BY IBM ATTORNEY/ PRIVILEGE REVIEW REQUIRED
This e-mail and its attachments, if any, may contain information that is private, confidential, or protected
by attorney-client, solicitor-client or other privilege. If you received this e-mail in error, please delete it
from your system without copying it and notify me of the misdirection by reply e-mail.
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--..-------- ---------_...,_
-__,_,_
VIA E-MAIL

IBM Law Department
Corporate and Securities Law Group
One New Orchard Road, Mail Stop 301
Armonk, NY 10504

***

November 9, 2017
Mr. John Chevedden
***

as proxyfor Mr. James McRitchie
Dear Mr. Chevedden:
I have been asked by Ms. Christina Montgomery, Vice President, Assistant General Counsel and Secretary of IBM,
to write to you in order to acknowledge IBM's timely receipt of your e-mail dated November 8, 2017, to which was
attached Mr. McRitchie's stockholder proposal together with his cover letter and proxy, also dated November 8,
2017, entitled "Deduct Impact of Stock Buybacks from Executive Pay." To avoid any confusion, please be advised
that in accordance with SEC Staff Legal Bulletin 14G dated October 16, 2012, we consider your electronic
submission of this proposal on behalf of Mr. McRitchie to be November 8, 2017 since this is the date your e-mail of
the stockholder proposal was transmitted to IBM.
See http://www.sec.gov/interps/lcgal/cfslb 14g.htm
Since your submission involves a matter relating to IBM's 2018 proxy statement, we are formally sending you this
letter under the federal proxy rules to ensure both that you understand and timely satisfy all requirements in
connection with this submission, as outlined in this letter. Please understand that in order to be eligible to submit a
proposal for consideration at our 2018 Annual Meeting, Rule 14a-8 of Regulation 14A of the United States
Securities and Exchange Commission ("SEC") requires that a stockholder must have continuously held at least
$2,000 in market value, or I% of the company's securities entitled to be voted on the proposal at the meeting for at
least one year by the date you submit the proposal. The stockholder must continue to hold those securities through
the date of the meeting.
The steps that a shareholder must take to verify his or her eligibility to submit a proposal depend on how the
shareholder owns the securities. There are two types of security holders in the U.S. -- registered owners and
beneficial owners. Registered owners have a direct relationship with the issuer because their ownership of shares is
listed on the records maintained by the issuer or its transfer agent. If a shareholder is a registered owner, the
company can independently confirm that the shareholder's holdings satisfy Rule 14a-8(b)'s eligibility requirement.
The vast majority of investors in shares issued by U.S. companies, however, are beneficial owners, which means that
they hold their securities in book-entry form through a securities intermediary, such as a broker or a bank. Beneficial
owners are sometimes referred to as "street name" holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can
provide proof of ownership to support his or her eligibility to submit a proposal by submitting a written statement
''from the 'record' holder of [the] securities (usually a broker or bank)," verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities continuously for at least one year.
Mr. McRitchie states in his letter that he is "a long-time shareholder of IBM," and also that he ''will meet Rule 14a-8
requirements including the continuous ownership of the required stock..." However, neither you nor Mr. McRitchie
has provided me with any information on his IBM stockholdings, as required by Rule 14a-8. As a result, I could not
C:\Users\StuartMoskowitz\Documents�user2\DOCS\
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confirm Mr. McRitchie's eligibility to file a stockholder proposal under such rule. I therefore had our stockholder
relations department check with Computershare, our transfer agent, on any potential IBM stockboldings held of
record by Mr. McRitchie. However, Computershare was also unable to locate any shares held of record by Mr.
McRitchie. Therefore, to facilitate compliance with Rule 14a-8 and confirm his eligibility thereunder, I am now
formally requesting from you, as proxy for Mr. McRitchie, proper proof of Mr. McRitchie's IBM stockholdings, as
required under the SEC's rules and regulations, and as fully described for your reference in this letter.
If Mr. McRitchie is an IBM stockholder of record under an account we have somehow missed, we apologize for not
locating him in our own records. Ifthis is the case, as his proxy, I will need for you to advise me precisely how the
IBM shares are listed on our records, and to provide the company with a written statement that Mr. McRitchie
intends to continue to hold the requisite IBM securities through the date of IBM's 2018 annual meeting. However, if
Mr. McRitchie is not a registered stockholder, please understand that the company does not know that he is a
stockholder, or how many shares he owns. In this case, Mr. McRitchie must prove eligibility to the company in one
of two ways: The first way is to submit to the company a written statement from the "record" holder of his securities
(usually a broker or bank) verifying that, at the time you submitted the proposal for Mr. McRitchie on November 8,
2017, he continuously held the IBM securities for at least one year. To be clear, in accordance with the SEC's Staff
Legal Bulletin 140, dated October 16, 2012, the proof of ownership you need to provide to me must cover the
one-year period preceding and including November 8, 2017, the date the proposal was submitted to IBM
electronically. Mr. McRitchie must also include his own written statement that he intends to continue to hold at
least $2,000 of IBM common stock through the date of the 2018 annual meeting of shareholders.
In this connection, on October 18, 2011, the staff of the Division of Corporation Finance released Staff Legal
Bulletin 14F, containing a detailed discussion of the meaning of brokers and banks that constitute "record" holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a beneficial owner is eligible to submit a proposal.
http://www.sec.gov/interps/legal/cfslb I 4f.htm
In this bulletin, the staff explained that most large U.S. brokers and banks deposit their customers' securities with,
and hold those securities through, the Depository Trust Company ("DTC"), a registered clearing agency acting as a
securities depository. Such brokers and banks are often referred to as "participants" in DTC. The staff went on to
note that DTC holds the deposited securities in "fungible bulk," meaning that there are no specifically identifiable
shares directly owned by the DTC participants. Rather, each DTC participant holds a pro rata interest or position in
the aggregate number of shares of a particular issuer held at DTC. Correspondingly, each customer of a DTC
participant - such as an individual investor -- owns a pro rata interest in the shares in which the DTC participant has
a pro rata interest.
The staff then went on to explain that the names of these DTC participants, however, do not appear as the registered
owners of the securities deposited with DTC on the list of shareholders maintained by the company or, more
typically, by its transfer agent. Rather, DTC's nominee, Cede & Co., appears on the shareholder list as the sole
registered owner of securities deposited with DTC by the DTC participants. Pointing to Exchange Act Rule 17Ad-8,
the staff noted that a company can request from DTC a "securities position listing" as of a specified date, which
identifies the DTC participants having a position in the company's securities and the number of securities held by
each DTC participant on that date.
The staff also explained the difference between an introducing broker and a clearing broker. An introducing broker is
a broker that engages in sales and other activities involving customer contact, such as opening customer accounts and
accepting customer orders, but is not permitted to maintain custody of customer funds and securities. Instead, an
introducing broker engages another broker, known as a "clearing broker," to hold custody of client funds and
securities, to clear and execute customer trades, and to handle other functions such as issuing confirmations of
customer trades and customer account statements. Clearing brokers generally are DTC participants; introducing
brokers generally are not.
In clarifying what types of brokers and banks should be considered "record" holders under Rule 14a-8(b)(2)(i), the
staff noted that because of the transparency of DTC participants' positions in a company's securities, for Rule
14a-8(b)(2)(i) purposes, only DTC participants are viewed as "record" holders of securities that are deposited at
DTC. As introducing brokers generally are not DTC participants, and therefore typically do not appear on DTC's
C:\Users\StuartMoskowitz\Documents\$user2\DOCS\
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securities position listing, merely sending in a letter from an introducing broker who is not a DTC participant,
standing alone, cannot satisfy the proof of beneficial ownership requirements under Rule 14a-8, as unlike the
positions of registered owners and brokers and banks that are DTC participants, the company is unable to verify the
positions of such introducing broker against its own or its transfer agent's records or against DTC's securities
position listing.
Given the foregoing, and with this information in hand, for any shares of IBM that are held by Mr. McRitchie in
street name, the staff has provided specific guidance which you will need to follow in order to satisfy the 14a-8 proof
of ownership requirements in connection with your submission on Mr. McRitchie's behalf. That guidance is as
follows:
How can a shareholder determine whether his or her broker or bank is a DTC participant?
Shareholders and companies can confirm whether a particular broker or bank is a DTC participant by checking
DTC's participant list, which is currently available on the Internet at
httn://www.dtcc.com/client-centcr/dtc-directories
What if a shareholder's broker or bank is not on DTC's participant list?
The shareholder will need to obtain proof of ownership from the DTC participant through which the securities
are held. The shareholder should be able to find out who this DTC participant is by asking the shareholder's
broker or bank. The staff has also clarified that in accordance with the Net Capital Rule, Release No. 34-31511
(Nov. 24, 1992) [57 FR 56973] ("Net Capital Rule Release"), at Section 11.C.(iii), if the shareholder's broker is
an introducing broker, the shareholder's account statements should include the clearing broker's identity and
telephone number. The clearing broker will generally be a DTC participant.
If the DTC participant knows the shareholder's broker or bank's holdings, but does not know the shareholder's
holdings, a shareholder could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof of ownership
statements verifying that, at the time the proposal was submitted, the required amount of securities were
continuously held for at least one year - one from the shareholder's broker or bank confirming the shareholder's
ownership, and the other from the DTC participant confirming the broker or bank's ownership.
I have provided you with this letter detailing the specific staff guidance and related information required under Rule
14a-8 in order to afford you with an opportunity to obtain and furnish me with the proper proof of ownership
required on a timely basis. As Mr. McRitchie's designated proxy, all of the information I've requested in this letter
must be sent directly to my attention at the address set forth above within 14 calendar days of the date you receive
this request, and that the Company reserves the right to omit this proposal under the applicable provisions of
Regulation 14A. Thank you for your continuing interest in IBM and this matter.
Very truly yours,

2��:ra},j�i\j
Senior Counsel
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***

to: Stuart Moskowitz

Cc: "S1uart S. Moskowitz"
Follow Up:

Normal Priority.

History:

This message has been forwarded.

1 attachment
�
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Mr. Moskowitz,
Please see the attached broker letter.
Sincerely,
John Chevedden
cc: James McRitchie

*** FISMA & OMB Memorandum M-07-16

11/13/2017 11:58 PM

Ameritrade

11/11/2017

James Mcritchie
***

Re: Your TD Ameritrade Account Ending in

***

Dear James Mcritchie,
Thank you for allowing me to assist you today. Pursuant to your request, this letter is to confirm that
as of the date of this letter, James McRitchie held, and has held continuously for at least 13
months, 15 shares of International Business Machines International Corporation (IBM) common
stock in his account ending in *** at TD Ameritrade. The DTC clearinghouse number for TD
Ameritrade is 0188.
If we can be of any further assistance, please let us know. Just log in to your account and go to the
Message Center to write us. You can also call Client Services at 800-669-3900. We're available 24
hours a day, seven days a week.
Sincerely,

Heather Bunz
Resource Specialist
TD Ameritrade
This information is furnished as part of a general information service and TD Ameritrade shall not be liable for any damages
arising out of any Inaccuracy in the Information. Because this information may differ from your TD Ameritrade monthly
statement, you should rely only on the TD Ameritrade monthly statement as the official record of your TD Ameritrade
account.
Market volatility, volume, and system availability may delay account access and trade executions.
TD Ameritrade, Inc., member Fl NRA/SIPC ( www,finra org . wwwsjpc org ). TD Ameritrade is a trademark jointly owned by
TD Ameritrade IP Company, Inc. and The Toronto-Dominion Bank.© 2015 TD Ameritrade IP Company, Inc. All rights
reserved. Used with permission.

200 S. 10:ith Ave,
Omaha, NE 68154
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Shareholder Proposal - Excluding Impact of Stock Buybacks from EPS Performance Measurement
For the Performance Share Unit awards starting in 2016 and beyond, the Committee has determined that actual operating EPS results will
be adjusted to remove the impact of any difference between the actual share count and the budgeted share count
<---------(Example for Illustration Only) ------>
EPS (Earnings Per Share)= Net Income/ Shares
Current IBM Long-Term Incentive Plan Design
Beginning
Shares
Net Income ($m)
Diluted Shares (m)

1,050

Earnings per Share

Plan
Target

'

$30,000

$30,000

1,000

950

$30.00

· ...... $31.58...

Share
Adjust

i
,

l

Incentive
Scoring

Incentive i
Attain%

�;

$30,000

.!

+50

1,000
\...... $30.00 ....... ....

Shareholder Proposal
Beginning
Shares
Net Income ($ml
Diluted Shares (m)
Earnings per Share

Plan
Target

�

!

$30,000
1,050

Actual

Results

i

1

Same Score
Attainment
Share
Adjust

950

j

$28.57

!·-·······$31.58
[
·-·····-·-····J

i

Incentive
Scoring

j
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$30,000

$30,000

1,050

j

+100

1,050
$28.57

········· .;�r-.......!

