February 24, 2017

Robert J. Joseph
Jones Day
rjjoseph@jonesday.com
Re:

OGE Energy Corp.
Incoming letter dated January 10, 2017

Dear Mr. Joseph:
This is in response to your letters dated January 10, 2017 and February 23, 2017
concerning the shareholder proposal submitted to OGE by John Chevedden. We also
have received letters from the proponent dated January 10, 2017, January 11, 2017,
January 17, 2017 and February 12, 2017. Copies of all of the correspondence on which
this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.
Sincerely,
Matt S. McNair
Senior Special Counsel
Enclosure
cc:

John Chevedden
***FISMA & OMB Memorandum M-07-16***

February 24, 2017

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

OGE Energy Corp.
Incoming letter dated January 10, 2017

The proposal asks the board to provide proxy access with the procedures and
criteria set forth in the proposal.
There appears to be some basis for your view that OGE may exclude the proposal
under rule 14a-8(i)(10). We note your representation that the board has adopted a proxy
access bylaw that addresses the proposal’s essential objective. Accordingly, we will not
recommend enforcement action to the Commission if OGE omits the proposal from its
proxy materials in reliance on rule 14a-8(i)(10).
Sincerely,
Evan S. Jacobson
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.
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February 23, 2017
No-Action Request
1934 Act/Rule 14a-8
Via E-Mail (shareholderproposals@sec.gov)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
Re:

OGE Energy Corp.
Shareholder Proposal of John Chevedden

Ladies and Gentlemen:
In a letter dated January 10, 2017 (the “No-Action Request”), we requested, on behalf of
our client OGE Energy Corp., an Oklahoma corporation (the “Company”), that the staff of the
Division of Corporation Finance (the “Staff”) not recommend any enforcement action to the
Securities and Exchange Commission (the “Commission”) if, in reliance on the interpretation of
Rule 14a-8 set forth in the No-Action Request, the Company excludes the Shareholder Proposal
(the “Shareholder Proposal”) filed by shareholder John Chevedden (the “Proponent”) from its
2017 proxy statement and form of proxy relating to its Annual Meeting of Shareholders
scheduled for May 18, 2017. In the No-Action Request, we explained that we believed the
Shareholder Proposal could be properly omitted from the Company’s proxy materials pursuant to
Rule 14a-8(i)(10). As mentioned in the No-Action Request, at an upcoming meeting of the
Board of Directors, the Board was expected to approve the Proposed Company Bylaw
Amendment (as defined in the No-Action Request) that would provide for proxy access and
would thereby substantially implement the Shareholder Proposal.
The purpose of this letter is to notify the Staff that at the Company’s Board of Directors’
meeting on February 22, 2017, the Board of Directors approved amended By-laws for the
Company, which included the Proposed Company Bylaw Amendment. A marked copy of the
Company’s amended By-laws that includes the Proposed Company Bylaw Amendment, is
attached hereto as Exhibit A. A copy of the amended By-laws was also filed with the
Commission as an exhibit to the Company’s Current Report on Form 8-K on February 23, 2017,
NAI-1502382373v2
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which Form 8-K is attached as Exhibit B. Accordingly, we respectfully request that the Staff not
recommend any enforcement action from the Commission if the Company omits the Shareholder
Proposal from its 2017 proxy materials. If the Staff disagrees with the Company's conclusion to
omit the Shareholder Proposal, we request the opportunity to confer with the Staff prior to the
final determination of the Staffs position. Notification and a copy of this letter are
simultaneously being forwarded to the Proponent.
Sincerely,

·NJ~
Robert J. Joseph

cc:

John Chevedden
Patricia D. Horn

NAl- 1S023112373v2

Exhibit A
BY-LAWS
of
OGE ENERGY CORP.

(EffectiveAmended as of November 30, 2015February 22)
ARTICLE 1.
AMENDMENTS
Section 1.1 Amendment of By-Laws. Subject to the provisions of the Corporation’s
Restated Certificate of Incorporation, these By-laws may be amended or repealed at any
regular meeting of the shareholders (or at any special meeting thereof duly called for that
purpose) by the holders of at least a majority of the voting power of the shares represented
and entitled to vote thereon at such meeting at which a quorum is present; provided that in
the notice of such special meeting notice of such purpose shall be given. Subject to the laws
of the State of Oklahoma, the Corporation’s Restated Certificate of Incorporation and these
By-laws, the Board of Directors may by majority vote of those present at any meeting at
which a quorum is present amend these By-laws, or adopt such other By-laws as in their
judgment may be advisable for the regulation of the conduct of the affairs of the Corporation.
ARTICLE 2.
OFFICES
Section 2.1 Registered Office. The Corporation shall continuously maintain a
registered office in the State of Oklahoma which may, but need not be, the same as its place
of business, and a registered agent whose business office is identical with such registered
office.
Section 2.2 Other Offices. The Corporation may also have offices at such other
places both within and without the State of Oklahoma as the Board of Directors may from
time to time determine or the business of the corporation may require.

1

ARTICLE 3.
SHARES
Section 3.1 Form of Shares. Shares either shall be represented by certificates or
shall be uncertificated shares.
3.1.1. Signing of Certificates. Certificates representing shares of the
corporation shall be signed by the appropriate officers and may be sealed with the seal or a
facsimile of the seal of the Corporation if the corporation uses a seal. If a certificate is
countersigned by a transfer agent or registrar, other than an employee of the corporation, any
other signatures may be facsimile. Each certificate representing shares shall be consecutively
numbered or otherwise identified, and shall also state the name of the person to whom issued,
the number and class of shares (with designation of series, if any), the date of issue, that the
corporation is organized under Oklahoma law, and any other information required by law.
3.1.2. Uncertificated Shares. Unless prohibited by the Restated Certificate
of Incorporation, the Board of Directors may provide by resolution that some or all of any
class or series of shares shall be uncertificated shares. Any such resolution shall not apply to
shares represented by a certificate until the certificate (or such documentation as may be
allowed under Section 3.2 below) has been surrendered to the Corporation. Within a
reasonable time after the issuance or transfer of uncertificated shares, the Corporation shall
send the registered owner thereof a written notice of all information that would appear on a
certificate. Except as otherwise expressly provided by law, the rights and obligations of the
holders of uncertificated shares shall be identical to those of the holders of certificates
representing shares of the same class and series.
3.1.3. Identification of Shareholders. The name and address of each
shareholder, the number and class of shares held and the date on which the shares were issued
shall be entered on the books of the Corporation. The person in whose name shares stand on
the books of the Corporation shall be deemed the owner thereof for all purposes as regards
the Corporation.
Section 3.2 Lost, Stolen or Destroyed Certificates. If a certificate representing
shares has allegedly been lost, stolen or destroyed, the Board of Directors may in its
discretion, except as may be required by law, direct that a new certificate be issued upon such
identification and other reasonable requirements as it may impose.
Section 3.3 Transfers of Shares. Transfer of shares of the Corporation shall be
recorded on the books of the Corporation. Transfer of shares represented by a certificate,
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except in the case of a lost or destroyed certificate, shall be made on surrender for
cancellation of the certificate for such shares. A certificate presented for transfer must be duly
endorsed and accompanied by proper guaranty of signature or other appropriate assurances
that the endorsement is effective. Transfer of an uncertificated share shall be made on receipt
by the Corporation of an instruction from the registered owner or other appropriate person.
The instruction shall be in writing or a communication in such form as may be agreed upon
in writing by the Corporation.
ARTICLE 4.
SHAREHOLDERS
Section 4.1 Annual Meeting. The annual meeting of the shareholders for the
election of directors and the transaction of any other proper business shall be held at a time
and date to be annually designated by the Board of Directors.
Section 4.2 Special Meetings. Except as otherwise mandated by Oklahoma law and
except as may otherwise be provided in or fixed by or pursuant to the provisions of Article
IV of the Corporation’s Restated Certificate of Incorporation relating to the rights of the
holders of any class or series of stock having a preference over the Common Stock as to
dividends or upon liquidation to elect directors under specified circumstances, special
meetings of shareholders of the Corporation may be called only by the Board of Directors
pursuant to a resolution approved by a majority of the entire Board of Directors or by the
President of the Corporation.
Section 4.3 Place of Meeting. The Board of Directors may designate the place of
meeting for any annual or special meeting of shareholders. In the absence of any such
designation, the place of meeting shall be the principal place of business of the Corporation.
Section 4.4 Notice of Meetings. For all meetings of shareholders, a written or
printed notice of the meeting shall be delivered, personally or by mail, to each shareholder of
record entitled to vote at such meeting, which notice shall state the place, date and hour of
the meeting. For all special meetings and when and as otherwise required by law, the notice
shall state the purpose or purposes of the meeting. The notice of the meeting shall be given
not less than 10 nor more than 60 days before the date of the meeting, or in the case of a
meeting involving a merger, consolidation, share exchange, dissolution or sale, lease or an
exchange of all or substantially all, of the property or assets of the corporation not less than
20 nor more than 60 days before the date of such meeting. If mailed, such notice shall be
deemed to have been delivered when deposited in the United States mail, postage prepaid,
directed to the shareholder at his or her address as it appears on the records of the
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corporation. When a meeting is adjourned to another time or place, notice need not be given
of the adjourned meeting if the time and place thereof are announced at the meeting at which
the adjournment is taken unless otherwise required by law.
Section 4.5 Quorum of Shareholders. The holders of a majority of the outstanding
shares of the corporation entitled to vote, present in person or represented by proxy, shall
constitute a quorum at any meeting of shareholders unless a greater or lesser number is
required by the certificate of incorporation. At any adjourned meeting at which a quorum is
present or represented, any business may be transacted which might have been transacted at
the original meeting, unless otherwise required by law. Withdrawal of shareholders from any
meeting shall not cause failure of a duly constituted quorum at the meeting, unless otherwise
required by law.
Section 4.6 Manner of Acting. TheExcept as provided below, the affirmative vote
of holders of a majority of the shares represented at a meeting and entitled to vote on a
matter at which a quorum is present shall be valid action by the shareholders, unless voting
by a greater number of shareholders or voting by class or classes of shareholders is required
by law or the certificate of incorporation. A nominee for election to the Board of Directors
shall be elected by the affirmative vote of a majority of the votes represented at a meeting
and entitled to vote with respect to such nominee at any meeting for the election of directors
at which a quorum is present, provided that if the number of nominees exceeds the number of
directors to be elected, the directors shall be elected by a plurality of the votes of the shares
represented in person or by proxy at any such meeting and entitled to vote on the election of
directors. In an election of directors where a majority vote is required, if a nominee for
director who is an incumbent director does not receive the affirmative vote of a majority of
the votes represented at a meeting and entitled to vote with respect to such nominee, promptly
after certification of the election results, such director shall tender his or her resignation to the
Board of Directors. The Nominating and Corporate Governance Committee of the Board of
Directors will make a recommendation to the Board of Directors on whether to accept or
reject the resignation, or whether other action should be taken. In making its recommendation
or decision, the Nominating and Corporate Governance Committee and the Board may each
consider any factors or other recommendations that it considers relevant and appropriate. The
Board of Directors will act on the offer to resign taking into account the recommendation of
the Nominating and Corporate Governance Committee and publicly disclose its decision and
the rationale behind it within 90 days from the date of the certification of the election results.
The incumbent director who tenders his or her resignation will not participate in the decisions
of the Nominating and Corporate Governance Committee or the Board of Directors that
concern such resignation. If a director’s resignation is not accepted by the Board of Directors,
the director will continue to serve until the next annual meeting and until his or her successor
is duly elected, or his or her earlier death, resignation, retirement, disqualification or removal.
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If a director’s resignation is accepted by the Board of Directors pursuant to this By-Law, or if
a nominee for director is not elected and the nominee is not an incumbent director, then the
Board of Directors, in its sole discretion, may fill any resulting vacancy or decrease the size
of the Board of Directors pursuant to the provisions of Section 5.2 of Article 5 of these Bylaws.
Section 4.7 Fixing of Record Date. If no record date is fixed for the determination
of shareholders entitled to notice of or to vote at a meeting of shareholders, or shareholders
entitled to receive payment of a dividend, or in order to make a determination of shareholders
for any other proper purpose, the date on which notice of the meeting is mailed or the date on
which the resolution of the Board of Directors declaring such dividend is adopted, as the case
may be, shall be the record date for such determination of shareholders. If a record date is
specifically set for the purpose of determining shareholders entitled to notice of or to vote at
any meeting of shareholders, or shareholders entitled to receive payment of any dividend, or
in order to make a determination of shareholders for any other proper purpose, the Board of
Directors may fix in advance a date as the record date for any such determination of
shareholders, such date in any case to be not more than 60 days (or such longer period as is
then permitted by Oklahoma law) and, for a meeting of shareholders, not less than 10 days, or
in the case of a merger, consolidation, share exchange, dissolution or sale, lease or exchange
of assets, not less than 20 days, immediately preceding such meeting. When a determination
of shareholders entitled to vote at any meeting of shareholders has been made as provided in
this Section, such determination shall apply to any adjournment thereof.
Section 4.8 Voting Lists. The officer or agent having charge of the transfer book
for shares of the Corporation shall make, within 20 days after the record date for a meeting of
shareholders or 10 days before such meeting, whichever is earlier, a complete list of the
shareholders entitled to vote at such meeting, arranged in alphabetical order, with the address
of and the number of shares held by each, which list, for a period of 10 days prior to such
meeting, shall be kept on file at the registered office of the corporation and shall be subject to
inspection by any shareholders, and to copying at the shareholder’s expense, at any time
during usual business hours. Such list shall also be produced and kept open at the time and
place of the meeting and shall be subject to the inspection of any shareholder during the
whole time of the meeting. The original share ledger or transfer book, or a duplicate thereof
kept in the State of Oklahoma, shall be prima facie evidence as to who are the shareholders
entitled to examine such list or share ledger or transfer book or to vote at any meeting of
shareholders.
Section 4.9 Proxies. A shareholder may appoint a proxy to vote or otherwise act for
him or her by signing an appointment form and delivering it to the person so appointed. All
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appointments of proxies shall be in accordance with Oklahoma law. An appointment of a
proxy is revocable by the shareholder unless the appointment form conspicuously states that it
is irrevocable and the appointment is coupled with an interest in the shares or in the
corporation generally.
Section 4.10 Voting of Shares by Certain Holders. Shares of a corporation held
by the Corporation in a fiduciary capacity may be voted and shall be counted in determining
the total number of outstanding shares entitled to vote at any given time.
4.10.1. Shares Held by Corporation. Shares registered in the name of
another corporation, domestic or foreign, may be voted by any officer, agent, proxy or other
legal representative authorized to vote such shares under the laws of the state of incorporation
of such corporation. This Corporation shall treat the president or other person holding the
chief executive office of such other corporation as authorized to vote such shares. However,
such other corporation may designate any other person or any other holder of an office of the
corporate shareholder to this Corporation as the person or officeholder authorized to vote such
shares. Such persons or offices indicated shall be registered by this Corporation on the
transfer books for shares and included in any voting list prepared in accordance with Section
4.8 of this Article.
4.10.2. Shares Held by Fiduciary. Shares registered in the name of a
deceased person, a minor ward or a person under legal disability may be voted by his or her
administrator, executor, or court appointed guardian, either in person or by proxy, without a
transfer of such shares into the name of such administrator, executor, or court appointed
guardian. Shares registered in the name of a trustee may be voted by him or her, either in
person or by proxy.
4.10.3. Shares Held by Receiver. Shares registered in the name of a
receiver may be voted by such receiver, and shares held by or under the control of a receiver
may be voted by such receiver without the transfer thereof into his or her name if authority to
do so is contained in an appropriate order of the court by which such receiver was appointed.
4.10.4. Shares Pledged. A shareholder whose shares are pledged shall be
entitled to vote such shares until the shares have been transferred into the name of the
pledgee, and thereafter the pledgee shall be entitled to vote the shares so transferred.
Section 4.11 Inspectors. At any meeting of shareholders, the chairman of the
meeting may, or upon the request of any shareholder shall, appoint one or more persons as
inspectors for such meeting. Inspectors shall:

6

4.11.1. Vote Count and Report. Determine the validity and effect of
proxies; ascertain and report the number of shares represented at the meeting; count all votes
and report the results; and perform such other acts as are required and appropriate to conduct
all elections with impartiality and fairness to the shareholders.
4.11.2. Written Reports. Each report shall be in writing and such report
shall be signed by the inspector or by a majority of them if there be more than one inspector
acting at such meeting. If there is more than one inspector, the report of a majority shall be
the report of the inspectors. The report of the inspector or inspectors on the number of shares
represented at the meeting and the results of the voting shall be prima facie evidence thereof.
Section 4.12 Informal Action by Shareholders. Any action required or permitted
to be taken by the shareholders of the Corporation must be effected at a duly called annual or
special meeting of such holders and, except as otherwise mandated by Oklahoma law, may
not be effected without such a meeting by any consent in writing by such holders.
Section 4.13 Waiver of Notice. Whenever any notice whatever is required to be
given under the provisions of the law, the certificate of incorporation or these By-laws, a
waiver thereof in writing signed by the person or persons entitled to such notice, whether
before or after the time stated therein, shall be deemed equivalent to the giving of such
notice. Attendance at any meeting shall constitute waiver of notice thereof unless the person
at the meeting objects to the holding of the meeting because proper notice was not given.
Section 4.14 Notice of Shareholder Business. At an annual meeting of the
shareholders, only such business shall be conducted as shall have been properly brought
before the meeting. To be properly brought before an annual meeting, business must be (a)
specified in the notice of meeting (or any supplement thereto) given by or at the direction of
the Board of Directors, (b) otherwise properly brought before the meeting by or at the
direction of the Board of Directors, or (c) otherwise properly be requested to be brought
before the meeting by a shareholder. For business to be properly requested to be brought
before an annual meeting by a shareholder, the shareholder must have given timely notice
thereof in writing to the Secretary of the Corporation. To be timely, a shareholder’s notice
must be delivered to or mailed and received at the principal executive offices of the
Corporation, not less than 90 days prior to the meeting; provided, however, that in the event
that the date of the meeting is not publicly announced by the Corporation by mail, press
release or otherwise more than 90 days prior to the meeting, notice by the shareholder to be
timely must be delivered to the Secretary of the Corporation not later than the close of
business on the seventh day following the day on which such announcement of the date of the
meeting was communicated to shareholders. A shareholder’s notice to the Secretary shall set
forth as to each matter the shareholder proposes to bring before the annual meeting (a) a brief
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description of the business desired to be brought before the annual meeting and the reasons
for conducting such business at the annual meeting, (b) the name and address, as they appear
on the Corporation’s books, of the shareholder proposing such business, (c) the class and
number of shares of the Corporation which are beneficially owned by the shareholder, and (d)
any material interest of the shareholder in such business. Notwithstanding anything in the Bylaws to the contrary, no business shall be conducted at an annual meeting except in
accordance with the procedures set forth in this Section 4.14. The Chairman of an annual
meeting shall, if the facts warrant, determine and declare to the meeting that business was not
properly brought before the meeting and in accordance with the provisions of this Section
4.14, and if he should so determine, he shall so declare to the meeting that any such business
not properly brought before the meeting shall not be transacted.
ARTICLE 5.
DIRECTORS
Section 5.1 General Powers and Qualification. The business and affairs of the
Corporation shall be managed by or under the direction of the Board of Directors. Directors
need not be residents of the State of Oklahoma or shareholders of the Corporation.
Section 5.2 Number, Tenure and Resignation. The number of directors of the
Corporation shall be fixed from time to time by the Board of Directors, but shall be no more
than 15; provided, however, that no decrease in the number of directors shall have the effect
of shortening the term of any incumbent director. Except as may otherwise be provided in or
fixed by or pursuant to the provisions of Article IV of the Corporation’s Restated Certificate
of Incorporation relating to the rights of the holders of any class or series of stock having a
preference over the Corporation’s Common Stock as to dividends or upon liquidation to elect
directors under specified circumstances, the directors elected at or prior to the annual meeting
of shareholders in 2010 shall be classified, with respect to the time for which they severally
hold office, into three classes, as nearly equal in number as possible, with each class of
directors to serve for a term expiring at the annual meeting of shareholders held in the third
year following the year of their election and until their successors are elected and qualified,
subject to earlier death, resignation or removal. At each annual meeting of the shareholders
after the annual meeting of shareholders in 2010 and except as may otherwise be provided in
or fixed by or pursuant to the provisions of Article IV of the Corporation’s Restated
Certificate of Incorporation relating to the rights of the holders of any class or series of stock
having a preference over the Corporation’s Common Stock as to dividends or upon liquidation
to elected directors under specified circumstances, the directors shall be elected for terms
expiring at the next annual meeting of shareholders and until their successors are elected and
qualified, subject to earlier death, resignation or removal; provided that the directors elected at
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or prior to the 2010 annual meeting of shareholders shall continue to serve until their terms
expire. In each case, directors shall hold office until their successors are elected and qualified.
Advance notice of shareholder nominations for the election of directors shall be given
in the manner provided in Section 5.3 of this Article 5.
Except as may otherwise be provided in or fixed by or pursuant to the provisions of
Article IV of the Corporation’s Restated Certificate of Incorporation relating to the rights of
the holders of any class or series of stock having a preference over the Corporation’s
Common Stock as to dividends or upon liquidation to elect directors under specified
circumstances: (i) newly created directorships resulting from any increase in the number of
directors and any vacancies on the Board of Directors resulting from death, resignation,
disqualification, removal or other cause shall be filled by the affirmative vote of a majority of
the remaining directors then in office, even though less than quorum of the Board of
Directors, (ii) any director elected in accordance with the preceding clause (i) shall hold
office until the next annual meeting of shareholders and until such director’s successor shall
have been elected and qualified and (iii) no decrease in the number of directors constituting
the Board of Directors shall shorten the term of any incumbent director.
Except as may otherwise be provided in or fixed by or pursuant to the provisions of
Article IV of the Corporation’s Restated Certificate of Incorporation relating to the rights of
the holders of any class or series of stock having a preference over the Corporation’s
Common Stock as to dividends or upon liquidation to elect directors under specified
circumstances, any director may be removed from office, with or without cause, only by the
affirmative vote of the holders of at least a majority of the combined voting power of the then
outstanding shares of the Corporation’s stock entitled to vote generally (as defined in Article
VII of the Corporation’s Restated Certificate of Incorporation), voting together as a single
class.
Section 5.3 Notification of Nominations. Except as may otherwise be provided in
or fixed by or pursuant to the provisions of Article IV of the Corporation’s Restated
Certificate of Incorporation relating to the rights of the holders of any class or series of stock
having a preference over the Corporation’s Common Stock as to dividends or upon liquidation
to elect directors under specified circumstances, nominations for the election of directors may
be made by the Board of Directors or a committee appointed by the Board of Directors or by
any shareholder entitled to vote in the election of directors generally. However, any
shareholder entitled to vote in the election of directors generally may nominate one or more
persons for election as directors at a meeting only if written notice of such shareholder’s
intent to make such nomination or nominations has been given, either by personal delivery or
9

by United States mail, postage prepaid, to the Secretary of the Corporation not later than (i)
with respect to an election to be held at an annual meeting of shareholders, 90 days in
advance of such meeting, and (ii) with respect to an election to be held at a special meeting
of stockholders for the election of directors, the close of business on the seventh day
following the date on which notice of such meeting is first given to shareholders. Each such
notice shall set forth (a) the name and address of the shareholder who intends to make the
nomination and of the person or persons to be nominated; (b) a representation that the
shareholder is a holder of record of stock of the Company entitled to vote at such meeting
and intends to appear in person or by proxy at the meeting to nominate the person or persons
specified in the notice; (c) a description of all arrangements or understandings between the
shareholder and each nominee and any other person or persons (naming such person or
persons) pursuant to which the nomination or nominations are to be made by the shareholder;
(d) such other information regarding each nominee proposed by such shareholder as would be
required to be included in a proxy statement filed pursuant to the proxy rules of the Securities
and Exchange Commission, had the nominee been nominated, or intended to be nominated, by
the Board of Directors; and (e) the consent of each nominee to serve as a director of the
Corporation if so elected. The Chairman of the meeting may refuse to acknowledge the
nomination of any person not made in compliance with the foregoing procedure. A director
may resign at any time by written notice to the board, its chairman, or the president or
secretary of the Corporation. The resignation is effective on the date it bears, or its designated
effective date.

Section 5.4 Shareholder Nominations Included in the Corporation’s Proxy
Materials.
5.4.1 Inclusion of Shareholder Nominee in Proxy Statement. Subject to the
provisions of subsections 5.4.1 through 5.4.5, if expressly requested in the relevant
Nomination Notice (as defined below), the Corporation shall include in its proxy statement for
any annual meeting of shareholders:
(i)
the name or names of any person or persons nominated for election
(each, a “Shareholder Nominee”), which shall also be included on the Corporation’s
form of proxy and ballot, by any Eligible Holder (as defined below) or group of up to
20 Eligible Holders that has (individually and collectively, in the case of a group)
satisfied, as determined by the Board of Directors, all applicable conditions and
complied with all applicable procedures set forth in subsections 5.4.1 through 5.4.5
(such Eligible Holder or group of Eligible Holders being a “Nominating Shareholder”);
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(ii)
disclosure about each Shareholder Nominee and the Nominating
Shareholder required under the rules of the Securities and Exchange Commission or
other applicable law to be included in the proxy statement; and
(iii) any statement included by the Nominating Shareholder in the
Nomination Notice for inclusion in the proxy statement in support of the Shareholder
Nominee’s election to the Board of Directors (subject, without limitation, to subsection
5.4.5(ii)), if such statement does not exceed 500 words and fully complies with
Section 14 of the Securities Exchange Act of 1934 (the “Exchange Act”) and the rules
and regulations thereunder, including Rule 14a-9 (the “Supporting Statement”).

The Corporation may include any other information that the Corporation or the Board of
Directors determines, in their discretion, to include in the proxy statement relating to the
nomination of the Shareholder Nominee, including, without limitation, any statement in
opposition to the nomination, any of the information provided pursuant to this Section and
any solicitation materials or related information with respect to a Shareholder Nominee.
For purposes of Section 5.4, any determination to be made by the Board of Directors may be
made by the Board of Directors, a committee of the Board of Directors or any officer of the
Corporation designated by the Board of Directors or a committee of the Board of Directors,
and any such determination shall be final and binding on the Corporation, any Eligible
Holder, any Nominating Shareholder, any Shareholder Nominee and any other person so long
as made in good faith (without any further requirements). The chairman of any annual
meeting of stockholders, in addition to making any other determinations that may be
appropriate to the conduct of the meeting, shall have the power and duty to determine
whether a Shareholder Nominee has been nominated in accordance with the requirements of
Section 5.4 and, if not so nominated, shall direct and declare at the meeting that such
Shareholder Nominee shall not be considered.
5.4.2

Maximum Number of Shareholder Nominees.

(i)
The Corporation shall not be required to include in the proxy statement
for an annual meeting of shareholders more Shareholder Nominees than that number of
directors constituting the greater of (i) 20% of the total number of directors of the
Corporation on the last day on which a Nomination Notice may be submitted pursuant
to subsection 5.4.4, or if such amount is not a whole number, the closest whole
number below 20%, or (ii) two (the “Maximum Number”). The Maximum Number
for a particular annual meeting shall be reduced by: (1) Shareholder Nominees that
the Board of Directors itself decides to nominate for election at such annual meeting;
(2) Shareholder Nominees who cease to satisfy, or Shareholder Nominees of
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Nominating Shareholders that cease to satisfy, the eligibility requirements in this
Section 5.4, as determined by the Board of Directors; (3) Shareholder Nominees whose
nomination is withdrawn by the Nominating Shareholder or who become unwilling to
serve on the Board of Directors; and (4) the number of incumbent directors who had
been Shareholder Nominees with respect to any of the preceding three annual meetings
of shareholders and whose reelection at the upcoming annual meeting is being
recommended by the Board of Directors. In the event that one or more vacancies for
any reason occurs on the Board of Directors after the deadline for submitting a
Nomination notice as set forth in subsection 5.4.4 below but before the date of the
annual meeting, and the Board of Directors resolves to reduce the size of the board in
connection therewith, the Maximum Number shall be calculated based on the number
of directors in office as so reduced.
(ii)
If the number of Shareholder Nominees submitted pursuant to
subsections 5.4.1 through 5.4.5 for any annual meeting of shareholders exceeds the
Maximum Number then, promptly upon notice from the Corporation, each Nominating
Shareholder will select one Shareholder Nominee for inclusion in the proxy statement
until the Maximum Number is reached, going in order of the amount (largest to
smallest) of the ownership position as disclosed in each Nominating Shareholder’s
Nomination Notice, with the process repeated if the Maximum Number is not reached
after each Nominating Shareholder has selected one Shareholder Nominee. If, after
the deadline for submitting a Nomination Notice as set forth in subsection 5.4.4, a
Nominating Shareholder or a Shareholder Nominee ceases to satisfy the eligibility
requirements in this Section 5.4, as determined by the Board of Directors, a
Nominating Shareholder withdraws its nomination or a Shareholder Nominee becomes
unwilling to serve on the Board of Directors, whether before or after the mailing or
other distribution of the definitive proxy statement, then the nomination shall be
disregarded, and the Corporation: (1) shall not be required to include in its proxy
statement or on any ballot or form of proxy the disregarded Shareholder Nominee or
any successor or replacement Shareholder Nominee proposed by the Nominating
Shareholder or by any other Nominating Shareholder and (2) may otherwise
communicate to its shareholders, including without limitation by amending or
supplementing its proxy statement or ballot or form of proxy, that a Shareholder
Nominee will not be included as a nominee in the proxy statement or on any ballot or
form of proxy and will not be voted on at the annual meeting.
5.4.3

Eligibility of Nominating Shareholder.
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(i)
An “Eligible Holder” is a person who has either (1) been a record
holder of the shares of Common Stock used to satisfy the eligibility requirements in
this subsection 5.4.3 continuously for the three-year period specified in subsection
5.4.3(ii) below or (2) provides to the Secretary of the Corporation, within the time
period referred to in subsection 5.4.4, evidence of continuous ownership of such shares
for such three-year period from one or more securities intermediaries in a form that the
Board of Directors determines would be deemed acceptable for purposes of a
shareholder proposal under Rule 14a-8(b)(2) under the Exchange Act (or any successor
rule).
(ii)
An Eligible Holder or group of up to 20 Eligible Holders may submit a
nomination in accordance with Section 5.4 only if the person or group (in the
aggregate) has continuously owned at least the Minimum Number (as defined below)
of shares of the Corporation’s Common Stock throughout the three-year period
preceding and including the date of submission of the Nomination Notice, and
continues to own at least the Minimum Number through the date of the annual
meeting. Two or more funds that are (x) under common management and investment
control, (y) under common management and funded primarily by a single employer or
(z) a “group of investment companies,” as such term is defined in Section
12(d)(1)(G)(ii) of the Investment Company Act of 1940, as amended, shall be treated
as one Eligible Holder if such Eligible Holder shall provide together with the
Nomination Notice documentation reasonably satisfactory to the Corporation that
demonstrates that the funds meet the criteria set forth in (x), (y) or (z) hereof. For the
avoidance of doubt, in the event of a nomination by a group of Eligible Holders, any
and all requirements and obligations for an individual Eligible Holder that are set forth
in Section 5.4, including the minimum holding period, shall apply to each member of
such group; provided, however, that the Minimum Number shall apply to the
ownership of the group in the aggregate. Should any shareholder cease to satisfy the
eligibility requirements in Section 5.4, as determined by the Board of Directors, or
withdraw from a group of Eligible Holders at any time prior to the annual meeting of
shareholders, the group of Eligible Shareholders shall only be deemed to own the
shares held by the remaining members of the group.
(iii) The “Minimum Number” of shares of the Corporation’s Common Stock
means 3% of the number of outstanding shares of Common Stock as of the most
recent date for which such amount is given in any filing by the Corporation with the
Securities and Exchange Commission prior to the submission of the Nomination
Notice.

13

(iv)
For purposes of Section 5.4, an Eligible Holder “owns” only those
outstanding shares of the Corporation as to which the Eligible Holder possesses both:
(A)

the full voting and investment rights pertaining to the

shares; and
(B)
the full economic interest in (including the opportunity
for profit and risk of loss on) such shares;
provided that the number of shares calculated in accordance with clauses (A) and (B)
shall not include any shares: (1) purchased or sold by such Eligible Holder or any of
its affiliates in any transaction that has not been settled or closed, (2) sold short by
such Eligible Holder, (3) borrowed by such Eligible Holder or any of its affiliates for
any purpose or purchased by such Eligible Holder or any of its affiliates pursuant to
an agreement to resell or subject to any other obligation to resell to another person, or
(4) subject to any option, warrant, forward contract, swap, contract of sale, other
derivative or similar agreement entered into by such Eligible Holder or any of its
affiliates, whether any such instrument or agreement is to be settled with shares or
with cash based on the notional amount or value of outstanding shares of the
Corporation, in any such case which instrument or agreement has, or is intended to
have, the purpose or effect of: (x) reducing in any manner, to any extent or at any
time in the future, such Eligible Holder’s or any of its affiliates’ full right to vote or
direct the voting of any such shares, and/or (y) hedging, offsetting, or altering to any
degree, gain or loss arising from the full economic ownership of such shares by such
Eligible Holder or any of its affiliates.
An Eligible Holder “owns” shares held in the name of a nominee or other
intermediary so long as the Eligible Holder retains the right to instruct how the shares
are voted with respect to the election of directors and possesses the full economic
interest in the shares. An Eligible Holder’s ownership of shares shall be deemed to
continue during any period in which the Eligible Holder has delegated any voting
power by means of a proxy, power of attorney, or other similar instrument or
arrangement that is revocable at any time by the Eligible Holder. An Eligible
Holder’s ownership of shares shall be deemed to continue during any period in which
the Eligible Holder has loaned such shares provided that the Eligible Holder has the
power to recall such loaned shares on five business days’ notice and continues to hold
such shares through the date of the annual meeting. The terms “owned,” “owning”
and other variations of the word “own” shall have correlative meanings. Whether
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outstanding shares of the Corporation are “owned” for these purposes shall be
determined by the Board of Directors.
(v)
No Eligible Holder shall be permitted to be in more than one group
constituting a Nominating Shareholder, and if any Eligible Holder appears as a
member of more than one group, it shall be deemed to be a member of the group that
has the largest ownership position as reflected in the Nomination Notice.
5.4.4 Nomination Notice. To nominate a Shareholder Nominee and request that
such Shareholder Nominee be included in the Corporation's proxy statement, the Nominating
Shareholder must, no earlier than 150 calendar days and no later than 120 calendar days
before the anniversary of the date that the Corporation mailed or released to its shareholders
its proxy statement for the prior year’s annual meeting of shareholders, submit to the
Secretary of the Corporation at the principal executive office of the Corporation all of the
following information and documents (collectively, the “Nomination Notice”); provided,
however, that if (and only if) the annual meeting is not scheduled to be held within a period
that commences 30 days before the anniversary date of the prior year's annual meeting and
ends 60 days after the anniversary date of the prior year's annual meeting (an annual meeting
date outside such period being referred to herein as an “Other Meeting Date”), the
Nomination Notice shall be given in the manner provided herein by the later of the close of
business on the date that is 120 days prior to such Other Meeting Date or the tenth day
following the date such Other Meeting Date is first publicly announced or disclosed:
(i)
A Schedule 14N (or any successor form) relating to each Shareholder
Nominee, completed and filed with the Securities and Exchange Commission by the
Nominating Shareholder as applicable, in accordance with Securities and Exchange
Commission rules;
(ii)
A written notice of the nomination of each Shareholder Nominee that
includes the following additional information, agreements, representations and
warranties by the Nominating Shareholder (including each group member):
(A)
the information required with respect to the nomination of
directors pursuant to Section 5.3 of these Bylaws;
(B)
the details of any relationship that existed within the past
three years and that would have been described pursuant to Item 6(e) of
Schedule 14N (or any successor item) if it existed on the date of submission of
the Schedule 14N;
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(C)
a representation and warranty that the Nominating
Shareholder acquired the securities of the Corporation in the ordinary course of
business and did not acquire, and is not holding, securities of the Corporation
for the purpose or with the effect of influencing or changing control of the
Corporation;
(D)
a representation and warranty that each Shareholder
Nominee’s candidacy or, if elected, Board membership would not violate
applicable state or federal law or the rules of any stock exchange on which the
Corporation’s securities are traded;
(E)

a representation and warranty that each Shareholder

Nominee:
(1)
does not have any direct or indirect relationship
with the Corporation other than those relationships that have been
deemed immaterial as described in the Corporation's proxy statement for
the prior annual meeting or as recently published on the Corporation's
website and otherwise qualifies as independent under the rules of the
primary stock exchange on which the Corporation’s securities are
traded;
(2)
meets the audit and compensation committee
independence requirements under the rules of any stock exchange on
which the Corporation’s securities are traded;
(3)
is a “non-employee director” for the purposes of
Rule 16b-3 under the Exchange Act (or any successor rule);
(4)
is an “outside director” for the purposes of Section
162(m) of the Internal Revenue Code (or any successor provision); and
(5)
is not and has not been subject to any event
specified in Rule 506(d)(1) of Regulation D (or any successor rule)
under the Securities Act of 1933 or Item 401(f) of Regulation S-K (or
any successor rule) under the Exchange Act, without reference to
whether the event is material to an evaluation of the ability or integrity
of the Shareholder Nominee;
(F)
a representation and warranty that the Nominating
Shareholder satisfies the eligibility requirements set forth in subsection 5.4.3
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and has provided evidence of ownership to the extent required by subsection
5.4.3(i);
(G)
a representation and warranty that the Nominating
Shareholder intends to continue to satisfy the eligibility requirements described
in subsection 5.4.3 through the date of the annual meeting; provided, however,
that any Eligible Holder that is a registered open-end mutual fund under the
Investment Company Act of 1940, and that seeks to replicate an index, will not
violate this requirement as a result of changes to its common stock holdings in
response to changes in the index or weightings of the securities in the index;
(H)
details of any position of the Shareholder Nominee as an
officer or director of any competitor (that is, any entity that provides services
that compete with or are alternatives to the services provided by the
Corporation or its affiliates) of the Corporation, within the three years
preceding the submission of the Nomination Notice;
(I)
a representation and warranty that the Nominating
Shareholder has not and will not engage in a, and has not and will not be a
"participant" in another person's, "solicitation" within the meaning of Rule 14a1(l) (without reference to the exception in Section 14a-1(l)(2)(iv)) (or any
successor rules) with respect to the annual meeting, other than with respect to
the Shareholder Nominee or any nominee of the Board;
(J)
a representation and warranty that the Nominating
Shareholder will not use any proxy card other than the Corporation’s proxy
card in soliciting shareholders in connection with the election of a Shareholder
Nominee at the annual meeting;
(K)

if desired, a Supporting Statement;

(L)
in the case of a nomination by a group, the designation
by all group members of one group member that is authorized to act on behalf
of all group members with respect to matters relating to the nomination,
including withdrawal of the nomination; and
(M) a representation and warranty that the Nominating
Shareholder has not nominated and will not nominate for election to the Board
of Directors at the annual meeting any person other than the Shareholder
Nominee(s) being nominated pursuant to this Section 5.4;
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(iii) An executed agreement pursuant to which the Nominating Shareholder
(including each group member) agrees:
(A)
to comply with all applicable laws, rules and regulations
in connection with the nomination, solicitation and election;
(B)
to file any written solicitation or other communication
with the Corporation’s shareholders relating to one or more of the
Corporation’s directors or director nominees or any Shareholder Nominee with
the Securities and Exchange Commission, regardless of whether any such filing
is required under rule or regulation or whether any exemption from filing is
available for such materials under any rule or regulation;
(C)
to assume all liability stemming from an action, suit or
proceeding concerning any actual or alleged legal or regulatory violation
arising out of any communication by the Nominating Shareholder or any of its
Shareholder Nominees with the Corporation, its shareholders or any other
person in connection with the nomination or election of directors, including,
without limitation, the information provided to the Corporation by the
Nominating Shareholder, including in the Nomination Notice;
(D)
to indemnify and hold harmless (jointly with all other
group members, in the case of a group member) the Corporation and each of its
directors, officers and employees individually against any liability, loss,
damages, expenses or other costs (including attorneys’ fees) incurred in
connection with any threatened or pending action, suit or proceeding, whether
legal, administrative or investigative, against the Corporation or any of its
directors, officers or employees arising out of any nomination submitted by the
Nominating Shareholder pursuant to this Section 5.4 or relating to a failure or
alleged failure of the Nominating Shareholder or any of its Shareholder
Nominees to comply with, or any breach or alleged breach of, its obligations,
agreements or representations under Section 5.4;
(E)
in the event that any information included in the
Nomination Notice, or any other communication by the Nominating
Shareholder (including with respect to any group member), with the
Corporation, its shareholders or any other person in connection with the
nomination or election ceases to be true and accurate in all material respects
(or omits a material fact necessary to make the statements made not
misleading), or that the Nominating Shareholder (including any group member)
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has failed to continue to satisfy the eligibility requirements described in
subsection 5.4.3, to promptly (and in any event within 48 hours of discovering
such misstatement, omission or failure) notify the Corporation and any other
recipient of such communication of (i) the misstatement or omission in such
previously provided information and of the information that is required to
correct the misstatement or omission or (ii) such failure; and
(iv)

An executed agreement by each Shareholder Nominee:

(A)
to provide to the Corporation promptly, but in any event
within five business days of such request, such other information and
certifications, including completion of the Corporation’s director questionnaire,
as it may reasonably request;
(B) at the reasonable request of the Nominating and Corporate
Governance Committee, to meet with the Nominating and Corporate Governance
Committee to discuss matters relating to the nomination of such Nominee to the
Board of Directors, including the information provided by such Nominee to the
Corporation in connection with his or her nomination and such Nominee’s
eligibility to serve as a member of the Board of Directors;
(C)
that such Shareholder Nominee has read and agrees, if
elected, to serve as a member of the Board of Directors, to adhere to the
Corporation’s Corporate Governance Guidelines and Code of Ethics and any
other Corporation policies and guidelines applicable to directors; and
(D)
that the Shareholder Nominee is not and will not become
a party to (i) any compensatory, payment or other financial agreement,
arrangement or understanding with any person or entity in connection with his
or her nomination, service or action as a director of the Corporation that has
not been disclosed to the Corporation, (ii) any agreement, arrangement or
understanding with any person or entity as to how such Shareholder Nominee
would vote or act on any issue or question as a director (a “Voting
Commitment”) that has not been disclosed to the Corporation or (iii) any
Voting Commitment that could limit or interfere with such Shareholder
Nominee’s ability to comply, if elected as a director of the Corporation, with
its fiduciary duties under applicable law.
The information and documents required by this subsection 5.4.4 shall be: (i)
provided with respect to and executed by each group member, in the case of
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information applicable to group members; and (ii) provided with respect to the persons
specified in Instruction 1 to Items 6(c) and (d) of Schedule 14N (or any successor
item) in the case of a Nominating Shareholder or group member that is an entity. The
Nomination Notice shall be deemed submitted on the date on which all the information
and documents referred to in this subsection 5.4.4 (other than such information and
documents contemplated to be provided after the date the Nomination Notice is
provided) have been delivered to or, if sent by mail, received by the Secretary of the
Corporation.
5.4.5

Exceptions.

(i)
Notwithstanding anything to the contrary contained in Section 5.4, the
Corporation may omit from its proxy statement any Shareholder Nominee and any
information concerning such Shareholder Nominee (including a Nominating
Shareholder’s Supporting Statement) and no vote on such Shareholder Nominee will
occur (notwithstanding that proxies in respect of such vote may have been received by
the Corporation), and the Nominating Shareholder may not, after the last day on which
a Nomination Notice would be timely, cure in any way any defect preventing the
nomination of such Shareholder Nominee, if:
(A)
the Corporation receives a notice pursuant to Section 5.3
of these Bylaws that a shareholder intends to nominate a candidate for director
at the annual meeting which such shareholder does not elect to have its
nominee(s) included in the Corporation's proxy statement, whether or not such
notice is subsequently withdrawn or made the subject of a settlement with the
Corporation;
(B)
the Nominating Shareholder or the designated lead group
member, as applicable, or any qualified representative thereof, does not appear
at the meeting of shareholders to present the nomination submitted pursuant to
Section 5.4, the Nominating Shareholder withdraws its nomination or the
chairman of the annual meeting declares that such nomination was not made in
accordance with the procedures prescribed by Section 5.4 and shall therefore be
disregarded;
(C)
the Board of Directors determines that such Shareholder
Nominee’s nomination or election to the Board of Directors would result in the
Corporation violating or failing to be in compliance with the Corporation’s
bylaws or certificate of incorporation or any applicable law, rule or regulation
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to which the Corporation is subject, including any rules or regulations of any
stock exchange on which the Corporation’s securities are traded;
(D) the Shareholder Nominee has been, within the past three
years, an officer or director of a competitor, as defined for purposes of Section
8 of the Clayton Antitrust Act of 1914, as amended; or
(E)
the Corporation is notified, or the Board of Directors
determines, that the Nominating Shareholder or Shareholder Nominee has failed
to continue to satisfy the eligibility requirements described in subsection 5.4.3,
any of the representations and warranties made in the Nomination Notice
ceases to be true and accurate in all material respects (or omits a material fact
necessary to make the statements made not misleading), such Shareholder
Nominee becomes unwilling or unable to serve on the Board of Directors or
any material violation or breach occurs of the obligations, agreements,
representations or warranties of the Nominating Shareholder or such
Shareholder Nominee under Section 5.4;
(ii)
Notwithstanding anything to the contrary contained in Section 5.4, the
Corporation may omit from its proxy statement, or may supplement or correct, any
information, including all or any portion of the Supporting Statement or any other
statement in support of the Shareholder Nominee included in the Nomination Notice, if
the Board of Directors determines that:
(A)
such information is not true in all material respects or
omits a material statement necessary to make the statements made not
misleading;
(B)
such information directly or indirectly impugns the
character, integrity or personal reputation of, or directly or indirectly makes
charges concerning improper, illegal or immoral conduct or associations,
without factual foundation, with respect to, any person; or
(C)
the inclusion of such information in the proxy statement
would otherwise violate the Securities and Exchange Commission proxy rules
or any other applicable law, rule or regulation.
The Corporation may solicit against, and include in the proxy statement its own
statement relating to, any Shareholder Nominee.
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Section 5.45.5 Quorum of Directors. A majority of the number of directors fixed
in Section 5.2 of this Article shall constitute a quorum for the transaction of business at any
meeting of the Board of Directors; provided, however, that if less than a majority of the
number of directors fixed in Section 5.2 of this Article is present at a meeting, a majority of
the directors present may adjourn the meeting at any time without further notice, unless
otherwise required by law.
Section 5.55.6 Manner of Acting. The act of a majority of the directors present at
a meeting at which a quorum is present shall be the act of the Board of Directors, unless the
act of a greater number is required by law or these By-laws.
Section 5.65.7 Regular Meetings. Regular meetings of the Board of Directors may
be held without notice at such time and place as shall from time to time be determined by the
Board of Directors.
Section 5.75.8 Special Meetings. Special meetings of the Board of Directors may
be called by or at the request of the Chairman of the Board or any two directors. The person
or persons authorized to call special meetings of the Board of Directors may fix the place for
holding any special meeting of the Board of Directors called by them.
Section 5.85.9 Notice. Notice of any special meeting of the Board of Directors shall
be given at least one day prior to the meeting by written notice delivered personally, by mail,
cable, facsimile, telegram, or telex to each director at his or her business address. Neither the
business to be transacted at, nor the purpose of, any regular or special meeting of the Board
of Directors need be specified in the notice or waiver of notice of such meeting. The
attendance of a director at any meeting shall constitute a waiver of notice of such meeting,
except where a director attends a meeting for the express purpose of objecting to the
transaction of any business because the meeting is not lawfully called or convened.
Section 5.95.10 Presumption of Assent. A director of the Corporation who has
been present at a meeting of the Board of Directors at which action on any corporate matter
is taken shall be conclusively presumed to have assented to the action taken, unless his or her
dissent shall have been entered in the minutes of the meeting or unless he or she shall have
filed his or her written dissent to such action with the person acting as the secretary of the
meeting before the adjournment thereof, or shall have forwarded such dissent by registered
mail or certified mail to the Secretary of the Corporation immediately after the adjournment
of the meeting. No director who voted in favor of any action may dissent from such action
after adjournment of the meeting.
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Section 5.105.11 Committees. A majority of the directors may, by resolution passed
by a majority of the number of directors fixed by the shareholders under Section 5.2 of this
Article, create one or more committees and appoint members of the board to serve on the
committee or committees. Each committee shall have two or more members, who serve at the
pleasure of the board. To the extent specified in the resolution of the Board of Directors
establishing a committee each committee shall have and exercise all the authority of the
Board of Directors, provided, however, that no such committee shall have the authority to
take any action that under Oklahoma law can only be taken by the Board of Directors.
Section 5.115.12 Informal Action by Directors. Any action required by the
Oklahoma General Corporation Act to be taken at a meeting of the Board of Directors of the
Corporation, or any other action which may be taken at a meeting of the Board of Directors
or a committee thereof, may be taken without a meeting if a consent in writing, setting forth
the action so taken, shall be signed by all of the directors entitled to vote with respect to the
subject matter thereof, or by all members of such committee, as the case may be.
5.11.15.12.1. Effective Date. The consent shall be evidenced by one or more
written approvals, each of which sets forth the action taken and bears the signature of one or
more directors. All the approvals evidencing the consent shall be delivered to the secretary to
be filed in the corporate records. The action taken shall be effective when all the directors or
all members of a committee have approved the consent unless the consent specifies a different
effective date.
5.11.25.12.2. Effect of Consent. Any consent signed by all the directors or
all the members of a committee shall have the same effect as a unanimous vote, and may be
stated as such in any document filed with the Secretary of State under the Oklahoma General
Corporation Law.
Section 5.125.13 Meeting by Conference Telephone. Members of the Board of
Directors or of any committee of the Board of Directors may participate in and act at any
meeting of the board or committee by means of conference telephone or other
communications equipment through which all persons participating in the meeting can hear
each other. Participation in such a meeting shall be equivalent to attendance and presence in
person at the meeting of the person or persons so participating.
Section 5.135.14 Compensation. The Board of Directors, by the affirmative vote of
a majority of the directors then in office, and irrespective of any personal interest of any of its
members, shall have authority to establish reasonable compensation of all directors for
services to the Corporation as directors, officers, or otherwise.
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ARTICLE 6.
OFFICERS
Section 6.1 Number. The officers of the Corporation may consist of a Chairman of
the Board, a President, one or several vice presidents, a treasurer, one or more assistant
treasurers (if elected by the Board of Directors), a secretary, one or more assistant secretaries
(if elected by the Board of Directors), and such other officers as may be elected in accordance
with the provisions of this Article. Any two or more offices may be held by the same person.
Section 6.2 Election and Term of Office. The officers of the Corporation shall be
elected annually by the Board of Directors at the first meeting of the Board of Directors held
after each annual meeting of shareholders. If the election of officers shall not be held at such
meeting, such election shall be held as soon thereafter as reasonably practicable. Subject to
the provisions of Section 6.3 hereof, each officer shall hold office until the last to occur of
the next annual meeting of the Board of Directors or until the election and qualification of his
or her successor.
Section 6.3 Removal of Officers. Any officer elected or appointed by the Board of
Directors may be removed by the Board of Directors whenever in its judgment the best
interests of the Corporation would be served thereby, but such removal shall be without
prejudice to the contract rights, if any, of the person so removed.
Section 6.4 Vacancies; New Offices. A vacancy occurring in any office may be
filled and new offices may be created and filled, at any time, by the Board of Directors.
Section 6.5 Chairman of the Board and Chief Executive Officer. The Chairman
of the Board shall be the chief executive officer of the Corporation. He or she shall be in
charge of the day to day business and affairs of the Corporation, subject to the direction and
control of the Board of Directors and shall have the general powers and duties of supervision
and management usually vested in the position of Chief Executive Officer. He or she shall
preside at all meetings of the Board of Directors. He or she shall have the power to appoint
such agents and employees as in his or her judgment may be necessary or proper for the
transaction of the business of the Corporation. He or she may sign: (i) with the secretary or
other proper officer of the Corporation thereunto authorized by the Board of Directors, stock
certificates of the Corporation the issuance of which shall have been authorized by the Board
of Directors; and (ii) any contracts, deeds, mortgages, bonds, or other instruments which the
Board of Directors has authorized to be executed, according to the requirements of the form
of the instrument.
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Section 6.6 President. In the event the President is not also the Chairman of the
Board, the President shall assist the Chairman of the Board in the discharge of his or her
duties as the Chairman of the Board may direct, and shall perform such other duties from
time to time as may be assigned to him or her by the Chairman of the Board or the Board of
Directors. In the absence of the Chairman of the Board or in the event of his or her inability
to act, the President shall perform the duties and exercise the authority of the Chairman of the
Board.
Section 6.7 Vice President(s). The vice president (or in the event there is more
than one vice president, each of them) shall assist the Chairman of the Board and the
President in the discharge of his or her respective duties as the Chairman of the Board or the
President may direct, and shall perform such other duties as from time to time may be
assigned to him or her (or them) by the Chairman of the Board, the President or the Board of
Directors. In the absence of the President or in the event of his or her inability to act, the vice
president (or vice presidents, in the order of their election), shall perform the duties and
exercise the authority of the President.
Section 6.8 Treasurer. The treasurer shall have charge and custody of and be
responsible for all funds and securities of the Corporation, receive and give receipts for
moneys due and payable to the Corporation from any source whatsoever, and deposit all such
moneys in the name of the Corporation in such banks, trust companies or other depositaries as
shall be selected in accordance with the provisions of Article 7 of these By-laws, have charge
of and be responsible for the maintenance of adequate books of account for the Corporation,
and, in general, perform all duties incident to the office of treasurer and such other duties not
inconsistent with these By-laws as from time to time may be assigned to him or her by the
Chairman of the Board, the President or the Board of Directors.
Section 6.9 Secretary. The secretary shall keep the minutes of the shareholders’
and the Board of Directors’ meetings, see that all notices are duly given in accordance with
the provisions of these By-laws or as required by law, have general charge of the corporate
records and of the seal of the Corporation, have general charge of the stock transfer books of
the Corporation, keep a register of the post office address of each shareholder which shall be
furnished to the secretary by such shareholder, sign with the Chairman of the Board, the
President, or any other officer thereunto authorized by the Board of Directors, certificates for
shares of the Corporation, the issuance of which shall have been authorized by the Board of
Directors, and any contracts, deeds, mortgages, bonds, or other instruments which the Board
of Directors has authorized to be executed, according to the requirements of the form of the
instrument, and, in general, perform all duties incident to the office of secretary and such
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other duties not inconsistent with these By-laws as from time to time may be assigned to him
or her by the Chairman of the Board, the President or the Board of Directors.
Section 6.10 Assistant Treasurers and Assistant Secretaries. The Board of
Directors may elect one or more than one assistant treasurer and assistant secretary. In the
absence of the treasurer or in the event of his or her inability to act, the assistant treasurers, in
the order of their election, shall perform the duties and exercise the authority of the treasurer.
In the absence of the secretary or in the event of his or her inability to act, the assistant
secretaries, in the order of their election, shall perform the duties and exercise the authority of
the secretary. The assistant treasurers and assistant secretaries, in general, shall perform such
other duties not inconsistent with these By-laws as shall be assigned to them by the treasurer
or the secretary, respectively, or by the Chairman of the Board, the President or the Board of
Directors.
Section 6.11 Compensation. The compensation of all directors and officers shall be
fixed from time to time by the Board of Directors. No officer shall be prevented from
receiving such compensation by reason of the fact that he or she is also a director of the
Corporation. All compensation so established shall be reasonable and solely for services
rendered to the Corporation.
ARTICLE 7.
FISCAL MATTERS
Section 7.1 Fiscal Year. The fiscal year of the Corporation shall begin on the first
day of January in each year.
Section 7.2 Contracts. The Board of Directors may authorize any officer or
officers, agent or agents, to enter into any contract or execute and deliver any instrument, in
the name of and on behalf of the Corporation, and such authority may be general or confined
to specific instances.
Section 7.3 Loans and Indebtedness. No substantial or material loans shall be
contracted on behalf of the Corporation and no evidences of indebtedness shall be issued in
its name unless authorized by a resolution of the Board of Directors. Such authority may be
general or confined to specific instances.
Section 7.4 Checks, Drafts, Etc. All checks, drafts or other orders for the payment
of money, notes or other evidences of indebtedness issued in the name of the Corporation
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shall be signed by such officer or officers, agent or agents of the Corporation as the Board of
Directors shall from time to time designate.
Section 7.5 Deposits. All funds of the Corporation not otherwise employed shall be
deposited from time to time to the credit of the Corporation in such banks, trust companies or
other depositaries as the Chairman of the Board, the President, the Treasurer or the Board of
Directors may select.
ARTICLE 8.
GENERAL PROVISIONS
Section 8.1 Dividends and Distributions. The Board of Directors may from time to
time declare or otherwise authorize, and the Corporation may pay distributions in money,
shares or other property on its outstanding shares in the manner and upon the terms,
conditions and limitations provided by law or certificate of incorporation.
Section 8.2 Corporate Seal. The Board of Directors may provide a corporate seal
which shall be in the form of a circle and shall have inscribed thereon the name of the
Corporation and the words “Corporate Seal, Oklahoma.” The seal may be used by causing it
or a facsimile thereof to be impressed or affixed or in any manner reproduced.
Section 8.3 Waiver of Notice. Whenever any notice is required to be given by law,
certificate of incorporation or under the provisions of these By-laws, a waiver thereof in
writing, signed by the person or persons entitled to such notice, whether before or after the
time stated therein, shall be deemed equivalent to the giving of such notice.
Section 8.4 Headings. Section or paragraph headings are inserted herein only for
convenience of reference and shall not be considered in the construction of any provision
hereof.
ARTICLE 9.
EMERGENCY BY-LAWS
Section 9.1 Emergency By-Laws. The emergency by-laws provided in this Article
9 shall be operative during any emergency resulting from an attack on the United States or on
or during any nuclear or atomic disaster, or during the existence of any catastrophe, or other
similar emergency condition, as a result of which a quorum of the Board of Directors cannot
readily be convened for action. To the extent not inconsistent with these emergency by-laws,
the By-Laws of the Corporation shall remain in effect during any emergency and upon its
termination these emergency by-laws shall cease to be operative.
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Section 9.2 Meetings. During any such emergency, a meeting of the Board of
Directors may be called by any officer or director by giving two days’ notice thereof to such
of the directors as it may be feasible to reach at the time and by such means as may be
feasible at the time. The notice shall specify the time and the place of the meeting, which
shall be the principal executive offices of the Corporation or any other place specified in the
notice. At any such meeting, three members of the then existing Board of Directors shall
constitute a quorum, which may act by majority vote.
Section 9.3 Temporary Directors. If the number of directors who are available to
act shall drop below three, additional directors, in whatever number is necessary to constitute
a Board of three Directors, shall be selected automatically from the first available officers or
employees in the order provided in the emergency succession list established by the Board of
Directors and in effect at the time an emergency arises. Additional directors, beyond the
minimum number of three directors, but not more than three additional directors, may be
elected from any officers or employees on the emergency succession list.
Section 9.4 Authority. The Board of Directors is empowered with the maximum
authority possible under the Oklahoma General Corporation Act, and all other applicable law,
to conduct the interim management of the affairs of the Corporation in an emergency in what
it considers to be in the best interests of the Corporation (including the right to amend this
Article) irrespective of the provisions of the Restated Certificate of Incorporation or of the
By-Laws.
Section 9.5 Liability. No officer, director or employee acting in accordance with
this Article 9 shall be liable except for willful misconduct.
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8-K 1 ogeenergy8-k2x22x17.htm OGE ENERGY CORP. 8-K

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, DC 20549

FORM 8-K
CURRENT REPORT PURSUANT
TO SECTION 13 OR 15(D) OF THE
SECURITIES EXCHANGE ACT OF 1934
Date of report (Date of earliest event reported)

February 22, 2017

OGE ENERGY CORP.
(Exact Name of Registrant as Specified in Its Charter)
Oklahoma
(State or Other Jurisdiction of Incorporation)
1-12579
(Commission File Number)
321 North Harvey, P.O. Box 321, Oklahoma City,
Oklahoma
(Address of Principal Executive Offices)

73-1481638
(IRS Employer Identification No.)

73101-0321
(Zip Code)

405-553-3000
(Registrant's Telephone Number, Including Area Code)
(Former Name or Former Address, if Changed Since Last Report)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy
the filing obligation of the registrant under any of the following provisions (see General Instruction
A.2. below):
* Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
* Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
* Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17
CFR 240.14d-2(b))
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* Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17
CFR 240.13e-4(c))
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Item 5.03. Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year
Effective February 22, 2017, the OGE Energy Corp. (the "Company") Board of Directors amended the
Company’s By-laws (the “By-laws”), primarily to implement proxy access. Section 5.4 has been added to permit a
stockholder or group of up to 20 stockholders owning three percent or more of the Company’s common stock
continuously for at least three years to nominate and include in the Company’s proxy materials for an annual meeting of
stockholders, director candidates constituting up to the greater of (i) 20 percent (or if such amount is not a whole number,
the closest whole number below 20 percent) of the Company’s Board of Directors or (ii) two, provided that the
stockholder (or group) and each nominee satisfy the requirements specified in the By-laws.
In addition, the By-laws were revised to provide for a plurality voting standard for contested elections in which
the number of nominees for director exceeds the number of directors to be elected at such election. A majority vote
standard will continue to apply in uncontested director elections. The By-laws were also amended to provide for
resignation procedures in the event that a nominee for election to the Board of Directors does not receive the required
majority vote, where a majority vote is required.
For further information, see the Company’s amended By-laws attached as Exhibit 3.01.
Item 9.01. Financial Statements and Exhibits
(d) Exhibits
Exhibit Number
3.01

Description
OGE Energy Corp. By-laws, as amended on February 22, 2017.
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SIGNATURE
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to
be signed on its behalf by the undersigned thereunto duly authorized.

OGE ENERGY CORP.
(Registrant)
By:

/s/ Scott Forbes
Scott Forbes
Controller and Chief Accounting Officer

February 22, 2017
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JOHN CHEVEDDEN
***FISMA & OMB Memorandum M-07-16***

February 12, 2017
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 4 Rule 14a-8 Proposal

OGE Energy Corp. (OGE)
Shareholder Proxy Access - Contingent on Supplement
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 10, 2017 no-enforcement request.
The above company letter, more than a month old and with a ton of purported precedents, had a
glaring omission:
OGE Energy Corp. (March 2, 2016).
I

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2017 proxy.

Sincerely,

~

cc: Patricia D. Hom <hompd@oge.com>

JOHN CHEVEDDEN
***FISMA & OMB Memorandum M-07-16***

January 17, 2017
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 3 Rule 14a-8 Proposal

OGE Energy Corp. (OGE
Shareholder Proxy Access - Contingent on Supplement
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 10, 201 7 no-action request.
The company failed to provide one precedent of a no action request being granted in advance by
citing (i)( 10) and then cobbling together a forecast of future company action at no particular date.
In the Rule 14a-8 Stakeholders Meeting on June 18, 2015 it was stated that some companies ask
for the Staff to issue a no action request saying there is a pending overlapping Board proposal.
But sometimes the company action came two months later. This is problematic since the process
isn't always workable or fair to proponents. This is per the notes of a rule 14a-8 stakeholder who
is not associated with this proposal.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2017 proxy.

Sincerely,

~hevedden
cc: Patricia D. Hom <hompd@oge.com>

JOHN CHEVEDDEN
***FISMA & OMB Memorandum M-07-16***

January 11,2017
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
# 2 Rule 14a-8 Proposal
OGE Energy Corp. (OGE
Shareholder Proxy Access
John Chevedden

Ladies and Gentlemen:
This is in regard to the January 10, 2017 no-action request.
The company failed to provide one precedent of a no action request being granted in advance by
citing (i)(lO) and then cobbling together a forecast of future company action at no particular date.
The Staff expressed concern over the situation where the Staff and a proponent have to wait 2
months for a no action request supplement. This was at the June 18, 2015 Rule 14a-8
Stakeholder Meeting. The Staff said this jams up Corporation Finance. Plus it limits a proponent
appeal. I hope my memory is right on this.
If a proponent took a month to submit a rebuttal he might as well send it to the North Pole.
However companies soften take more than a month to submit a supplement.

This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2017 proxy.

Sincerely,

~?
cc: Patricia D. Hom <hompd@oge.com>

JOHN CHEVEDDEN
***FISMA & OMB Memorandum M-07-16***

January 10, 2017
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Conunission
100 F Street, NE
Washington, DC 20549
# 1Rule14a-8 Proposal

OGE Energy Corp. (OGE
Shareholder Proxy Access
John Chevedden
Ladies and Gentlemen:
This is in regard to the January 10, 2017 no-action request.
The company failed to provide one precedent of a no action request being granted by citing
(i)(lO) and cobbled together a forecast of future company action at no particular date.
This is to request that the Securities and Exchange Commission allow this resolution to stand and
be voted upon in the 2017 proxy.

~~~~~

~

cc: Patricia D. Horn <hornpd@oge.com>

JONES DAY
77 WEST WACKER • CHICAGO, ILLINOIS 60601.1692
TELEPHONE: +1.312.782.3939 • FACSIMILE: +1.312.782.8585

January 10, 2017
No-Action Request
1934 Act/Rule 14a-8
Via E-Mail (shareholderproposals@sec.gov)

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
Ladies and Gentlemen:
On behalf of our client OGE Energy Corp., an Oklahoma corporation (the "Company"),
we are submitting this letter pursuant to Rule 14a-8U) of the Securities Exchange Act of 1934, as
amended (the "Exchange Act"), in reference to the Company's intention to exclude the
shareholder proposal (the "Shareholder Proposal") filed by shareholder John Chevedden (the
"Proponent") from its 201 7 proxy statement and form of proxy relating to its Annual Meeting of
Shareholders tentatively scheduled for May 18, 2017. The definitive copies of the 2017 proxy
statement and form of proxy are currently scheduled to be filed pursuant to Rule 14a-6 on or
about March 31, 2017. We hereby request that the staff of the Division of Corporation Finance
(the "Staff') not recommend any enforcement action to the Securities and Exchange Commission
(the "Commission") if, in reliance on the analysis set forth below, the Company excludes the
Shareholder Proposal from its proxy materials. Pursuant to Staff Legal Bulletin 14D, we are
submitting this request for no-action relief under Rule 14a-8 by use of the Commission e-mail
address, shareholderproposals@sec.gov, and the undersigned has included his name, email
address and telephone number in this letter. We are simultaneously forwarding by email a copy
of this letter to the Proponent as notice of the Company's intent to exclude the Shareholder
Proposal from the Company's 2017 proxy materials.
The Shareholder Proposal

On November 29, 2016, the Proponent submitted a shareholder proposal to the Company
regarding simple majority voting. Shortly thereafter, the Proponent submitted a different
shareholder proposal to the Company. This subsequent proposal was identified as a "Revision"
and is the proposal that is referred to herein as the "Shareholder Proposal." The Shareholder
Proposal requests that the Company's Board of Directors (the "Board") provide proxy access to
shareholder nominees. The Shareholder Proposal includes the following resolution:
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RESOLVED: Shareholders ask the Board of Directors to provide proxy access for
shareholder nominees for election to the Board, with the following essential elements:
1. Nominating shareholders or shareholder groups ("Nominators") must beneficially
own 3% or more of the Company's outstanding common stock ("Required
Stock") continuously for at least three years and pledge to hold such stock
through the annual meeting.
2. Nominators may submit a statement not exceeding 500 words in support of each
nominee to be included in the Company proxy materials.
3. The number of shareholder-nominated candidates eligible to appear in Company
proxy materials shall be one-quarter of the directors then serving or two,
whichever is greater.
4. No limitation shall be placed on the number of shareholders who can aggregate
their shares to achieve the challenging 3% of required stock for a continuous 3years.
5. No limitation shall be placed on the re-nomination of shareholder nominees by
Nominators based on the number or percentage of votes received in any election.
6. The Company shall not require that Nominators pledge to hold stock after the
meeting if their nominees fail to win election.
7. Loaned securities shall be counted as belonging to any nominating shareholder
who represents it has the legal right to recall those securities for voting purposes
and will hold those securities through the date of the meeting.
A copy of the Shareholder Proposal, including the supporting statement, is attached to
this letter as Exhibit A. Copies of additional correspondence with the Proponent are attached to
this letter as Exhibit B.
Discussion of Reasons for Exclusion

We hereby respectfully request that the Staff concur in our view that the Shareholder
Proposal may be excluded from the 2017 proxy materials pursuant to Rule 14a-8(i)(10). The
Board expects to approve a bylaw amendment, that would include a provision substantially in the
form attached hereto as Exhibit C, that would provide for proxy access (the "Proposed Company
Bylaw Amendment"), and would thereby substantially implement the Shareholder Proposal.
We are submitting this no-action request at this time to address the timing requirements
of Rule 14a-8. Although the Board has not yet approved the Proposed Company Bylaw
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Amendment, the Staff has permitted companies to exclude proposals in reliance on Rule 14a8(i)(l 0) where the company represents that its board is expected to approve amendments to its
bylaws that would 'substantially implement the shareholder proposal, and then supplements its
request for no-action relief by notifying the Staff after the board has approved such amendments.
United Continental Holdings, Inc. (February 26, 2016) (concurring in the exclusion of a proposal
requesting adoption of a proxy access bylaw where the company expressed the board's intention
to approve amendments to the bylaws that would substantially implement the proposal and later
notified the Staff that board action had been taken); Reliance Steel & Aluminum Co. (February
26, 2016) (same); see also The Wendy's Company (March 2, 2016); NETGEAR, Inc. (March 31,
2015); Applied Materials, Inc. (December 19, 2008); Sun Microsystems, Inc. (August 28, 2008);
H J Heinz Company (May 20, 2008); and NiSource, Inc. (March 10, 2008). Accordingly, we
will notify the Staff supplementally after the Board has considered the Proposed Company
Bylaw Amendment.
Rule 14a-8(i)(JO) - The Shareholder Proposal May Be Excluded Because It Has Been
Substantially Implemented

Rule 14a-8(i)(l 0) permits a company to exclude a shareholder proposal from its proxy
materials if the company has substantially implemented the proposal. Interpreting the
predecessor to Rule 14a-8(i)(l 0), the Commission stated that the rule was "designed to avoid the
possibility of shareholders having to consider matters which have already been favorably acted
upon by the management." Exchange Act Release No. 12598 (July 7, 1976). To be excluded,
the proposal does not need to be implemented in full or exactly as presented by the proponent.
Instead the standard for exclusion is substantial implementation. See Exchange Act Release No.
40018 (May 21, 1998, n. 30 and accompanying text); see also Exchange Act Release No. 20091
(August 16, 1983).
The Staff has stated that, in determining whether a shareholder proposal has been
substantially implemented, it will consider whether a company's particular policies, practices
and procedures "compare favorably with the guidelines of the proposal." Texaco, Inc. (March
28, 1991). See also, e.g., NetApp, Inc. (June 10, 2015); Medtronic, Inc. (June 13, 2013). The
Staff has provided no-action relief under Rule l 4a-8(i)(l 0) when a company has satisfied the
essential objective of the proposal, even if the company (i) did not take the exact action
requested by the proponent, (ii) did not implement the proposal in every detail or (iii) exercised
discretion in determining how to implement the proposal. See, e.g., Exxon Mobil Corporation
(March 17, 2015; recon. denied March 25, 2015); Exelon Corp. (February 26, 2010); AnheuserBusch Companies, Inc. (January 17, 2007); ConAgra Foods, Inc. (July 3, 2006); Johnson &
Johnson (February 17, 2006); Talbots Inc. (April 5, 2002); Masco Corp. (April 19, 1999 and
March 29, 1999). In each of these cases, the Staff concurred with the company's determination
that the proposal was substantially implemented in accordance with Rule 14a-8(i)(10) when the
company had taken actions that included modifications from what was directly contemplated by
the proposal, including in circumstances when the company had policies and procedures in place
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relating to the subject matter of the proposal, or the company had otherwise implemented the
essential objective of the proposal.
The Staff has recently demonstrated that this analysis applies to shareholder proposals
requesting proxy access amendments in the same manner. The Staff has concurred in the
exclusion of proxy access proposals submitted to other similarly situated companies that have
proposed or adopted proxy access bylaw provisions with an ownership threshold mirroring the
threshold requested by the shareholder proposal (3% of the outstanding common stock), despite
the existence of other variations from the terms of the shareholder proposal, such as the limit on
the number of shareholder nominees or the number of shareholders who can aggregate their
shares to achieve the threshold amount. See, e.g., Lockheed Martin Corporation (December 19,
2016); Berry Plastics Group, Inc. (December 14, 2016); United Continental Holdings, Inc.
(February 26, 2016); Alaska Air Group, Inc. (February 12, 2016); PPG Industries, Inc. (February
12, 2016); The Western Union Company (February 12, 2016); UnitedHealth Group, Inc.
(February 12, 2016); General Electric Company (March 3, 2015).
Under this standard, the Company, following the expected approval of the Proposed
Company Bylaw Amendment by the Board, will have substantially implemented the Shareholder
Proposal because the Proposed Company Bylaw Amendment will fulfill the essential objective
of the Shareholder Proposal, which is to provide for a meaningful form of proxy access. The key
elements of the Proposed Company Bylaw Amendment compare favorably with the guidelines of
the Shareholder Proposal by allowing shareholders, or a group of shareholders, owning 3% or
more of the Company's stock for three years an opportunity to include director nominations in
the Company's proxy materials.
Specifically, the Proposed Company Bylaw Amendment addresses the elements of the
Shareholder Proposal as follows:
•

Ownership Threshold and Holding Period: The Shareholder Proposal requests
that nominating shareholders or shareholder groups ("Nominators") must
"beneficially own 3% or more of the Company's outstanding common stock ...
continuously for at least three years and pledge to hold such stock through the
annual meeting." The Proposed Company Bylaw Amendment also provides for
an ownership threshold of 3% of the outstanding shares of common stock and a
holding period of three years through the date of the annual meeting.

•

Supporting Statement: The Shareholder Proposal requests that Nominators be
allowed to "submit a statement not exceeding 500 words in support of each
nominee to be included in the Company proxy materials." Similarly, the
Proposed Company Bylaw Amendment allows a shareholder statement that does
not exceed 500 words to be included in the proxy statement, provided such
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statement fully complies with Section 14 of the Exchange Act and the rules and
regulations thereunder.
•

Maximum Number of Shareholder Nominees: The Shareholder Proposal provides
that the "number of shareholder-nominated candidates eligible to appear in
Company proxy materials shall be one-quarter of the directors then serving or
two, whichever is greater." The Proposed Company Bylaw Amendment is
expected to limit the number of shareholder-nominated director candidates to the
greater of (i) 20% of the total number of directors on the last day on which a
notice of nomination may be submitted or, if such amount is not a whole number,
the closest whole number below 20% or (ii) two. The Staff has recently
considered similar discrepancies in the limit on the number of shareholdernominated directors and concurred that the shareholder proposal could still be
excluded as substantially implemented. See Lockheed Martin Corporation
(December 19, 2016) (concurring in the exclusion of the shareholder proposal
under 14a-8(i)(l0) where the company's amended bylaws limited the number of
nominees to the greater of two or 20% even though the shareholder proposal
requested a limit of two or one-quarter); Danaher Corporation (December 19,
2016) (same); United Continental Holdings, Inc. (February 26, 2016) (same);
PPG Industries, Inc. (February 12, 2016) (same).

•

Group Nomination: The Shareholder Proposal states that "[n]o limitation shall be
placed on the number of shareholders who can aggregate their shares to achieve
the challenging 3% of required stock for a continuous 3-years." The Proposed
Company Bylaw Amendment is expected to limit the size of such group to 20
shareholders. The Staff has also recently addressed this issue, concurring that a
shareholder proposal could be excluded as substantially implemented when the
company's proposal (or amended bylaws) included a reasonable limit on the
number of shareholders who can aggregate their shares to nominate directors,
even though the shareholder proposal requested that groups be "unrestricted" in
number. The Wendy's Company (March 2, 2016). See also UnitedHealth Group,
Inc. (February 12, 2016) (concurring in the exclusion of a proxy access
shareholder proposal under 14a-8(i)(l0) where the company's amended bylaws
limited the number of shareholders who can aggregate their shares to satisfy the
ownership threshold to 20 despite the shareholder proposal requesting no limit);
Time Warner Inc. (February 12, 2016) (same); Berry Plastics Group, Inc.
(December 14, 2016) (same); Lockheed Martin Corporation (December 19, 2016)
(same).

•

Re-Nomination of Shareholder Nominees: The Shareholder Proposal requests that
no limit be placed on "the re-nomination of shareholder nominees by Nominators
based on the number or percentage of votes received in any election." The
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Proposed Company Bylaw Amendment is not expected to contain any limit on the
re-nomination of shareholder nominees based on the number or percentage of
votes received in any election.

•

Post-Election Stock Ownership: The Shareholder Proposal provides that the
Company "shall not require that Nominators pledge to hold stock after the
meeting if their nominees fail to win election." The Proposed Company Bylaw
Amendment is not expected to contain any requirement that the nominating
shareholder hold the stock after the annual meeting.

•

Loaned Securities: The Shareholder Proposal requests that loaned securities "be
counted as belonging to any nominating shareholder who represents it has the
legal right to recall those securities for voting purposes and will hold those
securities through the date of the meeting." The Proposed Company Bylaw
Amendment similarly provides that an "Eligible Holder's ownership of shares
shall be deemed to continue during any period in which the Eligible Holder has
loaned such shares provided that the Eligible Holder has the power to recall such
loaned shares on five business days' notice and continues to hold such shares
through the date of the annual meeting." Actual recall is not required. While the
Proposed Company Bylaw Amendment varies from the Shareholder Proposal in
that it counts only loaned shares that can be recalled upon five business days'
notice, the Staff recently granted no-action relief under 14a-8(i)(l 0) in a similar
situation. Lockheed Martin Corporation (December 19, 2016).

As the foregoing analysis demonstrates, the Company, upon approval of the Proposed
Company Bylaw Amendment, will have substantially implemented a form of proxy access by
addressing the essential objective of the Shareholder Proposal. The Company does not believe
the variations between the Proposed Company Bylaw Amendment and the Shareholder Proposal
discussed above affect the essential objective of the Shareholder Proposal and, as the precedent
noted above makes clear, the Staff has generally agreed that a proposal will be deemed to have
been substantially implemented even if the company, in addressing the subject matter of the
proposal, imposes procedural requirements or other limitations that differ from or are not
contemplated by the shareholder proposal. In fact, the current situation is very similar to the
situation in Lockheed Martin Corporation (December 19, 2016). The shareholder proposal in
Lockheed Martin also was submitted by John Chevedden and is virtually identical to the
Shareholder Proposal. Moreover, the provisions of the Proposed Company Bylaw Amendment
discussed in the bullet points above are very similar to the comparable proxy access provisions
adopted by Lockheed Martin.
The Company believes that the Proposed Company Bylaw Amendment accomplishes the
essential objective of the Shareholder Proposal of providing shareholders or groups of
shareholders owning 3% or more of the Company's common stock an opportunity to include

JONES DAY
U.S. Securities and Exchange Commission
January 10, 2017
Page 7
director nominations and related disclosures in the Company's proxy materials. Accordingly, the
Company believes it may properly exclude the Shareholder Proposal from the Company's 2017
proxy materials in accordance with Rule 14a-8(i)(10).
Conclusion

For the reasons given above, we respectfully request that the Staff not recommend any
enforcement action from the Commission if the Company excludes the Shareholder Proposal
from its 2017 proxy materials. If the Staff disagrees with the Company's conclusion to exclude
the Shareholder Proposal, we request the opportunity to confer with the Staff prior to the final
determination of the Staffs position. My telephone number is 312-269-4176 and my email
address is rjjoseph@jonesday.com. Notification and a copy of this letter are simultaneously
being forwarded to the Proponent.
Sincerely,

fwJ~
Robert J. Joseph

cc:

Patricia D. Horn
John Chevedden

JOHN CHEVEDDEN

Exhibit A

***FISMA & OMB Memorandum M-07-16***

Ms. Patricia D. Hom
Corporate Secretary
OGE Energy Corp. (OGE)
321 N. Harvey
Oklahoma City OK 73101
PH: 405 553-3000
FX: 405-553-3760

'i. el/ I J f f) N

Dear Ms. Hom,
This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This Rule 14a-8 proposal is intended as a low-cost method to improve compnay
performance. This proposal is for the next annual shareholder meeting. Rule 14a-8 requirements
will be met including the continuous ownership of the required stock value until after the date of
the respective shareholder meeting and presentation of the proposal at the annual meeting. This
submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive
proxy publication.
Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal by
email to***FISMA & OMB Memorandum M-07-16***

Sincerely,

/~--

~hn Chevedden

cc: Brian Alford <alfordbt@oge.com>

[OGE-Rule 14a-8 Proposal, November 29, 2016]
[December 1, 2016 Revision]
[This line and any line above it- Not for publication.]
Proposal [4) - Shareholder Proxy Access
RESOLVED: Shareholders ask the Board of Directors to provide proxy access for shareholder
nominees for election to the Board, with the following essential elements:
1. Nominating shareholders or shareholder groups ("Nominators") must beneficially own 3%
or more of the Company's outstanding common stock ("Required Stock") continuously for at
least three years and pledge to hold such stock through the annual meeting.
2. Nominators may" submit a statement not exceeding 500 words in support of each nominee to
be included in the Company proxy materials.
3. The number of shareholder-nominated candidates eligible to appear in Company proxy
materials shall be one-quarter of the directors then serving or two, whichever is greater.
4. No limitation shall be placed on the number of shareholders who can aggregate their shares
to achieve the challenging 3% of required stock for a continuous 3-years.
5. No limitation shall be placed on the re-nomination of shareholder nominees by Nominators
based on the number or percentage of votes received in any election.
6. The Company shall not require that Nominators pledge to hold stock after the meeting if
their nominees fail to win election.
7. Loaned securities shall be counted as belonging to any nominating shareholder
who represents it has the legal right to recall those securities for voting purposes and will hold
those securities through the date of the meeting.
Proxy access is a fundamental shareholder right that will make directors more accountable and
enhance shareholder value. A 2014 Chartered Financial Analyst Institute study concluded that
proxy access would "benefit both the markets and corporate boardrooms, with little cost or
disruption" and could raise overall US market capitalization by up to $140 billion if adopted
market-wide. (http://www.cfapubs.org/doi/pdf/10.2469/ccb.v2014.n9.l).
This proposal is of greater importance because our management can be tone-deaf to shareholder
votes and failed to take each step necessary to adopt a 2016 proposal to remove 80% thresholds
for certain proposals to be adopted following a 97% shareholder supporting vote at our 2015
annual meeting. Plus our 2016 annual meeting proxy failed to give any management analysis of
any special effort that might be needed to remove 80% thresholds for shareholder votes or
commit to any special management effort that would be taken to remove 80% thresholds for
shareholder votes.
In addition to public pension fund support, at an SEC Investor Advisory Committee meeting a
representative from BlackRock, the largest asset manager in the world, stated the firm supports
proxy access as a fundamental right, generally on terms consistent with the proposed 2011 SEC
rule. TIAA-CREF sent a letter to its I 00 largest holdings requesting that they adopt proxy access
bylaws consistent with the 3% ownership threshold included in the 2011 SEC rule.
Please vote to enhance shareholder value:
Shareholder Proxy Access -Proposal [4]
[The above line - Is for publication.]

John Chevedden,
proposal.

***FISMA & OMB Memorandum M-07-16***

sponsors this

Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:
·the company objects to factual assertions because they are not supported;
•the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;
• the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.
We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.
See also: Sun Microsystems, Inc. (July 21, 2005).
The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email
.
***FISMA & OMB Memorandum M-07-16***

Exhibit B
JOHN CHEVEDDEN
***FISMA & OMB Memorandum M-07-16***

Ms. Patricia D. Hom
Corporate Secretary
OGE Energy Corp. (OGE)
321 N. Harvey
Oklahoma City OK 73101
PH: 405 553-3000
FX: 405-553-3760
Dear Ms. Hom,
This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This Rule 14a-8 proposal is intended as a low-cost method to improve compnay
performance. This proposal is for the next annual shareholder meeting. Rule 14a-8 requirements
will be met including the continuous ownership of the required stock value until after the date of
the respective shareholder meeting and presentation of the proposal at the annual meeting. This
submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive
proxy publication.
Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt ofthis proposal by
***FISMA & OMB Memorandum M-07-16***
email to

Sincerely,

/~--

~hn Chevedden

cc: Brian Alford <alfordbt@oge.com>

[OGE: Rule 14a-8 Proposal, November 29, 2016]
[This line and any line above it-Not for publication.]
Proposal [4] - Simple Majority Vote
RESOLVED, Shareholders request that our board take each step necessary so that each voting
requirement in our charter and bylaws that calls for a greater than simple majority vote be
eliminated, and replaced by a requirement for a majority of the votes cast for and against
applicable proposals, or a simple majority in compliance with applicable laws. If necessary this
means the closest standard to a majority of the votes cast for and against such proposals
consistent with applicable laws.
Shareowners are willing to pay a premium for shares of companies that have excellent corporate
governance. Supermajority voting requirements have been found to be one of 6 entrenching
mechanisms that are negatively related to company performance according to "What Matters in
Corporate Governance" by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law
School. Supermajority requirements are used to block initiatives supported by most shareowners
but opposed by a status quo management.
This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management,
Goldman Sachs, FirstEnergy, McGraw-Hill and Macy's. The proponents of these proposals
included Ray T. Chevedden and William Steiner.
Our management failed to take each step necessary to adopt this proposal at our 2016 annual
meeting following a 97% supporting vote from shareholders at our 2015 annual meeting. Plus
our 2016 annual meeting proxy failed to give any management analysis of any special effort that
might be needed to adopt the management version of this proposal or commit to any special
effort that management would take to adopt their own proposal on this topic.
In other words our management failed to disclose in our 2016 annul meeting proxy any special
steps that it would take to ensure that their proposal on this topic would be adopted - especially
since there was a risk (that turned into reality) that our management's half-hearted efforts to
adopt their proposal on this topic could result in a management ballot failure. When management
reported its failed vote it did not try to explain itself by citing any special efforts taken.
Currently a 1%-minority can frustrate the will of our 79%-shareholder majority. In other words a
1%-minority could have the power to prevent shareholders from improving our corporate
governance.
Please vote to enhance shareholder value:
Simple Majority Vote-Proposal [4]
[The above line - Is for publication.]

John Chevedden,
proposal.

***FISMA & OMB Memorandum M-07-16***

sponsors this

Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:
•the company objects to factual assertions because they are not supported;
•the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;
• the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.
We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.
See also: Sun Microsystems, Inc. (July 21, 2005).
The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email
.
***FISMA & OMB Memorandum M-07-16***

OGE Energy Corp.

PO Box 321
Oklahoma City, Oklahoma 73101-0321
405-553-3000

OG/-E

www.oge.com
Patricia D. Hom
Vice President
Governance and Corporate Secretaty
hornpd@oge.com
405-553-3622

December 13, 2016

Via Email***FISMA & OMB Memorandum M-07-16***
Mr. John Chevedden
***FISMA & OMB Memorandum M-07-16***

Re:

OGE Energy Corp. (the "Company")

Dear Mr. Chevedden:
On November 29, 2016, the Company received a letter forwarding a shareholder
proposal regarding a simple majority vote (the "Initial Proposal") for inclusion in the
Company's proxy statement relating to its 2017 annual meeting. On December 1, 2016,
the Company received a letter forwarding a shareholder proposal regarding shareholder
proxy access (the "Revised Proposal") for inclusion in the Company's proxy statement
relating to its 2017 annual meeting. Based on the submission of the Revised Proposal,
the Company understands that you intended to withdraw the Initial Proposal and wish to
proceed with the Revised Proposal. If this understanding is incorrect, please let the
undersigned know.
The proxy rules of the Securities and Exchange Commission relating to shareholder
proposals include a number of eligibility and procedural requirements. Your submission
does not comply with these requirements. In particular, in order to be eligible to submit
a proposal, you must have continuously held at least $2,000 in market value, or 1%, of
the Company's securities entitled to be voted on the proposal at the meeting for at least
one year by the date you submit the proposal. According to the Company's records,
you are not a registered holder of OGE Energy shares. If this is incorrect, please let the
undersigned know. Otherwise, SEC Rule 14a-8(b) provides that you must prove your
ownership of OGE Energy shares in the manner provided in that Rule. Specifically,
pursuant to SEC Rule 14a-8(b)(2)(i), you must verify your eligibility to submit the
proposal by, inter alia, submitting to the Company a written statement from the "record"
holder of your securities (usually a broker or bank) verifying that, at the time you
submitted your proposal, you continuously held the securities for at least one year. For
these purposes, the SEC views the date of submission of the Initial Proposal as the
relevant date.
Under SEC Rule 14a-8(f), your response containing the necessary information to prove
your ownership of OGE Energy shares must be post-marked, or transmitted
electronically, no later than 14 days from the date you received this letter. Failure to
adequately respond within the required timeframe may result in the exclusion of your
proposal.

Letter to Mr. John Chevedden
December 13, 2016
Page 2 of 2

For your convenience, a copy of the SEC's shareholder proposal rules is enclosed.
The Company reserves the right to assert at a later date that your proposal and any
supporting statement may be properly omitted from the Company's proxy statement on
additional grounds as contemplated by the SEC's proxy rules.
Please direct any correspondence regarding this matter to the undersigned.
Sincerely,

;i~17/4i,
Patricia D. Horn
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To Whom It May Concern:
This letter is provided at the request of Mr. John R. Chevedden, a customer ofFidelity Investments.
Please accept this letter as confirmation that as of the date of this letter, Mr. Chevedden has continuously
owned no fewer than the share quantity listed in the following table in each of the following securities,
since October 1, 2015:

83088M102

SWKS

670837103
458140100

OGE
INTC

100
200

I can also confirm that as of the date of this letter, Mr. Chevedden has continuously owned no fewer than
100 shares of Edwards Lifesciences Corp. (CUSIP: 28176£108, trading symbol: EW), since December
14, 2015.
.
The securities referenced in the preceding table are registered in the name of National Financial Services
LLC, a DTC participant (DTC number: 0226) and Fidelity Investments subsidiary.
I hope you find this information helpful. If you have any questions regarding this issue, please feel free to
contact me by calling 800-397-9945 between the hours of8:30 a.m. and 5:00 p.m. Central Time (Monday
through Friday) and entering my extension 15838 when prompted.
Sincerely,

/

~

'

George Stasinopoulos
Client Services Specialist
Our File: W097977-20DEC16

Fidelity Brokerage Services LLC, Members NYSE, SIPC.

Exhibit C
Proposed Company Bylaw Amendment

Section 5.4 Shareholder Nominations Included in the Corporation’s Proxy
Materials.
5.4.1 Inclusion of Shareholder Nominee in Proxy Statement. Subject to the
provisions of subsections 5.4.1 through 5.4.5, if expressly requested in the relevant Nomination
Notice (as defined below), the Corporation shall include in its proxy statement for any annual
meeting of shareholders:
(i)
the name or names of any person or persons nominated for election (each,
a “Shareholder Nominee”), which shall also be included on the Corporation’s form of
proxy and ballot, by any Eligible Holder (as defined below) or group of up to 20 Eligible
Holders that has (individually and collectively, in the case of a group) satisfied, as
determined by the Board of Directors, all applicable conditions and complied with all
applicable procedures set forth in subsections 5.4.1 through 5.4.5 (such Eligible Holder or
group of Eligible Holders being a “Nominating Shareholder”);
(ii)
disclosure about each Shareholder Nominee and the Nominating
Shareholder required under the rules of the Securities and Exchange Commission or other
applicable law to be included in the proxy statement; and
(iii) any statement included by the Nominating Shareholder in the Nomination
Notice for inclusion in the proxy statement in support of the Shareholder Nominee’s
election to the Board of Directors (subject, without limitation, to subsection 5.4.5(ii)), if
such statement does not exceed 500 words and fully complies with Section 14 of the
Securities Exchange Act of 1934 (the “Exchange Act”) and the rules and regulations
thereunder, including Rule 14a-9 (the “Supporting Statement”).

The Corporation may include any other information that the Corporation or the Board of
Directors determines, in their discretion, to include in the proxy statement relating to the
nomination of the Shareholder Nominee, including, without limitation, any statement in
opposition to the nomination, any of the information provided pursuant to this Section and any
solicitation materials or related information with respect to a Shareholder Nominee.
For purposes of Section 5.4, any determination to be made by the Board of Directors may be
made by the Board of Directors, a committee of the Board of Directors or any officer of the
Corporation designated by the Board of Directors or a committee of the Board of Directors, and
any such determination shall be final and binding on the Corporation, any Eligible Holder, any

Nominating Shareholder, any Shareholder Nominee and any other person so long as made in
good faith (without any further requirements). The chairman of any annual meeting of
stockholders, in addition to making any other determinations that may be appropriate to the
conduct of the meeting, shall have the power and duty to determine whether a Shareholder
Nominee has been nominated in accordance with the requirements of Section 5.4 and, if not so
nominated, shall direct and declare at the meeting that such Shareholder Nominee shall not be
considered.
5.4.2

Maximum Number of Shareholder Nominees.

(i)
The Corporation shall not be required to include in the proxy statement for
an annual meeting of shareholders more Shareholder Nominees than that number of
directors constituting the greater of (i) 20% of the total number of directors of the
Corporation on the last day on which a Nomination Notice may be submitted pursuant to
subsection 5.4.4, or if such amount is not a whole number, the closest whole number
below 20%, or (ii) two (the “Maximum Number”). The Maximum Number for a
particular annual meeting shall be reduced by: (1) Shareholder Nominees that the Board
of Directors itself decides to nominate for election at such annual meeting; (2)
Shareholder Nominees who cease to satisfy, or Shareholder Nominees of Nominating
Shareholders that cease to satisfy, the eligibility requirements in this Section 5.4, as
determined by the Board of Directors; (3) Shareholder Nominees whose nomination is
withdrawn by the Nominating Shareholder or who become unwilling to serve on the
Board of Directors; and (4) the number of incumbent directors who had been
Shareholder Nominees with respect to any of the preceding three annual meetings of
shareholders and whose reelection at the upcoming annual meeting is being
recommended by the Board of Directors. In the event that one or more vacancies for any
reason occurs on the Board of Directors after the deadline for submitting a Nomination
notice as set forth in subsection 5.4.4 below but before the date of the annual meeting,
and the Board of Directors resolves to reduce the size of the board in connection
therewith, the Maximum Number shall be calculated based on the number of directors in
office as so reduced.
(ii)
If the number of Shareholder Nominees submitted pursuant to subsections
5.4.1 through 5.4.5 for any annual meeting of shareholders exceeds the Maximum
Number then, promptly upon notice from the Corporation, each Nominating Shareholder
will select one Shareholder Nominee for inclusion in the proxy statement until the
Maximum Number is reached, going in order of the amount (largest to smallest) of the
ownership position as disclosed in each Nominating Shareholder’s Nomination Notice,
with the process repeated if the Maximum Number is not reached after each Nominating
Shareholder has selected one Shareholder Nominee. If, after the deadline for submitting
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a Nomination Notice as set forth in subsection 5.4.4, a Nominating Shareholder or a
Shareholder Nominee ceases to satisfy the eligibility requirements in this Section 5.4, as
determined by the Board of Directors, a Nominating Shareholder withdraws its
nomination or a Shareholder Nominee becomes unwilling to serve on the Board of
Directors, whether before or after the mailing or other distribution of the definitive proxy
statement, then the nomination shall be disregarded, and the Corporation: (1) shall not be
required to include in its proxy statement or on any ballot or form of proxy the
disregarded Shareholder Nominee or any successor or replacement Shareholder Nominee
proposed by the Nominating Shareholder or by any other Nominating Shareholder and
(2) may otherwise communicate to its shareholders, including without limitation by
amending or supplementing its proxy statement or ballot or form of proxy, that a
Shareholder Nominee will not be included as a nominee in the proxy statement or on any
ballot or form of proxy and will not be voted on at the annual meeting.
5.4.3

Eligibility of Nominating Shareholder.

(i)
An “Eligible Holder” is a person who has either (1) been a record holder
of the shares of Common Stock used to satisfy the eligibility requirements in this
subsection 5.4.3 continuously for the three-year period specified in subsection 5.4.3(ii)
below or (2) provides to the Secretary of the Corporation, within the time period referred
to in subsection 5.4.4, evidence of continuous ownership of such shares for such threeyear period from one or more securities intermediaries in a form that the Board of
Directors determines would be deemed acceptable for purposes of a shareholder proposal
under Rule 14a-8(b)(2) under the Exchange Act (or any successor rule).
(ii)
An Eligible Holder or group of up to 20 Eligible Holders may submit a
nomination in accordance with Section 5.4 only if the person or group (in the aggregate)
has continuously owned at least the Minimum Number (as defined below) of shares of
the Corporation’s Common Stock throughout the three-year period preceding and
including the date of submission of the Nomination Notice, and continues to own at least
the Minimum Number through the date of the annual meeting. Two or more funds that
are (x) under common management and investment control, (y) under common
management and funded primarily by a single employer or (z) a “group of investment
companies,” as such term is defined in Section 12(d)(1)(G)(ii) of the Investment
Company Act of 1940, as amended, shall be treated as one Eligible Holder if such
Eligible Holder shall provide together with the Nomination Notice documentation
reasonably satisfactory to the Corporation that demonstrates that the funds meet the
criteria set forth in (x), (y) or (z) hereof. For the avoidance of doubt, in the event of a
nomination by a group of Eligible Holders, any and all requirements and obligations for
an individual Eligible Holder that are set forth in Section 5.4, including the minimum
C-3

holding period, shall apply to each member of such group; provided, however, that the
Minimum Number shall apply to the ownership of the group in the aggregate. Should
any shareholder cease to satisfy the eligibility requirements in Section 5.4, as determined
by the Board of Directors, or withdraw from a group of Eligible Holders at any time prior
to the annual meeting of shareholders, the group of Eligible Shareholders shall only be
deemed to own the shares held by the remaining members of the group.
(iii)
The “Minimum Number” of shares of the Corporation’s Common Stock
means 3% of the number of outstanding shares of Common Stock as of the most recent
date for which such amount is given in any filing by the Corporation with the Securities
and Exchange Commission prior to the submission of the Nomination Notice.
(iv)
For purposes of Section 5.4, an Eligible Holder “owns” only those
outstanding shares of the Corporation as to which the Eligible Holder possesses both:
(A)

the full voting and investment rights pertaining to the

shares; and
(B)
the full economic interest in (including the opportunity for
profit and risk of loss on) such shares;
provided that the number of shares calculated in accordance with clauses (A) and (B)
shall not include any shares: (1) purchased or sold by such Eligible Holder or any of its
affiliates in any transaction that has not been settled or closed, (2) sold short by such
Eligible Holder, (3) borrowed by such Eligible Holder or any of its affiliates for any
purpose or purchased by such Eligible Holder or any of its affiliates pursuant to an
agreement to resell or subject to any other obligation to resell to another person, or (4)
subject to any option, warrant, forward contract, swap, contract of sale, other derivative
or similar agreement entered into by such Eligible Holder or any of its affiliates, whether
any such instrument or agreement is to be settled with shares or with cash based on the
notional amount or value of outstanding shares of the Corporation, in any such case
which instrument or agreement has, or is intended to have, the purpose or effect of: (x)
reducing in any manner, to any extent or at any time in the future, such Eligible Holder’s
or any of its affiliates’ full right to vote or direct the voting of any such shares, and/or (y)
hedging, offsetting, or altering to any degree, gain or loss arising from the full economic
ownership of such shares by such Eligible Holder or any of its affiliates.
An Eligible Holder “owns” shares held in the name of a nominee or other
intermediary so long as the Eligible Holder retains the right to instruct how the shares are
voted with respect to the election of directors and possesses the full economic interest in
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the shares. An Eligible Holder’s ownership of shares shall be deemed to continue during
any period in which the Eligible Holder has delegated any voting power by means of a
proxy, power of attorney, or other similar instrument or arrangement that is revocable at
any time by the Eligible Holder. An Eligible Holder’s ownership of shares shall be
deemed to continue during any period in which the Eligible Holder has loaned such
shares provided that the Eligible Holder has the power to recall such loaned shares on
five business days’ notice and continues to hold such shares through the date of the
annual meeting. The terms “owned,” “owning” and other variations of the word “own”
shall have correlative meanings. Whether outstanding shares of the Corporation are
“owned” for these purposes shall be determined by the Board of Directors.
(v)
No Eligible Holder shall be permitted to be in more than one group
constituting a Nominating Shareholder, and if any Eligible Holder appears as a member
of more than one group, it shall be deemed to be a member of the group that has the
largest ownership position as reflected in the Nomination Notice.
5.4.4 Nomination Notice. To nominate a Shareholder Nominee and request that such
Shareholder Nominee be included in the Corporation's proxy statement, the Nominating
Shareholder must, no earlier than 150 calendar days and no later than 120 calendar days before
the anniversary of the date that the Corporation mailed or released to its shareholders its proxy
statement for the prior year’s annual meeting of shareholders, submit to the Secretary of the
Corporation at the principal executive office of the Corporation all of the following information
and documents (collectively, the “Nomination Notice”); provided, however, that if (and only if)
the annual meeting is not scheduled to be held within a period that commences 30 days before
the anniversary date of the prior year's annual meeting and ends 60 days after the anniversary
date of the prior year's annual meeting (an annual meeting date outside such period being
referred to herein as an “Other Meeting Date”), the Nomination Notice shall be given in the
manner provided herein by the later of the close of business on the date that is 120 days prior to
such Other Meeting Date or the tenth day following the date such Other Meeting Date is first
publicly announced or disclosed:
(i)
A Schedule 14N (or any successor form) relating to each Shareholder
Nominee, completed and filed with the Securities and Exchange Commission by the
Nominating Shareholder as applicable, in accordance with Securities and Exchange
Commission rules;
(ii)
A written notice of the nomination of each Shareholder Nominee that
includes the following additional information, agreements, representations and warranties
by the Nominating Shareholder (including each group member):
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(A)
the information required with respect to the nomination of
directors pursuant to Section 5.3 of these Bylaws;
(B)
the details of any relationship that existed within the past
three years and that would have been described pursuant to Item 6(e) of Schedule
14N (or any successor item) if it existed on the date of submission of the Schedule
14N;
(C)
a representation and warranty that the Nominating
Shareholder acquired the securities of the Corporation in the ordinary course of
business and did not acquire, and is not holding, securities of the Corporation for
the purpose or with the effect of influencing or changing control of the
Corporation;
(D)
a representation and warranty that each Shareholder
Nominee’s candidacy or, if elected, Board membership would not violate
applicable state or federal law or the rules of any stock exchange on which the
Corporation’s securities are traded;
(E)

a representation and warranty that each Shareholder

Nominee:
(1)
does not have any direct or indirect relationship
with the Corporation other than those relationships that have been deemed
immaterial as described in the Corporation's proxy statement for the prior
annual meeting or as recently published on the Corporation's website and
otherwise qualifies as independent under the rules of the primary stock
exchange on which the Corporation’s securities are traded;
(2)
meets the audit and compensation committee
independence requirements under the rules of any stock exchange on
which the Corporation’s securities are traded;
(3)
is a “non-employee director” for the purposes of
Rule 16b-3 under the Exchange Act (or any successor rule);
(4)
is an “outside director” for the purposes of Section
162(m) of the Internal Revenue Code (or any successor provision); and
(5)
is not and has not been subject to any event
specified in Rule 506(d)(1) of Regulation D (or any successor rule) under
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the Securities Act of 1933 or Item 401(f) of Regulation S-K (or any
successor rule) under the Exchange Act, without reference to whether the
event is material to an evaluation of the ability or integrity of the
Shareholder Nominee;
(F)
a representation and warranty that the Nominating
Shareholder satisfies the eligibility requirements set forth in subsection 5.4.3 and
has provided evidence of ownership to the extent required by subsection 5.4.3(i);
(G)
a representation and warranty that the Nominating
Shareholder intends to continue to satisfy the eligibility requirements described in
subsection 5.4.3 through the date of the annual meeting; provided, however, that
any Eligible Holder that is a registered open-end mutual fund under the
Investment Company Act of 1940, and that seeks to replicate an index, will not
violate this requirement as a result of changes to its common stock holdings in
response to changes in the index or weightings of the securities in the index;
(H)
details of any position of the Shareholder Nominee as an
officer or director of any competitor (that is, any entity that provides services that
compete with or are alternatives to the services provided by the Corporation or its
affiliates) of the Corporation, within the three years preceding the submission of
the Nomination Notice;
(I)
a representation and warranty that the Nominating
Shareholder has not and will not engage in a, and has not and will not be a
"participant" in another person's, "solicitation" within the meaning of Rule 14a1(l) (without reference to the exception in Section 14a-1(l)(2)(iv)) (or any
successor rules) with respect to the annual meeting, other than with respect to the
Shareholder Nominee or any nominee of the Board;
(J)
a representation and warranty that the Nominating
Shareholder will not use any proxy card other than the Corporation’s proxy card
in soliciting shareholders in connection with the election of a Shareholder
Nominee at the annual meeting;
(K)

if desired, a Supporting Statement;

(L)
in the case of a nomination by a group, the designation by
all group members of one group member that is authorized to act on behalf of all
group members with respect to matters relating to the nomination, including
withdrawal of the nomination; and
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(M) a representation and warranty that the Nominating
Shareholder has not nominated and will not nominate for election to the Board of
Directors at the annual meeting any person other than the Shareholder Nominee(s)
being nominated pursuant to this Section 5.4;
(iii)
An executed agreement pursuant to which the Nominating Shareholder
(including each group member) agrees:
(A)
to comply with all applicable laws, rules and regulations in
connection with the nomination, solicitation and election;
(B)
to file any written solicitation or other communication with
the Corporation’s shareholders relating to one or more of the Corporation’s
directors or director nominees or any Shareholder Nominee with the Securities
and Exchange Commission, regardless of whether any such filing is required
under rule or regulation or whether any exemption from filing is available for
such materials under any rule or regulation;
(C)
to assume all liability stemming from an action, suit or
proceeding concerning any actual or alleged legal or regulatory violation arising
out of any communication by the Nominating Shareholder or any of its
Shareholder Nominees with the Corporation, its shareholders or any other person
in connection with the nomination or election of directors, including, without
limitation, the information provided to the Corporation by the Nominating
Shareholder, including in the Nomination Notice;
(D)
to indemnify and hold harmless (jointly with all other
group members, in the case of a group member) the Corporation and each of its
directors, officers and employees individually against any liability, loss, damages,
expenses or other costs (including attorneys’ fees) incurred in connection with
any threatened or pending action, suit or proceeding, whether legal, administrative
or investigative, against the Corporation or any of its directors, officers or
employees arising out of any nomination submitted by the Nominating
Shareholder pursuant to this Section 5.4 or relating to a failure or alleged failure
of the Nominating Shareholder or any of its Shareholder Nominees to comply
with, or any breach or alleged breach of, its obligations, agreements or
representations under Section 5.4;
(E)
in the event that any information included in the
Nomination Notice, or any other communication by the Nominating Shareholder
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(including with respect to any group member), with the Corporation, its
shareholders or any other person in connection with the nomination or election
ceases to be true and accurate in all material respects (or omits a material fact
necessary to make the statements made not misleading), or that the Nominating
Shareholder (including any group member) has failed to continue to satisfy the
eligibility requirements described in subsection 5.4.3, to promptly (and in any
event within 48 hours of discovering such misstatement, omission or failure)
notify the Corporation and any other recipient of such communication of (i) the
misstatement or omission in such previously provided information and of the
information that is required to correct the misstatement or omission or (ii) such
failure; and
(iv)

An executed agreement by each Shareholder Nominee:

(A)
to provide to the Corporation promptly, but in any event
within five business days of such request, such other information and
certifications, including completion of the Corporation’s director questionnaire, as
it may reasonably request;
(B) at the reasonable request of the Nominating and Corporate
Governance Committee, to meet with the Nominating and Corporate Governance
Committee to discuss matters relating to the nomination of such Nominee to the
Board of Directors, including the information provided by such Nominee to the
Corporation in connection with his or her nomination and such Nominee’s
eligibility to serve as a member of the Board of Directors;
(C)
that such Shareholder Nominee has read and agrees, if
elected, to serve as a member of the Board of Directors, to adhere to the
Corporation’s Corporate Governance Guidelines and Code of Ethics and any other
Corporation policies and guidelines applicable to directors; and
(D)
that the Shareholder Nominee is not and will not become a
party to (i) any compensatory, payment or other financial agreement, arrangement
or understanding with any person or entity in connection with his or her
nomination, service or action as a director of the Corporation that has not been
disclosed to the Corporation, (ii) any agreement, arrangement or understanding
with any person or entity as to how such Shareholder Nominee would vote or act
on any issue or question as a director (a “Voting Commitment”) that has not been
disclosed to the Corporation or (iii) any Voting Commitment that could limit or
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interfere with such Shareholder Nominee’s ability to comply, if elected as a
director of the Corporation, with its fiduciary duties under applicable law.
The information and documents required by this subsection 5.4.4 shall be: (i)
provided with respect to and executed by each group member, in the case of information
applicable to group members; and (ii) provided with respect to the persons specified in
Instruction 1 to Items 6(c) and (d) of Schedule 14N (or any successor item) in the case of
a Nominating Shareholder or group member that is an entity. The Nomination Notice
shall be deemed submitted on the date on which all the information and documents
referred to in this subsection 5.4.4 (other than such information and documents
contemplated to be provided after the date the Nomination Notice is provided) have been
delivered to or, if sent by mail, received by the Secretary of the Corporation.
5.4.5 Exceptions.
(i)
Notwithstanding anything to the contrary contained in Section 5.4, the
Corporation may omit from its proxy statement any Shareholder Nominee and any
information concerning such Shareholder Nominee (including a Nominating
Shareholder’s Supporting Statement) and no vote on such Shareholder Nominee will
occur (notwithstanding that proxies in respect of such vote may have been received by
the Corporation), and the Nominating Shareholder may not, after the last day on which a
Nomination Notice would be timely, cure in any way any defect preventing the
nomination of such Shareholder Nominee, if:
(A)
the Corporation receives a notice pursuant to Section 5.3 of
these Bylaws that a shareholder intends to nominate a candidate for director at the
annual meeting which such shareholder does not elect to have its nominee(s)
included in the Corporation's proxy statement, whether or not such notice is
subsequently withdrawn or made the subject of a settlement with the Corporation;
(B)
the Nominating Shareholder or the designated lead group
member, as applicable, or any qualified representative thereof, does not appear at
the meeting of shareholders to present the nomination submitted pursuant to
Section 5.4, the Nominating Shareholder withdraws its nomination or the
chairman of the annual meeting declares that such nomination was not made in
accordance with the procedures prescribed by Section 5.4 and shall therefore be
disregarded;
(C)
the Board of Directors determines that such Shareholder
Nominee’s nomination or election to the Board of Directors would result in the
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Corporation violating or failing to be in compliance with the Corporation’s
bylaws or certificate of incorporation or any applicable law, rule or regulation to
which the Corporation is subject, including any rules or regulations of any stock
exchange on which the Corporation’s securities are traded;
(D) the Shareholder Nominee has been, within the past three
years, an officer or director of a competitor, as defined for purposes of Section 8
of the Clayton Antitrust Act of 1914, as amended; or
(E)
the Corporation is notified, or the Board of Directors
determines, that the Nominating Shareholder or Shareholder Nominee has failed
to continue to satisfy the eligibility requirements described in subsection 5.4.3,
any of the representations and warranties made in the Nomination Notice ceases
to be true and accurate in all material respects (or omits a material fact necessary
to make the statements made not misleading), such Shareholder Nominee
becomes unwilling or unable to serve on the Board of Directors or any material
violation or breach occurs of the obligations, agreements, representations or
warranties of the Nominating Shareholder or such Shareholder Nominee under
Section 5.4;
(ii)
Notwithstanding anything to the contrary contained in Section 5.4, the
Corporation may omit from its proxy statement, or may supplement or correct, any
information, including all or any portion of the Supporting Statement or any other
statement in support of the Shareholder Nominee included in the Nomination Notice, if
the Board of Directors determines that:
(A)
such information is not true in all material respects or omits
a material statement necessary to make the statements made not misleading;
(B)
such information directly or indirectly impugns the
character, integrity or personal reputation of, or directly or indirectly makes
charges concerning improper, illegal or immoral conduct or associations, without
factual foundation, with respect to, any person; or
(C)
the inclusion of such information in the proxy statement
would otherwise violate the Securities and Exchange Commission proxy rules or
any other applicable law, rule or regulation.
The Corporation may solicit against, and include in the proxy statement its own statement
relating to, any Shareholder Nominee.
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