December 29, 2017

Jennifer H. Noonan
Bass, Berry & Sims PLC
jnoonan@bassberry.com
Re:

Tractor Supply Company

Dear Ms. Noonan:
This letter is in regard to your correspondence dated December 29, 2017
concerning the shareholder proposal (the “Proposal”) submitted to Tractor Supply
Company (the “Company”) by James McRitchie (the “Proponent”) for inclusion in the
Company’s proxy materials for its upcoming annual meeting of security holders. Your
letter indicates that the Proponent has withdrawn the Proposal and that the Company
therefore withdraws its December 21, 2017 request for a no-action letter from the
Division. Because the matter is now moot, we will have no further comment.
Copies of all of the correspondence related to this matter will be made available
on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For
your reference, a brief discussion of the Division’s informal procedures regarding
shareholder proposals is also available at the same website address.
Sincerely,
Evan S. Jacobson
Special Counsel

cc:

John Chevedden
***
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BASS BERRY ·i• SIMS.•

150 Third Avenue South, Suite 2800
Nashville, TN 37201
(615) 742-6200

December 21, 2017
VIA EMAIL (SHAREHOLDERPROPOSALS@SEC.GOV)

Office of Chief Counsel
U.S. Securities and Exchange Commission
Division of Corporation Finance
100 F Street, N.E.
Washington, D.C. 20549
Re: Tractor Supply Company - Shareholder Proposal Submitted by James McRitchie
Ladies and Gentlemen:
We are writing on behalf of our client, Tractor Supply Company, a Delaware corporation
(the "Company"), pursuant to Rule 14a-8G) under the Securities Exchange Act of 1934, as
amended (the "Exchange Act"), to notify the Securities and Exchange Commission (the
"Commission") of the Company's intention to exclude a shareholder proposal entitled "Proposal
[4*] - Simple Majority Vote" (the "Proposal") and related supporting statement submitted by
James McRitchie (the "Proponent") from its proxy materials for its 2018 Annual Meeting of
Shareholders (the "2018 Proxy Materials"). The Proposal was received by the Company on
November 19, 2017. The Proponent's correspondence indicates that he has given John
Chevedden a proxy to act on his behalf with respect to the Proposal. The Company requests
confirmation that the Division of Corporation Finance (the "Staff') will not recommend to the
Commission that enforcement action be taken if the Company excludes the Proposal from its
2018 Proxy Materials in reliance on the provisions of Rule 14a-8(b)(1) and Rule 14a-8(f)(l)
under the Exchange Act described below.
In accordance with Staff Legal Bulletin No. 14D (November 7, 2008) ("SLB No. 14D"),
this letter and its attachments are being e-mailed to the Staff at shareholderproposals@sec.gov.
As required by Rule l 4a-8G), a copy of this letter and its attachments are simultaneously being
sent to Mr. Chevedden and the Proponent as notice of the Company's intent to omit the Proposal
from its 2018 Proxy Materials. Pursuant to Rule 14a-8(k) and SLB No. 14D, the Company
requests that Mr. Chevedden and the Proponent concurrently provide to the undersigned a copy
of any correspondence that is submitted to the Commission or the Staff in response to this letter.
Pursuant to the guidance provided in Section F of Staff Legal Bulletin No. 14F (October
18, 2011 ), we ask that the Staff provide its response to this request to the undersigned via email
at the address noted in the last paragraph of this letter.
Pursuant to Rule 14a-8G), this letter is being filed with the Commission, and concurrently
sent to Mr. Chevedden and the Proponent, no later than eighty (80) calendar days before the
Company intends to file its definitive 2018 Proxy Materials with the Commission.
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The Proposal

The Proposal states:
Proposal [4*] -Simple Majority Vote

RESOLVED, Tractor Supply shareholders request that our board
take each step necessary so that each voting requirement in our charter
and bylaws that calls for a greater than simple majority vote be
eliminated, and replaced by a requirement for a majority of the votes cast
for and against applicable proposals, or a simple majority in compliance
with applicable laws. This means the closest standard to a majority of the
votes cast for and against such proposals consistent with applicable laws.
It is important that our company take each step necessary to adopt this
proposal topic. It is also important that our company take each step
necessary to avoid a failed vote on this proposal topic.
Background

1.e
On November 19, 2017, the Company received from the Proponent a copy of thee
Proposal, along with a letter addressed to Benjamin F. Parrish, Jr., Executive Vice President and
Corporate Secretary of the Company. The Proponent's submission also included a letter from TD
Ameritrade dated November 23, 2017 (the "TD Ameritrade Letter") to provide proof of
beneficial ownership of the Company's Common Stock. The Proponent's letter stated that the
Proposal "meets all Rule 14a-8 requirements, including the continuous ownership of the required
stock value for over a year" and included a pledge to continue to hold the required amount of
stock until after the date of the next shareholder meeting. The letter from TD Ameritrade
indicated that the Proponent beneficially owned 30 shares of the Company's common stock. A
copy of the submission, including a supporting statement and the TD Ameritrade Letter, is
attached as Exhibit A.
On November 29, 2017, after confirming that the Proponent was not a shareholdere
2.e
of record of the Company's Common Stock and as a result of the market value of Proponent's 3O
shares of the Company Common Stock as outlined below, the Company sent by overnight
courier and email a letter to Mr. Chevedden, with a copy to the Proponent, requesting proof of
the Proponent's beneficial ownership of the Company's Common Stock having a value in excess
of $2,000 (the "Deficiency Notice"). According to the Company's records, the Deficiency Notice
was received by Mr. Chevedden on November 30, 2017. A copy of the Deficiency Notice is
attached as Exhibit B.
3.e
Pursuant to Rule 14a-8(f)(l), the Proponent was required to respond to thee
Company's Deficiency Notice on or before December 14, 2017. No response has been received
by the Company from the Proponent or Mr. Chevedden to date.
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Basis for Exclusion

The Company hereby respectfully requests that the Staff concur in our view that the
Proposal may be excluded from the 2018 Proxy Materials pursuant to Rule 14a-8(b)(l) and Rule
14-8(:f)(l) because the Proponent failed to establish the requisite eligibility to submit theo
Proposal.o
Analysis

The Company may exclude the Proposal under Rule l4a-8(f)(l) because the Proponent
has not held at least $2,000 in market value, or 1%, of Company Common Stock for at least one
year in accordance with Rule 14a-8(b)(I).
Rule 14a-8(b)(I) provides that, in order to be eligible to submit a proposal, a shareholder
must have continuously held at least $2,000 in market value, or 1%, of the company's securities
entitled to vote on the proposal at the company's meeting of shareholders for at least one year by
the date the shareholder submitted the proposal.
The TD Ameritrade Letter confirmed that the Proponent "has held continuously for at
least thirteen months, 30 shares" of Company Common Stock. During the 60 calendar days
preceding and including November 19, 2017, the highest average bid and ask price per share of
the Company's Common Stock was $64.495 (on November 17, 2017). Multiplying this price by
the 30 shares owned by the Proponent results in a market value of the Proponent's shares of
Company Common Stock of $1,934.85, which does not meet the $2,000 minimum value
required by Rule 14a-8(b)(l). In addition, as stated in the Company's Form 10-Q for the
quarterly period ended September 30, 2017, at October 28, 2017, there were 125,564,365 shares
of Company Common Stock issued and outstanding. Therefore, the 30 shares of the Company
Common Stock held by the Proponent represent less than 1 % of the Company's issued and
outstanding Common Stock.
The Staff has consistently concurred that a shareholder proposal may be excluded from a
company's proxy materials when the proponent has failed to provide satisfactory evidence of
continuous ownership of shares having a value of at least $2,000 for the one-year period in
accordance with Rule 14a-8(b)(l) and Rule 14a-8(f)(l). See, e.g., Coca-Cola Co. (avail.
December 16, 2014) (concurring with the exclusion of a proposal where the proponent held 40
shares with a market value of $1,794.80); and PulteGroup, Inc. (avail. Jan. 6, 2012) (concurring
in an exclusion where the proposal cover letter and broker letter stated that the proponent held
246 shares and the market value of the shares was $1,552.26).
Rule 14a-8(f)(l) provides that a company may exclude a shareholder proposal if the
proponent fails to provide evidence of eligibility under Rule l 4a-8, including the beneficial
ownership requirements of Rule l4a-8(b)(! ), provided that the company timely notifies the
proponent of any deficiency and the proponent fails to correct any such deficiency within the
required time. Accordingly, the Company satisfied its obligation under Rule 14a-8 by sending
the Deficiency Notice to Mr. Chevedden, with copy to the Proponent, requesting proof of the
Proponent's beneficial ownership of at least $2,000 in market value of the Company's Common
Stock, as required by Rule 14-8(:f)(l). In the Deficiency Notice, the Company clearly informed
Mr. Chevedden of the requirements of Rule l4a-8(f)(l) and how he could cure the eligibility
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deficiency. The Deficiency Notice also included a copy of Rule 14a-8, Staff Legal Bulletin No.
14, Staff Legal Bulletin No. 14F and Staff Legal Bulletin No. 14G.
As described above, Mr. Chevedden and the Proponent failed to provide timely evidence
of the Proponent's eligibility to submit a shareholder proposal in response to the Company's
proper and timely Deficiency Notice. The TD Ameritrade Letter did not satisfy the minimum
ownership requirements. Accordingly, the Proposal may be excluded under Rule 14a-8(b)(I) and
Rule 14a-8(f)(l).
Conclusion
For the reasons set forth above, the Company respectfully requests confirmation that the
Staff will not recommend any enforcement action to the Commission if the Proposal is excluded
from the 2018 Proxy Materials. Should the Staff disagree with the conclusions set forth in this
letter, the Company would appreciate the opportunity to confer with the Staff prior to the
issuance of the Staffs response.
Should the Staff have any questions regarding this matter, please feel free to contact me
at (615) 742-6265 or by email atjnoonan@bassberry.com.
Sincerely,
�

�

�

JHN/dlh
Cc:

Jenmfer H. Noonane

Benjamin F. Parrish, Jr., Tractor Supply Company (bparrish@tractorsupply.com)
***
John Chevedden
James McRitchie

Enclosures:
Exhibit A - Proponent's submission dated November 18, 2017, including TD Ameritrade Letter
dated November 23, 2017
Exhibit B - Deficiency Notice dated November 29, 2017

23932736. l
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Exhibit A
Proponent's submission dated November 18, 2017,
including TD Ameritrade Letter dated November 23, 2017

James McRitchie & Myra K. Young
***

Benjamin F. Parrish, Jr.
EVP, Corporate Secretary
Tractor Supply Co.
5401 Virginia Way
Brentwood, Tennessee 37027
board@tractorsupply.com
Dear Corporate Secretary,
I am pleased to be a shareholder in Tractor Supply Co. (TSCO) and appreciate the leadership

our company has shown in several areas. However, our company also has unrealized potential
that can be unlocked through low or no cost corporate governance reform, such as moving to a
simple majority standard.
I am submitting the attached shareholder proposal for a vote at the next annual shareholder
meeting. The proposal meets all Rule 14a-8 requirements, including the continuous ownership
of the required stock value for over a year and I pledge to continue to hold the required amount
of stock until after the date of the next shareholder meeting. My submitted format, with the
shareholder-supplied emphasis, is intended to be used for definitive proxy publication.
This letter confirms that I am delegating John Chevedden to act as my agent regarding this Rule
14a-8 proposal, including its submission, negotiations and/or modification, and presentation at
the forthcoming shareholder meeting. Please direct all future communications regarding my rule
***
14a-8 proposal to John Chevedden
to facilitate prompt communication. Please
identify me as the proponent of the proposal exclusively.
Your consideration and the consideration of the Board of Directors is appreciated in responding
***
to this proposal. Please acknowledge receipt of my proposal promptly by email to
Sincerely,
November 18, 2017
James McRitchie
cc: lnvestorRelations@tractorsupply.com
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Date

[TSCO: Rule 14a-8 Proposal, November 18, 2017]
[This line and any line above it- Not for publication.]
Proposal [4*] - Simple Majority Vote
RESOLVED, Tractor Supply shareholders request that our board take each step necessary
so that each voting requirement in our charter and bylaws that calls for a greater than simple
majority vote be eliminated, and replaced by a requirement for a majority of the votes cast for
and against applicable proposals, or a simple majority in compliance with applicable laws.
This means the closest standard to a majority of the votes cast for and against such
proposals consistent with applicable laws. It is important that our company take each ste
ep
necessary to adopt this proposal topic. It is also important that our company take each step
necessary to avoid a failed vote on this proposal topic.
Supporting Statement: Shareowners are willing to pay a premium for shares of companies
that have excellent corporate governance. Supermajority voting requirements have been
found to be one of six entrenching mechanisms that are negatively related to company
performance according to "What Matters in Corporate Governance" by Lucien Bebchuk, Alma
Cohen and Allen Ferrell of the Harvard Law School
(https://papers.ssrn.com/sol3/papers.cfm?abstract_id=593423).
Supermajority requirements are used to block initiatives supported by most shareowners but
opposed by a status quo management. The majority of S&P 500 and S&P 1500 companies
have no supermajority voting requirements. Additionally, unlike the m13jority of S&P 500 and
S&P 1500 companies, our shareholders cannot call special meetings.
This proposal topic won from 74% to 99% support at Weyerhaeuser, Alcoa, Waste
Management, Goldman Sachs, FirstEnergy, McGraw-Hill, Macy's, Ferro Arconic, and
Cognizant Technology Solutions. Currently a 1 %-minority can frustrate the will of our 66%
shareholder majority. In other words a 1%-minority could have the power to prevent
shareholders from improving our corporate governance.
Please vote to enhance shareholder value:
Simple Majority Vote - Proposal [4*]
[This line and any below are not for publication]
Number 4* to be assigned by TSCO

James McRitchie,

***

sponsors this proposal.

Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):
Accordingly, going forward, we believe that it would not be appro priate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(I)(3) in the following circumstances:
• the company objects to factual assertions because they are not supported;e
• the company objects to factual assertions that, while not materially false or misleading,e
may be disputed or countered;e
• the company objects to factual assertions because those assertions may bee
interpreted by shareholders in a manner that is unfavorable to the company, itse
directors, or its officers; and/ore
•ethe company objects to statements because they represent the opinion of thee
shareholder proponent or a referenced source, but the statements are not identifiede
specifically as such.e
We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.
See also: Sun Microsystems, Inc. (July 21, 2005).e
The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email
***
(e
[e
***

*** FISMA & OMB Memorandum M-07-16

lliJ Ameritrade
11/23/2017

James Mcritchie
***

Re: Your TD Ameritrade Account Ending in ***
Dear James Mcritchie,
Thank you for allowing me to assist you today. Pursuant to your request, this letter is to confirm that
as of the date of this letter, James McRitchie held, and has held continuously for at least 13
at TD
months, 30 shares of Tractor Supply Co (TSCD) common stock in his account ending in ***
Ameritrade. The DTC clearinghouse number for TD Ameritrade is 0188.
If we can be of any further assistance, please let us know. Just log in to your account and go to the
Message Center to write us. You can also call Client Services at 800-669-3900. We're available 24
hours a day, seven days a week.
Sincerely,

Brandy Dyer
Resource Specialist
TD Ameritrade
This Information ls furnished as part of a general information service and TD Ameritrade shall not be liable for any damages
arising out of any inaccuracy In the information. Because thfs information may differ from your TD Ameritrade monthly
statement, you should rely only on the TD Ameritrade monthly statement as the official record of your TD Ameritrade
account.
Market volatility, volume, and system availability may delay account access and trade executions.
1D Ameritrade, Inc., member FINRA/SIPC ( wwwfinra org , www sipc org ). TD Ameritrade is a trademark jointly owned by
TD Ameritrade IP Company, Inc. and The Toronto-Dominion Bank.© 2015 TD Ameritrade IP Company, Inc. All rights
reserved. Used with permission.

200 S. 108 th Ave,
Omaha, NE 68154
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www:tdameritrade,com

Exhibit B
Deficiency Notice dated November 29, 2017

RACTOR.
SUPPLYcg
TractorSupply.com
November 29, 2017
Via Email ***
John Chevedden

and Overnight Courier

***

RE:

Rule 14a-8 Shareholder Proposal titled "Proposal [4*] - Simple Majority
Vote"

Dear Mr. Chevedden:
I am writing on behalf of Tractor Supply Company (the "Company")· which received a
shareholder proposal titled "Propo�al [4*] - Simple Majority Vote" (the "Proposal") from James
McRitchie, who designated you as his agent with regard tq the Proposal. As you know, Mr.
McRitchie submitted the Proposal pursuant to Rule l 4a-8 under the Securities Exchange Act of
1934, as amended (the "Exchange Act"), for inclusion in the Company's proxy statement for the
2018 Annual Meeting of Shareholders (the "Annual Meeting").
I arn notifying you that Mr. McRitchie's submission of the Proposal does not comply with
Rule l 4a-8(b) under the Exchange Act. In pat1icular, Rule l 4a-8(b )(1) requires that in order to be
eligible to submit a proposal under Rule l 4a-8(b)(1), Mr. McRitchie must have continuously held
at least $2,000 in market value, or 1% of the Company's voting stock, for a period ofat least one
year by the date of his submission of the Proposal. The Company's records indicate that the
Proposal was submitted by electronic trai1smission on November 19, 2017. Mr. McRitchie
provided a letter _from Brandy Dyer, Resource Specialist at TD Ameritrade, dated November 23,
20-17, which states that Mr. McRitchie has continuously held 30 shai·es of the Company's stock foro
at least 13 months. However, 30 shares of the Coinpany's stock is insufficient to meet the thresholdo
requirements under Rule l 4a-8(b )( 1) of coritinuous ownership of at least $2,000 in market value,o
or 1%, of the Company's voting stock for the one-year period ended November 19, 2017. Theo
eompany also confirmed that Mr. McRitchie is not a stockholder of record of the Company'so
common stock. As a result, the Proposal does not meet the requirements of Rule 14a-8(b ).o
In Staff Legal Bulletin No. 14, the Staff stated that to determine whether a stockholder has
satisfied the minimum stock ownership requirement, the Staff looks "at whether, on any date
within the 60 calendar days before the date the shareholder submits the proposal, the shareh�lder's
investment is valued at $2,000 or greater, based on the average of the bid and ask prices." During
the 60 calendar days preceding and including November 19, 2017, the date on which the Proposal
was submitted, the highest average of the bid artd ask prices was $64.495 on November .17, 2017.
Multiplying $64.495 ·by the 30 shares noted by TD Ameritrade as held by Mr. McRitchie results
in a market price of $1,934.85 which does not meet the minimum value required by Rule 14a-8(b).
In addition, as stated in the 'Company's 10-Q for.the quarterly period ended September 30, 2017,
5401 Virginia Way
Brentwood,,TN 37027
"''°"' 615-440-4000
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as of October 28, 2017, there were 125,564,365 shares of the Company's comri10n stock
outstanding. The 30 shares held by the Mr. McRitchie represent less than 1 % of the Company's
c01runon stock.
In accordance witl1Rule l 4a-8(f), if the letter from TD Ameritrade reflected an incorrect
number of shares or Mr. McRitchie owns shares through another record holder, I request that Mt.
McRitchie furnish to the Company, within 14 calendar days of your receipt of this letter, a written
statement from TD Ameritrade or another record owner of the Company shares beneficially owned
by Mr. McRitchie verifying continuous ownership by Mr. McRitchie of the requisite number of
Company shares for the one-year period preceding and including the date the Proposal was
submitted (i.e., November 19, 2017), as required pursu·ant to Rule l 4a-8(b) and described above.
_Please send this written statement and any future cmTespondence to:
Tractor Supply Company
Attention: Benjamin F. Pa1Tish, JL, Executive Vice President, General Counsel and
Corporate Secretary
5401 Virginia Way
Brentwood, TN 37027
Email:_bparrish@trac_torsupply.com
For your convenience, a copy of Rule l4a-8, Staff Legal Bulletin No. 14, Staff Legal
Bulletin No. )4F, and Staff Legal Bulletin No. 140 are enclosed with this letter.
Please note that your response to this letter must be postmarked or transmitted
electronically to us no later than 14 calendar days from the date you receive this letter. If you do
not furnish to the Company the written statement regarding continuous ownership required
pursuant to Rule l 4a-8(b)(2)(i) as noted above within the required 14-calendar day period, the
Company believes that it will be entitled to on1it the Proposal from its proxy statement in
connection with the Annual Meeting.
In additiot1, if timely and adequate proof of ownership is provided, the Company reserves
the right to raise any substantive objections to the Proponent's proposal at a late.r date.
Please do not hesitate to call me at 615-440-4000 should you have any questions. We
appreciate your interest in the Company.
Sincerely
.

) �
�

Benjamin F. Parrish, Jr.
Executive Vice President,
General Counsel and Corporate Secretary
cc:

Via Overnight Courier
James McRitchie
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§240.1 4a�8 Share holder proposals.

This section addresses when a company must include a shareholder's proposal in its proxy statement and identify the
proposal in its form of proxy when the company holds an annual or special meeting of shareholders. In summary, in order to
have your shareholder proposal included on a company 1s proxy card, and included along with any supporting statement in its
proxy statement, you must be eligible and follow certain procedures. Under a few specific c!rcumstances, the company is
pennitted to exclude your proposal, but only after submitting its reasons to the Commission. We structured this section in a
question-and-answer format so that it is easier to understand. The references to "you" are to a shareholder seeking to submit the
proposale.
(a)eQuestion 1: What is a proposal? A shareholder proposal Is your recommendation or requirement that the companye
a nd/or its board of directors take action, which you intend to present at a meeting of the company's shareholders. Your proposal
should state as clearly as possible the course of action that you believe the company should follow. If your proposal is placed on
the company's proxy card, the company must also provide in the form of proxy m eans for shareholders to specify by boxes a
choice between approval or disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used in this section
refers both to your proposal, and to your corresponding statement in support of your proposal (if any).
(b)eQuestion 2: Who is eligible to submit a proposal, and how do I demonstrate to the company that I am eligible? (1) Ine
order to be eligible to submit a proposale1 you must have continuously held at least $2,000 in market value, or 1 % , of the
company's securities entitled to be voted on the proposal at the meeting for at !east one year by the date you submit the
proposal. You must continue to hold those securities through the date of the meeting.
(2) If you are the registered holder of your securltles, which means that your name appears in the company's records as ae
shareholder, the company can verify your e!lgibllity on its own, although you will still have to provide the company with a written
statement that you intend to continue to hold the securities through the date of the meeting of shareholders. However, if like
many shareholders you are not a registered holder, the company !!ke!y does not know that you are a shareholder, or how many
shares you own. In this case, at the time you submit your proposal, you must prove your eligibility to the company in one of two
ways:
(i) The first way is to submit to the company a written statement from the "record" holder of your securities (usually a brokere
or bank) verifying that, at the time you submitted your proposal, you Gontinuously held the securities for at !east one year. You
must also include your own written statement that you intend to continue to hold the securities through the date of the meeting of
shareholders; or
(ii) The second way to prove ownership applies only if you have filed a Schedule 130 (§240. 13d-1 01), Schedule 13Ge
(§240. 13d-102), Form 3 (§249. 1 03 of this chapter), Form 4 (§249. 1 04 of this chapter) and/or Form 5 (§249. 1 05 of this chapter),e
or amendments to those documents or updated forms 1 reflecting your ownership of the shares as of or before the date on whi ch
the one-year eligibility period begins. If you have filed one of these documents with the SEC, you may demonstrate your eligibility
by submitting to the company:
(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change ln your ownership level;e
(B) Your written statement that you continuously held the required number of shares for the one-year period as of the date ofe
the statement; and
(C) Your written statement that you intend to continue ownership of the shares through the date of the company's annual ore
special meeting.

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one proposal to a companye
for a particular shareholders' meeting.
(d)eQuestion 4: How long can my proposal be? The proposal, including any accompanying supporting statement, may note
exceed 500 words.
(e)eQuestion 5: What is the deadline for submitting a proposal? (1) If you are submitting your proposal for the company'se
annual meeting, you can in most cases find the deadline in last year's proxy statement. However, if the company did not hold an
annual meeting last year, or has changed the date of its meeting for this year more than 30 days from last year's meeting, you
can usually find the deadline in one of the company's quarterly reports on Form 10-Q (§249.e308a of this chapter), or in
shareholder reports of Investment companies under §270.30d-1 of this chapter of the Investment Company Act of 1940. In order
to avoid controversy, shareholders should submit their proposals by means, Including electronic means, that permit them to
prove the date of delivery,
(2)eThe deadline is calculated in the fol!owing manner if the proposal is submitted for a regularly scheduled annual meeting.e
The proposal must be received at the company's pr!nclpal executive offices not less than 120 calendar days before the date of
the company's proxy statement released to shareholders in connection with the previous year's annual meeting. However, if the
company did not hold an annual meeting the previous year, or If the date of this year's annual meeting has been changed by
more than 30 days from the date of the prevlous year1 s meeting, then the deadline is a reasonable time before the company
begins to print and send its proxy matertals.

https://www.ecfr.gov/cgi-bin/text-idx?node= l7:4.0. l . 1 . 1 &rgn=div5
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(3) If you are submitting your proposal for a meeting of shareholders othe r than a regularly scheduled annual meeting, thep
deadline is a reasonable time before the company begins to print and send its proxy materials.
(� Question 6: What if I fail to fo llow one of the eligibility or procedural requirements explained in answers to Questions 1
through 4 of this section? (1) The company may exclude your proposal, but only after it has notified you of the problem, and you
have failed adequately to correct lt. Within 14 calendar days of receiving your proposal, the company must notify you in wri ting of
any procedural or eligibility deficiencies, as well as of the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you received the company's notification. A company need not
provide you such notice of a deficiency if the deficiency cannot be remedied, such as if you fail to submit a proposal by the
company's properly determined deadline. If the company intends to exclude the proposal, it will !ater have to make a submission
under §240. 14a-8 and provide you with a copy under Question 1 O below, §240. 1 4a-8G).
(2) If you fail in your promise to hold the required number of securities through the date of the meeting of shareholders, thenp
the company will be permitted to exclude all of your proposals from its proxy materials for any meeting held in the following two
calendar years,
(g)pQuestion 7: Who has the burden of persuading the Commission or its staff that my proposal can be excluded? Except asp
otherwise noted, the burden is on the company to demonstrate that it is entitled to exclude a proposal.
(h)pQuestion 8; Must I appear personally at 1he shareholders' meeting to present the proposal? (1) Either you, or yourp
representative who is qualified under state law to present the proposal on your behalf, must attend the meeting to present the
proposal. Whether you attend the meeting yourself or send a qualified representative to the meeting in your place, you should
make sure that you, or your representative, follow the proper state law procedures for attending the meeting and/or presenting
your proposal.
(2) !f the company holds its shareholder meeting in whole or in part via electronic media, and the company perm its yo u orp
your representative to present your proposal via such media, then you may appear through electronic media rather than traveling
to the meeting to appear in person.
(3)pIf you or your qualified representative fail to appear and present the proposal, without good cause, the company w111 bep
permitted to exclude all of your proposals from its proxy materials for any meetings held In the following 'r:!No calendar years.
(i) Question 9: If I have complied with the procedural requirements, on what other bases may a company rely to e xclude mY
proposal? (1) Improper under state law: If the proposal is not a proper subject for action by shareholders under the Jaws of the
jurisdiction of the company's organization;
NOTE TO PARAGRAPH {i)(1); Depending on the subject matter, some proposals are not considered proper under state law lfthey would
be binding on the company if approved by shareholders. In our experience, most proposals that are cast as recommendations or requests
that the. board of directors take specified action are proper under state Jaw. Accordingly, we will assume that a proposal drafted as a
recommendation or suggestion is proper unless the company demonstrates otherwise.
(2) Vfo}ailon ofJaw: If the proposal would, if implemented, cause the company to violate any state, federal, or foreign [aw top
which it is subject;
NOTE TO PARAGRAPH (1)(2): We WIii not apply this basis for exclusion to permit excluslon of a proposal on grounds that It would violate
foreign law if compliance with the foreign !aw would result In a v!o[ation of any state or federal law.
(3) Violation of proxy rules: If the proposal or su pporting statepment is contrary to any of the Commission's proxy rules,p
including §240.14a-9, which prohibits materially false or misleading statements in proxy soliciting materials;
(4)pPersonal grievance; special interest: If the proposal relates to the redress of a personal claim or grievance against thep
company or any other person, or if it is designed to result in a benefit to you, or to further a personal interest, which Is not shared
by the other shareholders at large;
(5} Relevance: If the proposal relates to operations which account for less than 5 percent of the company's total assets at
the end of [ts most recent fiscal year, and for less than 5 percent of its net earnings and gross sales for its most recent fiscal
year, and is not otheiwipse significantly related to the company's business:
(6) Absence ofpower/autho1ity: If the company would lack the power or authority to implement the proposal;p
(7) Management functions: If the proposal deals with a matter relating to the cornpany1s ordinary business operations ;p
(8)pDirector elections; If the proposal:p
(i) Would disqualify a nominee who is standing for election;p
0i) Would _remove a director from office before his or her term expired;
(iii)pQuestions the comppetence, business judgment, or character of one or more nominees or directors ;p
(iv) Seeks to include a specific individual In the company's proxy materials for election to the board of directors: or
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(v) Otheiwise could affect the outcome of the upcoming election of di rectors.
(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the com pany's own proposals to be
submitted to shareholders at the same meeting;
NOTE TO PARAGRAPH (i)(9): A company's submission to the Commission under this section should specify the points of conflict with the
company's proposaL
(10)i Substantially implemented: If the company has already su bstantially implemented the proposal;i
NOTE TO PARAGRAPH (1) (1 0): A company may exclude a shareholder proposal that would provide an advisory vote or seek future
advisory votes to approve the compensation of executives as dfsclosed pursuant to Item 402 of Regulation S-K (§229.402 of this chapte r)
or any successor to Item 402 {a "say-on-pay vote") or that relates to the frequency of say-on-pay votes, provided that in the most recent
shareholder vote required by §240.1 4a-21 (b) of this chapter a singile year (i.e., one, two, or three years) recefved approval of a majority of
votes cast on the matter and the company has adopted a pol!cy on the frequency of say-on-pay votes that is consistent with the choice of
the majority of votes cast in the most recent shareholder vote required by §240. 1 4a-21 (b) of this chapter.
(1 1) Duplication: If the proposal substantially duplicates another proposal previously submitted to the company by another
proponent that will be included in the company's proxy materials for the same meeting;
(12)i Resubmissions: If the proposal deals with substantlally the same subject matter as another proposal or proposals thati
has or have been previously Included in the company's proxy materials within the preceding 5 calendar years, a company may
exclude it from its proxy materials for any meeting held within 3 calendar years of the last time it was included if the proposal
received:
(i)i Less than 3% of the vote if proposed once withln the preced ing 5 calendar years;i
(ii)i Less than 6% of the vote on its last submission to shareholders if proposed twice previously within the preceding 5i
calendar years; or
(iii)i Less than 10% of the vote on its last submission to shareholders if proposed three times or more previously within thei
preceding 5 calendar years; and
(1 3} Specffic amount of dividends: If the proposal relates to specific amounts of cash or stock dividends.
Q)i Question 10: What procedures must the com pany follow if it intends to exclude my proposal? (1) If the company intendsi
to exclude a proposal from its proxy materials, it must file its reasons with the Commission no later than 80 calendar days before
It files its definitive proxy statement and fonn of proxy with the Commission. The company must simultaneously provide you with
a copy of its submission. The Commission staff may permit the company to make its submission later than 80 days before the
company files its defin itive proxy statement and form of proxy, if the company demonstrates good cause for missing the
deadline.
(2} The company must file six paper copies of the following:
(i) The proposal;i
(ii) An explanation of why the company believes that it may exclude the proposal, which should, if possible, refer to the most
recent applicable authority, such as prior Division letters issued under the rule: and
{iil} A supporting opinion of counsel when such reasons are based on matters of state or foreign !aw.
(k)i Question 1 1: May 1 submit my own statement to the Commission responding to the company's arguments?i
Yes, you may submit a response, but It is not required. You should try to submit any response to us, with a copy to the
company, as soon as possible after the company makes its submission. This way, the Commission staff will have time to
consider fully your submission before it issues its response. You should submit six paper copies of your response.
(I)i Question 12: If the company includes my shareholder proposal in Its proxy materials, what information about me must it
include along with the proposal itself?
(1)i The company's proxy statement must i nclude your name and address, as well as the number of the cornpany1s votingi
securities that you hold. However, instead of providing that information, the company may Instead include a statement that ft will
provide the information to shareholders promptly upon receiving an ora[ or written request.
(2) The company is not responsible for the contents of your proposal or supporting statementi
{m) Question 13: What can I do if the company indudes in its proxy statement reasons why !t belleves shareholders should
not vote in favor of my propos!3l, and I disagree with some of its statements?
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(1)yThe company may elect to include in its proxy statement reasons why it believes shareholders should vote against youry
proposal. The company is allowed fo make arguments reflecting its own point of view, just as you may express your own point of
view in your proposal's supporting statement.
(2)yHowever, if you believe that the company's opposftian to your proposal contains materially false or misleadingy
statements that may violate our anti-fraud rule, §240.14a-9, you should promptly send to the Commission staff and the company
a letter explaining the reasons for your view, along with a copy of the company's statements opposing your proposal. To the
extent possible, your letter should include specific factual information demonstrating the inaccuracy of the company's claims.
Time permitting, you may wish to try to work out your differences with the co_mpany by yourself before contacting the
Commission staff.
(3)yWe require the company to send you a copy of its statements opposing your proposal before !t sends its proxy materials,y
so that you may bring to our attention any materially false or misleading statements, under the following tlmeframes:
(i)yJf our no�action response requires that you make revisions to your proposal or supporting statement as a condition toy
requiring the company to include it in its proxy materials, then the company must provide you with a copy of its opposition
statements no later than 5 calendar days after the company receives a copy of your revised proposal; or
(ii)yIn all other cases, the company must provide you with a copy of its opposition statements no later than 30 calendar daysy
before its files definitive copies of its proxy statement and form of proxy under §240.14aH6.
[63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan, 29, 2007; 72 FR 70456, Dec, 11,
2007; 73 FR 977, Jan, 4, 2008; 76 FR 6045, Feb, 2, 2011; 75 FR 56782, Sept. 16, 2010]
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summary: This staff legal bulletin provides information for companies and

shareholders on rule 14a-8 of the Securities Exchange Act of 1934.

supplementary Information: The statements in this legal bulletin

represent the views of the Division of Corporation Finance. This bulletin is
not a rule, regulation or statement of the Securities and Exchange
Commission. Further, the Commission has neither approved nor disapproved
its content.

Contact Person: For further information, please contact Jonathan Ingram,

Michael Coco, Lillian Cummins or Keir Gumbs at (202) 942-2900.
Note: This bulletin is also available in MS Word and PDF
(Adobe Acrobat) formats (vr ease in printing.

·llo Download Staff Legal Bulletin 14 (Word) nowa
(file size: approx. 239 KB) .a
,,. Download Staff Legal Bulletin 14 (PDF) now
(file size: approx. 425 KB)
A. What is the purpose of this bulletin?

The Division of Corporation Finance processes hundreds of rule 14a-8 no
action requests each year. We believe that companies and shareholders may
benefit from information that we can provide based on our experience in
processing these requests. Therefore, we prepared this bulletin in order to
•aexplain the rule 14a-8 no-action process, as well as our role in thisa
process;a
•aprovide guidance to companies and shareholders by expressing oura
views on some issues and questions that commonly arise undera
rule 14a-8; anda
•asuggest ways in which both companies and shareholders can facilitatea
our review of no-action requests,a
Because the substance of each proposal and no-action request differs, this
bulletin primarily addresses procedural matters that are common to
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companies and shareholders. However, we also discuss some substantive
matters that are of interest to companies and shareholders alike.
We structured this bulletin in a question and answer format so that it is
easier to understand and we can more easily respond to inquiries regarding
its contents. The references to uwe,U 11 ouro11 and 11 uso11 are to the Division of
Corporation Finance. You can find a copy of rule 14a-8 in Release No. 3440018, dated May 21, 1998, which is located on the Commission's website at
www.sec.gov/rules/final/34-40018.htm.
B. Rule 14a·S and the no-action process
1. What is rule 14a-8?

Rule 14a-8 provides an opportunity for a shareholder owning a relatively
small amount of a company's securities to have his or her proposal placed
alongside management's proposals In that company's proxy materials for
presentation to a vote at an annual or special meeting of shareholders. It
has become increasingly popular because it provides an avenue for
communication between shareholders and companies, as well as among
shareholders themselves. The rule generally requires the company to include
the proposal unless the shareholder has not complied with the rule's
procedural requirements or the proposal falls within one of the 13
substantive bases for exclusion described In the table below.
Substantive
Basis

Description

Rule 14a-8(i)(1)

The proposal is not a proper subject for action by
shareholders under the laws of the jurisdiction of the
company's organization.

Rule 14a-B(i)(2)

The proposal would, if implemented, cause the company
to violate any state, federal or foreign law to which it is
subject.

Rule 14a-8(i)(3)

The proposal or supporting statement is contrary to any
of the Commission's proxy rules, including rule 14a-.9,
which prohibits materially false or misleading
statements in proxy soliciting materials.

Rule 14a-8(1)( 4)

The proposal relates to the redress of a personal claim
or grievance against the company or any other person,
or is designed to result in a benefit to the shareholder,
or to further a personal interest, which is not shared by
the other shareholders at large.

Rule 14a-8(i)(5)

The proposal relates to operations that account for less
than 5% of the company's total assets at the end of i ts
most recent fiscal year, and for less than 5% of its net
earnings and gross sales for its most recent fiscal year,
and is not otherwise significantly related to the
company's business.

Rule 14a-8(i)(6)

The company would lack the power or authority to
implement the proposal.

Rule 14a-8(i)(7)

The proposal deals with a matter relating to the
company's ordinary business operations.
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Rule 14a-8(1)(8)

The proposal relates to an election for membership on
the company's board of directors or analogous
governing body.

Rule 14a-8(1)(9)

The proposal directly conflicts with one of the company's
own proposals to be submitted to shareholders at the
same meeting.

Rule 14a-8(1)(10) The company has already substantially implemented the
proposal.
Rule 14a-8(i)(11) The proposal substantially duplicates another proposal
previously submitted to the company by another
shareholder that will be included in the· company's proxy
materials for the same meeting.
�ule 14a-8(i)(12) The proposal deals with substantially the same subject
matter as another proposal or proposals that previously
has or have been included In the company's proxy
materials within a specified time frame and did not
receive a specified percentage of the vote. Please refer
to questions and answers F.2, F.3 and F.4 for more
complete descriptions of this basis.
Rule 14a-8(i)(13) The proposal relates to specific amounts of cash or stock
dividends.
2. How does rule 14a-8 operate?
The rule operates as follows:
•hthe shareholder must provide a copy of his or her proposal to theh
company by the deadline imposed by the rule;h
•hIf the company Intends to exclude the proposal from Its proxyh
materials, it must submit its reason(s) for doing so to the Commissionh
and simultaneously provide the shareholder with a copy of thath
submission. This submission to the Commission of reasons forh
excluding the proposal Is commonly referred to as a no-action request;h
•hthe shareholder may, but Is not required to, submit a reply to us with ah
copy to the company; andh
•hwe issue a no-action response that either concurs or does not concur inh
the company's view regarding exclusion of the proposal.h
3. What are the deadlines contained in rule 14a-8?
Rule 14a-8 establishes specific deadlines for the shareholder proposal
process. The following table briefly describes those deadlines.
120 days before
the release dace
disclosed In the
previous yeahr's
proxy statement

Proposals for a regularly scheduled annual meeting
must be received at the company's principal executive
offices not less than 120 calendar days before the
release date of the previous year's annual meeting
proxy statement. Both the release date and the
deadline for receiving rule 14a-8 proposals for the next
annual meeting should be Identified In that proxy
statement.
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14-day notice ofr
defectr
(s)/response tor
notice of defect(s)

If a company seeks to exclude a proposal because the
shareholder has not complied with an eligibility or
procedural requirement of rule 14a-8, generally, it
must notify the shareholder of the alleged defect(s)
within 14 calendar days of receiving the proposal. The
shareholder then has 14 calendar days after receiving
the notification to respond. Failure to cure the defect(s)
or respond in a timely manner may result In exclusion
of the proposal.

80 days before
the company files
its definitive
proxy statement
and form of proxy

If a company intends to exclude a proposal from its
proxy materials, it must submit its no-action request to
the Commission no later than 80 calendar days before
it files its definitive proxy statement and form of proxy
with the Commission unless it demonstrates "good
cause" for missing the deadline. In addition, a company
must simultaneously provide the shareholder with a
copy of its no-action request.

30 days before
the company files
its definitive
proxy statement
and form of proxy

If a proposal appears in a company's proxy matrerials,
the company may elect to include its reasons as to why
shareholders should vote against the proposal. This
statement of reasons for voting against the proposal is
commonly referred to as a statement in opposition.
Except as explained in the box immediately below, the
company is required to provide the shareholder with a
copy of its statement in opposition no later than 30
calendar days before it files its definitive proxy
statement and form of proxy.

Five days after
the company has
receiverd a revised
proposal

If our no-action response provides for shareholder
revision to the proposal or supporting statement as a
condition to requiring the company to include it in its
proxy materials, the company must provide the
shareholder with a copy of its statement In opposition
no later than five calendar days after it receives a copy
of the revised proposal.

In addition to the specific deadlines in rule 14a-8, our informal procedures
often rely on timely action. For example, if our no-action response requires
that the shareholder revise the proposal or supporting statement, our
response will afford the shareholder seven calendar days from the date of
receiving our response to provide the company with the revisions. In this
regard, please refer to questions and answers B.12.a and B.12.b.
4, What is our role in the no-action process?

Our role begins when we receive a no-action request from a company. In
these no-action requests, companies often assert that a proposal is
excludable under one or more parts of rule 14a-8. We analyze each of the
bases for exclusion that a company asserts, as well as any arguments that
the shareholder chooses to set forth, and determine whether we concur in
the company's view,
The Division of Investment Management processes rule 14a-8 no-action
requests submitted by registered investment companies and business
development companies.
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Rule 14a-8 no-action requests submitted by registered investment
companies and business development coe
mpanies, as well as
shareholder responses to those requests, should be sent to
U.S. Securities and Exchange Commission
Division of Investment Management
Office of Chief Counsel
450 Fifth Street, N, W,
Washington, D.C. 20549
All other rule 14a-8 no-action requests and shareholder responses
to those requests should be sent to
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
450 Fifth Street, N.W.
Washington, D.C. 20549
5.eWhat factors do we consider in determining whether to concur ine
a company's view regarding exclusion of a proposal from the proxye
statement?e
The company has the burden of demonstrating that it is entitled to exclude a
proposal, and we will not consider any basis for exclusion that is not
advanced by the company, We analyze the prior no-action letters that a
company and a shareholder cite in support of their arguments and, where
appropriate, any applicable case law. We also may conduct our own research
to determine whether we have issued additional letters that support or do
not support the company's and shareholder's positions. Unless a company
has demonstrated that it is entitled to exclude a proposal, we will not concur
in its view that it may exclude that proposal from its proxy materials.
6. Do we base our determinations solely on the subject matter of thee
proposal?e
No. We consider the specific arguments asserted by the company and the
shareholder, the way In which the proposal Is drafted and how the
arguments and our prior no-action responses apply to the specific proposal
and company at issue, Based on these considerations, we may determine
that company X may exclude a proposal but company Y cannot exclude a
proposal that addresses the same or similar subject matter. The following
chart illustrates this point by showing that variations in the language of a
proposal, or different bases cited by a company, may result in different
responses.
As shown below, the first and second examples deal with virtually identical
proposals, but the different company arguments resulted iri different
responses. In the second and third examples, the companies made similar
arguments, but differing language in the proposals resulted in different
responses,

Company Proposal
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PG&E
Corp.

Rule 14a-S(b)
Adopt a
policy that
only
independent
directors are
appointed to
the audit,
compensation
and
nomination
committees.

Feb, 21, 2000 We did not
concur in
PG&E's view
that it could
exclude the
proposal.
PG&E did not
demonstrate
that the
shareholder
failed to
satisfy the
rule's
minimum
ownership
requirements.
PG&E included
the proposal
In its proxy
materials.

PG&E
Corp.

Rule 14a-8(i)(6)
Adopt a
only
bylaw that
Independent
directors are
appointed for
all future
openings on
the audit,
compensation
and
nomination
committees.

Jan. 22, 2001 We concurred
in PG&E's
view that it
could exclude
the proposal.
PG&E
demonstrated
that it lacked
the power or
authority to
implement
the proposal.
PG&E did not
include the
proposal in its
proxy
materials.

General
Motors
Corp.

Rules 14a-8(I)(5) Mar. 22, 2001 We did not
Adopt a
and
concur in
bylaw
14a-S(i)(10)
GM's view
requiring a
that it could
transition to
exclude the
independent
proposal. GM
directors for
each seat on
did not
demonstrate
the audit,
that it lacked
compensation
and
the power or
authority to
nominating
implement
committees
the proposal
as openings
or that it had
occur
(emphasis
substantially
implemented
added).
the proposal.
GM included
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Page 7 of23
the proposal
I In its proxy
materials.

No. We have no interest in the merits of a particular proposal. Our concern is
that shareholders receive full and accurate information about all proposals
that are, or should be, submitted to them under rule 14a-8.

8. Are we required to respond to no-action requests?

No. Although we are not required to respond, we have, as a convenience to
both companies and shareholders, engaged in the informal practice of
expressing our enforcement position on these submissions through the
issuance of no-action responses. We do this to assist both companies and
shareholders in complying with the proxy rules.
9. Will we comment on the subject matter of pending litigation?

No. Where the arguments raised in the company's no-action request are
before a court of law, our policy is not to comment on those arguments,
Accordingly, our no-action response will express no view with respect to the
company's intent ion to exclude the proposal from its proxy materials.
10. How do we respond to no-action requests?

We indicate either that there appears to be some basis for the company's
view that it may exclude the proposal or that we are unable to concur in the
company's view that it may exclude the proposal. Because the company
submits the no-action request, our response is addressed to the company,
However, at the time we respond to a no-action request, we provide all
related correspondence to both t he company and the shareholder. These
materials are available in the Commission's Public Reference Room and on
commercially available, external databases.
11. What is the effect of our no-action response?

Our no-action responses only reflect our informal views regarding the
application of rule 14a-8. We do not claim to issue "rulings" or "decisions" on
proposals that companies indicate they Intend to exclude, and our
determinations do not and cannot adjudicate the merits of a company's
position with respect to a proposal. For example, our deci sion not to
recommend enforcement action does not prohibit a shareholder from
pursuing rights that he or she may have against the company in court should
management exclude a proposal from the company's proxy materials.
12. What is our role after we issue our no-action response?

Under rule 14a-8, we have a limited role after we issue our no-action
response. In addition, due to the large number of no-action requests that we
receive between the months of December and February, the no-action
process must be efficient. As described in answer B.2, above, rule 14a-8
envisions a structured process under which the company submits the
request, the shareholder may reply and we issue our response, When
shareholders and companies deviate from this structure or are unable to
resolve differences, our time and resources are diverted and the process
breaks down. Based on our experience, this most often occurs as a result of
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friction between companies and shareholders and their inability to
compromise. While we are always available to facilitate the fair and efficient
application of the rule, the operation of the rule, as well as the no-action
process, suffers when our role changes from an issuer of responses to an
arbiter of disputes. The following questions and answers are examples of
how we view our limited role after issuance. of our no-action response.
a.oIf our no-action response affords the shareholder additional timeo
to provide documentation of ownership or revise the proposal, buto
the company does not believe that the documentation or revisionso
comply with our no-action response, should the company submit ao
new no-action request?o
No. For example, our no-action response may afford the shareholder seven
days to provide documentation demonstrating that he or she satisfies the
minimum ownership requirements contained in rule 14a-8(b). If the
shareholder provides the required documentation eight days after receiving
our no-action response, the company should not submit a new no-action
request in order to exclude the proposal. Similarly, if we indicate in our
response that the shareholder must provide factual support for a sentence in
the supporting statement, the company and the shareholder should work
together to determine whether the revised sentence contains appropriate
factual support.
b.oIf our no-action response affords the shareholder an additionalo
seven days to provide documentation of ownership or revise theo
proposal, who should keep track of when the seven-day periodo
begins to run?o
When our no-action response gives a shareholder time, it is measured from
the date the shareholder receives our response. As previously noted in
answer B.10, we send our response to both the company and the
shareholder. However, the company is responsible for determining when the
seven-day period begins to run. In order to avoid controversy, the company
should forward a copy of our response to the shareholder by a means that
permits the company to prove the date of receipt.
13, Does rule 14a-8 contemplate any other Involvement by us after
we issue a no-action response?
Yes. If a shareholder believes that a company's statement in opposition is
materially false or misleading, the shareholder may promptly send a letter to
us and the company explaining the reiasons for his or her view, as well as a
copy of the proposal and statement in opposition, Just as a company has the
burden of demonstrating that it is entitled to exclude a proposal, a
shareholder should, to the extent possible, provide us with specific factual
information that demonstrates the inaccuracy of the company's statement in
opposition. We encourage shareholders and companies to work out these
differences before contacting us.
14, What must a company do if, before we have issued a no-action
response, the shareholder withdraws the proposal or the company
decides to include the proposal in its proxy materials?
If the company no longer wishes to pursue its no-action request, the
company should provide us with a letter as soon as possible withdrawing its
no-action request. This allows us to allocate our resources to other pending
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requests. The company should also provide the shareholder with a copy of
the withdrawal letter.
15.eIf a company wishes to withdraw a no-action request, whate
information should its withdrawal letter contain?e
In order for us to process withdrawals efficiently, the company's letter sh ould
contain
•ea statement that either the shareholder has withdrawn the proposal ore
the company has decided to include the proposal In Its proxye
materials;e
•eif the shareholder has withdrawn the proposal, a copy of thee
shareholder's signed letter of withdrawal, or some other indication thate
the shareholder has withdrawn the proposal;e
•eif there is moree than one eligible shareholder, the company muste
provide documentation that all of the eligible shareholders have agreede
to withdraw the proposal;e
•e if the company has agreed to include a revised version of the proposale
in its proxy materials, a statement from the shareholder that he or shee
accepts the revisions; ande
•ean affirmative statement that the company is withdrawing its no-actione
request.e
C.eQuestions regarding the eligibility and procedural requirements ofe
the rulee
Rule 14a-8 contains eligibility and procedural requirements for shareholders
who wish to include a proposal in a company's proxy materials. Below, we
address some of the common questions that arise regarding these
requirements,
1.eTo be eligible to submit a proposal, rule 14a-8(b) requires thee
shareholder to have continuously held at least $2,000 in markete
value, or 1%, of the company's securities entitled to be voted on thee
proposal at the meeting for at least one year by the date ofe
submitting the proposal. Also, the shareholder must continue to holde
those securities through the date of the meeting. The followinge
questions and answers address issues regarding shareholdere
eligibility.e
a.eHow do you calculate the market value of the shareholder'se
securities?e
Due to market fluctuations, the value of a shareholder's investment in the
company may vary throughout the year before he or she submits the
pr oposal. In order to determine whether the shareholder satisfies the $2,000
threshold, we look at whether, on any date within the 60 calendar days
before the date the shareholder submits the proposal, the shareholder's
investment is valued at $2,000 or greater, based on the average of the bid
and ask prices. Depending on where the company is listed, bid and ask
prices may not always be available. For example, bid and ask prices are not
provided for companies listed on the New York Stock Exchange, Under these
circumstances, companies and shareholders should determine the market
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value by multiplying the number of securities the shareholder held for the
one-year period by the highest selling price during the 60 calendar days
before the shareholder submitted the proposal. For purposes of this
calculation, It is important to note that a security's highest selling price is not
necessarily the same as its highest closing price.
b.eWhat type of security must a shareholder own to be eligible to
submit a proposal?e
A shareholder must own company securities entitled to be voted on the
proposal at the meeting.
Example
A company receives a proposal relating to executive
compensation from a shareholder who owns only shares
of the company's class B common stock. The company's
class B common stock is entitled to vote only on the
election of directors. Does the shareholder's ownership
of only class B stock provide a basis for the company to
exclude the proposal?
Yes. This would provide a basis for the company to exclude the
proposal because the shareholder does not own securities
entitled to be voted on the proposal at the meeting.
c.eHow should a shareholder's ownership be substantiated?e
Under rule 14a-8(b), there are several ways to determine whether a
shareholder has owned the minimum amount of company securities entitled
to be voted on the proposal at the meeting for the required time period. If
the shareholder appears in the company's records as a registered holder·, the
company can verify the shareholder's eligibility independently. However,
many shareholders hold their securities Indirectly through a broker or bank.
In the event that the shareholder is not the registered holder, the
shareholder is responsible for proving his or her eligibility to submit a
proposal to the company. To do so, the shareholder must do one of two
things. He or she can submit a written statement from the record holder of
the securities verifying that the shareholder has owned the securities
continuously for one year as of the time the shareholder submits the
proposal. Alternatively, a shareholder who has filed a Schedule 13D,
Schedule 13G, Form 4 or Form 5 reflecting ownership of the securities as of
or before the date on which the one-year eligibility period begins may submit
copies of these forms and any subsequent amendments reporting a change
in ownership level, along with a written statement that he or she has owned
the required number of securities continuously for one year as of the time
the shareholder submits the proposal.
(1)eDoes a written statement from the shareholder's investmente
adviser verifying that the shareholder held the securitiese
continuously for at least one year before submitting the proposale
demonstrate sufficiently continuous ownership of the securities?e
The written statement must be from the record holder of the shareholder's
securities, which is usually a broker or bank. Therefore, unless the
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investment adviser is also the record holder, the statement would be
insufficient under the rule.
(2)aDo a shareholder's monthly, quarterly or other periodica
investment statements demonstrate sufficiently continuousa
ownership of the securities?a
No. A shareholder must submit an affirmative written statement from the
record holder of his or her securities that specifically verifies that the
shareholder owned the securities continuously for a period of one year as of
the time of submitting the proposal.
(3)aIf a shareholder submits his or her proposal to the company ona
June 1, does a statement from the record holder verifying that thea
shareholder owned the securities continuously for one year as ofa
May 30 of the same year demonstrate sufficiently continuousa
ownership of the securities as of the time he or she submitted thea
proposal?a
No. A shareholder must submit proof from the record holder that the
shareholder continuously owned the securities for a period of one year as of
the time the shareholder submits the proposal.
d.aShould a shareholder provide the company with a writtena
statement that he or she intends to continue holding the securitiesa
through the date of the shareholder meeting?a
Yes. The shareholder must provide this written statement regardless of the
method the shareholder uses to prove that he or she continuously owned the
securities for a period of one year as of the time the shareholder submits the
proposal.
2. In order for a proposal to be eligible for inclusion in a company'sa
proxy materials, rule 14a-8(d) requires that the proposal, includinga
any accompanying supporting statement, not exceed 500 words. Thea
following questions and answers address issues regarding the 500word limitation.a
a.aMay a company count the words in a proposal's "title" or
"heading" in determining whether the proposal exceeds the 500word limitation?a
Any statements that are, In effect, arguments in support of the proposal
constitute part of the supporting statement. Therefore, any "title" or
"heading" that meets this test may be counted toward the 500-word
limitation.
b.aDoes referencing a website address in the proposal or supportinga
statement violate the 500-word limitation of rule 14a-8(d)?a
No. Because we count a website address as one word for purposes of the
500-word limitation, we do not believe that a website address raises thee
concern that rule 14a-8(d) is intended to address, However, a websitee
address could be subject to exclusion if it refers readers to information thate
may be materially false or misleading, irrelevant to the subject matter of thee
proposal or otherwise in contravention of the proxy rules. In this regard,e
please refer to question and answer F.1.e

https://www.sec.gov/interps/legal/cfslb14 .htm

11/29/2017

Corporation Finance: Staff Legal Bulletin No. 14 (Shareholder Proposals)

Page 12 of23

3.nRule 14a-S(e)(2) requires that proposals for a regularly scheduledn
annual meeting be received at the company's principal executiven
offices by a date not less than 120 calendar days before the date ofn
the company's proxy statement released to shareholders inn
connection with the previous year's annual meeting. The followingn
questions and answers address a number of issues that come up in
applying this provision.n
a.nHow do we interpret the phrase "before the date of the company'sn
proxy statement released to shareholders?"n
We interpret this phrase as meaning the approximate date on which the
proxy statement and form of proxy were first sent or given to shareholders.
For example, if a company having a regularly scheduled annual meeting files
its definitive proxy statement and form of proxy with the Commission dated
April 1, 2001, but first sends or gives the proxy statement to shareholders
on April 15, 2001, as disclosed in its proxy statement, we will refer to the
April 15, 2001 date as the release date. The company and shareholders
should use April 15, 2001 for purposes of calculating the 120-day deadline in
rule 14a-8(e)(2).
b.nHow should a company that is planning to have a regularlyn
scheduled annual meeting calculate the deadline for submittingn
proposals?n
The company should calculate the deadline for submitting proposals as
follows:
•ystart with the release date disclosed in the previous year's proxyy
statement;y
•y increase the year by one; andy
•ycount back 120 calendar days.y
Examples
If a company is planning to have a regularly scheduled
annual meeting in May of 2003 and the company
disclosed that the release date for its 2002 proxy
statement was April 14, 2002, how should the company
calculate the deadline for submitting rule 14a-8
proposals for the company's 2003 annual meeting?
•yThe release date disclosed in the company's 2002 proxyy
statement was April 14, 2002.y
•yIncreasing the year by one, the day to begin they
calculation is April 14, 2003.y
•y "Day one" for purposes of the calculation is April 13,y
2003.y
•y"Day 120" is December 15, 2002.y
•yThe 120-day deadline for the 2003 annual meeting isy
December 15, 2002.y
•yA rule 14a-8 proposal received after December 15, 2002y
would be untimely.y
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If the 120th calendar day before the release date
disclosed in the previous year's proxy statement is a
Saturday, Sunday or federal holiday, does this change
the deadline for receiving rule 14a-s proposals?
No. The deadline for receiving rule 14a-8 proposals Is always
th
the 120 calendar day before the release date disclosed in thee
previous year's proxy statement. Therefore, if the deadline falls
on a Saturday, Sunday or federal holiday, the company must
disclose this date in its proxy statement, and rule 14a-8
proposals received after business reopens would be untimely.

c.eHow does a shareholder know where to send his or her proposal?e
The proposal must be received at the company's principal executive offices.
Shareholders can find this address in the company's proxy statement. If a
shareeholder sends a proposal to any other location, even if it is to an agent
of the company or to another company location, this would not satisfy the
requirement.

d.eHow does a shareholder know if his or her proposal has beene
received by the deadline?e
A shareholder should submit a proposal by a means that allows him or her to
determine when the proposal was received at the company's principal
executive offices.

4.eRule 14a-S(h)(1) requires that the shareholder or his or here
qualified representative attend the shareholders' meeting to presente
the proposal. Rule 14a-S(h}(3) provides that a company may excludee
a shareholder's proposals for two calendar years if the companye
included one of the shareholder's proposals in its proxy materials fore
a shareholder meeting, neither the shareholder nor thee
shareholder's qualified representative appeared and presented thee
proposal and the shareholder did not demonstrate "good cause" fore
failing to attend the meeting or present the proposal. The followinge
questions and answers address issues regarding these provisions.e
a.eDoes rule 14a-8 require a shareholder to represent in writinge
before the meeting that he or she, or a qualified representative, wille
attend the shareholders' meeting to present the proposal?e
No. The Commission stated in Release No. 34-20091 that shareholders are
no longer required to provide the company with a written statement of intent
to appear and present a shareholder proposal. The Commission eliminated
this requirement because it "serve[d] little purpose" and only encumbered
shareholders. We, therefore, view it as inappropriate for companies to solicit
this type of written statement from shareholders for purposes of rule 14a-8.
In particular, we note that shareholders who are unfamiliar with the proxy
rules may be misled, even unintentionally, into believing that a written
statement of intent is required.

b.eWhat if a shareholder provides an unsolicited, written statemente
that neither the shareholder nor his or her qualified representativee
will attend the meeting to present the proposal? May the companye
exclude the proposal under this circumstance?e
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Yes. Rule 14a-8(i)(3) allows companies to exclude proposals that are
contrary to the proxy rules, including rule 14a-8(h){l). If a shareholder
voluntarily provides a written statement evidencing his or her intent to act
contrary to rule 14a-8(h){l), rule 14a-8(i)(3) may serve as a basis for the
compa ny to exclude the proposal.
c.eIf a company demonstrates that it is entitled to exclude a proposale
under rule 14a-8(h)(3), can the company request that we issue a no
action response that covers both calendar years?e

Yes. For example, assume that, without "good cause," neither the
shareholder nor the shareholder's representative attended the company's
2001 annual meeting to present the shareholder's proposal, a nd the
shareholder then submits a proposal for inclusion In the company's 2002
proxy materials. If the company seeks t o exclude the 2002 proposal under
rule 14a-8(h)(3), it may concurrently request forward-looking relief for any
proposal(s) that the shareholder may submit for Inclusion in the company's
2003 proxy materials. If we grant the company's request and the company
receives a proposal from the shareholder in connection with the 2003 annual
meeting, the company still has an obligation under rule 14a-8(J) to notify us
and the shareholder of its intention to exclude the shareholder's proposal
from its proxy materials for that meeting. Although we will retain that notice
in our records, we will not Issue a no-action response.
5.eIn addition to rule 14a-8(h)(3}, are there any other circumstancese
in which we will grant forward-looking relief to a company undere
rule 14a-8?e

Yes. Rule 14a-8(i){4) allows companies to exclude a proposal if it relates to
the redress of a personal claim or grievance against the company or any
other person or is designed to result in a benefit to the shareholder, or to
further a personal interest, that is not shared by the other shareholders at
large. In rare circumstances, we may graant forward-looking relief if a
company satisfies its burden of demonstrating that the shareholder is
abusing rule 14a-8 by continually submitting similar proposals that relate to
a particular personal claim or grievance. As in answer C.4.c, above, if we
grant t his relief, the company still has an obligation under rule 14a-8(J) to
notify us and the shareholder of its intention to exclude the shareholder's
proposal{s) from its proxy materials. Although will retain that notice in our
records, we will not issue a no-action response.
6.eWhat must a company do in order to exclude a proposal that failse
to comply with the eligibility or procedural requirements of the rule?e

If a shareholder fails to follow the eligibility or procedural requirements of
rule 14a-8, the rule provides procedures for the company to follow if it
wishes to exclude the proposal. For example, rule 14a-8(f) provides that a
company may exclude a proposal from its proxy materials due to eligibility or
procedura l defects if
•a within 14 calendar days of receiving the proposal, it provides thea
sharehoalder with written notice of the defect(s), including the timea
frame for responding; anda
•athe shareholder fails to respond to this notice within 14 calendar daysa
of receiving the notice of the defect(s) or the shareholder timelya
responds but does not cure the eligibility or procedural defect(s).a
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Section G.3 - Eligibility and Procedural Issues, below, contains information
that companies may want to consider in drafting these notices. If the
shareholder does not timely respond or remedy the defect(s) and the
company intends to exclude the proposal, the company still must submit, to
us and to the shareholder, a copy of the proposal and its reasons for
excluding the proposal.
a.eShould a company's notices of defect(s) give different levels ofe
information to different shareholders depending on the company'se
perception of the shareholder's sophistication in rule 14a-8?e
No. Companies should not assume that any shareholder is familiar with the
proxy rules or give different levels of information to different shareholders
based on the fact that the shareholder may or may not be a frequent or
"experienced" shareholder proponent,
b.eShould companies instruct shareholders to respond to the noticee
of defect(s) by a specified date rather than indicating thate
shareholders have 14 calendar days after receiving the notice toe
respond?e
No. Rule 14a-8(f) provides that shareholders must respond within 14
calendar days of receiving notice of the alleged eligibility or procedural defect
(s). If the company provides a specific date by which the shareholder must
submit his or her response, it is possible that the deadline set by the
company will be shorter than the 14-day period required by rule 14a-8(f).
For example, events could delay the shareholder's receipt of the notice. As
such, if a company sets a specific date for the shareholder to respond and
that date does not result in the shareholder having 14 calendar days afte1·
receiving the notice to respond, we do not believe that the company may
rely on rule 14a-8(f) to exclude the proposal.
c.eAre there any circumstances under which a company does note
have to provide the shareholder with a notice of defect(s)? Fore
example, what should the company do if the shareholder indicatese
that he or she does not own at least $2,000 in market value, or 1%,e
of the company's securities?e
The company does not need to provide the shareholder with a notice of
defect(s) if the defect(s) cannot be remedied. In the example provided in the
question, because the shareholder cannot remedy this defect after the fact,
no notice of the defect would be required. The same would apply, for
example, if
•othe shareholder indicated that he or she had owned securities entitledo
to be voted on the proposal for a period of less than one year beforeo
submitting the proposal;o
, the shareholder indicated that he or she did not own securities entitled
to be voted on the proposal at the meeting;
•othe shareholder failed to submit a proposal by the company's properlyo
determined deadline; oro
•othe shareholder, or his or her qualified representative, failed to attendo
the meeting or present one of the shareholder's proposals that waso
included in the company's pmxy materials during the past twoo
calendar years.o
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In all of these circumstances, the company must still submit Its reasons
regarding exclusion of the proposal to us and the shareholder, The
shareholder may, but is not required to, submit a reply to us with a copy to
the company,
D.tQuestions regarding the inclusion of shareholder names in proxyt
statementst
1.tIf the shareholder's proposal will appear in the company's proxyt
statement, is the company required to disclose the shareholder'st
name?t

No. A company is not required to disclose the identity of a shareholder
proponent in its proxy statement. Rather, a company can indicate that it will
provide the information to shareholders promptly upon receiving an oral or
written request.
2.tMay a shareholder request that the company not disclose his ort
her name in the proxy statement?t

Yes, However, the company has the discretion not to honor the request, In
this regard, if the company chooses to include the shareholder proponent's
name in the proxy statement, rule 14a-8(1)(1) requires that the company
also include that shareholder proponent's address and the number of the
company's voting securities that the shareholder proponent holds.
3.tIf a shareholder includes his or her e-mail address in the proposalt
or supporting statement, may the company exclude the e-mailt
address?t

Yes. We view an e-mail address as equivalent to the shareholder proponent's
name and address and, under rule 14a-8(1)(1), a company may exclude the
shareholder's name and address from the proxy statement.
E.tQuestions regarding revisions to proposals and supportingt
statementst

In this section, we first discuss the purpose for allowing shareholders to
revise portions of a proposal and supporting statement. Second, we express
our views with regard to revisions that a shareholder makes to his or her
proposal before we receive a company's no-action request, as well as during
the course of our review of a no-action request. Finally, we address the
circumstances under which our responses may allow shareholders to make
revisions to their proposals and supporting statements.
1.tWhy do our no-action responses sometimes permit shareholderst
to make revisions to their proposals and supporting statements?t

There is no provision in rule 14a-8 that allows a shareholder to revise his or
her proposal and supporting statement. However, we have a long-standing
practice of issuing no-action responses that permit shareholders to make
revisions that are minor in nature and do not alter the substance of the
proposal. We adopted this practice to deal with proposals that generally
comply with the substantie
ve requirements of the rule, but contain some
relatively minor defects that are easily corrected. In these circumstances, we
believe that the concepts underlying Exchange Act section 14(a) are best
served by affording an opportunity to correct these kinds of defects.
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Despite the intentions underlying our revisions practice, we spend an
increasingly large portion of our time and resources each proxy season
responding to no-action requests regarding proposals or supporting
statements that have obvious deficiencies in terms of accuracy, clarity or
relevance. This is not beneficial to all participants in the process and diverts
resoe
urces away from analyzing core issues arising under rule 14a-8 that are
matters of Interest to companies and shareholders alike. Therefore, when a
proposal and supporting statement will require detailed and extensive editing
in order to bring them into compliance with the proxy rules, we may find it
appropriate for companies to exclude the entire proposal, supporting
statement, or both, as materially false or misleading.
2, If a company has received a timely proposal and the shareholder
makes revisions to the proposal before the company submits its no
action request, must the company accept those revisions?
No, but it may accept the shareholder's revisions. If the changes are such
that the revised proposal is actually a different proposal from the original,
the revised proposal could be subject to exclusion under
•e rule 14a-8{c), which provides that a shareholder may submit no moree
than one proposal to a company for a particular shareholders' meeting;e
ande
•erule 14a-8(e), which imposes a deadline for submitting shareholdere
proposals.e
3, If the shareholder decides to make revisions to his or her proposal
after the company has submitted its no-action request, must the
company address those revisions?
No, but it may address the shareholder's revisions. We base our no-action
response on the proposal included in the company's no-action request.
Therefore, if the company indicates in a letter to us and the shareholder that
it acknowledges and accepts the shareholder's changes, we will base our
response on the revised proposal. Otherwise, we will base our response on
the proposal contained in the company's original no-action request. Again, it
is important for shareholders to note that, depending on the nature and
timing of the changes, a revised proposal could be subject to exclusion under
rule 14a-8(c), rule 14a-8(e), or both.
4, If the shareholder decides to make revisions to his or her proposal
after the company has submitted its no-action request, should the
shareholder provide a copy of the revisions to us?
Yes. All shareholder correspondence relating to the no-action request should
be sent to us and the company. However, under rule 14a-8, no-action
requests and shareholder responses to those requests are submitted to us.
The proposals themselves are not submitted to us. Because proposals are
submitted to companies for inclusion in their proxy materials, we will not
address revised proposals unless the company chooses to acknowledge the
changes.
5, When do our responses afford shareholders an opportunity to
revise their proposals and supporting statements?
We may, under limited circumstances, permit shareholders to revise their
proposals and supporting statements. The following table provides examples
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of the rule 14a-8 bases under which we typically allow revisions, as well as
the types of permissible changes:
Basis

Type of revision that we may permit

Rule 14a-8(i)(l) When a proposal would be binding on the company if
approved by shareholders, we may permit the
shareholder to revise the proposal to a recommendation
or request that the board of directors take the action
specified in the proposal.
Rule 14a-8(i)(2) If implementing the proposal would require the company
to breach existing contractual obligations, we may permit
the shareholder to revise the proposal so that it applies
only to the company's future contractual obligations.
Rule 14a-S(i)(3) If the proposal contains specific statements that may be
materially false or misleading or Irrelevant to the subject
matter of the proposal, we may permit the shareholder to
revise or delete these statements. Also, if the proposal or
supporting statement contains vague terms, we may, in
rare circumstances, permit the shareholder to clarify
these terms.
Rule 14a-B(i)(6) Same as rule 14a-8(i)(2), above.
Rule 14a-8(i)(7) If it is unclear whether the proposal focuses on senior
executive compensation or director compensation, as
opposed to general employee compensation, we may
permit the shareholder to make this clarification.
Rule 14a-8(i)(8) If implementing the proposal would disqualify directors
previously elected from completing their terms on the
board or disqualify nominees for directors at the
upcoming shareholder meeting, we may permit the
shareholder to revise the proposal so that it will not affect
the unexpired terms of directors elected to the board at
or prior to the upcoming shareholder meeting.
Rule 14a-8(1)(9) Same as rule 14a-8(i)(8), above.
F. Other questions that arise under rule 14a-8
1, May a reference to a website address in the proposal or
supporting statement be subject to exclusion under the rule?
Yes. In some circumstances, we may concur in a company's view that it may
exclude a website add.ress under rule 14a-8(i)(3) because information
contained on the website may be materially false or misleading, irrelevant to
the subject matter of the proposal or otherwise in contravention of the proxy
rules. Companies seeking to exclude a website address under rule 14a-8(i)
(3)oshould specifically indicate why they believe information contained on theo
particular website is materially false or misleading, irrelevant to the subjecto
matter of the proposal or otherwise in contravention of the proxy rules.o
2. Rule 14a-S(i)(12) provides a basis for a company to exclude a
proposal dealing with substantially the same subject matter as
another proposal or proposals that previously has or have been
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included in the company's proxy materials, How does rule 14a-8(i)
(12)noperate?n
Rule 14a-8(i)(12) operates as follows:
a.aFirst, the company should look back three calendar years to see if ita
previously included a proposal or proposals dealing with substantially thea
same subject matter. If it has not, rule 14a-8(i)(12) is not available as aa
basis to exclude a proposal from this year's proxy materials.a
b.aIf it has, the company should then count the number of times that aa
proposal or proposals dealing with substantially the same subject matter wasa
or were included over the preceding five calendar years.a
c.aFinally, the company should look at the percentage of the shareholdera
vote that a proposal dealing with substantially the same subject mattera
received the last time it was included.a
•aIf the company included a proposal dealing with substantially the samea
subject matter only once in the preceding five calendar years, thea
company may exclude a proposal from this year's proxy materialsa
under rule 14a-8(i)(12)(i) if it received less than 3% of the vote thea
last time that it was voted on.a
•a If the company included a proposal or proposals dealing witha
substantially the same subject matter twice in the preceding fivea
calendar years, the company may exclude a proposal from this year'sa
proxy materials under rule 14a-8(i)(12)(ii) if it received less than 6%a
of the vote the last time that it was voted on.a
•aIf the company included a proposal or proposals dealing witha
substantially the same subject matter three or more times in thea
preceding five calendar years, the company may exclude a proposala
from this year's proxy materials under rule 14a-8(i)(12)(ili) if ita
received less than 10% of the vote the last time that it was voted on.a
3, Rule 14a-8(i)(12) refers to calendar years. How do we interpret
calendar years for this purpose?
Because a calendar y ear runs from January 1 through December 31, we do
not look at the specific dates of company meetings. Instead, we look at the
calendar year in which a meeting was held. For example, a company
scheduled a meeting for April 25, 2002. In looking back·three calendar years
to determine if it previously had included a proposal or proposals dealing
with substantially the same subject matter, any meetiang held in calendar
years 1999, 2000 or 2001 - which would include any meetings held between
Janua ry 1, 1999 and December 31, 2001 - would be relevant under
rule 14a-8(i)(12).
Examples
A company receives a proposal for inclusion in its 2002
proxy materials dealing with substantially the same
subject matter as proposals that were voted on at the
following shareholder meetings:
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Calendar Year 1997 1998 1999 2000 2001 2002 2003
Yes No No Yes No voted on?
4% N/A N/A 4% N/A
Percentage
May the company exclude the proposal from its 2002
proxy materials in reliance on rule 14a-8(i)(12)?
Yes. The company would be entitled to exclude the proposal
under rule 14a-8(i)(12)(ii). First, calendar year 2000, the last
time the company included a proposal dealing with
substantially the same subject matter, is within the prescribed
three calendar years. Second, the company included proposals
dealing with substantially the same subject matter twice within
the preceding five calendar years, specifically, in 1997 and
2000. Finally, the proposal received less than 6% of the vote
on its last submission to shareholders in 2000. Therefore,
rule 14a-8(i)(12)(ii), which permits exclusion when a company
has included a proposal or proposals dealing with substantially
the same subject matter twice in the preceding five calendar
years and that proposal received less than 6% of the
shareholder vote the last time it was voted on, would serve as
a basis for excluding the proposal.

If the company excluded the proposal from its 2002 proxy
materials and then received an ident0
ical proposal for inclusion in its
2003 proxy materials, may the company exclude the proposal from
its 2003 proxy materials in reliance on rule 14a-8(i)(12)?
No. Calendar year 2000, the last time the company included a proposal
dealing with substantially the same subject matter, ls still within the
prescribed three calendar years. However, 2000 was the only time within
the preceding five calendar years that the company included a proposal
dealing with substantially the same subject matter, and it received more
than 3% of the vote at the 2000 meeting. Therefore, the company would
not be entitled to exclude the proposal under rule 14a-8(i)(12)(1).
4, How do we count votes under rule 14a-8(i)(12)?
Only votes for and against a proposal are included in the calculation of the
shareholder vote of that proposal. Abstentions and broker non-votes are not
Included in this calculation.
Example
A proposal received the following votes at the company's
last annual meeting:
•05,000
•03,000
•01,000
•01,000

votes for the proposal;0
votes against the proposal;0
broker non-votes; and0
abstentions.0

How Is the shareholder vote of this proposal calculated
for purposes of rule 14a-8(i){12)?
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This percentage is calculated as follows:
Voles for the Proposal
(Votes Against the Proposal + Votes fCf the Proposal}

� Vol111g Perce11tage

Applying this formula to the facts above, the proposal received
62.5% of the vote.
5,000

--'----- s ,625

3,000+ 5,000

G. How can companies and shareholders facilitate our processing of
no-action requests or take steps to avoid the submission of no-action
requests?
Eligibility and procedural issues

1.dBefore submitting a proposal to a company, a shareholder should look ind
the company's most recent proxy statement to find the deadline ford
submitting rule 14a-8 proposals. To avoid exclusion on the basis of
untimeliness, a shareholder should submit his or her proposal well Ind
advance of the deadline and by a means that allows the shareholder to
demonstrate the date the proposal was received at the company's principald
executive offices.d
2.dA shareholder who intends to submit a written statement from the recordd
holder of the shareholder's securities to verify continuous ownership of thed
securities should contact the record holder before submitting a proposal tod
ensure that the record holder will provide the written statement and knowsd
how to provide a written statement that will satisfy the requirements ofd
rule 14a-8(b).d
3.dCompanies should consider the following guidelines when drafting a letterd
to notify a shareholder of perceived eligibility or procedural defects:d
•dprovide adequate detail about what the shareholder must do tod
remedy all eligibility or procedural defects;d
•dalthough not required, consider including a copy of rule 14a"8 with thed
notice of defect(s);d
•dexplicitly state that the shareholder must respond to the company'sd
notice within 14 calendar days of receiving the notice of defect(s); andd
•dsend the notification by a means that allows the company to determined
when the shareholder received the letter.d
4. Rule 14a-8(f) provides that a shareholder's response to a company'sd
notice of defect(s) must be postmarked, or transmitted electronically, nod
later than 14 days from the date the shareholder received the notice of
defect(s). Therefore, a shareholder should respond to the company's noticed
of defect(s) by a means that allows the shareholder to demonstrate when hed
or she responded to the notice.d
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5.nRather than waiting until the deadline for submitting a no-action request,n
a company should submit a no-action request as soon as possible after itn
receives a proposal and determines that it will seek a no-action response.n
6.nCompanies that will be submitting multiple no-action reques,ts shouldn
submit their requests Individually or In small groups rather than waiting andn
sending them all at once. We receive the heaviest volume of no-actionn
requests between December and February of each year. Therefore, we aren
not able to process no-action requests as quickly during this period. Ourn
experience shows that we often receive 70 to 80 no-action requests a weekn
during our peak period and, at most, we can respond to 30 to 40 requests inn
any given week. Therefore, companies that wait until December throughn
February to submit all of their requests will have to wait longer for an
response.n
7.nCompanies should provide us with all relevant correspondence whenn
submitting the no-action request, including the shareholder proposal, anyn
cover letter that the shareholder provided with the proposal, then
shareholder's address and any other correspondence the company hasn
exchanged with the shareholder relating to the proposal. If the companyn
provided the shareholder with notice of a perceived eligibility or proceduraln
defect, the company should include a copy of the notice, documentationn
demonstrating when the company notified the shareholder, documentationn
demonstrating when the shareholder received the notice and anyn
shareholder response to the notice.n
8.nIf a shareholder intends to reply to the company's no-action request, hen
or she should try to send the reply as soon as possible after the companyn
submits its no-action request.n
9.nBoth companies and shareholders should promptly forward to each othern
copies of all correspondence that is provided to us in connection with no
action requests.n
10.nDue to the significant volume of no-action requests and phone calls wen
receive during the proxy season, companies should limit their calls to usn
regarding the status of their no-action request.n
11.nShareholde1·s who write to us to object to a company's statement inn
opposition to the shareholder's proposal also should provide us with copies ofn
the proposal as it will be printed in the company's proxy statement and then
company's proposed statement in opposition.n

Substantive issues
1.nWhen drafting a proposal, shareholders should consider whether then
proposal, if approved by shareholders, would be binding on the company. Inn
our experience, we have found that proposals that are binding on then
company face a much greater likelihood of being improper under state lawn
and, therefore, excludable under rule 14a-8(i)(1).n
2.nWhen drafting a proposal, shareholders should consider what actions aren
within a company's power or authority. Proposals often request or requiren
action by the company that would violate law or would not be within then
power or authority of the company to implement.n
3. When drafting a proposal, shareholders should consider whether then
proposal would require the company to breach existing contracts. In ourn
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experience, we have found that proposals that would result in the company
breaching existing contractual obligations face a much greater likelihood of
being excludable under rule 14a-8(1)(2), rule 14a-8(i)(6), or both. This is
because implementing the proposals may require the company to violate law
or may not be within the power or authority of the company to implement.
4.eIn drafting a proposal and supporting statement, shareholders shoulde
avoid making unsupported assertions of fact. To this end, shareholderse
should provide factual support for statements in the proposal and supportinge
statement or phrase statements as their opinion where appropriate.e
5.eCompanies should provide a supporting opinion of counsel when thee
reasons for exclusion are based on matters of state or foreign law. Ine
determining how much weight to afford these opinions, one factor wee
consider is whether counsel is licensed to practice law In the jurisdictione
where the law is at issue. Shareholders who wish to contest a company'se
reliance on a legal opinion as to matters of state or foreign law should, bute
are not required to, submit an opinion of counsel supporting their position.e
H. Conclusion

Whether or not you are familiar with rule 14a-8, we hope that this bulletin
helps you gain a better understanding of the rule, the no-action request
process and our views on some issues and questions that commonly arise
during our review of no-action requests. While not exhaustive, we believe
that the bulletin contains information that will assist both companies and
shareholders in ensuring that the rule operates more effectively. Please
contact us with any questions that you may have regarding information
contained in the bulletin.
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U.S. Securities and Exchange Comm1ssio

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011
Summary: This staff legal bulletin provides Information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.
Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the "Division"). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission"). Further, the Commission has
neither approved nor disapproved its content.
Contacts: For further information, please contact the Division's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://www.sec.gov/forms/corp_fin_interpretlve.
A. The purpose of this bulletin
This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains Information regarding:
•eBrokers and banks that constitute "record" holders under Rule 14a-8e
(b)(2)(i) for purposes of verifying whether a beneficial owner ise
eligible to submit a proposal under Rule 14a-8;e
•e Common errors shareholders can avoid when submitting proof ofe
ownership to companies;e
•eThe submission of revised proposals;e
•e Procedures for withdrawing no-action requests regarding proposalse
submitted by multiple proponents; ande
•eThe Division's new process for transmitting Rule 14a-8 no-actione
responses by email.e
You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission's website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E.
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B.rThe types of brol<ers and banks that constitute "record" holdersr
under Rule 14a-8(b)(2)(i) for purposes of verifying whether ar
beneficial owner is eligible to submit a proposal under Rule 14a-8r
1. Eligibility to submit a proposal under Rule 14a-8r
To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1 %, of the company's
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.1e
The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners.1 Registered owners have a direct relationship with thee
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder's holdings
satisfy Rule 14a-8(b)'s eligibility requirement.
The vast majority of investors in shares issued by U.S. companies,
however, are beneficial owners, which means that they hold their securities
In book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as '1 street name"

holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement "from the 'record' holder of [the] securities
(usually a broker or bank)," verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities
continuously for at least one year.,
2.rThe role of the Depository Trust Companyr
Most large U.S. brokers and banks deposit their customers' securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as "participants" in DTC." The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a "securities position listing" as of a specified date,
which identifies the DTC participants having a position in the company's
securities and the number of securities held by each DTC participant on that
date.�
3.rBrokers and banks that constitute "record" holders under Ruler
14a-S(b)(2)(i) for purposes of verifying whether a beneficialr
owner is eligible to submit a proposal under Rule 14a-Sr
In The Hain Ce/est/a/ Group, Inc. (Oct. 1, 2008), we took the position that
an introducing brol<er could be considered a "record" holder for purposes of
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Rule 14a-8(b)(Z)(i). An introducing brol<er is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.2 Instead, an introducing brokero
engages another broker, known as a "clearing broker," to hold custody of
client funds and securities, to clear and execut e customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent's records or against DTC's securities position listing.
In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-82 and in light of the
Commission's discussion of registered and beneficial owners In the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered "record" holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants'
positions in a company's securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as "record" holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.
We believe that taking this approach as to who constitutes a "record"
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,§ under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and lS(d) of the Exchange Act.
Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the "record" holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.
How can a shareholder determine whether his or her broker or bank is a
OTC participant?
Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
http://www.dtcc.com/N/medla/Flles/Downloads/cllent
center/DTC/alpha.ashx.
What if a shareholder's broker or bank is not on DTC's participant list?
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The shareholder will need to obtain proof of ownership from the DTC
participant thrnugh which the securities are held, The shareholder
should be able to find out who this DTC participant is by asking the
shareholder's broker or banl<.2o
If the DTC participant knows the shareholder's broker or bank's
holdings, but does not know the shareholder's holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder's broker or bank
confirming the shareholder's ownership, and the other from the DTC
participant confirming the broker or bank's ownership.
How will the staff process no-acl"ion requests that argue for exclusion on
the basis that the shareholder's proof of ownership is not from a OTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder's proof of ownership is not from a DTC participant only if
the company's notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin, Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect,

c. Common errors shareholders can avoid when submitting proof of
ownership to companies
In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors,
First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has "continuously held at least $2,000 in market value, or
1 %, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the
proposal" (emphasis added).m We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder's beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted, In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitti=d. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder's beneficial ownership over the required full
one-year period preceding the date of the proposal's submission,
Second, many letters fail to confirm continuous ownership of the securities,
This can occur when a broker or bank submits a letter that confirms the
shareholder's beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.
We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
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the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provid e the required
verification of ownership as of the date they plan to submit the proposal
using the following format:
"As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number
of securities] shares of [company name] [class of securities]."11e
As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder's
securities are held if the shareholder's broker or bank is not a DTC
participant.
D. The submission of revised proposals
On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.
1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company's deadline for
receiving proposals. Must the company accept the revisions?
Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawnthe initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c).1.1. If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.
We ,·ecognlze that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal Is submitted before the company's deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not ignore a revised proposal in this situation.-ll
2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?
No, If a shareholder submits revisions to a proposal after the deadline for
receieving proposals under Rule 14a-B(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.
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3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
submitted. When the Commission has discussed revisions to proposals,ll it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a·8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting,
Rule 14a-8{f)(2) provides that if the shareholder "fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder's] proposals from its proxy materials for any
meeting held in the following two calendar years." With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal.la
E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No, 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders Is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on its behalf and the company is able to demonstrate that the individual Is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.
Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome, Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on
behalf of each proponent identified in the company's no-action request.a16
F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, Including copies of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents,
We also post our response and the related correspondence to the
Commission's website shortly after issuance of our response.
In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact Information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.
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Given the availability of our responses and the related correspondence on
the Commission's website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence a long with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission's website copies of this correspondence at the same time that
we post our staff no-action response,
1 See Rule 14a-8(b),n
6 For an explanation of the types of share ownership in the U.S., seen
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A,
The term "beneficial owner" does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to "beneficial owner" and "beneficial ownership" in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchannge Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term 'beneficial owner' when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act.").
:l. If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule
14a-8(b )(2) (ii).
1 DTC holds the deposited securities in "fungible bulk," meaning that theren
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor - owns a pro rata Interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section 11.B.2.a.
� See Exchange Act Rule 17 Ad-8.
ft See Net Capital Rule, Release No. 34·315U (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release"), at Section II.C.
Z See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
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company's non-objecting beneficial owners or on any OTC securities
position listing, nor was the intermediary a OTC participant.
� Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder's broker is an introducing broker, the
shareholder's account statements should include the clearing broker's
Identity and telephone number. See Net Capital Rule Release, at Section
ll.C.(iii). The clearing broker will generally be a OTC participant.e
10
For purposes of Rule 14a-8(b), the submission date of a proposal wille
generally precede the company's receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

11 This format is acceptable for purposes of Rule 14a-8(b), but it Is not
mandatory or exclusive,
12 As such, it is not appropriate for a company to send a notice of defect fore
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.
13 This position will apply to all proposals submitted after an initial proposale
but before the company's deadline for receiving proposals, regardless of
whether they are explicitly labeled as "revisions" to an Initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company's proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(l) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company's deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8( c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.
14

See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994],

Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal Is submitted, a proponent who does not adequately
prove ownership in connection with a proposal Is not permitted to submit
another proposal for the same meeting on a later date.

1§

Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its
authorized representative,

1§
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U.S. Securities and Exchange Comrnlssio

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14G (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 16, 2D12
Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.
Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the "Division"). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission"). Further , the Commission hase
neither approved nor disapproved its content.
Contacts: For further information, please contact the Division's Office of

Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://www.sec.gov/forms/corp_fin_interpretive.

A. The purpose of this bulletinh
This bulletin is part of a continuing effort by the Division to provide
guidance on Important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:
•ethe parties that can provide proof of ownership under Rule 14a-8(b)
(2)(i) for purposes of verifying whether a beneficial owner is eligiblee
to submit a proposal under Rule 14a-8;e
•ethe manner in which companies should notify proponents of a failuree
to provide proof of ownership for the one-year period required undere
Rule 14a-8(b)(1); ande
•ethe use of website references in proposals and supportinge
statements.e
You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission's website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D, SLB No. 14E and SLB
No. 14F.

B. Parties that can provide proof of ownership under Rule 14a-S(b)h
(2)(i) for purposes of verifying whether a beneficial owner ish
eligible to submit a proposal under Rule 14a-8h
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1.oSufficiency of proof of ownership letters provided by
affiliates of OTC participants for purposes of Rule 14a-8(bl(2)o
{i)o

To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencing that the
shareholder has continuously held at least $2,000 in market value, or 1 %,
of the company's securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholder
submits the proposal. If the shareholder is a beneficial owner of the
securities, which means that the securities are held in book-entry form
through a securities intermediary, Rule 14a-8(b)(2){i) provides that this
documentation can be in the form of a "written statement from the 'record'
holder of your securities (usually a broker or bank) .... "
In SLB No. 14F, the Division described its view that only securities
intermediaries that are participants in the Depository Trust Company
("DTC") should be viewed as "record" holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a
beneficial owner must obtain a proof of ownership letter from the DTC
participant through which its securities are held at DTC in order to satisfy
the proof of ownership requirements in Rule 14a-8.
During the most recent proxy season, some companies questioned the
sufficiency of proof of ownership letters from entities that were not
themselves DTC participants, but were affiliates of DTC participants.1 By
virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affiliated DTC participant should be in a position
to verify its customers' ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter
from an affiliate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant.
2. Adequacy of proof of ownership letters from securitieso
intermediaries that are not brokers or bankso
We understand that there are circumstances in which securities
intermediaries that are not brokers or banks maintain securities accounts in
the ordinary course of their business. A shareholder who holds securities
through a securities intermediary that is not a broker or bank can satisfy
Rule 14a-8's documentation requirement by submitting a proof of
ownership letter from that securities intermediary ..e If the securities
intermediary is not a DTC participant or an affiliate of a DTC participant,
then the shareholder will also need to obtai n a proof of ownership letter
from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of the securities intermediary.

c. Manner in which companies should notify proponents of a failureo
to provide proof of ownership for the one-year period requiredo
under Rule 14a-8{b)(l)o
As discussed In Section C of SLB No. 14F, a common error in proof of
ownership letters is that they do not verify a proponent's beneficial
ownership for the entire one-year period preceding and including the date
the proposal was submitted, as required by Rule 14a-8(b)(l), In some
cases, the letter speaks as of a date before the date the proposal was
submitted, thereby leaving a gap between the date of verification and the
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date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of only
one year, thus failing to verify the proponent's beneficial ownership over
the required full one-year period preceding the date of the proposal's

submission,

Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only if it notifies the propon ent of the defect and the proponent fails to
correct it. In SLB No. 14 and SLB No. 14B, we explained that companies
should provide adequate detail about what a proponent must do to remedy
all eligibility or procedural defects.
We are concerned that companies' notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects in proof of ownership letters. For example, some companies' notices
of defect make no mention of the gap In the period of ownership covered by
the proponent's proof of ownership letter or other specific deficiencie s that
the company has Identified, We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f).
Accordingly, going forward, we will not concur In the exclusion of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent's proof of
ownership does not cover the one-year period preceding and including the
date the proposal is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying continuous ownership of the requisite amount of securities
for the one-year period preceding and including such date to cure the
defect. We view the proposal's date of submission as the date the proposal
is postmarked or transmitted electronically. Identifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above
and will be particularly helpful in those instances in which it may be difficult
for a proponent to determine the date of submission, such as when the
proposal is not postmarked on the same day it is placed in the mail. In
addition, companies should include copies of the postmark or evidence of
electronic transmission with their no-action requests.
D. Use of website addresses in proposals and supporting
statements
Recently, a number of proponents have included in their proposals or in
their supporting statements the addresses to websites that provide more
information about their proposals. In some cases, companies have sought
to exclude either the website address or the entire proposal due to the
reference to the website address.
In SLB No. 14, we explained that a reference to a website address in a
proposal does not raise the concerns addressed by the 500-word limitation
in Rule 14a-8(d), We continue to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-8
(d). To the extent that the company seeks the exclusion of a website
reference in a proposal, but not the proposal itself, we will continue to
follow the guidance stated in SLB No. 14, which provides that references to
website a ddresses In proposals or supporting statements could be subject
to exclusion under Rule 14a-8(i)(3) if the Information contained on the

https://www.sec.gov/interps/legal/cfslbl4g.htm

11/29/2017

Page 4 of5

Shai-eholder Proposals

website is materially false or misleading, irrelevant to the subject matter of
the proposal or otherwise in contravention of the proxy rules, including Rule
14a-9.-"
In light of the growing interest in including references to website addresses
In proposals and supporting statements, we are providing additional
guidance on the appropriate use of website addresses in proposals and
supporting statements.�
1. References to website addresses in a proposal or
supporting statement and Rule 14a·8(i)(3)
References to websites in a proposal or supporting statement may raise
concerns under Rule 14a-8(i)(3). In SLB No. 148, we stated that the
exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may
be appropriate if neither the shareholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basis, we consider only the information contained in the proposal
and supporting statement and determine whether, based on that
information, shareholders and the company can determine what actions the
proposal seeks.
If a proposal or supporting statement refers to a website that provides
information necessary for shareholders and the company to understand
with reasonable certainty exactly what actions or measures the proposal
requires, and such information is not also contained in the proposal or in
the supporting statement, then we believe the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(i)(3) as vague and indefinite. By contrast, if shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the information provided
on the website, then we believe that the proposal would not be subject to
exclusion under Rule 14a-8(i)(3) on the basis of the reference to the
website address. In this case, the information on the website only
supplements the information contained in the proposal and in the
supporting statement.
2. Providing the company with the materials that will be
published on the referenced website
We recognize that if a proposal references a website that Is not operational
at the time the proposal is submitted, it will be impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non-operational website in a proposal or
supporting statement could be excluded under Rule 14a-8(i)(3) as
irrelevant to the subject matter of a proposal. We understand, however,
that a proponent may wish to include a reference to a website containing
information related to the proposal but wait to activate the website until it
becomes clear that the proposal will be included in the company's proxy
materials. Therefore, we will not concur that a reference to a website may
be excluded as irrelevant under Rule 14a-8(i)(3) on the basis that it is not
yet operational if the proponent, at the time the proposal is submitted,
provides the company with the materials that are Intended for publication
on the website and a representation that the website will become
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operational at, or prior to, the time the company files its definitive proxy
materials.
3. Potential issues that may arise if the content of a
referenced website changes after the proposal is submitted
To the extent the information on a website changes after submission of a
proposal and the company believes the revised information renders the
website reference excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may be excluded must submit a
letter presenting its reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy materials, we may
concur that the changes to the referenced website constitute "good cause"
for the company to file its reasons for excluding the website reference after
the 80-day deadline and grant the company's request that the 80-day
requirement be waived.
1 An entity is an "affiliate" of a DTC participant if such entity directly, ore
indirectly through one or more intermediaries, controls or is controlled by,
or is under common control with, the DTC participant.
"Rule 14a-8(b)(2)(i) itself acknowledges that the record holder is "usually,"e
but not always, a broker or bank.
1 Rule 14a-9 prohibits statements In proxy materials which, at the time ande
in the light of the circumstances under which they are made, are false or
misleading with respect to any material fact, or which omit to state any
material fact necessary in order to make the statements not false or
misleading.
1 A website that provides more information about a shareholder proposale
may constitute a proxy solicitation under the proxy rules. Accordingly, we
remind shareholders who elect to include website addresses in their
proposals to comply with all applicable rules regarding proxy solicitations.
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