
*** FISMA & OMB Memorandum M-07-16

December 8, 2017 

Douglas J. Rein 
DLA Piper LLP (US) 
doug.rein@dlapiper.com 

Re: QUALCOMM Incorporated 
Incoming letter dated October 30, 2017 

Dear Mr. Rein: 

This letter is in response to your correspondence dated October 30, 2017 
concerning the shareholder proposal (the “Proposal”) submitted to QUALCOMM 
Incorporated (the “Company”) by James McRitchie (the “Proponent”) for inclusion in the 
Company’s proxy materials for its upcoming annual meeting of security holders.  We 
also have received correspondence on the Proponent’s behalf dated November 6, 2017.  
Copies of all of the correspondence on which this response is based will be made 
available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. 
For your reference, a brief discussion of the Division’s informal procedures regarding 
shareholder proposals is also available at the same website address. 

Sincerely, 

Matt S. McNair 
Senior Special Counsel 

Enclosure 

cc: John Chevedden 
***
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December 8, 2017 

Response of the Office of Chief Counsel 
Division of Corporation Finance 

Re: QUALCOMM Incorporated 
Incoming letter dated October 30, 2017 

The Proposal requests that the board take each step necessary so that each voting 
requirement in the Company’s charter and bylaws that calls for a greater than simple 
majority vote be eliminated, and replaced by a requirement for a majority of the votes 
cast for and against applicable proposals, or a simple majority in compliance with 
applicable laws.  If necessary, this means the closest standard to a majority of the votes 
cast for and against such proposals consistent with applicable laws. 

There appears to be some basis for your view that the Company may exclude the 
Proposal under rule 14a-8(i)(10). In this regard, we note your representation that the 
Company will provide shareholders at its 2018 annual meeting with an opportunity to 
approve amendments to its certification of incorporation that, if approved, will remove all 
supermajority voting requirements in the Company’s certificate of incorporation and 
bylaws.  Accordingly, we will not recommend enforcement action to the Commission if 
the Company omits the Proposal from its proxy materials in reliance on rule 14a-8(i)(10). 

Sincerely, 

Evan S. Jacobson 
Special Counsel 



DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

The Division of Corporation Finance believes that its responsibility with respect 
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the 
proxy rules, is to aid those who must comply with the rule by offering informal advice 
and suggestions and to determine, initially, whether or not it may be appropriate in a 
particular matter to recommend enforcement action to the Commission.  In connection 
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the 
information furnished to it by the company in support of its intention to exclude the 
proposal from the company’s proxy materials, as well as any information furnished by 
the proponent or the proponent’s representative. 

Although Rule 14a-8(k) does not require any communications from shareholders 
to the Commission’s staff, the staff will always consider information concerning alleged 
violations of the statutes and rules administered by the Commission, including arguments 
as to whether or not activities proposed to be taken would violate the statute or rule 
involved.  The receipt by the staff of such information, however, should not be construed 
as changing the staff’s informal procedures and proxy review into a formal or adversarial 
procedure. 

It is important to note that the staff’s no-action responses to Rule 14a-8(j) 
submissions reflect only informal views. The determinations reached in these no-action 
letters do not and cannot adjudicate the merits of a company’s position with respect to the 
proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholder proposals in its proxy materials.  Accordingly, a 
discretionary determination not to recommend or take Commission enforcement action 
does not preclude a proponent, or any shareholder of a company, from pursuing any 
rights he or she may have against the company in court, should the company’s 
management omit the proposal from the company’s proxy materials. 
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November 6, 2017 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

JOHN CHEVEDDEN 

# 1 Rule 14a-8 Proposal 
QUALCOMM Incorporated (QCOM) 
Simple Majority Vote 
James McRitchie 

Ladies and Gentlemen: 

This is in regard to the October 30, 2017 no-action request. 

The company did not submit a compete pre no action request dialog history involving the 
proponent parties and the company in an effort to make a no action request unnecessary. 

The company did not make an argument that the dialog between the company and proponent is 
of no interest to the Staff in its role in protecting shareholders. 

We will consider withdrawing the rule 14a-8 proposal after the company summarizes in a fair 
manner the effort that the proponent parties took to make this no action request unnecessary. 

Sincerely, 

~c. _/ 
...-

~ 
cc: James McRitchie 

David Zuckerman <dzuckerm@quakomm.com> 



DLA Piper LLP (US) 

4365 Executive Drive, Suite 1100 

San Diego, California 92121-2133 

www.dlapiper.com 

Douglas J. Rein 

doug.rein@dlapiper.com 

T 858.677.1443 
F 858.638.5043 

October 30, 2017 

VIA E-MAIL (shareholderproposals@sec.gov) 

Office of Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street NE 
Washington, DC 20549 

Re: QUALCOMM Incorporated 

Stockholder Proposal of James McRitchie 

Securities Exchange Act of 1934-Rule 14a-8 

Request for No-Action Letter 

Ladies and Gentlemen: 

On behalf of our client, QUALCOMM Incorporated, a Delaware corporation (the "Company"), 
we are submitting this letter advising you of the Company's intent to exclude from its Proxy 
Statement and Form of Proxy for its 2018 Annual Meeting of Stockholders (the "2018 Proxy 
Materials") the attached Stockholder Proposal (the "Proposal") and related statements in support 
(the "Supp01iing Statements") submitted by James McRitchie (the "Proponent"). The Proponent 

Materials on the basis set forth below. The Company has advised us as to the factual matters 
described below. 

Pursuant to Rule 14a-8(i), we have: 

• submitted this letter to the Commission no later than 80 calendar days before the 
Company intends to file its definitive 2018 Proxy Materials with the Commission; 
and 

• concurrently sent a copy of this correspondence to the Proponent, through his 
designated agent. 

has identified John Chevedden as his agent in this matter. 

In addition, we respectfully request, on behalf of the Company, confirmation that the staff (the 
"Staff') of the Division of Corporation of Finance of the U.S. Securities and Exchange 
Commission (the "Commission") will not recommend enforcement action to the Commission, if, 
in reliance on Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the "Exchange 
Act"), the Company omits the Proposal and the Supporting Statements from the 2018 Proxy 

mailto:shareholderproposals@sec.gov
mailto:doug.rein@dlapiper.com
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Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB 14D") provide that 
stockholder proponents are required to send companies a copy of any correspondence that the 
proponents elect to submit to the Commission or the Staff. Accordingly, by copy of this letter we 
are reminding the Proponent that if the Proponent elects to submit additional correspondence to 
the Commission or the Staff with respect to this Proposal, a copy of that correspondence should 
be furnished concurrently to the undersigned on behalf of the Company pursuant to Rule 14a-
8(k) and SLB 14D. 

I. THE PROPOSAL 

The Proposal states: 

Simple Majority Vote 

RESOLVED, Shareholders request that our board take each step 
necessary so that each voting requirement in our charter and bylaws that 

to avoid a failed vote on this proposal topic. 

calls for a greater than simple majority vote be eliminated, and replaced 
by a requirement for a majority of the votes cast for and against 
applicable proposals, or a simple majority in compliance with applicable 
laws. If necessary this means the closest standard to a majority of the 
votes cast for and against such proposals consistent with applicable laws. 
It is important that our company take each step necessary to adopt this 
proposal topic. It is important that our company take each step necessary 

A copy of the Proposal, the Supporting Statements and related correspondence from and to 
the Proponent concerning the submission of the Proposal and verification of ownership are 
attached to this letter as Exhibit A. 

II. BASIS FOR EXCLUSION 

We hereby respectfully request that the Staff concur in our view that the Proposal may be 
excluded from the 2018 Proxy Materials pursuant to Rule 14a-8(i)(10) because, as discussed 
below, the Board of Directors (the "Board") has (i) approved amendments to the Restated 
Certificate ofincorporation (the "Certificate") and the Amended and Restated Bylaws (the 
"Bylaws") to remove all existing supermajority voting requirements and (ii) determined to 
recommend that stockholders vote "FOR" the Certificate amendments. These actions 
substantially implement the Proposal. 
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III. BACKGROUND 

The Certificate and Bylaws currently contain a total of six supermajority voting provisions, 
four of which are in the Certificate and two of which are in the Bylaws. 

In particular, in the Certificate: 

• Section B of Article VI requires the affirmative vote of at least sixty-six and two
thirds percent ( 66 2/3 % ) of the voting power of all the then outstanding shares of 
voting stock of the Company entitled to vote generally in the election of directors 
(the "Voting Stock") for stockholders to alter or amend Bylaws or adopt new 
Bylaws (the "Certificate Provisions Regarding Bylaw Revisions"); 

• Section F of A1iicle VI requires the affirmative vote of the holders of at least sixty
six and two-thirds percent (66 2/3%) of the Voting Stock for stockholders to remove 
any director or the entire Board of Directors without cause (the "Certificate 
Provisions Regarding Director Removal"); 

• Article VIII contains a requirement for approval by the affirmative vote of the 
holders of at least sixty-six and two-thirds percent (66 2/3%) of the Voting Stock of 
certain transactions with "Interested Stockholders," subject to exceptions specified 
in that Article (the "Fair Price Provision"); and 

• Article IX requires the affirmative vote of holders of at least sixty-six and two
thirds percent ( 66 2/3 % ) of the Voting Stock to alter, amend or repeal specified 
articles of the Certificate (the "Ce1iificate Provisions Regarding Amendments"). 

The Bylaws also contain two provisions that establish super majority requirements, each of 
which mirror certain supermajority provisions discussed above that are contained in the 
Certificate. In particular: 

• Section 20 of the Bylaws requires the affirmative vote of holders of at least sixty-six 
and two-thirds percent (66 2/3%) of the Voting Stock for stockholders to remove 
any director or the entire Board of Directors without cause (the "Bylaw Provision 
Regarding Director Removal") (this provision mirrors the terms of the Certificate 
Provisions Regarding Director Removal); and 

• Section 45 of the Bylaws provides that the Bylaws may be altered or amended or 
new Bylaws adopted by the affirmative vote of least sixty-six and two-thirds 
percent (66 2/3%) of the Voting Stock (the "Bylaw Provision Regarding 
Stockholder Amendment of the Bylaws") (this provision mirrors the terms of the 
Certificate Provisions Regarding Bylaw Revisions). 



without cause; and 
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After considering the continuing utility of these provisions, as well as input from certain 
institutional stockholders and corporate governance trends and other considerations, upon 
recommendation of the Governance Committee, on October 9, 2017, the Board unanimously 
approved amendments to the Ce1iificate and Bylaws that will implement a majori-ty voting 
standard and remove all of the supermajority voting provisions in the Certificate and Bylaws. 
Specifically, the Board approved amendments to remove the supermajority voting provisions 
as follows: 

• the Certificate Provisions Regarding Bylaw Revisions (Section B of Article 
VI) will now require approval of only a majority of the Voting Stock for 
stockholders to alter or amend the Bylaws or adopt new Bylaws; 

• the Ce1iificate Provisions Regarding Director Removal (Section F of Article VI) 
will now only require the affirmative vote of the holders of at least a majority of 
the Voting Stock to remove any director or the entire Board of Directors with or 
without cause; 

• the Fair Price Provision (Article VIII) is deleted in its entirety (removing the 
supermajority provision that had applied to those transactions); 

• the Certificate Provisions Regarding Amendments (Article IX) is deleted in its 
entirety (removing the supermajority provision that had applied to those 
provisions)1

; 

• subject to stockholder approval of the changes to the Certificate2 
, the Bylaw 

Provision Regarding Director Removal (Section 20 of Bylaws) is revised to 
require affirmative vote of the holders of only a majority of the outstanding shares 
of capital stock to remove any Director or the entire Board of Directors with or 

• subject to stockholder approval of changes to the Certificate2 
, the Bylaw 

Provision Regarding Bylaw Amendments (Section 45 of the Bylaws) is revised to 
permit holders of the majority of the Voting Stock to alter or amend the Bylaws or 
to adopt new Bylaws (such revision together with the revision to Section 20, the 
"Bylaws Amendments"). 

1 As a result of this deletion, amendments to the Ce1iificate will require approval of a majority of the outstanding 
shares of stock, as required by the Delaware General Corporation Law. 

2 Since under Delaware law the Bylaws cannot contain any provision inconsistent with the Certificate of 
Incorporation, the revisions to the provisions in the Bylaws that mirror provisions in the Certificate cannot be 
effective until the corresponding provisions in the Certificate are revised. 



Office of Chief Counsel 

October 30, 2017 

Page Five 

Exhibit B attached hereto contains the Certificate with the proposed changes related to removal 

requires stockholder approval to become effective, the Board also approved submitting the 
Certificate Amendments for stockholder approval at the 2018 Annual Meeting of Stockholders 
and with a recommendation that stockholders approve each of them. The Bylaw Amendments 
will automatically become effective upon the effectiveness of the corresponding amendment to 

of the supe1majority voting provisions, and the relevant sections of the Bylaws showing the 
proposed changes. 

As each of the amendments to the Certificate (collectively, the "Certificate Amendments") 

the Certificates. If the Certificate Amendments receive the requisite stockholder approval, all 
supermajority voting requirements in the Certificate and the Bylaws would be removed. 

IV. ANALYSIS: The Proposal May Be Excluded Under Rule 14a-8(i)(l0) As 
Substantially Implemented. 

Rule 14a-8(i)(l 0) permits a company to exclude a shareholder proposal from its proxy 
materials if the company has substantially implemented the proposal. Interpreting the 
predecessor to Rule 14a-8(i)(10), the Commission stated that the rule was "designed to avoid 
the possibility of shareholders having to consider matters which have already been favorably 
acted upon by the management." Exchange Act Release No. 12598 (July 7, 1976). To be 
excluded, the proposal does not need to be implemented in full or exactly as presented by the 
proponent. Instead, the standard for exclusion is substantial implementation. See Exchange Act 
Release No. 40018 (May 21, 1998, n. 30 and accompanying text); see also Exchange Act 
Release No. 20091 (August 16, 1983). 

In determining whether a shareholder proposal has been substantially implemented, the staff has 
stated that it will consider whether a company's particular policies, practices and procedures 
"compare favorably with the guidelines of the proposal," and not where those policies, practices 
and procedures are embodied. Texaco, Inc. (March 28, 1991). See also, e.g., NetApp, Inc. (June 
10, 2015); Medtronic, Inc. (June 13, 2013) (both relating to proposals seeking to remove 
supe1majority voting provisions). The Staff has provided no-action relief under Rule 14a-
8(i)(l 0) when a company has satisfied the essential objective of the proposal, even if the 
company (i) did not take the exact action requested by the proponent, (ii) did not implement the 
proposal in every detail or (iii) exercised discretion in determining how to implement the 
proposal. See, e.g., Exxon Mobil Corporation (March 17, 2015; recon. denied March 25, 2015); 
Exelon Corp. (February 26, 2010); Chevron Corp. (Feb. 19, 2008). In each of these cases, the 
Staff concurred with the company's determination that the proposal was substantially 
implemented in accordance with Rule 14a-8(i)(l0) when the company had taken actions that 
included modifications from what was directly contemplated by the proposal, including in 
circumstances when the company had policies and procedures in place relating to the subject 
matter of the proposal, or the company had otherwise implemented the essential objective of 
the proposal. 



For example, in Medtronic, Inc. (June 13, 2013), the company argued that certificate 
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Under this "essential objective" standard, the Proposal may properly be excluded from the 2018 
Proxy Materials pursuant to Rule 14a-8(i)(l 0) because the Company has substantially 
implemented the Proposal. The Proposal seeks the removal of "each voting requirement in our 
charter and bylaws that calls for a greater than simple majority vote." As discussed above, the 
Company has achieved the Proposal's objective because the Board has approved the Certificate 
Amendments and the Bylaw Amendments and has determined to submit the Certificate 
Amendments for stockholder approval at the 2018 Annual Meeting of Stockholders. The 
Certificate Amendments would eliminate every supermajority voting standard in the Certificate, 
either by substituting a majority vote standard or by removing the provision containing the 
supermajority provision. The Board has also agreed to recommend that stockholders approve the 
Certificate Amendments. In addition, the Board has approved the Bylaw Amendments, which 
will take effect upon the effectiveness of the corresponding Certificate Amendments and will 
replace the two instances of a supermajority voting standard in the Bylaws with a majority 
voting requirement. 

The Staff has, on numerous occasions, including with respect to shareholder proposals that are 
very similar to the Proposal, concmred that a shareholder proposal can be omitted from the 
proxy statement as substantially implemented under Rule 14a-8(i)(10) when companies have 
taken actions substantially similar to the Company's actions. See, e.g., Korn/Ferry International 
(Jul. 6, 2017); The Southern Company (February. 24, 2017); Windstream Holdings (Feb. 14, 
2017); Brocade Communications Systems, Inc. (December 19, 2016); PPG Industries, Inc. 
(January 21, 2015); McKesson Corporation (April 8, 2011); Express Scripts, Inc. (January 28, 
2010); Time Warner Inc. (February 29, 2008). 

The Staff has also consistently concurred that similar stockholder proposals calling for the 
elimination of provisions requiring "a greater than simple majority vote" (like the Proposal) 
are excludable under Rule 14a-8(i)(l 0) where the supermajority voting provisions are replaced 
with majority of outstanding shares voting standards in a company's governing documents. 

amendments it would propose at the stockholders' meeting resulted in a proposal similar to the 
Proposal being excludable under Rule 14a-8(i)(l 0). The Staff concurred with exclusion under 
Rule 14a-8(i)( 10) because the company's proposal "compare[ d] favorably" with the 
stockholder proposal. See also Visa Inc. (Nov. 14, 2014) (concurring with the exclusion of a 
shareholder proposal similar to the Proposal as substantially implemented where the 
company's board of directors approved amendments to the company's certificate and bylaws 
that would replace each provision that called for a supermajority vote with a majority vote 
requirement); Hewlett-Packard Co. (Dec. 19, 2013) (concurring with the exclusion under Rule 
14a-8(i)( 10) of a stockholder proposal with similar language as the Proposal where the 
company's board approved a bylaw amendment to replace a two-thirds supermajority voting 
standard with a majority of outstanding shares voting standard); McKesson Corp. (Apr. 8, 
2011) (concurring with the exclusion under Rule 14a-8(i)(10) of a stockholder proposal 
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implemented where the company's board approved amendments to its certificate of 

requesting that "each shareholder voting requirement in our charter and bylaws that calls for a 
greater than simple majority vote be changed to require a majority of the votes cast for and 
against the proposal, or a simple majority in compliance with applicable laws" as substantially 

incorporation and bylaws that would eliminate the supermajority voting standards required for 
amendments to the certificate of incorporation and bylaws and replace such standards with a 
majority of outstanding shares voting requirement); American Tower Corp. (Apr. 5, 2011) 
( concurring with the exclusion under Rule 14a-8(i)( 10) of a proposal requesting that each 
supermajority stockholder voting requirement "be changed to a majority of the votes cast for 
and against the proposal in compliance with applicable laws" where the board of directors of 
the company approved submitting an amendment to the certificate of incorporation to the 
company's stockholders for approval that would reduce the stockholder vote required to 
amend the bylaws from 66 2/3% to a majority of the then-outstanding shares); Celgene Corp. 
(Apr. 5, 2010) ( concurring with the exclusion of a proposal nearly identical to that in American 
Tower under Rule 14a-8(i)(l 0) as substantially implemented where a bylaw provision 
requiring a supermajority vote was eliminated and replaced by a majority of outstanding shares 
voting standard); Express Scripts, Inc. (Jan. 28, 2010) ( concurring with the exclusion under 
Rule 14a-8(i)(l 0) of a stockholder proposal requesting that "each shareholder voting 
requirement in our charter and bylaws, that calls for a greater than simple majority vote, be 
changed to a majority of the votes cast for and against the proposal" was substantially 
implemented where the company's board of directors approved a bylaw amendment that 
would lower the voting standard required to approve certain bylaw amendments from 66 2/3% 
of outstanding shares to a majority of outstanding shares). 

In addition, the Staff has agreed that a proposal that seeks to eliminate supermajority provisions 
could be substantially implemented by a board's authorizing an amendment to the certificate of 
incorporation that seeks to delete in its entirety the article containing supermajority voting 
requirements. For instance, in Becton, Dickinson and Co. (Nov. 27, 2012), the proponent 
requested that the board take the steps necessary so that each stockholder voting requirement in 
the charter and bylaws that calls for a greater than simple majority vote be changed to require a 
majority of the votes cast for and against such proposals. The company's board of directors 
authorized an amendment to the company's certificate of incorporation to remove in its entirety 
the "fair price" article that contained supermajority provisions from the company's certificate of 
incorporation and committed to submitting such amendment to a vote of the company's 
stockholders at the subsequent annual meeting. The Staff concurred with the exclusion under 
Rule 14a-8(i)(10) stating that "it appears that [the company's] policies, practices, and procedures 
compare favorably with the guidelines of the proposal and that [the company] has, therefore 
substantially implemented the proposal." See also, McKesson Corp (Apr. 8, 2011) (removal of 
"fair price" provision substantially implemented shareholder proposal seeking removal of 
supermajority voting provisions); The Home Depot, Inc. (Jan. 8, 2008) and The Home Depot, Inc. 
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(Mar. 28, 2002) (in both instances concurring with exclusion of proposals seeking simple 
majority vote requirements when the board authorized and submitted for stockholder approval an 
amendment to the company's certificate deleting the "fair price" provision from the certificate, 
which contained the only supermajority voting requirement. 

The Staff has also consistently granted no-action relief in situations where the board lacks 
unilateral authority to adopt amendments but has taken all of the steps within its power to 
eliminate supermaj�rity voting requirements and submitted the issue for stockholder approval. 
For instance, in Visa and McKesson, discussed above, the companies' boards approved 
amendments to eliminate supermajority voting provisions, but the amendments would only 
become effective upon stockholder approval. The companies argued, and the Staff concurred, 
that no-action relief was appropriate based on the actions taken by the board and the anticipated 
actions of the companies' stockholders. See also AECOM(fiov. 1, 2016); The Brink's Co. (Feb. 
5, 2015); Visa Inc. (fiov. 14, 2014); McKesson Corp (Apr. 8, 2011); Applied Materials, Inc. 
(Dec. 19, 2008); Sun Microsystems, Inc. (Aug. 28, 2008); HJ Heinz Co. (Mar. 10, 2008) (each 
granting no-action relief for a proposal similar to the Proposal based on board action and 
anticipated submission for stockholder consideration). 

The Proposal also notes that "[i]t is important that our company take each step necessary to 
avoid a failed vote on this proposal topic." The Board has approved recommending that 
stockholders vote "for" the Certificate Amendments. This recommendation will be included in 
the 2018 Proxy Materials that are distributed to the Company's stockholders. Moreover, we 
note that the Company's solicitation efforts will be similar to those in the past that resulted in 
stockholders holding nearly 87% of outstanding shares approving the last Certificate 
amendment that was submitted for stockholder approval ( elimination of plurality voting for 
election of the Board of Directors in 2012) and led to nearly 90% of outstanding shares voting 
at the 2017 Annual Meeting of Stockholders, with stockholders voting in favor of all items 
recommended by the Board. 

V. CONCLUSION 

Based upon the foregoing analysis, we believe that the Proposal has been substantially 
implemented by the Certificate Amendments and Bylaw Amendments that have been approved 
by the Board and, therefore, is excludable w1der Rule 14a-8(i)(10). If the Proposal were to be 
included in the 2018 Proxy Materials, stockholders would be voting on a matter that has 
already been favorably acted upon by management. In short, there is no reason to ask 
stockholders to vote on a proposal to urge the Board to take action that the Board has already 
taken. Thus, we respectfully request that the Staff concur with our analysis and advise the 
Company that it will take no action if the Company excludes the Proposal from its 2018 Proxy 
Materials in reliance on Rule 14a-8(i)(10). 
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We would be happy to provide you with any additional information and answer any questions 
that you may have regarding this subject. Correspondence regarding this letter should be sent 
to doug.rein(m,dlapiper.com. If we can be of any further assistance in this matter, please do not 
hesitate to call me at (858) 677-1443 or David Zuckerman, the Company's Vice President, 
Legal Counsel and Assistant Secretary, at (858) 658-4218. 

Very truly yours, 

DLA Piper LLP (US) 

- RoG !, /1'-...: ° s;_ 
Douglas J. Rein 
Partner 

Admitted in California 

cc: David Zuckerman, QUALCOMM Incorporated 
James McRitchie ( c/o John Chevedden) 

tLJIPER 
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From: 
***

Sent: Tuesday, September 5, 2017 11 :51 AM 

To: Don Rosenberg 

Cc: David Zuckerman; Paula DiNorma; Liz Crowe 

Subject: Rule 14a-8 Proposal (QCOM)" 

Attachments: CCE05092017.pdf 

Mr. Rosenberg, 
Please see the attached rule 14a-8 proposal to enhance long-term shareholder value. 
Sincerely, 
John Chevedden 

1 
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Corporate Governance 
CorpGov.net: impror.dng accot . .mtabilfty through demoaatic corpor.1te governance since 1995 

Mr. Donald J. Rosenberg <drosenberg@qualcomm.com> 
Corporate Secretary 
QUALCOMM Incorporated 
5775 Morehouse Drive 
San Diego, CA 92121 
PH: 858-587-1121 
cc: John Sinnott <ir@gualcomm.com> 
Vice President, Investor Relations 

Dear Mr. Rosenberg, 

As a long-time shareholder in QUALCOMM Incorporated, I believe our company has 
unrealized potential that can be unlocked through low or no cost corporate governance 
reform. 

shareholder-supplied emphasis, is intended to be used for definitive proxy publication. 

This is my delegation to John Chevedden and/or his designee to forward this Rule 14a-
8 proposal to the company and to act as my agent regarding this Rule 14a-8 proposal, 
negotiations and/or modification, and presentation of it for the forthcoming shareholder 
meeting. 

Please direct all future communications regarding my rule 14a-8 proposal to John 
Chevedden 

My proposal is for the next annual shareholder meeting. I will mE;!et Rule 14a-8 
requirements including the continuous ownership of the required stock value until after 
the date of the respective shareholder meeting. My submitted format, with the 

***

to facilitate prompt and verifiable communications. Please identify me exclusively as 
the lead filer of the proposal. 

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does 

***

not grant the power to vote. Your consideration and the consideration of the Board of 
Directors is appreciated in support of the long-term performance of our company. 
Please acknowledge receipt of my proposal promptly by email to 

*** . We look forward to negotiations and implementation. 

Sincerely, 

James McRitchie 

September 5, 2017 

Date 

***

mailto:ir@gualcomm.com
mailto:drosenberg@qualcomm.com
http:CorpGov.net


[QCOM: Rule 14a-8 Proposal, September 5, 2017] 
[This line and any line above it-Not for publication.] 

Proposal °[4] - Simple Majority Vote 
RESOLVED, Shareholders request that our board take each step necessary so that each voting 
requirement in our charter and bylaws that calls for a greater than simple majority vote be 
eliminated, and replaced by a requirement for a majority of the votes cast for and against 

means the closest standard to a majority of the votes cast for and against such proposals 
applicable proposals, or a simple majority in compliance with applicable laws. If necessary this 

consistent with applicable laws. It is important that our company take each step necessary to 
adopt this proposal topic. It is important that our company take each step necessary to avoid a 
failed vote on this proposal topic. 

Shareowners are willing to pay a premium for shares of companies that have excellent corporate 
governance. Supermajority voting requirements have been found to be one of 6 entrenching 
mechanisms that are negatively related to company performance according to "What Matters in 
Corporate Governance" by Lucien Bebchuk, Alma Cohen and Allen Ferrell of the Harvard Law 
School. Supermajority requirements are used to block initiatives supported by most shareowners 
but opposed by a status quo management. 

This proposal topic won from 74% to 88% support at Weyerhaeuser, Alcoa, Waste Management, 
Goldman Sachs, FirstEnergy, McGraw-Hill and Macy's. The proponents of these proposals 
included Ray T. Chevedden and William Steiner. 

Currently a 1 %-minority can frustrate the will of our 66%-shareholder majority. In other words a 
1 %-minority could have the power to prevent shareholders from improving our corporate 
governance. 

Our company's unrealized potential to improve its corporate governance (as reported in 2017) is 
an added incentive to take at least one step forward for better governance and vote for this 
proposal: 

QCOM does not have the right for shareholders to call a special meeting or act by written 
consent. 

Also QCOM does not have an independent board chairman, plus some directors received a high 
number of negative votes, some directors own only token stock and our 3 key board committees 
are not entirely composed of independent directors. 

Returning to the core topic of this proposal from the context of our unrealized potential to 
improve corporate governance, 

Please vote to enhance shareholder value: 
Simple Majority Vote-Proposal [4] 
[The above line-Is for publication.] 
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Notes: 

James McRitchie, sponsored this proposal. ***

Please note the title of the proposal is part of the proposal. The title is intended for 
publication. The first line in brackets is not intended for publication. 

If the company thinks that any part of the above proposal, other than the first line in brackets, 
can be omitted from proxy publication based on its own discretion, please obtain a written 
agreement from the proponent. 

This proposal is believed to conform with Staff Legal Bulletin No. 14 B (CF), September 15, 
2004 including (emphasis added): 

Accordingly, going forward, we believe it would not be appropriate for companies to exclude 
supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in the 
following circumstances: 

• the company objects to factual assertions because they are not supported; 
• the company objects to factual assertions that, while not materially false of misleading 

may be disputed or countered; 
• the company objects to factual assertions because those assertions may be 

interpreted by shareholders in a manner that is unfavorable to the company, its 
directors, or its officers; and/or 

• the company objects to statements because they represent the opinion of the 

specifically as such. 
shareholder proponent or a referenced source, but the statements are not identified 

We believe that it is appropriate under rule 14a-8 for companies to address these 
objections in their statements of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005) 

The stock supporting this proposal will be held until after the annual meeting and the proposal 
will be presented at the annual meeting. 
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From: 

Sent: 

David Zuckerman 

Monday, September 18, 20171:11 PM 

To: ***

Cc: Don Rosenberg; Paula DiNorma; Liz Crowe; David Zuckerman 

Subject: RE: Rule 14a-8 Proposal (QCOM) 

Attachments: Chevedden letter _9.18.17.pdf 

Mr. Chevedden -

Please see the attached notice of defect regarding the rule 14a-8 proposal submitted by James McRitchie on September 5, 2017 

for inclusion in the proxy materials of Qualcomm Incorporated (the "Company') for the Company's 2018 annual meeting of 

stockholders. 

Thank you. 

David Zuckerman 

Vice President & Legal Counsel 

Qualcomm Incorporated 

5775 Morehouse Drive, N-520H 

San Diego, CA 92121 

(858) 658-4218 
dzuckerm@qualcomm.com 

From: ***

Sent: Tuesday, September 5, 2017 11:51 AM 

To: Don Rosenberg <djr@qualcomm.com> 

Cc: David Zuckerman <dzuckerm@qualcomm.com>; Paula DiNorma <pdinorma@qualcomm.com>; Liz Crowe 

<lcrowe@qualcomm.com> 

Subject: Rule 14a-8 Proposal (QCOM)" 

Mr. Rosenberg, 

Please see the attached rule 14a-8 proposal to enhance long-term shareholder value. 
Sincerely, 
John Chevedden 

1 

mailto:lcrowe@qualcomm.com
mailto:pdinorma@qualcomm.com
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Qualcomm Incorporated 

UALCOM/V'\ 

September 18, 2017 

�VERNIGHT DELIVERY AND ELECTRONIC MAIL 

David M. Zuckerman 

Vice President & Legal Counsel 
Assistant Secretary 

5775 Morehouse Drive 

San Diego, CA 92121-1714 

dzuckerrn@qualcornrn.com 

Mr. John Chevedden 

Re: Notice of Defect Regarding Stockholder Proposal Submitted September 5, 2017 

***

Mr. Chevedden: 

On September 5, 2017, James McRitchie (the "Proponent") submitted a stockholder proposal for 
inclusion in the proxy materials of QUALCOMM Incorporated (the "Company') for the Company's 2018 
annual meeting of stockholders (the "Submission"). The Submission requests that our board of directors 
amend the Company's certificate of incorporation and bylaws to require a simple majority vote wherever 
those documents currently require greater than a simple majority vote. The Proponent named you as 
his agent to act on his behalf regarding the Submission, and requested that we direct all future 
correspondence regarding the Submission to you. 

The purpose of this letter is to inform you that the Submission does not comply with Rule 14a-8(b) of 
the Securities and Exchange Commission ("SEC") promulgated under the Securities Exchange Act of 
1934, as amended. I have included a copy of Rule 14a-8 for your reference. 

Rule 14a-8 requires a proponent to demonstrate that at the time he or she submits a stockholder 
proposal that he or she is eligible to submit such a proposal under Rule 14a-8(b). Our search of the 
Company's records did not confirm that the Proponent is a registered holder of Company securities 
entitled to vote on the Submission. We were also unable to verify whether the Proponent's holdings 
meet the requirements set forth in Rule 14a-8(b)(1) because he failed to provide proof that he has 
continuously owned at least $2,000 dollars in market value, or 1%, of Company securities entitled to 
vote on the Submission for at least one year from the date he submitted the Submission. Moreover, we 
have not received a written statement from the "record" holder of the Proponent's securities verifying 
that, at the time the Proponent submitted the Submission, he had continuously held the securities for at 
least one year. 
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To remedy this defect, the Proponent, or you acting as the Proponent's agent, must submit sufficient 
proof of the Proponent's ownership of Company securities. As explained in Rule 14a-8(b), sufficient 
proof may be in one of the following forms: 

1.e A written statement from the "record" holder of the securities (usually a broker or a banke
that is a DTC participant) verifying that, as of the date the Submission was submittede
(September 5, 2017), the Proponent continuously held the requisite number of Companye
securities for at least one year preceding and including that date; ore

2.e If the Proponent has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5, ore
amendments to those documents or updated forms, reflecting the Proponent'se
ownership of the requisite number of Company securities as of or before the date one
which the one-year eligibility period begins, a copy of the schedule and/or form, and anye
subsequent amendments reporting a change in the ownership level and a writtene
statement that the Proponent continuously held the requisite number of Companye
securities for the one-year period.e

The SEC Staff has published Staff Legal Bulletins No. 14F ("SLB 14F") and No. 14G ("SLB 14G") to provide 
guidance in helping stockholders comply with the requirement to prove ownership by providing a 
written statement from the "record" holder of the securities. In SLB 14F, the SEC Staff stated that only 
brokers or banks that are DTC participants (clarified in SLB 14G to include affiliates thereof) will be 
viewed as "record" holders for purposes of Rule 14a-8. Thus, you will need to obtain the required written 
statement from the DTC participant through which the Proponent's securities are held. If you are not 
certain whether the Proponent's broker or bank is a DTC participant, you may check the DTC's 
participant list, which is currently available on the Internet at 

If the broker or bank that holds the Proponent's securities is not on DTC's participant 
list, you will need to obtain proof of ownership from the DTC participant through which the Proponent's 
securities are held. If the DTC participant knows the holdings of the Proponent's broker or bank, but 
does not know the Proponent's holdings, you may satisfy the proof of ownership requirement by 
obtaining and submitting two proof of ownership statements verifying that, as of the date the 
Submission was submitted, the required amount of securities was continuously held by the Proponent 
for at least one year preceding and including that date; with one statement from the Proponent's broker 
or bank confirming the required ownership, and the other statement from the DTC participant 
confirming the broker or bank's ownership. Please see the enclosed copies of SLB 14F and SLB 14G for 
further information. 

Pursuant to Rule 14a-8(f), if the Proponent, or you acting as the Proponent's agent, would like us to 
consider the Submission for inclusion in the Company's proxy materials for our 2018 annual meeting of 
stockholders, you must send us a response that corrects the deficiency noted above. If you mail a 
response to the address above, it must be postmarked no later than 14 calendar days from the date you 
receive this letter. If you submit a response electronically, you must submit it to the email address 
above within 14 calendar days of your receipt of this letter. If you do not furnish the required 
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Thank you for your attention to this matter. 

Sincerely, 

Cc: Donald J. Rosenberg, Executive Vice President, General Counsel and Corporate Secretary 
Cameron Jay Rains, DLA Piper LLP (US) 

Enclosures 

information within the 14 calendar days, the Company believes that it will be entitled to omit the 
Submission from our proxy statement for our 2018 annual meeting of stockholders. 



This section addresses when a company must include a shareholder's proposal in its proxy 

submitting to the company: 

§240.14a-8 Shareholder proposals. 

statement and identify the proposal in its form of proxy when the company holds an annual or special 
meeting of shareholders. In summary, in order to have your shareholder proposal included on a 
company's proxy card, and included along with any supporting statement in its proxy statement, you must 
be eligible and follow certain procedures. Under a few specific circumstances, the company is permitted 
to exclude your proposal, but only after submitting its reasons to the Commission. We structured this 
section in a question-and-answer format so that it is easier to understand. The references to "you" are to 
a shareholder seeking to submit the proposal. 

(a) Question 1: What is a proposal? 

A shareholder proposal is your recommendation or requirement that the company and/or its board of 
directors take action, which you intend to present at a meeting of the company's shareholders. Your 
proposal should state as clearly as possible the course of action that you believe the company should 
follow. If your proposal is placed on the company's proxy card, the company must also provide in the form 
of proxy means for shareholders to specify by boxes a choice between approval or disapproval, or 
abstention. Unless otherwise indicated, the word "proposal" as used in this section refers both to your 
proposal, and to your corresponding statement in support of your proposal (if any). 

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the 
company that I am eligible? 

(1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000 in 
market value, or 1 %, of the company's securities entitled to be voted on the proposal at the meeting for at 
least one year by the date you submit the proposal. You must continue to hold those securities through 
the date of the meeting. 

(2) If you are the registered holder of your securities, which means that your name appears in the 
company's records as a shareholder, the company can verify your eligibility on its own, although you will 
still have to provide the company with a written statement that you intend to continue to hold the 
securities through the date of the meeting of shareholders. However, if like many shareholders you are 
not a registered holder, the company likely does not know that you are a shareholder, or how many 
shares you own. In this case, at the time you submit your proposal, you must prove your eligibility to the 
company in one of two ways: 

(i) The first way is to submit to the company a written statement from the "record" holder of your 
securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you 

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in 

continuously held the securities for at least one year. You must also include your own written statement 
that you intend to continue to hold the securities through the date of the meeting of shareholders; or 

(ii) The second way to prove ownership applies only if you have filed a Schedule 13D (§240.13d-
101 ), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4 (§249.104 of this 
chapter) and/or Form 5 (§249.105 of this chapter), or amendments to those documents or updated forms, 
reflecting your ownership of the shares as of or before the date on which the one-year eligibility period 
begins. If you have filed one of these documents with the SEC, you may demonstrate your eligibility by 

your ownership level; 
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(B) Your written statement that you continuously held the required number of shares for the one
year period as of the date of the statement; and 

(C) Your written statement that you intend to continue ownership of the shares through the date of 
the company's annual or special meeting. 

(c) Question 3: How many proposals may I submit? 

Each shareholder may submit no more than one proposal to a company for a particular 
shareholders' meeting. 

(d) Question 4: How long can my proposal be? 

The proposal, including any accompanying supporting statement, may not exceed 500 words. 

(e) Question 5: What is the deadline for submitting a proposal? 

(1) If you are submitting your proposal for the company's annual meeting, you can in most cases 
find the deadline in last year's proxy statement. However, if the company did not hold an annual meeting 
last year, or has changed the date of its meeting for this year more than 30 days from last year's meeting, 
you can usually find the deadline in one of the company's quarterly reports on Form 10-Q (§249.308a of 
this chapter), or in shareholder reports of investment companies under §270.30d-1 of this chapter of the 
Investment Company Act of 1940. In order to avoid controversy, shareholders should submit their 
proposals by means, including electronic means, that permit them to prove the date of delivery. 

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly 
scheduled annual meeting. The proposal must be received at the company's principal executive offices 
not less than 120 calendar days before the date of the company's proxy statement released to 
shareholders in connection with the previous year's annual meeting. However, if the company did not hold 
an annual meeting the previous year, or if the date of this year's annual meeting has been changed by 
more than 30 days from the date of the previous year's meeting, then the deadline is a reasonable time 
before the company begins to print and send its proxy materials. 

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and 
send its proxy materials. 

(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements 
explained in answers to Questions 1 through 4 of this section? 

(1) The company may exclude your proposal, but only after it has notified you of the problem, and 
you have failed adequately to correct it. Within 14 calendar days of receiving your proposal, the company 
must notify you in writing of any procedural or eligibility deficiencies, as well as of the time frame for your 
response. Your response must be postmarked, or transmitted electronically, no later than 14 days from 
the date you received the company's notification. A company need not provide you such notice of a 
deficiency if the deficiency cannot be remedied, such as if you fail to submit a proposal by the company's 
properly determined deadline. If the company intends to exclude the proposal, it will later have to make a 
submission under §240.14a-8 and provide you with a copy under Question 10 below, §240.14a-8U). 

(2) If you fail in your promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its 
proxy materials for any meeting held in the following two calendar years. 
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(g) Question 7: Who has the burden of persuading the Commission or its staff that my 
proposal can be excluded? 

Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to 
exclude a proposal. 

(h) Question 8: Must I appear personally at the shareholders' meeting to present the 
proposal? 

(1) Either you, or your representative who is qualified under state law to present the proposal on 
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting yourself or 
send a qualified representative to the meeting in your place, you should make sure that you, or your 
representative, follow the proper state law procedures for attending the meeting and/or presenting your 
proposal. 

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the 
company permits you or your representative to present your proposal via such media, then you may 
appear through electronic media rather than traveling to the meeting to appear in person. 

(3) If you or your qualified representative fail to appear and present the proposal, without good 
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any 
meetings held in the following two calendar years. 

(i) Question 9: If I have complied with the procedural requirements, on what other bases may 
a company rely to exclude my proposal? 

(1) Improper under state law: If the proposal is not a proper subject for action by shareholders under 
the laws of the jurisdiction of the company's organization; 

NOTE TO PARAGRAPH (1)(1 ): Depending on the subject matter, some proposals are not considered proper under 
state law if they would be binding on the company if approved by shareholders. In our experience, most proposals 
that are cast as recommendations or requests that the board of directors take specified action are proper under state 
law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is proper unless the 
company demonstrates otherwise. 

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state, 
federal, or foreign law to which it is subject; 

NOTE TO PARAGRAPH (1)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on 
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state or 
federal law. 

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the 
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading statements 
in proxy soliciting materials; 

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim or 
grievance against the company or any other person, or if it is designed to result in a benefit to you, or to 
further a personal interest, which is not shared by the other shareholders at large; 

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the 
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net 
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to the 
company's business; 
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(6) Absence of power/authority: If the company would lack the power or authority to implement the 
proposal; 

(7) Management functions: If the proposal deals with a matter relating to the company's ordinary 
business operations; 

(8) Director elections: If the proposal: 

(i) Would disqualify a nominee who is standing for election; 

(ii) Would remove a director from office before his or her term expired; 

(iii) Questions the competence, business judgment, or character of one or more nominees or 
directors; 

(iv) Seeks to include a specific individual in the company's proxy materials for election to the board 
of directors; or 

(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's 
own proposals to be submitted to shareholders at the same meeting; 

NOTE TO PARAGRAPH (1)(9): A company's submission to the Commission under this section should specify the 
points of conflict with the company's proposal. 

(10) Substantially implemented: If the company has already substantially implemented the proposal; 

NOTE TO PARAGRAPH (1)(10): A company may exclude a shareholder proposal that would provide an advisory 
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402 of 
Regulation S-K (§229.402 of this chapter) or any successor to Item 402 (a "say-on-pay vote") or that relates to the 
frequency of say-on-pay votes, provided that in the most recent shareholder vote required by §240.14a-21 (b) of this 
chapter a single year (i.e., one, two, or three years) received approval of a majority of votes cast on the matter and 
the company has adopted a policy on the frequency of say-on-pay votes that is consistent with the choice of the 
majority of votes cast in the most recent shareholder vote required by §240.14a-21 (b) of this chapter. 

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to 
the company by another proponent that will be included in the company's proxy materials for the same 
meeting; 

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another 
proposal or proposals that has or have been previously included in the company's proxy materials within 
the preceding 5 calendar years, a company may exclude it from its proxy materials for any meeting held 
within 3 calendar years of the last time it was included if the proposal received: 

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years; 

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously 
within the preceding 5 calendar years; or 

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or more 
previously within the preceding 5 calendar years; and 
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(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 

0) Question 10: What procedures must the company follow if it intends to exclude my 
proposal? 

(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons with 
the Commission no later than 80 calendar days before it files its definitive proxy statement and form of 
proxy with the Commission. The company must simultaneously provide you with a copy of its submission. 
The Commission staff may permit the company to make its submission later than 80 days before the 
company files its definitive proxy statement and form of proxy, if the company demonstrates good cause 
for missing the deadline. 

(2) The company must file six paper copies of the following: 

(i) The proposal; 

(ii) An explanation of why the company believes that it may exclude the proposal, which should, if 
possible, refer to the most recent applicable authority, such as prior Division letters issued under the rule; 
and 

(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign law. 

(k) Question 11: May I submit my own statement to the Commission responding to the 
company's arguments? 

Yes, you may submit a response, but it is not required. You should try to submit any response to us, 
with a copy to the company, as soon as possible after the company makes its submission. This way, the 
Commission staff will have time to consider fully your submission before it issues its response. You 
should submit six paper copies of your response. 

(I) Question 12: If the company includes my shareholder proposal in its proxy materials, what 
information about me must it include along with the proposal itself? 

(1) The company's proxy statement must include your name and address, as well as the number of 
the company's voting securities that you hold. However, instead of providing that information, the 
company may instead include a statement that it will provide the information to shareholders promptly 
upon receiving an oral or written request. 

(2) The company is not responsible for the contents of your proposal or supporting statement. 

(m) Question 13: What can I do if the company includes in its proxy statement reasons why it 
believes shareholders should not vote in favor of my proposal, and I disagree with some of its 
statements? 

(1) The company may elect to include in its proxy statement reasons why it believes shareholders 
should vote against your proposal. The company is allowed to make arguments reflecting its own point of 
view, just as you may express your own point of view in your proposal's supporting statement. 

(2) However, if you believe that the company's opposition to your proposal contains materially false 
or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should promptly send to 
the Commission staff and the company a letter explaining the reasons for your view, along with a copy of 
the company's statements opposing your proposal. To the extent possible, your letter should include 
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may wish to try to work out your differences with the company by yourself before contacting the 
Commission staff. 

(3) We require the company to send you a copy of its statements opposing your proposal before it 
sends its proxy materials, so that you may bring to our attention any materially false or misleading 
statements, under the following timeframes: 

(i) If our no-action response requires that you make revisions to your proposal or supporting 

specific factual information demonstrating the inaccuracy of the company's claims. Time permitting, you 

statement as a condition to requiring the company to include it in its proxy materials, then the company 
must provide you with a copy of its opposition statements no later than 5 calendar days after the company 
receives a copy of your revised proposal; or 

(ii) In all other cases, the company must provide you with a copy of its opposition statements no 
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under 
§240 .14a-6. 

(63 FR 29119, May 28, 1998; 63 FR 50622, 50623, Sept. 22, 1998, as amended at 72 FR 4168, Jan. 29, 2007; 72 FR 
70456, Dec. 11, 2007; 73 FR 977, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 56782, Sept. 16, 2010] 
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Home I Previous Page 

.s. securities and Exchange commiss,o 

Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 

Staff Legal Bulletin No. 14F (CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent 
the views of the Division of Corporation Finan.ce (the "Division"). This 
bulletin is not a rule, regulation or statement of the Securities and 
Exchange Commission (the "Commission"). Further, the Commission has 
neither approved nor disapproved its content. 

Contacts: For further information, please contact the Division's Office of 
Chief Counsel by calling (202) 551-3500� or by submitting a web-based 
request form at https://www.sec.gov/forms/corp_fin_interpretive. 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide 
guidance on important issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains information regarding: 

0 Brokers and banks that constitute "record" holders under Rule 14a-8 
(b)(2)(i) for purposes of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8; 

 Common errors shareholders can avoid when submitting proof of �ࡘ°
ownership to companies; 

•eThe submission of revised proposals;e

0 Procedu1·es for withdrawing no-action requests regarding proposalse
submitted by multiple proponents; ande

0 The Division's new process for transmitting Rule 14a-8 no-actione
responses by email.e

You can find additional guidance regarding Rule 14a-8 in the following 
bulletins that are available on the Commission's website: SLB No. 14, SLB 
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E. 

https://www.sec.gov/interps/legal/cfslb 14f.htm 9/14/2017 

https://www.sec.gov/interps/legal/cfslb
https://www.sec.gov/forms/corp_fin_interpretive
http:Finan.ce
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B. The types of brokers and banks that constitute "record" holders 
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a 
beneficial owner is eligible to submit a proposal under Rule 14a-8 

1. Eligibility to submit a proposal under Rule 14a-8 

To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 in market value, or 1%, of the company's 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continu.e to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of intent to do so.1e

The steps that a shareholder must take to verify his or her eligibility to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders in the U.S.: registered owners and 
beneficial owners . .?. Registered owners have a direct relationship with the 
issuer because their ownership of shares is listed on the records maintained 
by the issuer or its transfer agent. If a shareholder is a registered owner, 
the company can independently confirm that the shareholder's holdings 
satisfy Rule 14a-8(b)'s eligibility requirement. 

The vast majority of investors in shares issued .by U.S. companies, 
however, are beneficial owners, which means that they hold their securities 
in book-entry form through a securities intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as "street name" 
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement "from the 'record' holder of [the] securities 
(usually a broker or bank)," verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year.1e

2. The role of the Depository Trust Company 

Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the Depository Trust Company ("DTC"), 
a registered clearing agency acting as a securities depository. Such brokers 
and banks are often referred to as "participants" in OTC.1 The names ofe
these DTC participants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by its transfer agent. Rather, OTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with OTC by the OTC participants. A company 
can request from OTC a "securities position listing" as of a specified date, 
which identifies the DTC participants having a position in the company's 
securities and the number of securities held by each DTC participant on that 
date.� 

3. Brokers and banks that constitute "record" holders under Rule 
14a-8(b)(2)(i) for purposes of verifying whether a beneficial 
owner is eligible to submit a proposal under Rule 14a-8 

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an introducing broker could be considered a "record" holder for purposes of 
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Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales 
and other activities involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities.2 Instead, an introducing brokere
engages another broker, known as a "clearing broker," to hold custody of 
client funds and securities, to clear and execute customer trades, and to 
handle other functions such as issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; introducing brokers generally are not. As introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC's securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers in cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
participants, the company is unable to verify the positions against its own 
or its transfer agent's records or against DTC's securities position listing. 

In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-8Z and in light of the 
Commission's discussion of registered and beneficial owners in the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be considered "record" holders under 
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants' 
positions in a company's securities, we will take the view going forward 
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be 
viewed as "record" holders of securities that are deposited at DTC. As a 
result, we will no longer follow Hain Celestial. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to 
beneficial owners and companies. We also note that this approach is 
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,li under which brokers and banks that are DTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and 15(d) of the Exchange Act. 

Companies have occasionally expressed the view that, because DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants, only DTC or 
Cede & Co. should be viewed as the "record" holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never 
interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing in this guidance should be 
construed as changing that view. 

How can a shareholder determine whether his or her broker or bank is a 
OTC participant? 

Shareholders and companies can confirm whether a particular broker or 
bank is a DTC participant by checking DTC's participant list, which is 
currently available on the Internet at 
http://www.dtcc.com/ N /media/Files/Downloads/ client-
center/DTC/ alpha .ashx. 

What if a shareholder's broker or bank is not on DTC's participant list? 
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The shareholder will need to obtain proof of ownership from the DTC 
participant through which the securities are held. The shareholder 
should be able to find out who this DTC participant is by asking the 
shareholder's broker or bank.e2e

If the DTC participant knows the shareholder's broker or bank's 
holdings, but does not know the shareholder's holdings, a shareholder 
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year - one from the shareholder's broker or bank 
confirming the shareholder's ownership, and the other from the DTC 
participant confirming the broker or bank's ownership. 

How will the staff process no-action requests that argue for exclusion on 
the basis that the shareholder's proof of ownership is not from a OTC 
participant? 

The staff will grant no-action relief to a company on the basis that the 
shareholder's proof of ownership is not from a DTC participant only if 
the company's notice of defect describes the required proof of 
ownership in a manner that is consistent with the guidance contained in 
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an 
opportunity to obtain the requisite proof of ownership after receiving the 
notice of defect. 

C. Common errors shareholders can avoid when submitting proof of 
ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has "continuously held at least $2,000 in market value, or 
1 %, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the 
proposal" (emphasis added).1.Q We note that many proof of ownership 
letters do not satisfy this requirement because they do not verify the 
shareholder's beneficial ownership for the entire one-year period preceding 
and including the date the proposal is submitted. In some cases, the letter 
speaks as of a date before the date the proposal is submitted, thereby 
leaving a gap between the date of the verification and the date the proposal 
is submitted. In other cases, the letter speaks as of a date after the date 
the proposal was submitted but covers a period of only one year, thus 
failing to verify the shareholder's beneficial ownership over the required full 
one-year period preceding the date of the proposal's submission. 

Second, many letters fail to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder's beneficial ownership only as of a specified date but omits any 
reference to continuous ownership for a one-year period. 

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive 
and can cause inconvenience for shareholders when submitting proposals. 
Although our administration of Rule 14a-8(b) is constrained by the terms of 
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the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

"As of [date the proposal is submitted]r [name of shareholder] 
held, and has held continuously for at least one year, [number 
of securities] shares of [company name] [class of securities]."11 

As discussed above, a shareholder may also need to provide a separate 
written statement from the DTC participant through which the shareholder's 
securities are held if the shareholder's broker or bank is not a DTC 
participant. 

D. The submission of revised proposals 

On occasion, a shareholder will revise a proposal after submitting it to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

1. A shareholder submits a timely proposal. The shareholder then 
submits a revised proposal before the company's deadline for 
receiving proposals. Must the company accept the revisions? 

Yes. In this situation, we believe the revised proposal serves as a 
replacement of the initial proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the initial proposal. Therefore, the 
shareholder is not in violation of the one-proposal limitation in Rule 14a-8 
(c).ll If the company intends to submit a no-action request, it must do so 
with respect to the revised proposal. 

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated 
that if a shareholder makes revisions to a proposal before the company 
submits its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, in cases where shareholders attempt to make changes to an initial 
proposal, the company is free to ignore such revisions even if the revised 
proposal is submitted before the company's deadline for receiving 
shareholder proposals. We are revising our guidance on this issue to make 
clear that a company may not ignore a revised proposal in this situation.11 

2. A shareholder submits a timely proposal. After the deadline for 
receiving proposals, the shareholder submits a revised proposal. 
Must the company accept the revisions? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company is not required to 
accept the revisions. However, if the company does not accept the 
revisions, it must treat the revised proposal as a second proposal and 
submit a notice stating its intention to exclude the revised proposal, as 
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and intends to exclude the initial proposal, it would 
also need to submit its reasons for excluding the initial proposal. 
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3. If a shareholder submits a revised proposal, as of which date 
must the shareholder prove his or her share ownership? 

A shareholder must prove ownership as of the date the original proposal is 
submitted. When the Commission has discussed revisions to proposals,1-4 it 
has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined in Rule 14a-8(b), proving ownership 
includes providing a written statement that the shareholder intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8(f)(2) provides that if the shareholder "fails in [his or her] 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all 
of [the same shareholder's] proposals from its proxy materials for any 
meeting held in the following two calendar years." With these provisions in 
mind, we do not interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal.e15 

E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders is withdrawn, SLB No. 
14C states that, if each shareholder has designated a lead individual to act 
on its behalf and the company is able to demonstrate that the individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a Jetter from that lead individual indicating that the lead individual 
is withdrawing the proposal on behalf of all of the proponents. 

Because there is no relief granted by the staff in cases where a no-action 
request is withdrawn following the Withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
if the company provides a letter from the lead filer that includes a 
representation that the lead filer is authorized to withdraw the proposal on 
behalf of each proponent identified in the company's no-action request.e16 

F. Use of email. to transmit our Rule 14a-8 no-action responses to 
companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, including copies of the correspondence we have received in 
connection with such requests, by U.S. mail to companies and proponents. 
We also post our response and the related correspondence to the 
Commission's website shortly after issuance of our response. 

In order to accelerate delivery of staff responses to companies and 
proponents, and to reduce our copying and postage costs, going forward, 
we intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to include email contact information in any correspondence to 
each other· and to us. We will use U.S. mail to transmit our no-action 
response to any company or proponent for which we do not have email 
contact information. 
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Given the availability of our responses and the related correspondence on 
the Commission's website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe it is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we intend to transmit only our staff response and not the 
correspondence we receive from the parties. We vyill continue to post to the 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response .. 

1 
See Rule 14a-8(b).a

6 For an explanation of the types of share ownership in the U.S., seea
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A. 
The term "beneficial owner" does not have a uniform meaning under the 
federal securities laws. It has a different meaning in this bulletin as 
compared to 1'beneficial owner" and "beneficial ownership" in Sections 13 
and 16 of the Exchange Act. Our use of the term in this bulletin is not 
intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], 
at n.2 ("The term 'beneficial owner' when used in the context of the proxy 
rules, and in light of the purposes of those rules, may be interpreted to 
have a broader meaning than it would for certain other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Williams 
Act."). 

1 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4a
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may instead prove ownership by submitting a copy of such 
filings and providing the additional information that is described in Rule 
14a-8( b) ( 2) (ii). 

1 DTC holds the deposited securities in "fungible bulk," meaning that therea
are no specifically identifiable shares directly owned by the DTC 
participants. Rather, each DTC particfpant holds a pro rata interest or 
position in the aggregate number of shares of a particular issuer held at 
DTC. Correspondingly, each customer of a DTC participant - such as an 
individual investor - owns a pro rata interest in the shares in which the DTC 
participant has a pro rata interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a. 

� See Exchange Act Rule 17Ad-8. 

§. See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] ("Net Capital Rule Release"), at Section II.C. 

Z See !<BR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. 
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
concluded that a securities intermediary was not a record holder for 
purposes of Rule 14a-8(b) because it did not appear on a list of the 
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company's non-objecting beneficial owners or on any OTC securities 
position listing, nor was the intermediary a DTC participant. 

§. Techne Corp. (Sept. 20, 1988). 

2- In addition, if the shareholder's broker is an introducing broker, thee
shareholder's account statements should include the clearing broker'se
identity and telephone number. See Net Capital Rule Release, at Sectione
II.C.(iii). The clearing broker will generally be a DTC particlpant.e

1Q For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company's receipt date of the proposal, absent the 
use of electronic or other means of same-day delivery. 

ll This format is acceptable for purposes of Rule 14a-8(b), but it is not 
mandatory or exclusive. 

12 As such, it is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 

13 This position will apply to all proposals submitted after an initial proposal 
but before the company's deadline for receiving proposals, regardless of 
whether they are explicitly labeled as "revisions" to an initial proposal, 
unless the shareholder affirmatively indicates an intent to submit a second, 
additional proposal for inclusion in the company's proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy 
materials in reliance on Rule 14a-8(c). In light of this guidance, with 
respect to proposals or revisions received before a company's deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters in which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal limitation if such 
proposal is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier proposal was 
excludable under the rule. 

11 See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 

15 Because the relevant date for proving ownership under Rule 14a-8(b) is 
the date the proposal is submitted, a proponent who does not adequately 
prove ownership in connection with a proposal is not permitted to submit 
another proposal for the same meeting on a later date. 

16 Nothing in this staff position has any effect on the status of anye
shareholder proposal that is not withdrawn by the proponent or its 
authorized representative. 
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.s. Securities and Exchange Commissio 

Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 

Staff Legal Bulletin No. 14G (CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 16, 2012 

Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent 
the views of the Division of Corporation Finance (the "Division"). This 
bulletin is not a rule, regulation or statement of the Securities and 
Exchange Commission (the "Commission"). Further, the Commission has 
neither approved nor disapproved its content. 

Contacts: For further information, please contact the Division's Office of 
Chief Counsel by calling (202) 551-3500��) or by submitting a web-based 
request form at https://www.sec.egov/forms/corp_fin_interpretive. 

A. The purpose of this bulletin 

This bulletin is part of a continuing .effort by the Division to provide 
guidance on important issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains information regarding: 

0 the parties that can provide proof of ownership under Rule 14a-8(b) 
(2)(i) for purposes of verifying whether a beneficial owner is eligible 
to submit a proposal under Rule 14a-8; 

., the manner in which companies should notify proponents of a failure 
to provide proof of ownership for the one-year period required under 
Rule 14a-8(b)(1); and 

0 the use of website references in proposals and supporting 
statements. 

You can find additional guidance regarding Rule 14a-8 iri the following 
bulletins that are available on the Commission's website: SLB No. 14, SLB 
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D, SLB No. 14E arid SLB 
No. 14F. 

B. Parties that can provide proof of ownership under Rule 14a-8(b) 
(2)(i) for purposes of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8 
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1. Sufficiency of proof of ownership letters provided by 
affiliates of OTC participants for purposes of Rule 14a-8(b)(2) 
(i) 

To be eligible to submit a proposal under Rule 14a-8, a shareholder must, 
among other things

1 
provide documentation evidencing that the 

shareholder has continuously held at least $2e1 000 in market value
1 

or 1 %, 
of the company's securities entitled to be voted on the proposal at the 
shareholder meeting for at least one year as of the date the shareholder 
submits the proposal. If the shareholder is a beneficial owner of the 
securities

1 
which means that the securities are held in book-entry form 

through a securities intermediary, Rule 14a-8(b)(2)(i) provides that this 
documentation can be in the form of a "written statement from the 'record' 
holder· of your securities (usually a broker or bank) .... " 

In SLB No. 14F, the Division described its view that only securities 
intermediaries that are participants in the Depository Trust Company 
("DTC") should be viewed as "record" holders of securities that are 
deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a 
beneficial owner must obtain a proof of ownership letter from the DTC 
participant through which its securities are held at OTC in order to satisfy 
the proof of ownership requirements in Rule 14a-8. 

During the most recent proxy season, some companies questioned the 
sufficiency of proof of ownership letters from entities that were not 
themselves DTC participants, but were affiliates of OTC participants.1 Bye
virtue of the affiliate relationship, we believe that a securities intermediary 
holding shares through its affiliated DTC participant should be in a position 
to verify its customers' ownership of securities. Accordingly, we are of the 
view that, for pllrposes of Rule 14a-8(b)(2)(i), a proof of ownership letter 
from an affiliate of a OTC participant satisfies the requirement to provide a 
proof of ownership letter from a OTC participant. 

2. Adequacy of proof of ownership letters from securities 
intermediaries that are not brokers or banks 

We understand that there are circumstances in which securities 
intermediaries that are not brokers or banks maintain securities accounts in 
the ordinary course of their business. A shareholder who holds securities 
through a securities intermediary that is not a broker or bank can satisfy 
Rule 14a-8's documentation requirement by submitting a proof of 
ownership letter from that securities intermediary.I If the securities 
intermediary is not a OTC participant or an affiliate of a OTC participant, 
then the shareholder will also need to obtain a proof of ownership letter 
from the DTC participant or an affiliate of a DTC participant that can verify 
the holdings of the securities intermediary. 

C. Manner in which companies should notify proponents of a failure 
to provide proof of ownership for the one-year period required 
under Rule 14a-8(b)(1) 

As discussed in Section C of SLB No. 14F, a common error in proof of 
ownership letters is that they do not verify a proponent's beneficial 
ownership for the entire one-year period preceding and including the date 
the proposal was submitted1 as required by Rule 14a-8(b)(1). In some 
casese1 the letter speaks as of a date before the date the proposal was 
submitted, thereby leaving a gap between the date of verification and the 
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date the proposal was submitted. In other cases, the letter speaks as of a 
date after the date the proposal was submitted but covers a period of only 
one year, thus failing to verify the proponent's beneficial ownership over 
the required full one-year period preceding the date of the proposal's 
submission. 

Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or 
procedural requirements of the rule, a company may exclude the proposal 
only if it notifies the proponent of the defect and the proponent fails to 
correct it. In SLB No. 14 and SLB No. 14B, we explained that companies 
should provide adequate detail about what a proponent must do to remedy 
all eligibility or procedural defects. 

We are concerned that companies' notices of defect are not adequately 
describing the defects or explaining what a proponent must do to remedy 
defects in proof of ownership letters. For example, some companies' notices 
of defect make no mention of the gap in the period of ownership covered by 
the proponent's proof of ownership letter or other specific deficiencies that 
the company has identified. We do not believe that such notices of defect 
serve the purpose of Rule 14a-8(f). 

Accordingly, going forward, we will not concur in the exclusion of a proposal 
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent's proof of 
ownership does not cover the one-year period preceding and including the 
date the proposal is submitted unless the company provides a notice of 
defect that identifies the specific date on which the proposal was submitted 
and explains that the proponent must obtain a new proof of ownership 
letter verifying continuous ownership of the requisite amount of securities 
for the one-year period preceding and including such date to cure the 
defect. We view the proposal's date of submission as the date the proposal 
is postmarked or transmitted electronically. Identifying in the notice of 
defect the specific date on which the proposal was submitted will help a 
proponent better understand how to remedy the defects described above 
and will be particularly helpful in those instances in which it may be difficult 
for a proponent to determine the date of submission, such as when the 
proposal is not postmarked on the same day it is placed in the mail. In 
addition, companies should include copies of the postmark or evidence of 
electronic transmission with their no-action requests. 

D. Use of website addresses in proposals and supporting 
statements 

Recently, a number of proponents have included in their proposals or in 
their supporting statements the addresses to websites that provide more 
information about their proposals. In some cases, companies have sought 
to exclude either the website address Dr the entire proposal due to the 
reference to the website address. 

In SLB No. 14, we explained that a reference to a website address in a 
proposal does not raise the concerns addressed by the 500-word limitation 
in Rule 14a-8(d). We continue to be of this view and, accordingly, we will 
continue to count a website address as one word for purposes of Rule 14a-8 
(d). To the extent that the company seeks the exclusion of a website 
reference in a proposal, but not the proposal itself, we will continue to 
follow the guidance stated in SLB No. 14, which provides that references to 
website addresses in proposals or supporting statements could be subject 
to exclusion under Rule 14a-8(i)(3) if the information contained on the 
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website is materially false or misleading, irrelevant to the subject matter of 
the proposal or otherwise in contravention of the proxy rules, including Rule 
14a-9.1e

In light of the growing interest in including references to website addresses 
in proposals and supporting statements, we are providing additional 
guidance on the appropriate use of website addresses in proposals and 
supporting statements.1-

1. References to website addresses in a proposal or 
supporting statement and Rule 14a-8(i)(3) 

References to websites in a proposal or supporting statement may raise 
concerns under Rule 14a-8(i)(3). In SLB No. 146, we stated that the 
exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may 
be appropriate if neither the shareholders voting on the proposal, nor the 
company in implementing the proposal (if adopted), would be able to 
determine with any reasonable certainty exactly what actions or measures 
the proposal requires. In evaluating whether a proposal may be excluded 
on this basis, we consider only the information contained in the proposal 
and supporting statement and determine whether, based on that 
information, shareholders and the company can determine what actions the 
proposal seeks. 

If a proposal or supporting statement refers to a website that provides 
information necessary for shareholders and the company to understand 
with reasonable certainty exactly what actions or measures the proposal 
requires, and such information is not also contained in the proposal or in 
the supporting statement, then we believe the proposal would raise 
concerns under Rule 14a-9 and would be subject to exclusion under Rule 
14a-8(i}(3) as vague and indefinite. By contrast, if shareholders and the 
company can understand with reasonable certainty exactly what actions or 
measures the proposal requires without reviewing the information provided 
on the website, then we believe that the proposal would not be subject to 
exclusion under Rule 14a-8(i)(3) on the basis of the reference to the 
website address. In this case, the information on the website only 
supplements the information contained in the proposal and in the 
supporting statement. 

2. Providing the company with the materials that will be 
published on the referenced website 

We recognize that if a proposal references a website that is not operational 
at the time the proposal is submitted, it will be impossible for a company or 
the staff to evaluate whether the website reference may be excluded. In 
our view, a reference to a non-operational website in a proposal or 
supporting statement could be excluded under Rule 14a-8(i)(3) as 
irrelevant to the subject matter of a proposal. We understand, however, 
that a proponent may wish to include a reference to a website containing 
information related to the proposal but wait to activate the website until it 
becomes clear that the proposal will be included in the company's proxy 
materials. Therefore, we will not concur that a reference to a website may 
be excluded as irrelevant under Rule 14a-8(i)(3) on the basis that it is not 
yet operational if the proponent, at the time the proposal is submitted, 
provides the company with the materials that are intended for publication 
on the website and a representation that the website will become 
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operational at, or prior to, the time the company files its definitive proxy 
materials. 

3. Potential issues that may arise if the content of a 
referenced website changes after the proposal is submitted 

To the extent the information on a website changes after submission of a 
proposal and the company believes the revised information renders the 
website reference excludable under Rule 14a-8, a company seeking our 
concurrence that the website reference may be excluded must submit a 
letter presenting its reasons for doing so. While Rule 14a-8(j) requires a 
company to submit its reasons for exclusion with the Commission no later 
than 80 calendar days before it files its definitive proxy materials, we may 
concur that the changes to the referenced website constitute "good cause" 
for the company to file its reasons for excluding the website reference after 
the 80-day deadline and grant the company's request that the 80-day 
requirement be waived. 

1 An entity is an "affiliate" of a DTC participant if such entity directly, ore
indirectly through one or more intermediaries, controls or is controlled by, 
or is under common control with, the DTC participant. 

6 Rule 14a-8(b)(2)(i) itself acknowledges that the record holder is "usually,"e
but not always, a broker or bank. 

1 Rule 14a-9 prohibits statements in proxy materials which, at the time ande
in the light of the circumstances under which they are made, are false or 
misleading with respect to any material fact, or which omit to state any 
material fact necessary in order to make the statements not false or 
misleading. 

i A website that provides more information about a shareholder proposal 
may constitute a proxy solicitation under the proxy rules. Accordingly, we 
remind shareholders who elect to include website addresses in their 
proposals to comply with all applicable rules regarding proxy solicitations. 
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Sincerely, 

John Chevedden 

1 



Ameritrade 

***

Re: Your TD Ameritrade Account Ending in ***

Dear James McRitchie, 

Pursuant to your request, this letter is to confirm that as of the date of this letter, James McRitchie 
held, and has held continuously for at least 13 months, 50 shares of Qualcomm Inc. Co (QCOM) · 
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Chad Abel 
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statement, you should rely only on the TD Ameritrade monthly statement as the official record of your TD Ameritrade 
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Market volatility, volume, and system availability may delay account access and trade executions. 
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EXHIBITB 

CERTIFICATE OF INCORPORATION, AS PROPOSED TO BE AMENDED, 

OF 

QUALCOMM INCORPORATED 

I. 

The name of this corporation is QUALCOMM Incorporated. 

II. 

The address of the registered office of the corporation in the State of Delaware is 

2711 Centerville Road, Suite 400, City of Wilmington, County of New Castle, and the name of 

the registered agent of the corporation in the State of Delaware at such address is The Prentice

Hall Corporation System, Inc. 

III. 

The purpose of this corporation is to engage in any lawful act or activity for which a 

corporation may be organized under the General Corporation Law of the State of Delaware. 

IV. 

This corporation is authorized to issue two classes of stock to be designated, respectively, 

"Common Stock" and "Preferred Stock." The total number of shares which the corporation is 

authorized to issue is six billion eight million (6,008,000,000) shares. Six billion 

(6,000,000,000) shares shall be Common Stock, each having a par value of one one-hundredth of 

one cent ($0.0001 ). Eight million (8,000,000) shares shall be Preferred Stock, each having a par 

value of one one-hundredth of one cent ($0.0001). 

V. 

The relative rights, preferences, privileges and restrictions granted to or imposed upon the 

respective classes and series of shares are as follows: 
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A. COMMON STOCK. 

The voting, dividend and liquidation rights of the Common Stock are subject to and 

qualified by the rights of the holders of the Preferred Stock of any series as designated herein and 

as may be designated by the Board of Directors of the corporation upon any issuance of the 

Preferred Stock of any series. 

B. PREFERRED STOCK. 

The Preferred Stock may be issued from time to time in one or more series. The Board of 

Directors is hereby authorized, by filing a certificate pursuant to the Delaware General 

Corporation Law, to fix or alter from time to time the designation, powers, preferences and rights 

of the shares of each such series and the qualifications, limitations or restrictions thereof, 

including without limitation the dividend rights, dividend rate, conversion rights, voting rights, 

rights and terms of redemption (including sinking fund provisions), redemption price or prices, 

and the liquidation preferences of any wholly unissued series of Preferred Stock, and to establish 

from time to time the number of shares constituting any such series and the designation thereof, 

or any of them (a "Preferred Stock Designation"); and to increase or decrease the number of 

shares of any series subsequent to the issuance of shares of that series, but not below the number 

of shares of such series then outstanding. In case the number of shares of any series shall be 

decreased in accordance with the foregoing sentence, the shares constituting such decrease shall 

resume the status that they had prior to the adoption of the resolution originally fixing the 

number of shares of such series. 

VI. 

For the management of the business and for the conduct of the affairs of the corporation, 

and in further definition, limitation and regulation of the powers of the corporation, of its 

directors and of its stockholders or any class thereof, as the case may be, it is further provided 

that: 

A. The management of the business and the conduct of the affairs of the corporation 
shall be vested in its Board of Directors. The number of directors which shall constitute the 

whole Board of Directors shall be fixed exclusively by one or more resolutions adopted from 

time to time by the Board of Directors. 
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At the 2006 annual meeting of stockholders, the successors of the directors whose terms 

expire at that meeting shall be elected for a term expiring at the 2007 annual meeting of 

stockholders. At the 2007 annual meeting of stockholders, the successors of the directors whose 

terms expire at that meeting shall be elected for a term expiring at the 2008 annual meeting of 

stockholders. At the 2008 annual meeting of stockholders, all directors shall be elected for a 

term expiring at the 2009 annual meeting of stockholders. At each annual meeting of 

stockholders thereafter, the directors shall be elected for terms expiring at the next annual 

meeting of stockholders. 

Notwithstanding the foregoing provisions of this Article, each director shall serve until 

his successor is duly elected and qualified or until his death, resignation or removal. No decrease 

in the number of directors constituting the Board of Directors shall shorten the term of any 

incumbent director. 

Any vacancies on the Board of Directors resulting from death, resignation, 

disqualification, removal or other causes shall be filled by either (i) the affirmative vote of the 

holders of a majority of the voting power of the then-outstanding shares of voting stock of the 

corporation entitled to vote generally in the election of directors (the "Voting Stock") voting 

together as a single class; or (ii) by the affirmative vote of a majority of the remaining directors 

then in office, even though less than a quorum of the Board of Directors. Newly created 

directorships resulting from any increase in the number of directors shall, unless the Board of 

Directors determines by resolution that any such newly created directorship shall be filled by the 

stockholders, be filled only by the affirmative vote of the directors then in office, even though 

less than a quorum of the Board of Directors. Any director elected in accordance with this 

paragraph shall hold office for a term expiring at the next annual meeting of stockholders and 

until such director's successor shall have been elected and qualified. 

B. The Bylaws may be altered or amended or new Bylaws adopted by the affirmative 

vote of at least sixty six and hvo thirclE; percent (66 2/3%)a maj_pri,.J;x of the voting power of all of 

the then-outstanding shares of the Voting Stock. In furtherance and not in limitation of the power 

conferred by statute, the Board of Directors is expressly authorized to adopt, amend, supplement 

or repeal the Bylaws. 

C. The directors of the corporation need not be elected by written ballot unless the 

Bylaws so provide. 
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D.o No action shall be taken by the stockholders of the corporation except at ano

annual or special meeting of stockholders called in accordance with the Bylaws and no action 

shall be taken by the stockholders by written consent. 

E.o Advance notice of stockholder nominations for the election of directors and ofo

business to be brought by stockholders before any meeting of the stockholders of the corporation 

shall be given in the manner provided in the Bylaws of the corporation. 

F.o Any director, or the entire Board of Directors, may be removed from office at anyo

time-(-i-t with P .. Lw_i.tl.10u! cause by the affirmative vote of the holders of at least a majority of the 
;. 

:vHti-ng-pewef o -f..a-l-l.-e.f4e-4-e-n-euts-tan411t:,�'e-S-&f..the-Voting Stock, voting together as a single 

class; or (ii) without cause by the affirmative vote of the holders of at !em;t :,ixty Dix and two 

thi-R:is---pereent--{--66-2/3 %-}-e-f:'...t:f1e-v-eltngfK:>-Wef--ef-all--e.f..t..J..1e-t:lten outstanding shares of the Voting 

Stock. If the hokiernm:ovided,..1:iQ:wev _er., that if the hoJders of any class or series of capital stock _ 

are entitled to elect one (1) or more directors by this certificate of incorporation, as amended 

from time to time, the removal of such directors without cause shall be by a vote of the 

outstanding shares of that series or class of capital stock and not the outstanding shares of capital 

stock as a whole. 

VII. 

A director of the corporation shall, to the full extent not prohibited by the General 

Corporation Law of the State of Delaware, as the same exists or may hereafter be amended, not 

be liable to the corporation or its stockholders for monetary damages for breach of his or her 

:fiduciary duty as a director. 

VIII. 

A

Incorporation or by any Preferred Stock Def;ignation. and except as othcrv;if,C cxprc�_,f.,ly provided 

i-n 8ectK'}R---.8--<..4+hi.s-r\rti<.,->te..JJ.l-l¥.o

(i)oany merger or consolidation of the corporation or any Subnidiary (m;o

her-ei-n&f*F-Jefi-neEl-)--wi+l1--($ny--l+1leresled--8to€lffield-ei,.-f.as-hereina+ler--El-efitieEl}-EH'--(b-) aa:y--ether 

corporation (v;hether or not itself an Interested Stockholder) which i:;, or after fmch merger or 

eHl'l:So-l-iElatiHH-wet:tki--be,--an--A.f:.J.ll-iate--(:-as-hereiftafter...<.:iefi.n-eJ}-o-f:'...at1-±itt:el:'e&too-.:..�-<**hehieF.--0r 
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Bi) any sale, lease, exchange, mortgage, pledge, transfer or other 

d-i-&f)e si ti 0r1-{ffi,-Eme-t-FaRffilB1'i-0tt--0-1'-fr-Series-f::"44-Fa-Bsa-e-ti-ens)-te-or-\¥ttn-any-fntere st ed-Ste-e-k:he-1-e:ere

or any AJfiliate of any lntereGted Stockholder of any mmett; of the corporation or any Sub�;1diarye

ha:v-i-Hg-an-a-ggfegate-F-a-iF-M-arl±et-¥�-einafter defined) equal tB-t'W-grea-teF-than-+5%-e-fe

the Corporation's at.set�; as net forth on the Corporation's most recent audited consolidatede

fifIB:tK,"tlli-statem-ent-s-::-E>Fe

(iii)ethe im;uanee or transfer by the corporation or any Subt,idiary (in onee

ffi1flS-UBtiEHt-0:l'-a-Ser--i-es-of-t:ffinffilBtK+BS) 0f an y-se-cttFtties-ef-tdte-00t-'POffitiott--t�1'-fffl-Y--,.:.�i4i-aey--to 

any Interested Stockholder or any .Affi Ii ate of any Interet.ted Stockholder in exchange for canh, 

&eBl:ffiti-es-eF-oi'R-er-J*Of¾�Fty-�-Bf-&--B-em:13-in-a#t.:m--th-ereetc)-�"J--an nggre gate-f�Fke-t-¥a:lue 

equal to or greater than 15% of the Corporation's asf;ets as t,et forth on the Corporation'tJ most 

reeeni:-ffi:H:l-i-ted--€e-nsoli-<.4at"i?&·4'inanei-a:l.-st-aremen�, 

(iv)ethe adoption of any plan or proposal for the liquidation or ditmolutione

frHhe-€-OF-f->0F,.'lt-ie-n--prepose-e--by--er--eH-beh-alf-ef any InteresteEl--&teelffie.kl-e1'-0F-any-Affiliate of any 

fnteretJted Stockholder; or 

(-'.-+-at1y-reB-lassifi-e-a-tiEHH'>Ha"-l-trities-{ine1-t1.ding-any-R"·Vel'Se-stoe-k-s-pliB,or 

rec1113italization of the corporation, or any merger or consolidation of the corporation with any of 

its-S-t+a-sidiari-e&--or-a-B.y-eth-e-r-tranffil{,,>ti:Bft.fwhethei=-e-F-nBt-witl.1 or into o F-e-Hler-\vts-e-� 

Interested Stockholder) \Vhich has the effect directly or indirectly, of increasing the 

fH'Ope-R0ionate-s-l'tal'e-H.f-t-he-etH--statKling-s-}1-ares-et-=-any-ela-s-s-t4eqHi-ey-BF-C-0fWeFt-ihle-set->tJ-Fi+ie-s-o-f 

the corporation or any Subsidiary v:hich is Beneficially Owned (as hereinafter defined) by any 

foteres-ted-St0e-k:l'lB-l-deF-&F---a+1y-Affil-iate-ef:-aflJ,._.H:'lferc st e d S to c-k-he-l-Eier,-

shall require the affirmative vote of the holders of at leaGt sixty t,ix and tv:o thirds percent (66 

2.-!-W-o)-o--f-vBtffif,+-fJB-'<ve-r--e-f-a+l-ef-tl::re-then-e-l+tstanding sha:res of--t-h.e-¼:) ting Stock, vo tin-g-te-gethef 

as a ffingle clmm. Such affinnati';e vote shaH be required notwithstanding any other provisiorn; of 

tm-s-Geft--i-fIBate-e--f.+nBer-poF-aJie-n-0f--afl3/-pro\·ision ef.1aw-er-..&f-an-y.xgreement v,ith any-n,.'lt-i-<.:mal 

s-eeurities exchange or othenviGe \Vhich might otherwine permit a letmer vote or no vote. 

C:-2-) +he-tert�Business CE>Il1BinatiBB2:-U1H1see-in-4his Arti&.1-e-V-IJI-shall mean 

any transaction v,·hich iG referred to in any one or more of '.mbparagraplrn (i) through (v) of 

paragrnph-H)-e-Hlli-s-&e--tie-H-A--: 

B-5 



B-: The proviGions of Section A of this Article VIJI shall not be applicable to any 

part-k-"tH-aF-+3ti-&H1ess-(.;etnbi-t1atk+fo--and-stte-h--BB&ifles-s-G-Hrnl*R-a-tie-R-s-ftfl±H'e<::lH-ire-enl-y--sttc4 

affirmative vote as h; required by lmv. any other provision of this Certificate of Incorporation and 

an.-y-P-reJ.:erreti.-Sto�es-igna-ti0R,-if,it1-t-he--t,-'-US-€-ef:..a-Bt!.-siness Cem-btl1:a-�no-Hftv-0l-ve 

any cm,h or other consideration being received by the t,toekholders of the corporation, Dolely in 

the-ir-t'e5-f1ee--ttv:e--e-a-f1-aei-ties--as--ste-ekh-0ld.-ers--ef-th-e--t,-"Bfl:,HFU-tiefl:,tflea-oonEl.-i-tien-spee-i-fi.eEH.-R-lfle 

following paragraph Cl) is met, or, in the ca!,e of any other BusineDs Combination, the conditiom, 

speB-i-fi-e<.-1--iR--e-ither-o-f.:..the--::k-}llo-wing--paragr-a-rh-fB-ort)amgraph-f2t-are-- -1JIBt-: 

(2)aThe Bw_;inet,s Combination shall have been approved by a majority of thea

G<:r11.-t-ifltl:i-t-1-'J-.9ireL'-40-rs-+as-h-ereinafte1,.._El-e-fi-ReEH-H3-f0¥i4ed-l'l:O-W'€-Vet·, that this collil.-iti:0-n--sl1all not be 

capable of safo,faction unless there are at least tv,ro Continuing Directors. 

Ht-=i-=-he---€-E>fl&hiemt�ree-ei:v-ed-13-y-holdeffH..4--shares-{_4-a--partioo-l-a-r 

daG!, (or seriet;) of outDtanding Voting Stock (including Common Stock and other than Excluded 

Preferred-S-te-ek--(:as-he1,e-i1n=cft-eHl-efi.B:ea)tshaH-be--i-fl...cash or in the-safrle form as the lflterested 

Stockholder or any of its Affiliates has previo1dy paid for t,hares of such clasG (or series) of 

-Veti:ng-8-te-ek�-e-l-Rte-reste<.-l--S-toekhe Ider or any-ef-its-Affil-i-r±t-es-ltrt¥€4.**El-f<..-w-s-hares of any 

daf,G (or tJeries) of Voting Stock with varying formr; of consideration, the form of consideration 

k+-be--ree-e-i-vee.-per-share-13-y-helders--01:s-h-ares--ef-stte-J:t...e-l.a.5&{0-r-s-eri-estBf---¥t'-'tt-iflg-S-toek-shall-be 

either cat,h or the funn used to acquire the largest number of shares of such class (or series) of 

.\4:-)-H-flg-?ltf:Hfk-l}fB¥i+)HSt-y--a-eqH-i-r�he-!-ntei=est-ea-8-ttHfk:-hekJ..er.. 

fi-B--=rhe aggregate amount of (x) the cash and (y) the Fair ;tv1arket Value, at, 

&f+he--dak..��GHftSHrt-1fHfl:Mn Date'')-<:rf..the-cofl-S-1:1.mmation--ef.#le-BB.siness Cor-Hbit.1:atien,of 

the consideration other than caDh to be received per t,hare by holden, of Common Stock in fmch 

-B-Hs-in,es-s-Gom-bi-R-at-ion-sha-1-1-Be-at-l:ea-s-t:....eqH-ai-t& the higher o J:+he-follov,iflg ( in ea ch case 

appropriately adjw;ted in the event of any stock dividend, t,tock split. combination of shares or 

s-i-n+ila-r-t-'V€nt-}.-

aey 

brokerage commiDsions, transfer taxes and soliciting dealers' fees) paid by the Interested 

-Stoe-l4l:e-!{1er-or---aH-y-E-}f..tts-A+liliateG for Ufty-s1:i-ares---o:f:'..G+}l11ffien--&o-ekc-ae-Ej-t+H:ed-b-y-t11e-nrwi.-th-i-n-the 

two year period immeEljately prior to the date of the first public announcement of the proposal of 

fut-tfr-at-}PH€-aeltj-the---l:-ri-ghest-per-share-pr-:1€e--(-in-e-.ittElinga-
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the-Btts-it1es-s+0mb-i-n-a-tion-{+h�A-H:Bet1-0C--'efl'l:e-ffi�i-E>H-fHlHy--tr-a-H:Sa.€-tioo-ifl--,vn-k'-'h--+l-1e 

Interested Stockholder became an Intereated Stockholder, whichever is higher, plus interest 

oon-:itretrnt:l.ed--a-nn-u-a-J.ly--.fr-t):ffl:--tfl:e--fi.FS-kl-at-e---ett--¥lfl-i-eMhe---fm:ei=es-ted--8-t�c-a-me--an 

lnteref;ted Stockholder (the "Determination Date") through the Consummation Date at the 

t�-l-i.-€l-y---ann0lffi0e<.-l+e-:f.'erenee--ra-t:e--e-f-imeres-t- -ef�--e.f-America, N. T. & S. A. (or s-oc4--e-t:l'l:e-r 

major bank headquartered in the State of California ,15; may be Delected by the Continuing 

Dil'eel.:efSf--fl.'fm1--ti-tR-e-t-e--ti-m,e--i-n-effe-6-Hfl--t.he--Gity--e-:l.�n---J.1r-ane-i.-seB--±es-s--t-he--a-gg-reb�te--a.t1"lB-l:t:H:1'-0f 

any cash dividemfo paid, and the Fair Market Value of any dividends paid in other than cash, on 

eaffi--Sfl-are--0f...f.E>Ht1lll'}l'l--8t0e-k-ft'0fl:1-!:h-e-Detefffitn-af:K+l:l-gat-e-4reugh-4e--f,\+i½Sl+rnm-a-tien...f).ate...i-R 

an amount up to but not exceeding the amount of interest so payable per share of Common 

S-took-�-anc-le

(b)ethe Fair Market Value per share of Common Stock on thee

A-nnoon0em:eRt--O-a-te--ol'--the--f}e.teHttin:at-i-en-D-ate,'N·hk'flev:eF--is--hi-glre-F:e

(iii)eThe aggregate amount of (x) the c,wh and (y) the Fair Market Value,e

as-{.+f-tJ1-e--G-0fIBttmmatit'}n-D-a1'e-;---e-f..tlre--eoR-siEte1mki-n-Btflel.'--tfl.-an-ca-s-h.--1:e-be--ret,"e-i.:v-ed--per--share--by 

holdern of llhares of any clasn (or :;cries), other than Stock or Excluded Preferred Stock, of 

EH:H'S-taRdffi.g--V-e-tt-R-g-,'3-t-l::X.."K-S-l1a-J.J-be.--H:t-l-e-a-st--eq-u-a-l-to--the--h½,..-.l:1es+-0.Hf.K.,"-fB·l-k'}\-V·ffi g (in e ae-h--e-a:;e 

appropriately adjw,ted in the event of any stock dividend, t,tock t,plit, combination off.hare:; or 

si-mi-l-aH'-V{.�0,it---1*411g--itt-t'Bl*letl--that--the--l.:etp3.ireme-:ats-ef-thi-s--paffigr-ap-h--(±)(i ii) shal I be--req_-tlfl'C6 

to--be met 'Nith respect to every f,uch claGs (or t,erief;) of outstanding Voting Stock 1.vhether or not 

1-he--Ii.rterest-ed-r�e-kJ10-lt:l.-e+'-ffi'--a·B,Y--e-f--i-ts--Affi-l-j-a-te s has p-re-\4otts-ly--aBEj-Uired--any---sl-iare s of ae

particuku- class (or neriet,) of Voting Stock):e

(-at-{+f...awtk'-Hl+l-e)--th-e--l-1i ghes t pcl'--share--prte-e--(i-Re--1-ut:l.-i-Rg--any 

brokerage commi5_;1;ions, transfer taxe�; and soliciting dealen,' fees) paid by the Interested 

S-tHck-hoki.-er-0F--at1-y-B4.:'.-i.+s--t-\4li-lmtese-fef--Rfl3/--Bl1t1r-es--ef-such class--( or series) of Voting Stocke

acquired by them 1.vithin the tv<e year period immediately prior to the Announcement Date or ine

any--transaBi±o-B--i-H--wh-i.-el1--i-t:...eec-am-e--ffi-H-Rteres-t-:ed--S-t-ockholder,whic-ka:ver is higher, plus intereste

compounded annually from the Determination Date through the Cornmmmation Date at thee

ptthli-e-l-y--aR:R-ot1H·eeed- refel'Cfl:6{.,"--ffite--ef--i.tffi."re-St--e-f.-Ban:k--<..-4-An:1-eri:e-a,N;f�(-of--s-Heh-o-t-here

m-aj-e-r-Bank headquartered in the State of California as may be f,elected by the Continuinge

t1-i.-f€-l,'-'-ffit's-)-.frem--titne--t0--t-ime--i1ref!'e(,4--it-1--the-C...;i_.t-y-&f..S-an--f<-t'R:HcisBo---les-s--the--aggrega-te--amEH::lfit--0fe

any ca�,h dividends paid. and the Fair Market Value of any dividendt, paid in other than c,wh, one

cac-h--s-h-are--t-4-sU€-lre-las-s--for-s-ei:ies-)--of--Vet-i.Hg---S-toek-4rom-4e--f)eteHrH:B:a-t-ion--f)ate--thrett-gh--th-ee
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GooSB.ffiffl:ftt.H:'HJ:-l:}are-i-n-aa-arnot-Htt-uj3-t&hut not exceeding--the--at1�-terest so paya-ble--per 

s11cu-e of :mch clas:; (or :;erief,) of Voting Stock; 

{-l:r)-the-F-ffif-±\t1a:J,ket :value per--s-B:me-of..s.HBft-€-lass--(or series) of 

Voting Stock on the :\nnouncement Date or on the Determination Date, 'Nhichever if, higher; and 

�)-the-higl-1e-s-t-p-r-eferenti-ad-atB:€H·l:Ht-J7eF share, if m�dl:e 

holden; of :;haret; of such cl ant, (or Deries) of Voting Stock would be entitled in the event of tmy 

-veluntm)' or il'l:'V-l')-ftl:fl:t-af-Y-Ht}llitia-t:i-en.,d-i-s-sol.tl:tiBH-01'-wincliB:g--tlf}-01'-tl-1€--CBf-J.7&ati:efl-;-

(iv) After :mch Interested Stockholder hat, become an Interesteda

Stockho l d-er--al.*l-·i71'K:W-k::i--i'!'l.-t"'--c0ItStH:Hmatk.-')-11--&f-St1.-ch-Business C ombifl±ttietr,-fa.}-ex-c-{,43'1:-a:s 

approved by a m,�jority of the Continuing Directors. there shall have been no failure to declare 

fill{:1-pny at the -regulrn'-dat-e4dl:ere for any fu l l-tJ-H-arterl-y-ru-vtEle-:nEls-{-',vhetl:i.-e-F--Of-Hffi-€tffitH±a.ti-ve-)-etl: 

any outtJtanding Preferred Stock; (b) there t.haU have been (I) no reduction in the annual rate of 

d-i-v-ie.eHtl.-s-1'}ai-El--B-R--th-e--f'.Effi1:m01r&t:ee-k--(except as neces-s-ary-te-refiect any su-b<.ti-v-i-s-i:B-R:--Of'--fhea

Common Stock), except as approved by a majority of the Ccmtinuing Directors, and (fI) ana

mcreas-e-i-n--s-uclt-at1tffi-a±--ra-te-04.::...:li-v-iElen4ra-8--fleces-saf-V-te--reflect'-fl:ltv rec lass ifiBftt.i-o11-Li:B:clttt:iiruta.,, .,, ,.1. \.J_ t:, 

any reverse Gtock f,plit), recapitalization, reorganization or any :,imiiar trammction which hat, thea

effeet--&l::..retl.ttci-n-g-the-+1u1-nber-of-outs-ta-REH-Rf,�ares--e-f+he--G-effH�,-Hnl-es-s-the failure soa

to increase such annual rate is approved by a majority of the Continuing Directors; tmd (c)a

Heither-&HCft--l-meres-t-ed--&tock-lK-'tk'ler-H<.'-7HHJ:Y-ef-its-r-'\ffiliates sha±-l-fl:a-:v-e-hecom-e-4-he-beH:e:fici-a-la

ovmer of any additional shares---&f-.¼.Jting Stock except at; part of the transaction which ref;ultt, ina

st-tch-!nteres-t-ed--S-toek-l.10ld er ba"'-BmiB-g-mt Int crested Sto€l41<::i-l:Elei�idee,however,tha-t:--n:ea

approval by Continuing Directors shall t,atisfy the requirements of this nubparagraph (iv) uni em;a

a++he-t4me-t1f-sttch-a_pfH'O:va±-t-here--a-re-at--least--t-wo-Got1-HrHti-ng-llirec-tE}I--&-

(v) After such lntem;ted Stockholder ha:J become an Interesteda

Sl-Bt'-hl-IB-lder::--s-u-0-h-l-t'l:teres-ted--&tEH:okhoklet'-tlfltl--an-y--{*14-s--Affi-l-iates-shaJl--t1:ota--a-av-e-rece-i-vee.--the 

benefit. directly or indirectly (except proportionately, tmlely in tmch Intere:;ted Stockholder's or 

AJ:f:i-liate' s eaJ7ac'-i+y-a-s--a--stoekhohl-e-F-O-H1re-6-0F}}or-a-t-ion},-of.fmjY-Gat1-s,-a4-v-ances,-g-uaral'ltee&-

pl edge�., or other financial assi:;tance or any tax creditti or other taK advantages provided by the 

ce-rporation,-wltetl:i.-e-r in anti ci p-a-tio-n--of'-er-in-0011Hecliona-wi.--th-s-Hc-h-B-tt&i-Hess-Ge-mb-i-oo-t-i-on-er 

ethenvise. 
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(vi) A proxy or information ntatement def;cribing the proposed Brn,inetma

GEm:i.hiootitm-and--e-EHBJ:,l:-y-i.-ng....,,vi-th-t1:i.-e-reEttti-rements-ef4e-8-eel:tf-itres-I::�:.e-lta:F1-g-e-Aet-e:f:.-1-9 3 ii, as 
amended, Emd the rules and regulations thereunder (or any subsequent provisions replacing such 
Act-,-Ht±-es-01'--feb1trla:tie-11s}-s11all-be--matlee.-k+-alktoc-kb:eld:e1's-of the corp0rntten-a+--te-ast-3{Htays 
prior to the contmmmation of such BLwiness Combination (v1·hether or not such proxy OF 
i:Rt'<:Wtr-1a:tieB-s-tateme-F1-t0 -i-s--reE[LH£ed.--to--l,e-11-wiled-pl:tf-SU-atlH&Stl-€±1-Ac-t-e-F--&ub5€fjtt-eBJ-fH'O-¥-i-&io-n-st,-

(Yi i) Stl€-h-Interet,ted Stockholder 1;hall have t.upp!ied the corporation v,ith 
st!.€h-in:ftw1:-n-attOH-as-sha11-hfrvea-eeerrreEtHe&te64:¥ttr-&Bat1f--i:ea-Sec-tto1r:B-ef.tl.1is-Am-c--l e VIII within 
the time period 1;et forth therein. 

f-4 �4-Son'' means any individual, limited partnership, general partnership, 
cerpor-atit,n-oF-ttth-ef-fi:rm-01:...e-Ht-ity:-

(-2:) ·'tnteret,ted Steckholder" means any pen,on (other than the cmporation ora
l:.tftY-&bs-idiaFy-)--whe-er-which: 

fi+ is the Beneficial Owner (as hereinafter defined), direct!y or indirectly, 
e-f-.fi.ft-ee-n-peR.,->-e!.'l:t-fB-%t}-er--H1&re--&i:'...tht,, ..... ,./<..-')-8:-Hg-pewe-r-Hf-a11-&f-the--thefl: ou1·standing--shaFes-ef.the 
Voting StocJ� 

period immediately prior to the date in quet.tion wm, the Beneficial Ovmer, directly or indirectly, 
e-f.:fifteeFl-f.lereeB-1.c...(-:-I-:5-!�o-)-e1'-ftiere-ef-t:l.1e-ve:ti-Frg-po wer of-a-11-t-4-the--the-n.-e-u-ts+aRdin g shares -ef-t:h-ea
\4)ting Stock; ma

(+ii:-)-is-afl: a ssi gn-ee--of--eF-fl·as-e-Hre-RN-i5e-succeedee. to any shares-Bf-¥o-ting 
Stock 1,vhich wern at any time \Vithin the two year peFiod immedaiately prior to the date in 

ques���d�e�re����s�g�entaoFsuccessionashall 
have occurred in the conrne of a trannaction or Geri et; of transactions not involving a public 
e-ffe-rifl:§-\¥tt-fli-1tthe--1.t-1ean-i.-B-g-ttf-tR-e--1-9::1J-A4a

fJ-) A person shall be a "Beneficial Owner" of: or shall "Beneficially Ovm," 
an-y--Votin-g--f�tecl-:-

B-9 



.,, ,.. � .._ 

- -

Ei) which :mch person or any of its Affiliatef, or /\.5sociateG (as hereinafter 

El.e-fi-nedJ-beRe-H:{.,"-tally-ew1'l:&,-4iree-t-ly-ef--H'Ki-i-reetly v,'ithin the mea:0-ing of Rule 13Ei-3-tmder the 

Securities Exchange Act of 193 '1, as in effect on the adoption date of this Certificate of 

tt1eOrpBi'H{ffiH:;-Bf 

(ii)a\Yhich such person or any of iw Affiliatef; or As:,ociaten ha:; (a) thea

rie:ht-te-ae+P�.:Wh-etl=ie-F-stteh--ri........ """'fLl"IT'\;.:-___ \ ..t.t,·,ht-i.&-e*€rei-s-ab-le-i-tr1.B'leaiatetv or onlv rtfte:t'-t l,"' ,., assne:e of-t-if!'le};-

pursuant to any agreement. arrangement or understanding or upon the exerci:,e of convernion 

ri-e:-tt-ts-�-hafl:l-,.:e-ri-ghts-,-\¥-aHant-s-e1'--ol'llK')-flS-;-O-f-etherwiS&.-B-F-, · V '-' \.-V 1,,.1 U 1h)-the--rk::hHB-�1'S't.ta:H{--te-anv._,. , .._,, ._� , J_., , \""'U ._,. .,, 

agreement. m-rm1e:ernent or underntcmding (but f,hall not be deemed to be the Beneficial Ov,-ner of 
. 

arw--s-l-1-a1,e.s-ef.Voti-ue...g{.e-ek--selely-bv--reasH·:n-o:J.: .. a_. .. re-veeal:H.-e--pre7i.-V� for a pm:t-i-el±t£lf-ffieet-int1: 
., '-" ... .,, ,.,. t:, t, 

of t1tockholden,, pursuant to a public solicitation of proxie�.i for such meeting, and 1.vith reDpect to 

whit.-,.J'l-&hat'e-S--fl-eithe-r--s-ueh-J'}l-"'fSOB-ner--a-n-y--s:t.te-h-+\ffili-ate-{.-'tt�-herwise-deemea-4h-e 

Beocficia! Owner): or 

(-ii-i-}'wt11-eh-i-s-betle:lci:c-i-al-ly-e-w11ecl-::-<l-irectly-0HF1:Ettrectly, 'vvithi-n the meaning 

of Rule 13d 3 under the Securitiell Exchange Act of 193a11, as in effect on the adoption date ofthi:; 

Ge1::t-i-i-°'tt;;-ate-ef+11-eerpor-attoR-,--lry--a-1.=iy--Ht-her--peffiO-n-witb-which-&H-eh-pef-Sffi1-0-1'-afty-ef...i:ts AHiliates 

or 1\:mociates has any agreement, arrangement or unden,tanding for the purpm.,e of acquiring, 

h-0-ldi:Rg,vol:-iHg-(-otl=ier-H1an-se-!el.-y-hy-reaser1-E>f:....a--fe-veeal:H.-e-pre-x y as described in subparagi,a.]3fl 

(ii)aof this paragraph (3) or f.foposing of any shares of Voting Stock: provided, hov,rever, that ina

eas-e-<.·"lf-any-e.tft}*BY€€--SteciH0fWHeFShip-Br si111ilat·-f)±t�rper-a-t-ien-ef-ef..an.y-Soo8*H.-a.1:y-tna

\Vhich the beneficiaries thereof pof.1::;ess the right to vote any share�, of Voting Stock held by sucha

t,lmt,-n0-St1-C-h-plan-r1:or-a1=iy-l'fH&ree--w.f.th-respe€t-therete-fnor an:,· Afi+l-iate-ef-such--tr-u-s-�e-lely

bv r,ecE;on of such capacitv of :mch tru:;tee, �,hall be deemed, for anv purposeG hereof to., ., . ,,, . ,, 

beH-ef1eifti-fj'-0-rr11-mty-sln.1.1,es-ef-\letittg-&teck-l�1eer any' sue-h-plan-:-

{:4) Fm the purposes of determining 1xhether a pernon it. an Interet,ted 

Stocld1older-f}ttffitlffill:....te-para-graphf&-)-ef-this-S-ee-t-ien-G,tl=ie-tlliffi:ber-of-sB-ar-es-ef-Ve+i1tg-,Steck: 

deemed to be outstanding shall include shares deemed o,vned through-apf.tlication ofparagraph 

f:1-)--ef-t1lis-&et-i-Ern-(...::....J.3u1--s-h..'ll!-net·-ine-h-rEle-any--E>th�-of�ek-wh.-i-c-h-may 

be issuable purnuant to any agreement, arrangement or underntanding, or upon exercfoe of 

€-l'HWefsien-1:i-gltt&;-Warrants--of--<..')-pt-ion&-ef-EAfIBFWi:se-:-
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tA ":\Jfiliate" or ":\tnociate" t,hall have the respective meanings m;cribed to 

s:1:teh-teBrrs-cin-R1::1Je-l-2-l::1-2-�ene-ml-I{-ules-aoo--Regt1-l:-at-ie-oo-HnEle1:.+lte-8ee-H1'fti:es E2, chafr!::,>-e 

Act of 193 'L an in effect on the adoption date of thi!, Certificate oflncorporation. 

{-&) =-�S-Hbs-idiar-y:.:. .. meaH-s--&:ay-e�:ie-n-e-f-whieh a majority ofc....any-elass-ef 

CEtuity Decurity if; mvned, directly or indirectly, by the corporation; provided, hov,ever, that for 

tlte-pltfj3e-ses-&Hl.-ie-clefiltiwm-e-f-ltrt,eres-ted-8-teckhelder-s-e-t-fe:r-th-�am-graj3�thi-s--Sectioo 

G, the term ''Subsidiary" Ghall mean only a corporation of which a majority of each clasG of 

eq-Hi-ty-SB{,-"t!flty-is-o>.NflCEl-tliree-tly-ttf-ind-irect l y, by the €0-Fpe-rat-iofr. 

f+j ::.'.G-e-ntinuing Director" mearn, any member of the Board of Directors of the 

€0f))ffl'attt,Hr-\¥t1<',-i-&-1::n1.ai+1-li-ated-w-1-th-the-Interested Stoek-ookieF-an<:i-was-H-ffiefRf)e:r of the Be-arEl 

of Directorn prior to the time that the Interested Stockholder became an Interested Stockholder 

an-El-any-a-irec-tel'-\-¥h:e-i-s-th:ere-a-fte1'--B-he-sefl-te-fil.J-afl.:y vacaney-Ofl.--the...Board of Directors or ,,;vho is 

elected and ,.,·ho. in either event, .iD unaffiliated with the Interested Stockholder and in connection 

wi+h-his-01°-l-IBF-initiul-a-s-stlfnt)tien---e-f..offiee-i-s recommenaeEl-fur-fl:fH.!:J:}POffilffient or elec+io-n-By-a 

imtiority of Continuing Directors then on the Board. 

(8-) ::.-,Fai-F-Marke!:-Va+u?meaHs-7--fi+-m-the-e-a-s-e-e4:S.toclf:-4e-hi-ghe-s-t-cl-o-s-i1¥J 

sale price during the 30 day period immediately preceding the date in question of a share of such 

sk'lBl�he-GEm1po-s-it-e-T--ape-.fer...Ne-w-¥-t'-'tl�c-k:-e-*€-hafl:ge-bis-ted-S-tociffi,-o-r-,-i-f..&t-1eh stock is 

not quoted on the Compm;ite Tape, on the Nev,· York Stock Exchange, or, if nuch ntock i:. not 

ti-sted.-Em--&1:J.<:..�l1ange-,--oo-the-princi-paWrn-teEl-S-tates-seeuriti es e xc Bftfl-g&-Fe gi stered-1:1-1'1Eler-the 

Securities Exch,mge Act of 1934 on which tmch ntock is listed, or, if fmch !,tock is not lit,ted on 

any-s-tlch-e*cl:ra:a-g-e, the-highesh4e-si-ng-sa-le-pr-iee-tjHet--a#e-n-:w-i th re spo ct to a-5-fl:ffi:e-ef..sttcl.l-stet,>-k: 

during the 30 day period preceding the date in queGtion on the National 1\tmociation of Securities 

-Deal.-e-rs,lfl&.---1:\-Ht-BtRat-eJ-QlK'-'ttatio-n-s-r�f--f..tfly-&-yst-e-IH-tlwn-iR---USe,OF-if-.n:e-s-uclrEf-B.tttation-s 

are available, the fair market value on the date in question of a share oLmch stock aG determined 

by-t-he-B0-affi-tfr-acce:rd-atl:€e-wi-tlr-&e€-l-ioo-D-ef...1:his-t-\r-tidc VIIf;--and-{-&)-ffrthe case o f...pFOper-ty 

other than cash or :,tock, the fuir market value of tmch property on the date in question as 

dete:rHooe-d-by--1:h-e--Boar-El-i.ft-fl-ccordanc-e-vv-i.-th--&eeti-0n :0 of thi-s-A-Ftiele-\lllh 
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t-9:} ln the event of any Businef;s Combination in which the corrioration 

&HF-V-i-\-'e&-th:e-pl'½ffis-e-:-'-e+1n-s-id-erati0fH.'1-ther-tltr1n ca sh to---l3e rec ei "'' eEl" as -H-Se4--in:-t�(-iB 

and (�)(iii) of Section B of this Article VIII shall-i-ttdude the share:; of Common Stock and/or the 

st1aFes-e:f:'.-affy'-Othe-r-e-J..a.ss-(lorF-seri-e-s�u-tstaru:i-ing--Ve-t-i-ng---S{eek-reta-ined--e-y: the holcte-FS--ef..stIBh 

Sflarm;. 

(:+-(}) :.'..\,\Ll=.te-l-e--Beard-'2--meruts-fue--tm-a-l--R-Hffi0ei�-eH.fue.c.t0fS which this corpOFati.-e-B: 

'¾¥<mid have if there were no vacancies. 

f-J.--1-) .:.'..E--xce-l-uded-Prel:e-FFed--c.��rneaHs-aey-se-Fi:es--ef-Prererred Stock with 

respect to 1.vhich the Preferred Stock Designation creating such series expressly provides tl1at tho 

tWE>-v-isie-n-s-ef-th--i-s-At-i-i-t-:.!-e---V.fil-sl:ta!--1----B:et--af-)-p}y.-

-l.+.- A majoritv of the '\Vhole Board but onlv ifa majoritv of the \Vhole Board shall 
- ., ¥ � .,I 

tl.--1€-l:1---ooJ.'l-ffiS-l:-of"'..GEffi1:irnit1-g-ffiree-te-rs-torfy-if a majority of the-Whele--BoarEkh-al-l--:ae-t-.fue-B:-ce-n-s-i-st-e.f 

Contini1ing Directon;, a majority of the then Continuing Directorn, nhall have the power and duty 

t<:r--·Get-el.'!-11-i-He,OB----t-fHHn±S-i-s-<.'tf..i.n:f-Bl'ffl:a-t-ieR-tcrlB\-v-n-t-e-+hetH-ffi1:tW-HIB-SOH-Uble inEttH:F-y,al-l--fa€-ts 

necem-mry to determine compliance with this Article VHL including, without limitation, (i) 

-\'l.41e-ther--a-per-s&n--i-&---a-FH:R:t-er--esteti--S-too-.::.-he-k.:ler,(--ii-)-tl.re--Hu-fnbei.:...ef..stl-a-res-ef----Veting--8-teck 

beneficially ovmed by any pernon, (iii) whether a pernon is an Affiliate or Am;ociate of another, 

(-i-v-}--Wt1etlK.-"'f--the-appl-i-e-a-hle---eern:li-ti-oo-s--set forth in.---f)amgr-ap-h--f2--}-o-�i on B have beet-1-met-\-V-rth 

respect to any Bw;iness Combination, (v) the Fair Market Value of stock or other property in 

aat---'+ffaanee-,,v-i-tl1---paragraph-{:&}f}t--Sectie-H-L�f.th-i.-s--A-Ft-i0le--¥-I-I+,--a:n&fvi}-\¥Betl1e-Hhe--asse-ts--whk--h 

am the fml�ject of any Bw,inef;s Combination referred to in paragraph (l)(ii) of Section A have or 

the-ee-n-s-id-eratie:n-te+,e--i,eee-i-v-etl--...fer-#ie-is-stIBfle€----Ett'--tl:a-n-&retH0--f: .. sect--H'ft'i-es--by-t-he---et&rf*'ffation or 

any Subsidiary in any Business Combination referred to in riaragraph (!)(iii) of Section A han, an 

ag-greg-a-t-e-J2a-i.-r--±\4ad-cet:...¥a!-t1e-equa-l--te-ef-b+re-ater--th.-at1:---l-=)-l.l/4-ef4e-Ge-rper-ati-etHJ--a-SSet-s--as-set-fB1:t-h 

on the Corporation's most recent audited eonsolidated financial statements . 

.J;c A--mu:ittFi-t-y-ef--tk"--\\Loole-B-eafd-sha-1-l.--ha-v-e--i.he--�Hleffiand , but 0 Hty--f:f---a-

ma_i o ri ty of the Whole Board Ghall then com;ist of Continuing Directorn, or, if a majority of the 

.\-V-hole-B-OOFd--sha-l.--l-RoHRefr{..--'-0-H-StSk:,f..Ge-ntmtHHg-f)ireek'tl'�:f:'.#ie then Ge-n-t+J..IB-ing 

Directors shall have the right to demand, that any person who it it; rem,onably believed is an 

l--n.-teFe-s-1:e{-t--S-toek-l-m±Eler--{"l'tl�--fle-1t:is-B4:'.'...reeerd-sl1ares of Ve-ting Sto�-ly--Gwne� 

Interested Stockholder) supply this eorporation with complete information as to (i) the record 

H-\v:ner(s) of all sh-a-res--Benefiei.al.!.y--l�v:ned-by-ffi:K,"-irf:ler&o-n--w-he-it--i-s--1'eas0fl£:B-l-y--eel:-i-e'\1eEH-S-aR: 
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-- --h1tei'e-S-ted--S-tBt,�httt:tlff,+i-i}-the---n-urH-eer-0.f,ami-e.J..as.s-HF ·&eFies 01: shaFes Be-ne-fi-€-i-a-11:J· Owned--{)y 

such pernon who it if; reasonably believed it, an lnteret,ted Stockholder and held of record by eaB-h 

s1;teh--fewre--0wHer-----anEl---the--1-1 umbef(s) o-f..t.J:ie----stee-k:--eefti-H.-ffite(--s}evidencin-g--s-utl� 

any other factual matter relating to the applicability of effect of this /\rticle Vll L as may be 

reasHH&hl-7-ret1t.te-ste1;-l-t,f.fn,«..,.:>.fr-perserr,and-st-1eh--pel'S0fl--&llal-l-4-1-±r11-is-h-Stte-J:i....i.n:forH'l:atH-.1l1-wtU-l-in---1-G

day n after receipt of such demand. 

I"" NHt+1-i.1-1g-ef:n:1:taiHeEl-i-n----thi-s-A-Ft--iele--¥l-ll-shal.-t-he---ooru;trued--te-fel--ie-ve---aR-y-l-Rt-er-e-steJ 

Stockholder from any fiduciary obligation imposed by lav,'. 

Not\vitlwtanding-&Hy-othcr provisions of thir; Certificate of Incorporation or any provision 

Etf-l-aw--w-h-i-eh-m-igl-1t-0ther-wi-se-peim-i. t a lesse-F--V-0-te or no v,e-te,-bu-t---i.--:rt---aEkli+i0fHB--any-affirmati ve 

vote of the holders of any particular claE,f, or neriet; of the Voting Stock required by !aw, this 

Get4-i--fK-"'nte-0.f---lHeo1--�0fat--i-e-n---B-r-aey-P-referree.-St ock De&.i-gn-a-ti-efr,--1:H:e-a-:ffrnnati\·e \10:te---B--Hhe 

holders of at least nixty fdx and tvvo thirds percent (66 2/3%) of the voting pov,er of all of the 

then.-eu-t-starnJi-flg----s-Hares-E>t'---i:he---Veti-n-g----S-t0€k-;---v-o+in-g-te-ge-tlrer as a s i-ngle---e-lass. sha11-be-reEtutre4-tB 

alter. amend or repeal ;\rticle VL Article VII, Article Vlll or thi�; Article fX. 

The corporation is to have perpetual existence. 

The corporation reserves the right to amend, alter, change or repeal any provision 

contained in this Ce1iificate of Incorporation, in the manner now or hereafter prescribed by 

statute, e¾-eept as provided in Arti-c-1-e--+X of this Certificate, and all rights conferred upon the 

stockholders herein are granted subject to this right. 
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Changes to Bylaws 

A.e Changes to Bylaw Director Removal Provisione

Section 20. Removal. Subject to any limitations imposed by law or the Certificate of 
Incorporation, the Board of Directors, or any individual Director, may be removed from office at 
any time-f.11� with or without cause� by the affirmative vote of the holders of at least a majority of 
the then outstanding shares of the capital stock of the corporation entitled to vote at an election 
of Directors; or (b) '.vithout-€-al:lsc by an affirmative vote ofgrovided howev�rJhate_ifthe holders 

,._ ,._ 

e.f--at-lea-s-t--m*trs-i-x---and-+wo-lJri-1'4s-pt-�(66-2+3-%tt)f-&l-t€fl:+mts-tarH.+ing-shares;--±f-the-he-klefse
of any class or series of capital stock are entitled to elect one ( 1) or more Directors by thee
Certificate of Incorporation, as amended from time to time, the removal of such Directorse
without cause shall be by a vote of the outstanding shares of that series or class of capital stocke
and not the outstanding shares of capital stock as a whole. (Del. Code Ann., tit. 8,e
Section 141(k)).e

B.e Changes to Bylaw Provision Regarding Bylaw Amendmente

Section 45. Amendments. Except as otherwise set forth in paragraph (i) of Section 43 
of these Bylaws, the Bylaws may be altered or amended or new Bylaws adopted by the 
affirmative vote of at least sixty uix and two thirdt1 percent (66 2/3%)�m�ri� of the voting 
power of all of the then-outstanding shares of the Voting Stock. The Board of Directors shall 
also have the power, if such power is conferred upon the Board of Directors by the Certificate of 
Incorporation, to adopt, amend or repeal Bylaws. (Del. Code Ann., tit. 8, Sections 109(a), 
122(6)). 
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