March 10, 2017

Keith E. Gottfried
Morgan, Lewis & Bockius LLP
keith.gottfried@morganlewis.com
Re:

RAIT Financial Trust
Incoming letter dated January 24, 2017

Dear Mr. Gottfried:
This is in response to your letters dated January 24, 2017, February 13, 2017 and
February 24, 2017 concerning the shareholder proposal submitted to RAIT by
Edward S. Friedman. We also have received letters from the proponent dated
February 2, 2017, February 21, 2017 and March 2, 2017. Copies of all of the
correspondence on which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.
Sincerely,
Matt S. McNair
Senior Special Counsel
Enclosure
cc:

Edward S. Friedman
efriedman@mmsolutionsinc.onmicrosoft.com

March 10, 2017

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

RAIT Financial Trust
Incoming letter dated January 24, 2017
The proposal relates to externalizing management.

There appears to be some basis for your view that RAIT may exclude the proposal
under rule 14a-8(b). You represent that the proponent holds securities that are entitled to
vote only on certain matters, which do not include the subject of this proposal.
Rule 14a-8(b) requires that in order to be eligible to have a proposal included in a
company’s proxy materials, a shareholder must hold “securities entitled to be voted on
the proposal.” Accordingly, we will not recommend enforcement action to the
Commission if RAIT omits the proposal from its proxy materials in reliance on
rule 14a-8(b). In reaching this position, we have not found it necessary to address the
alternative bases for omission upon which RAIT relies.
Sincerely,
Mitchell Austin
Attorney-Adviser

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.

EDWARD S. FRIEDMAN
***FISMA & OMB Memorandum M-07-16***

March 2, 2017
Office of Chief Counsel
Division of Corporate Finance
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549
Re:

RAIT Financial Trust
Shareholder Proposal of Edward S. Friedman

Dear Ladies and Gentlemen,
This letter responds to the “second supplemental letter” dated February 24, 2017 (the
“Second Supplement”), submitted on behalf of RAIT Financial Trust (“RAIT” or the
“Company”). The Second Supplement is RAIT’s third submission in support of its campaign to
exclude the shareholder proposal that I submitted on December 15, 2016 (the “Proposal”).1
Notably, RAIT’s Second Supplement does not raise any new arguments, nor does it
meaningfully respond to the arguments and authorities contained in my prior letters dated
February 2, 2017 and February 21, 2017. Instead, the Second Supplement merely rehashes
arguments that RAIT has already made and to which I have already responded.
RAIT’s Second Supplement again asserts that no RAIT shareholder holds securities
entitled to vote on the Proposal, and again, fails to cite a single authority supporting this
contention. See Feb. 21, 2017 Response to RAIT Supplement at 2-3; Second Supplement at 1-2.
RAIT also fails to acknowledge the wholesale shareholder disenfranchisement that it advocates.
Additionally, while the Second Supplement acknowledges that “a company’s
organizational documents cannot prohibit the submission of a shareholder proposal made in
accordance with 14a-8,” RAIT nonetheless continues to maintain that its organizational
documents prohibit RAIT shareholders from voting on virtually any Rule 14a-8 proposal.
Second Supplement at 2-3, 5. RAIT’s argument in this regard would render Rule 14a-8 nearly
meaningless for RAIT shareholders. Further, RAIT mischaracterizes my position. I have never
contended that “shareholders have the right to vote on any Rule 14a-8 proposal, regardless of its
subject matter.” See RAIT Second Supplement at 2. Instead, consistent with the language of the
Bylaws and the Declaration of Trust, it is my position that RAIT’s organizational documents do
not, as RAIT argues, effectively exclude nearly all shareholder proposals. See Feb. 2, 2017
1

In accordance with SEC Rule 14a-8(k) and Staff Legal Bulletin No. 14D, this letter is being provided
concurrently to Keith E. Gottfried, Esq., as counsel to RAIT.

Response to RAIT Letter at 5-7; Feb. 21, 2017 Response to RAIT Supplement at 3. Instead,
shareholder proposals are subject to the limitations of Rule 14a-8 and state law. RAIT can point
to no valid basis for exclusion of the Proposal, and its attempt to use its organizational
documents to exclude not only my Proposal, but virtually all Rule 14a-8 proposals, is improper
and should be rejected.
Finally, the Second Supplement yet again contends that the Proposal may be excluded
because it improperly mandates action by the board. As discussed in my prior letters, the
Proposal is precatory, but even if the Staff were to conclude that it is not precatory, the Staff
can—as it routinely has in the past—permit me to recast and resubmit the Proposal. See
Feb. 2, 2017 Response to RAIT Letter at 5-7 & n.7; Feb. 21, 2017 Response to RAIT
Supplement at 3-4. RAIT simply dismisses this well-established procedure—a posture that is
emblematic of RAIT’s indifference to the rights of its shareholders to participate in the
Company’s governance.
In short, like RAIT’s prior submissions, the Second Supplement provides no basis for
excluding the Proposal under Rule 14a-8. The Staff should permit RAIT’s shareholders to
consider and vote upon the Proposal.

Sincerely,

Edward S. Friedman

2

Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW
Washington, DC 20004
Tel. +1.202.739.3000
Fax: +1.202.739.3001
www.morganlewis.com

Morgan Lewis

Keith E. Gottfried
Partner
+1.202. 739.5947
keith.gottfried@morganlewis.com

February 24, 2017
VIA HAND DELIVERY AND E-MAIL (shareholderproposals@sec.gov)
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549
Re:

RAIT Financial Trust
Second Supplemental Letter for Shareholder Proposal of Edward S. Friedman

Ladies and Gentlemen:
On behalf of our client, RAIT Financial Trust, a Maryland real estate investment trust ("RAIT"
or the "Company"), we are writing in response to the letter dated February 21, 2017, from
Edward S. Friedman, the proponent (the ''Proponent") of a shareholder proposal that was
submitted to the Company on December 15, 2016 (the "Proposal"). This letter is intended to
supplement, but does not replace, our initial no-action request letter on behalf of the Company
dated January 24, 2017 and our supplemental letter thereto dated February 13, 2017. Such letters
discuss at length why the Proposal should be excluded from the Company's proxy statement and
form of proxy for the Company's 2017 Annual Meeting of Shareholders (collectively, the "2017
Proxy Materials"). Pursuant to Staff Legal Bulletin No. 14D (November 7, 2008), this letter is
being delivered by email to shareholderproposals@sec.gov. A copy of this letter is also being
sent on this date to the Proponent.
1.
The Proposal is excludable because the Company's shareholders are not entitled to
vote on the Proposal pursuant to the unambiguous language o( the Companv's governing
organizational document, its Declaration o( Trust. As we discussed at length in our rwo earlier
letters, the Proposal is excludable because, among other grounds discussed in those letters,
pursuant to the Company's Amended and Restated Declaration of Trust, as amended (the
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"Declaration of Trust"), 1 the Company's shareholders have very limited voting rights and, since
the Proposal is not within the specific enumerated litany of matters that shareholders are entitled
to vote on, the Company's shareholders are not entitled to vote on the Proposal. As such, in
addition to the other grounds for exclusion discussed in our earlier letters, the Proposal is
excludable (i) pursuant to Rule 14a-8(i)(l) because the Proposal is not a proper subject for action
by shareholders, and (ii) pursuant to Rule 14a-8(b) because the Proponent is not the holder of
"securities entitled to be voted on the proposal at the meeting" as is required by Rule 14a8(b)( 1).
2.
Rule 14a-8 does not provide shareholders with a separate and independent right to vote
on Rule 14a-8 proposals that does not otherwise exist pursuant to the company's organizational
documents and applicable state law and a company's organizational documents can prevent a
shareholder from being entitled to vote on a Rule 14a-8 proposal.
Rule 14a-8 provides a procedural mechanism for shareholders to request that a company include
their proposals in the Company's annual meeting proxy statement and proxy card, subject to
specific procedural and substantive grounds for exclusion that the Commission has promulgated
and interpreted over the years. Contrary to the view espoused by the Proponent, Rule 14a-8 does
not create a separate and independent legal right for shareholders to vote on Rule l 4a-8 proposals
that does not otherwise exist pursuant to the company's organizational documents and applicable
state law. The Proponent's very strained and unsupported argument is that, since the Declaration
of Trust's restriction on shareholders' voting rights provides that shareholders may vote on "such
other matters with respect to which a vote of the shareholders is required by applicable law, "
shareholders have the right to vote on any Rule 14a-8 proposal, regardless of its subject matter,
since, the Proponent argues, without any support being provided, that such a vote is required by the
federal securities laws. Such an argument by the Proponent is inconsistent with any fundamental
and logical understanding of Rule 14a-8 and the interplay between Rule 14a-8 and applicable state
law as well as the legislative history relating to the adoption of Section 14(a) of the Exchange Act.

If Rule 14a-8 could be interpreted, as the Proponent argues, as separately and independently
providing shareholders with a legal right to vote on Rule 14a-8 proposals that does not otherwise
exist pursuant to the company's organizational documents and applicable state law, there would be
no reason whatsoever for the requirement in Rule 14a-8(b)(1) that, in order to be eligible to submit
a proposal, a shareholder must hold "securities entitled to vote on the proposal at the meeting''
As was noted in our initial no-action request letter dated January 24, 2017, the Company is an intemallymanaged and internally-advised Maryland real estate investment trust ("REIT") organized under Title 8
of the Corporations and Associations Article of the Annotated Code of Maryland. As a REIT, its
principal charter document is the Declaration of Trust, which operates similar to a corporation's
certificate of incorporation.
1
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since, per the Proponent, shareholders would always be entitled to vote on the proposal since any
vote on a Rule 14a-8 proposal would be "a vote required by the federal securities laws." Such an
argument would also undercut the reasoning behind the exclusion found in Rule 14a-8(i)(l ), which
provides an exclusion for shareholder proposals that are not proper subjects for shareholder action
and which is often asserted to exclude a proposal that shareholders cannot vote on pursuant to a
company's organizational documents.
While a company's organizational documents cannot prohibit the submission of a shareholder
proposal made in accordance with Rule 14a-8 or mandate a process or deadline for the
submission of such proposals, a company's organizational documents can certainly include
provisions that prevent shareholders from being entitled to vote on a Rule 14a-8 proposal. In this
regard, the Commission has recognized that "[w}ith respect to subjects and procedures for
shareholder votes, most state corporation laws provide that a corporation 's charter or bylaws
can spec{fy the types ofproposals that are permitted to be brought before the shareholders for a
vote at an annual or special meeting. Rule 14a-8(i)(l) supports these determinations by
providing that a proposal that is not a proper subject for action by shareholders under the laws
of the jurisdiction vf the corporation's organization may be excluded from the corporation's
proxy materials." See Exchange Act Release No. 34-56914 (Jan. 10, 2008).
3.
The Company's Bylaws do not create any right for the Company's shareholders to vote
on the Proposal or any other Rule 14a-8 Proposal and, in any case, such a right would be
inconsistent with the limitations on shareholder voting rights set (orth in the Dedaration of
Trust. The Company's Amended and Restated Bylaws (the "Bylaws") do not create any right for
the Company's shareholders to vote on the Proposal or any other shareholder proposal submitted
pursuant to Rule 14a-8. Moreover, as indicated in the Maryland law opinion that accompanied
our earlier letter of February 13, 2017, regardless of what the Bylaws provide, under Maryland
law, the Declaration of Trust supersedes the Bylaws with respect to any inconsistent provisions.
As such, the Bylaws cannot provide shareholders with any voting right that is inconsistent with
the provision in the Declaration of Trust that restricts the voting rights of shareholders to specific
enumerated matters and which is unambiguous that shareholders cannot vote on the Proposal.
4.
The use of the word "direct" ·in the Proposal makes it clear that the Proposal is
intended to be a binding Proposal that mandates action by the Board. The Proposal is not cast
as a recommendation or request but as a mandate intended to be binding on the Company and the
Company's Board of Trustees (the "Board") if approved by the Company's shareholders. If
approved, the Proposal would require the Company to enter into ari advisory agreement with an
external adviser irrespective of whether the Board determined that such action was in the best
interests of the Company's shareholders. The Company believes that the use of the word "direct"
illuminates the mandatory nature of the Proposal and makes it abundantly clear that the Proposal
is intended to be a binding proposal that mandates action by the Board. Moreover, the mere

Morgan Lewis
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presence of the phrase "take the steps necessary" in the Proposal does not make the Proposal
precatory when the Proposal specifically calls for the Company's shareholders to "direct" the
Board to take specified action. As the C()mmission has stated, ''proposals by security holders
that mandate or direct (emphasis added) the board to take certain action may constitute an
unlawful intrusion on the boar1 's discretionary authority under the typical statute. On the other
hand, however, proposals that ·merely recommend or request that the board take certain action
would not appear to be contrary to the typical state statute, since such proposals are merely
advisory in nature and would not be binding on the board even if adopted by a majority of the
security holders .. , Exchange Act Release No. 12,999 (lvov. 22. 1976).

5.
Even if the Proposal was recast in precatorv terms, the Proposal would still be
excludable because the Company's shareholders would still not be entitled to vote on the
Proposal pursuant to the Declaration of Trust. Even if the Proposal was recast in precatory
terms, the Proposal would still be excludable because, regardless of whether the proposal is
binding or precatory, shareholders would still not be entitled to vote on the Proposal pursuant to
the Declaration of Trust. Accordingly, (i) under Rule 14a-8(b)(l), the Proposal would still be
excludable since the Proponent would still not hold "securities entitled to vote on the proposal at
the meeting,·" and (ii) under Rule 14a-8(i)(l), the Proposal would still be excludable since the
Proposal would continue to not be a proper subject for shareholder action since shareholders
would still not be entitled to vote on it.

*******
For the reasons set forth above and in our earlier letters of January 24, 2017 and February 13,
2017, the Company respectfully requests that the Staff confirm that it will not recommend any
enforcement action if the Company excludes the Proposal from the 201 7 Proxy Materials. Please
note that in preparing and submitting this letter on behalf of the Company, as to all matters of
Maryland law, we have relied on the Maryland law opinions that accompanied our earlier letters
and we do not purport to opine separately as to any issue of Maryland law. If \Ve can be of any
further assistance in this matter, please do not hesitate to call the undersigned at (202) 739-5947.
In accordance with Staff Legal Bulletin No. 14F, Shareholder Proposals, Part F (Oct. 18, 2011),
please send your response to this letter by email to keith.gottfried@morganlewis.com.
Very truly yours,
/

~

Keith E. Gottfried
cc:

John J. Reyle, Esq., RAIT Financial Trust
Edward S. Friedman

EDWARD S. FRIEDMAN
***FISMA & OMB Memorandum M-07-16***

February 21, 2017
Office of Chief Counsel
Division of Corporate Finance
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549
Re:

RAIT Financial Trust
Shareholder Proposal of Edward S. Friedman

Dear Ladies and Gentlemen,
This letter responds to the "supplement" dated February 13, 2017 (the "RAIT
Supplement"), submitted on behalf of RAIT Financial Ifrust ("RAIT" or the "Company"), in
support of its contention that it should be permitted t0 omit from its 2017 proxy materials the
shareholder proposal that I submitted on1 December: 15~. 2016 (the "Prowsal"). 1 In both its
original letter dated January 24, 2017 (the "RAIT Letter"), and now in its Supplement, RAIT
argues that the Proposal should be excluded because it allegedly violates various aspects of
Maryland law.
,
The Supplement is a transparent attempt to bolster RAIT's earlier- and wholly
erroneous-arguments. ' It recycles many of RAIT's original points, citing a "supplemental"
Maryland law opinion, and pelatedly'raises a purported new grou.11.d for exclusion of the Proposal:
that neithei: I nor any other RAIT shareholder holds "securities entitled to vote on the proposal at
the mee~ing," and therefore the Proposal is excludable under Rule 14a-8(b). RAIT's arguments,
old and new alike, are entirely without merit. RAIT has therefore not satisfied its burden to
establish· that it may exalude my Proposal under Rule l 4a-8.
.. I
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RAIT IS WRONG THAT NONE OF ITS SHAREHOLDERS MAY EVER VOTE
ON ANY RULE 14A-8 PROPOSAL.
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Along with my February 2, 2017 response ("Response") to the RAIT Letter, I provided
the Maryland law opi_nion of Venable, LLP (the ~Wenable Opinion"), which states unequivocally
that "Marylaqd law and the Company's.Declaration o_fTrust and·Bylaws are clear that a nonbinding, precatory proposal.is a proper subject for action by sharehold.ers of the Trust." Venable
Opinion at 2. In ai:i- attempt to overcome this conclusiqn~ .RAIT devotes
the. ~ulk of its.. .
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I ln accordance with SEC: Rule: 14a-8(k) and Staff Legal Bulletin No. I4D, this Jetter is being provided
concurrently to Keith E . Gottfried, Esq., as counsel to RAIT.
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Supplement to arguing-for the first time-that the Proposal, even if precatory, should still be
excluded under Rule l 4a-8(b) because I do not hold "securities entitled to vote on the proposal at
the meeting." Supplement at 2-9. 2 Notably, RAIT does not argue that I would not be entitled to
vote on the Proposal because I do not own the appropriate amount or class of shares; instead,
RAIT argues that none of its shareholders holds securities entitled to vote on the Proposal. See
RAIT Supplement at 2 (arguing that "the Company's shareholders are entitled to vote only on
enumerated matters, which do not include the subject matter of the Proposal or the Proposal
itself," and that the Proposal is therefore excludable under Rule 14a-8(b)). In other words, RAIT
argues that no RAIT shareholder may ever vote on any Rule 14a-8 proposal,.except perhaps for
proposals that fall within th~ extremely limited matters enumerated in Article VIII, Section 2(a)
through (e) of the Declaration of Trust. This argument, if accepted, would drastically expand
the reach of the exclusion in Rule 14a-8(b). Such an extension is both unwarranted and
unprecedented; not surprisingly, RAIT does not cite a single authority to support it.
First, the Declaration of Trust does not require the Proposal to be excluded. The
Declaration of Trust provides that shareholders may vote on "such other matters with respect to
which a vote of the shareholders is required by applicable law." Declaration of Trust, Article
VIII, Section 2(f). As discussed in my Response and in the Venable Opinion, this provision
encompasses non-state law matters, including votes required by the federal securities laws.
Therefore, an otherwise valid shareholder proposal submitted under Rule 14a-8 is a matter upon
which shareholders are entitled to ·vote·under the Declaration of Trust. See Response at 6;
Venatile ;Opinion at 3-4. RiAIT?s argument to the contrary would',· if accepted, create the absurd
result of exduding 'virtually' all sh~reholder proposals·tinder Rule 14a-8: Such.a result is
nonsensical and is not supported by the 'language :iri the Declaration Of Trust.
\
...
.
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: . Second, Section 3'05(b)(ix).ofthe Bylaws ~xpressly contemplates the submission of Rule
14a-8 proposals: "nothing.iii this Sectiori.·305 shall be deemed t@ affect the· rights.of shareholders
to request inclusion of.proposals in the Trust's proxy statement pursuant to,,and in compliance
with, Rule 14a-8 ofithe Exchange1Act.':' 1 According.to RAIT, this '.p rovisionis a.''me.1;e propedural
mechanism" that permits shareholders to ~·submit" Rule 14a-8 proposal's, hut'does not permit
shareholders to vote ori those proposals. Supplement at 8. But this reading of the Bylaws would
render the act of submitting 1a Rule: l.4a-8 proposal an empty forinalism.because shareholder
proposals, even when &ubmitt~d in compliance with Rule l 4a-8, :would almo~t universally be
excluded under RAIT's expansive reading of Rule 14a-8(b). Such a reading would also render
Section 305(b)(ix) meaningless . . Ftirther,'RAIT's ·aigillnent ignore~ the:Staffs 'recognition that
otherwise proper Rule I4aJ8 pfopo'sals may·riot lb'e preeluded by the~company"s· organizational
documents. Veriable Op'ini'o n 'a t 5 ri'. IO'(dting Dollar i'J·ee Store, lnc., SEC No-Action Letter
(Mar. 7, 2008)).
t.
.
.
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· Third, RAIT:cites rlo Staff guidance or .other a'uthorities suggesting that a proposal may
be excluded based·on the Jiationale that none of a company's sh'aieholders owns, "securities
entitled to vote on.the proposal at the meeting"1under Ruie l 4a-8.(b). " Ins~ead~ all of the
authorities cited by RAIT iinvolve companies with multiple classes 9f stock and proponents who
- - -- - - -·- ··- - '
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2 This argument is similar to RAlT's argument in its Letter that the Proposal is not the proper subject for
1 •
shareholder action under Rule l 4a-8(i)( I), and·fails•for sih:iilar reasons.
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owned a class of stock with sharply limited voting rights. See, e.g., Staff Legal Bulletin No. 14
(July 13, 2001) (where a proposing shareholder 1owned only class B common stock-a class of
stock entitled to vote only on th~ electibn of diryctors- the company could exclude under Rule
14a-8(b) a shareholder's proposal about executive compensation because the shareholder did not
'
I
"own securities entitled to vote on the proposal at the meeting"); Scripps Networks Interactive,
Inc., SEC No-Action Letter (Jan. 14, 2016) (company could exclude a proposal under 14a-8(b),
where the company had multiple classes of stock and the proponent owned Class A common
shares, which with limited exceptions, had "no voting power" and did not "have the right to
participate in any meeting of shareholders or to have notice thereofl); The Washington Post
Company, SEC No-Action Letter (Dec. 2( 2004) (similar; proponent held Class B shares, with
lesser rights than other classes of stock); The E. W Scripps Company, SEC No-Action Letter
(Dec. 4, 2006) (same).
·
'
Indeed, in many of the ccises cited by RAIT, the class of shares owned by the proponent
had such limited voting rights that the proponent was not even entitled to participate in
shareholders' meetings, much less to vote on matters, including shareholder proposals, raised at
those meetings. See The New York Times Company, SEC No-Action Letter (Dec. 31, 2008)
(proponent owned only Class A Common Stock, and the company's articles of incorporation
provided that "the entire voting power shall be vested solely and exclusively in the holders of the
shares of Class B Common Stock . .. and the holders of the Class A Common Stock shall have
no voting power, and shall not have the right to participate in any meeting of stockholders or to
have notice thereof'); see also·Scripps Nefworks Interactive, Inc.:, SEC No-Adion Letter'
·
(Jan. 14, 2016); The NeW. 'YorkTiimes Company,iSEC No.:Action~u~tter·(Jan. 15, 2008); 3 The ·
New York Times C~mpany, SEONd-Action Letter (Dec. 18, 2006); !The New YorkTimes
·
Company, SEC No-Actidn Letter (Jan. 3, 2003)!· 1That'is not the case here. And beyond citing
these cases, which:~re n~.t on poin~, ~T offers ho e~p~anatio.n \l\lhy the Staff sho~ld interpret
Rule l 4a-8(b) to exclude RAIT shareholders from votthg on virtually any Rule 14a-8 proposal.
t.
r ·
l ·.1·
It is not ~urprising that RAIT can cite no precedent to support this untenable position. If
RAIT's position were to be adopted, Rule 14a-8(b), which is intended to exclude only .proposals
made by certain individual shardholders who do not m~et ownership requirements, could be used
to cripple all shareholders' rights to submit even non-binding precatory proposals, undermining
the purpose of Rule l 4a-8. Cf Staff Legal Bulletin No. 14 ("Rule 14a-8 provides an opportunity
for a sharehblder owriing: a telati'vely small amo'unt of a company's· securities to have his or her
proposal placed . . .I for presentation to a vote·at an annual or speci~l meeting Iof shareholders. It
has become focreasiilgly 'popuiar because i't prdvides an.·avenue for' communication between
shareholders and companies; as well as among shareho'l<lers themselves."').
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THE PROPOSAL.IS PRECATdRY AND NON-BINDING.
.
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RAIT spends the remaincl.er of its ~:Upplement ~ep.eating its contention that the Proposal is
not precatory, but is .ipstead .an iUegal r'rnandatf' on the Board.ofTr.uste.es ofRAiiT, (the
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3 The RAIT Supplement :cites The N'ew Yor.~ Ti'mes Company, SEC No-Action Letter (Dec. 14, 2007) at the
b~ttom of 4, which was the date of the Times' letter to the SEC. The date of the SEC No-Action letter was
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"Board"). This argument is meritless. As explained in my Response to the RAIT Letter, the
Proposal contains language-that the Board "take the steps necessary to externalize
management"- that the Staff has long viewed as signifying a precatory proposal. Response at 56; Venable Opinion at 2-3 & n.1. See also Staff Legal Bulletin No. 14D (Nov. 7, 2008); The
Adams Express Co., SEC No-Action Letter (Jan. 26, 2011).
According to RAIT, none of this matters because the Proposal contains the word "direct."
In RAIT's view, this single word transforms the Proposal into a "mandate," and thus a violation
of Maryland law. RAIT Supplement at 9. This is incorrect: the Proposal's o.ther language
confirms that it is precatory in nature.
But even if the Staff wery to conclude-based on the presence of the word "direct"- that
the proposal is not precatory, the Staff can simp~y ask that I recast the proposal and substitute
another word like "request." Response at 5-6 & n.7. This is an alternative the Staff has utilized
in other matters to make a minor change without discarding an otherwise valid proposal. See,
e.g. , Celgene Corp., SEC No-Action Letter (Mar. 27, 2013). And the Staff is free to do so here.
RAIT essentially ignores this point, suggesting only that such revisions should occur in "limited
circumstances." RAIT Supplement at 11 (citing Staff Legal Bulletin 14 (CF)§ 3.5 (July 13,
2001)). But the cases cited in my Response concern very similar proposals, where a minor
change was made to avoid a wholesale rejection of the proposal at issue. NextEra Energy, Inc.,
SEC No-Action Letter (Feb. 24, 2016); Celgene Corp., SEC No-Action Letter (Mar. 27, 2013);
The Goldman Sachs Gro'(.lp, Inc. ~ SEO No-A.ction Letter (Feb. 7, 2013); !EC Electronics Corp.,
SEC No-Action ·Letter (Oct. 3'1 ~ 2012); .Bank ofAmerica Corp,, SEC No-Action Letter (Feb. 16,
2011); MGM Mirage; SEC No-Action Letter (Feb. 6, 2008); Cisco Systems, Inc., SEC.No-Action
Letter (July 29, 2005);. Constellation Energy Group, Inc!,. SEC No-Action Letter (Mar. 2, 2004).
Because the Proposal is non-binding, it does not intrude onto the Board's authority or otherwise
violate Maryland law~ ' 1 1
·
I l1" .. :
' l ti :r1 I
1 :11 :• I
:
,! ! :.
; " I :.': '. . I
l ' ' ; :'.
III.
CONCLUSION 1
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For the foregoing reasons, and those discussed in my Response, the Proposal complies
with SEC Rule I 4a::.8: Therefore, !I respectfully request.that the Staff rej1ect RAIT:' s groundless
reqlfest to exclude the PioposaLfrom RAIT' s 2017 proxy.materials; and instead require RAIT to
give its shareholders the opportUnity to corisidcit and vote on the Proposal.
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February 13, 2017

VIA HAND DELIVERY AND E-MAIL (shareholderproposals@sec.gov)
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549
Re:

RAIT Financial Trust
Supplemental Letter for Shareholder Proposal ofEdward S. Friedman ·

Ladies and Gentlemen:
On behalf of our client, RAIT financial Trust, a Maryland real estate investment trust ("RAIT"
or the "Company"), we are writing in response to the letter dated February2, 2017, from Edward
S. Friedman (the "Proponent"), attached hereto as Exhibit C (the "Proponent Response Letter''),
responding to the Company's no-action request letter dated January 24~ 2017 (the "Initial NoAction Request Letter") regarding a shareholder proposal (the "Proposal") and the statement in
support thereof (the "Supporting Statement") that was submitted by the Proponent for inclusion
in the Company's proxy statement and form of proxy for its 2017 Annual Meeting of
Shareholders (collectively, the "2017 Proxy Materials").
As counsel to the Company, we hereby supplement the No-Action Request Letter and request
confirmation that the Staff (the "Staff') of the Division of Corporation Finance of the Securities
and Exchange Commission (the "SEC" or the "Commission") will not recommend enforcement
action if the Compa..11y excludes the Proposal and the Supporting Statem~nt from the 2b 17 Proxy
Materials for the reasons set forth in the Initial No-Action Request Letter and this letter. This
letter is intended to supplement, -but does not replace, the Initial No-Action Request Letter.
Pursuant to Staff Legal· Bulletin
14D (November 7, 2008), this letter and its exhibits are
being delivered by email to shareholderproposals@sec.go_y. A copy of this letter and its exhibits
also is being seni on this date to the Proponent.

No.

Almaty Astana Beijing Boston Brussels Chicago Dallas Dubai Frankfurt ~larrisburg Hartford f-louston London Los Angeles Miami Moscow
New York Orange Couniy Paris Philadelphia Pittsburgh Princeton San Francisco Santa Monica Silicon Valley Tokyo Washington _Wilmington
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For the sake of brevity, we will not repeat the arguments covered in the Initial No-Action
Request Letter which explains why the Company believes that the Proposal and the Supporting
Statement are excludable from the 2017 Proxy Materials under Rules 14a-8(c), Rule 14a-8(i)(l),
Rule 14a-8(i)(2), Rule 14a-8(i)(6) and Rule 14a-8(i)(3). Instead, we will focus on addressing two
issues raised by the Proponent Response Letter.
The most significant and threshold issue raised by the Proponent Response Letter is whether
shareholders are entitled to vote on the Proposal, regardless of whether the Proposal is precatory
or binding. The second issue raised by the Proponent Response Letter is whether the Proposal, as
worded, is precatory or binding. While both of these issues are addressed in this letter, the fatter
becomes irrelevant if the Staff concurs in the Company's view that, consistent with Rule 14a-8
and the interpretations thereof and the no-action letters issued by the Staff that are cited in this
letter, the Proposal is excludable because, pursuant to the Company's Amended and Restated
Declaration of Trust, as amended (the "Declaration of Trust")/ the Company's shareholders are
entitled to vote on only certain enumerated matters, which do not include the subject matter of
the Proposal or the Proposal itself. Not only does that mean that the Proposal is excludable under
Rule 14a-8(i)(l) because the Proposal is not a proper subject for action by shareholders, as
discussed in detail in the Initial No-Action Request Letter, but also, as explained below, that the
Proposal is excludable under Rule 14a-8(b). To provide further support for the analysis included
below, the Matyland Law Opinion that was provided with the Initial No-Action Request Letter
(the "Initial Maryland Law Opinion") has been updated and supplemented and is attached hereto
as Exhibit A (the "Supplemental Maryland Law Opinion"). For the Staffs convenience of
reference, the Initial Maryland Law Opinion is attached hereto as Exhibit B.

I.

THE PROPOSAL IS EXCLUDABLE BECAUSE THE COMPANY'S
SHAREHOLDERS ARE NOT ENTITLED TO VOTE ON THE PROPOSAL

In the Initial No-Action Request Letter, the Company detailed at length why the Proposal is not a
proper subject matter for shareholder action, including that shan~holders were not entitled to vote
on the Proposal pursuant to the Declaration of Trust, and, accordingly, as supported by the Initial
Maryland Law Opinion, the Proposal is excludab1e pursuant to Rule l 4a-8(i)(l ).
The same facts that justify the exclusion of the Proposal pursuant to Rule l 4a.,.8(i)(l) also justify
the exclusion of the Proposal pursuant to Rule 14a-8(b)(l). Rule 14a-8(b)(l) provides, among
1 As was noted in the Initial No-Action Request Letter, the Company is an internally-managed and
internally-advised Maryland real estate investment trust ("REIT") organized under Title 8 of the
Corporations and Associations Article of the Annotated Code of Maryland. As a REIT, its principal
charter document is the Declaration of Trust. which operates similar to a corporation's certificate of
incorporation.
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other things, that in order to be eligible to submit a proposal, a shareholder must hold "securities
entitled to vote on the proposal at the meeting." Under Rule 14a-8(t), a company may exclude from
its proxy materials a proposal submitted by a proponent who fails to satisfy Rule 14a-8(b)(1 )'s
eligibility requirements. As the Staff is aware, pursuant to Rule 14a-8(f), the Company: was not
required to send the Proponent a notice of its failure to meet the eligibility requirements of Rule
14a-8(b) since that is a deficiency that could not be remedied by the Proponent.
A. The Company's Declaration of Trust does not permit shareholders to vote on the Proposal.

As was noted in the Initial No-Action Request Letter, the Company's Declaration of Trust
specifically enumerates in Article VIII, Section 2 of the Declaration of Trust the matters that the
Company's shareholders may vote upon and provides as follows:
"VotingRights. Subject to the provisions of any class or series o._fShares then outstanding,
the shareholders shall be entitled to vote only on the following matters [emphasis added]:
(a) termination of REIT status as provided· in Article· V, Section (l)(C), (b) election. of
Trustees as provided in Article V, Section 2(~Vand the removal a/Trustees as provided in
Article V, Section 3; (c) amendment of the Declaration of Trust as provided in Article X; (d)
.termination of the Trust as provided in Article XIL Section 2; (e) merger or consolidation of
the Trust, or the sale or disposition ofsubstantially all of the Trust Property, as provided in
Article XI; and (f) such other matters with respect to which a vote ofthe shareholders is
required by applicable lmv or the Board ofTrustees has adopted a resolution declaring that
a proposed action is advisable and directing that the matter be submitted to the
shareholders for approval or ratification. Except witiz respect to theforegoing matters, no
action taken by the shareholders at any meeting shall in any way bind the Board of
Trustees. "

Given that the matters that the Company's shareholders can vote on pursuant to Article VIII,
Section 2 of the Declaration of Trust do not include the subject matter of the Proposal or the
Proposal itself, the Proponent is not the hqJder of"securities entitled to be voted on the proposal
at the meeting'' as is required by Rule 14a~8(b)(l). 2 AccQJ;,tfI~gly, the Proposal is excludable
· ·· ·; '
·. ,,, ,
pursuantto Rule 14a-8(b).
.
.
.
.
In Staff Legal Bulletin No. 14 (July 13,2001) ("'SLB·No. 14"), Question and Answer C. l.b, the
Staff demonstrated how the ownership of stock with limited voting rights .could provide a basis for
excluding a·proposalpursuant to Rule 14a-8(b). To illustrate the requirement contained in Rule
14a-8(b) that a shareholder 'must own company securities entitled to be voted on the proposal. at the
meeting, SLB No. 14 provides the follovving illustrative example of a situation where. the proposal
.

2

Supplemental Maryland Law Opinion, p, 2, ~ I
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would be excludable:

"A company receives a proposal relating to executive compensation from a shareholder
who owns only shares of the company's class B common stock. The company's class B
common stock is entitled to vote un(v on the election of directors. Does the shareholder'.s
ownership ofonly class B stock provide a basis for the company to exclude the proposal?
Yes. This would provide a basis for the company to exclude the proposal because the
shareholder does not own securities entitled to be voted on the proposal at the meeting."

B. There is no. requirement under A-faryland law (or shareholders to vote on Rule 14a-8
Proposals.
Further, as the Supplemental Maryland Law Opinion indicates, it is unquestionable that there is
no statutory or other legal requirement under the laws of the State of Maryland that shareholders
of.a Maryland real estate investment trust are required to vote on a proposal submitted.pursuant
to Rule l 4a-8. Moreover, as the Supplemental Maryland Law Opinion indicates, neither the
Proposal itself nor the subject matter thereof are matters which Maryland law require shareholders
to vote on and there is no applicable law that would trigger a right of shareholders to vote on the
Proposal and that would override the general restrictions on shareholder voting rights contained in
the Declaration of Trust. 3
The Staff has consistently concurred that a company may exclude from its proxy materials
shareholder proposals submitted by proponents who do not hold stock entitled to vote on the
proposal. In Scripps Networks Interactive, Inc. (Jan. 14, 2016), the Staff granted no-action relief
with respect to a proposal submitted by a proponent who, ?.s the holder of Class A Common
Shares with limited voting rights, did not have the right to vote on the proposal and has twice
before agreed that it would take no action if the Company· omitted proposals presented by
holders of its Class A•. Common Shares. Similarly, in The New York Times Company (Dec. 31,
2008), the Staff concurred in excluding a proposal under Rule 14a-8{b) that was submitted by a
proponent, who as the holder of Class A Common Stock was not entitled to vote on the
proposal. Further, in The Washington Post Company (Dec. 24, 2004), the Staff concurred in the
exclusion of a proposal under Rule 14a-8(b) that was submitted by a proponent, who as the
holder of Class B Common Stock, was not entitled to vote on the proposal. See also The New
York Times Company (Dec. 14, 2007); The New York Tirnes Company (Dec'. 18;, 2006); The E.
W Scripps Company (Dec. 4, 2006); and The New York Times Company (Jan. 3, 2003).
1

.

3

Supplemental Maryland Law Opinion, p. 2, lll
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C. Rule 14a-8 does not create separate and independent voting rights not otherwise granted to

shareholders pursuant to a company's organizational documents or applicable state law.

In the Proponent Response Letter,. the Proponent attempts .. to do an end-run around the
Declaration of Trust's restrictions on shareholders' voting rights by suggesting, .without any
support being provided, that Rule l 4a-8, standing on its own, creates a separate and independent
voting right for shareholders not otherwise granted to shareholders pursuant to a company's
organiZational documents or applicable state law. 4 The Proponent is apparently under. the
mistaken belief that Rule 14a-8 is not only a rule that dictates a process by which shareholders
are able to submit shareholder proposals for inclusion in a company's annual meeting proxy
statement, subject to certain eligibility and procedural requirements, but the Proponent also
believes that a vote on a Rule 14a-8 proposal is a vote required by the federal securities laws
when no such support exists for such an argument. As applied to the Company, the Proponent's
very strained and unsupported argument is that, since the Declaration of Trust's restriction on
shareholders' voting rights provides that shareholders may vote on "such other matters with
respect to which a vote of the shareholders is required by applicable law, " shareholders have the
. right lo vote on any Rule 14a-8 proposal, regardless of its subject matter, since, the Proponent
argues, without any support being provided, that'such a vote is required by the federal secuiities
laws. Such an argument by the Proponent defies any fundamental and logical understanding of
Rule 14a-8 and the interplay between Rule 14a-8 and applicable state law as well as the legislative
· history relating to the adoption of Section 14(a) of the Exchange Act. As former Commission
Chairman Ganson Purcell explained to. committee of the House of Representatives in 1943: "[t]he
rights that we are endeavoring to assure to the stockholders are .those rights that he has
traditionally had under State law to appear at the meeting; to make a proposal; to speak on that.
proposal at appropriate length; and to have his proposal voted on."5
·

a.

The Proponent's unsupported and strained argument also.seems to ignore the past statements by the
Commission with regards to the limits .of its authority under Section 14(a) of the Exchange Act to
regulate the procedures by which proxies are solicited and the disclosures that are made to investors
in connection with such solicitation activities and the limits of such authority, including that the
federal proxy authority has always been based on protecting and reinforcing the. rights of security
holders as they exist under state law, including, but not limited to, voting rights,· at1d has never been
intended to conflict with the role of the states as the primary governmental authority in establishing.
and overseeing shareholder voting rights. As the Commission has stated with respeCt to the interplay
between its authority to regulate the proxy process and state.law, "to identify the rights that the
Proponent Response Letter, p. 6, if 3
Securities and Exchange Commission Proxy Rules: Hearings on H.R. 1493, H.R. 1821, and H.R. 2019
Before the Hous.e Comm. on Interstate and Foreign Commerce, 78th Cong., 1st Sess., at 172 (1943)
·
(testimony of Commission Chairman Gans9n Purqell).
4

5
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proxy process should protect, the Commission has taken as its touchstone the rights of securitJ
holders guaranteed to them under state corporate law . .. Thus, the federal proxy authority is not
intended to supplant state law, but rather to reinforce state law rights with a sturdy federal
disclosure and proxy solicitation regime, To that end, the Commission has sought to use its
authority in a manner that does nor conflict with the primary role of the states in establishing
corporate governance rights." See Exchange Act Release No. 56,160 (July 27, 2007).

1

If Rule 14a-8 could be interpreted, as the Proponent argues, as separately and independently
providing a legal right for shareholders to vote on proposals submitted pursuant thereto regardless of
the company's--0rgamzatiooal dQCUlllents and-applicable_state Jaw, there would be no reason
whatsoever for the requirement in Rule 14a-8(b)(1) that, in order to be eligible to submit a
proposal, a shareholder must hold "securities entitled to vote on the proposal at the meeting' since,
per the Proponent, shareholders would always be entitled to vote on the proposal since any vote on a
Rule 14a-8 proposal would be "a vote required by the federal securities laws."
The Proponent's argument that an independent and separate voting right exists under Rule 14a-8
regardless of a company's organizational documents and applicable state law would also undercut
the reasoning behind the exclusion found in Rule 14a-8(i)(l ), which provides an exclusion for
shareholder proposals that are not proper subjects for shareholder action and which is often asserted
to exclude a proposal for which shareholders cannot vote on pursuant to a company's organizational
· documents. In this regard, the Commission has recognized that "[w]ith respect to subjects and
procedures for shareholder votes, most state corporation laws provide that a corporation's
charter or bylaws can specifo the types ofproposals that are permitted to be brought before the
shareholders for a vote at an annual or special meeting. Rule 14a-8(i)(l) supports these
determinations by providing that a proposal that is not a proper subject for action by
shareholders under the laws of the jurisdiction of the corporation's organization may be
excluded from the corporation's proxy materials." See Exchange Act Release No. 34-56914
(Jan. 10, 2008).

D. The carve-out in the Declaration of Trust (or matters requiring a shareholder vote under
applicable law does not eviscerate the rest of the language in the Declaration of Trust that
restricts shareholders from voting on any matters other than the matters specifically
enumerated in the Declaration of Trust.
As the above makes abundantly clear, it defies logic or any fundamental understanding of Rule
14a-8 or Section 14(a) of the Exchange Act to suggest that the Commission 'ever intended to
create a separate and independent voting right for shareholders preemptive of state la\v through
the adoption of Rule 14a-8 and, accordingly, a provision in a company's charter that restricts
voting rights except as required by applicable law cannot reasonably be interpreted to mean that
shareholders have an independent and separate right created under federal law to vote on a Rule
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14a-8 proposal. As the Supplemental Maryland Law Opinion indicates, the carve-out in the
Declaration of Trust for matters requiring a shareholder vote under applicable law is a typical
and rudimentary carve-out that acknowledges that the Declaration of Trust does not seek to
override applicable law and that the Company will comply (as it must) with applicable law, but
which is not meant to eviscerate the rest of the language in the Declaration of Trust that restricts
shareholders from voting on any matters other than the matters specifically enumerated in the
Declaration ofTrust. 6
In the past, when the Staff has concurred that, pursuant to Rule 14a-8(b), a company may
exclude from its proxy materials shareholder proposals submitted by proponents who do not hold
stockentitled to vote on the proposal, such as Scripps Networks Interactive, Inc., The New York
Times Company and The Washington Post Company no-action letters from the Staff cited above,
the charter provision restricting the voting rights of shareholders to a limited number of matters
included a carve-out, similar to the one included in the Declaration of Trust, for matters requiring
a vote pursuant to applicable law, which typically refers to the law of the company's state of
organization since that is generally the only applicable law that would apply to a shareholders'
voting rights. In Scripps Networks Interactive, Inc. (Jan. 14, 2016), Article Fourth of Scripps
Networks Interactive, Inc.'s Amended and Restated Articles of Incorporation provided that the
Class A shares shall have no voting power (other than limited rights to elect directors) except as
otherwise required by the laws of the State of Ohio. Similarly, in The New York Times Company
(Dec. 3"1; 2008), Article Fourth of The NewYotk Times Company's Certificate oflncorporation
-proviaes tnatThe holaers mthe-cla:ss~K common stocK-sJrall_h-ave nu-voting power-exceptas~
otherwise required by the laws of the State of New York. Finally, in The Washington Post
Company (Dec. 24, 2004), Article Fourth of The Washington Post Company's Restated Articles
of Incorporation provides that the Class B common stock shall have no voting power (other than
limited rights to elect directors and to vote on certain transactions) except as otherwise provided
·
by law.
E. The Companv's Bvlaws do not create a right for shareholders to vote on Rule 14a-8
proposals.

In a fmther attempt to distract the readerfrom the Declaration of Trust's very clear restrictions
on shareholders' voting rights, the Proponent Response Letter attempts to argue that the
Company's Amended and Restated Bylaws (the "Bylaws") create a right for shareholders to vote
on a shareholder proposal submitted pursuant to Rule 14a-8. In support of that argument, the
Proponent relies on a reference to Rule 14a-8 included in the Bylaws' provisions regarding
advance notice for trustee nominations and shareholder proposals submitted outside of Rule 14a8. As the Supplemental Maryland Law Opinion indicates, the advance notice provisions of the
6

Supplemental Maryland Law Opinion, p. 2, i! I
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Bylaws do not, in any manner, create the right for shareholders to vote on a shareholder proposal
submitted pursuant to Rule 14a-8. 7 The reference to Rule 14a-8 included in the Bylaws, which is
commonplace for advance notice provisions included in corporate bylaws, is intended to provide
that the advance notice provisions and the process dictated thereby only apply to shareholder
proposals that are submitted outside of Rule 14a-8, and the eligibility and procedural
requirements and submission deadlines included in the Bylaws' advance notice provisions are
not intended to apply to shareholder proposals submitted pursuant to Rule 14a-8, which have
their own separate eligibility and procedural requirements and submission deadlines pursuant to
Rule 14a-8, and which cannot be altered by corporate bylaws. In fact, the Bylaws specifically
indicate that the advance notice provisions in the Bylaws do not apply to shareholder proposals
·submitted pursuant to Rule 14a-8. The advance notice provisions are consequently a mere
procedural mechanism, for shareholders to adhere to when submitting advance notices of trustee
nominations and shareholder proposals outside of Rule 14a-8, and they confer no additional
substantive rights to a shareholder seeking to submit a proposal pursuant to Rule 14a-8.
To further bolster its unsupported argument, the Proponent attempts to argue that the reference to
Rule 14a-8 in the Bylaws "acknowledges" that "any proposal submitted in accordance with
fede..ral securities laws preempts both state laws and any limitation in RA/T's organizational
documents with respect to shareholder proposals. 8" This statement from the Proponent Response
Letter is incorrect and reflects a flawed and mistaken understanding of Rule 14a-8 because, as
discussed above, Rule 14a-8 does not, by itself: grant shareholders any voting rights whatsoever
where such voting rights are denied by a company's organizational documents. While a
· company's organizational documents cannot prohibit the submission of shareholder proposals
made in accordance with Rule 14a-8, a company's organizational documents can certainly
include provisions that cause such a proposal to be excludable pursuant to Rule 14a-8 and/or
prevent shareholders from voting on such a proposal. The Staff has long acknowledged that,
pursuant to Rule 14a-8(b), a shareholder proposal can be excluded from the company's proxy
statement. if a company's organizational documents prevent shareholders from voting on a Rule
14a-8 proposal since Rule 14a-8(b)(l) requires that in order to be eligible to submit a proposal, a
shareholder must hold "securities entitled to .vote on the proposal at the meeting". See Scripps
Networks Interactive, Inc. (Jan. 14, 2016); The New York Times Company (Dec. 31, 2008); and
The Washington Post Company (Dec. 24, 2004).
·

7

8
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F. The Declaration of Trust and its restrictions on shareholders' voting rights supersedes the
Bylaws with respect to any inconsistent provisions.

As the Supplemental Maryland Law Opinion indicates, even if the Bylaws could be interpreted
to provide a right to shareholders to vote on the Proposal, such right would be inconsistent with
the limitations on shareholder voting rights set forth in the Declaration of Trust. 9 The
Supplemental Maryland Law Opinion further provides that, regardless of what the Bylaws
provide, under Maryland law, to the extent that the Declaration of Trust and the Bylaws are
inconsistent or conflict with each other, the Declaration of Trust supersedes the Bylaws with
respect to· any inconsistent provisions. 10 As such, the Bylaws cannot provide shareholders with
any voting right that is inconsistent with the provision in the Declaration of Trust that restricts
the voting rights of shareholders to specific enumerated matters and which is unambiguous that
shareholders cannot vote on the subject matter of the Proposal or the Proposal itself. 11
Because the Proponent does not hold securities entitled to vote on the subject matter of the Proposal
or the Proposal itself; the Company believes, for the. reasons discussed in the Initial No-Action
Request Letter, that the Proposal is not a proper subject matter for shareholder action and,
accordingly, is excludable pursuant to Rule 14a-8(i)(l). Further, for the reasons discussed above,
the Company believes that the Proposal is also excludable under Rule 14a-8(b).
II.

THE USE OF THE WORD "DIRECT" IN THE PROPOSAL MAKES IT CLEAR
THAT THE PROPOSAL IS INTENDED TO BE A BINDING PROPOSAL THAT
MANDATES ACTION BY THE BOARD

The Proposal provides that "the .shareholders of RAIT Financial Trust ("RAIT") hereby direct
the board of trustees ("Board") to take the steps necessary to externalize management by
entering into an advisory agreement with an external adviser, which may be NexPoint Real
Estate Advisors ("NexPoint"), an affiliate of Highland Capital ]vfanagement ("Highland"), and
to update shareholders on the externalization process within 60 days of the resolution's
adoption" [emphasis added].
The Proposal is not cast as a recommendation or request but as a mandate intended to be binding
on the Company and the Company's Board of Trustees (the "Board") if approved by the
Company's shareholders. If approved, the Proposal would require the Company to enter into an
advisory agreement with an external adviser irrespective of whether the Board determined that
such action was in the best interests of the Company's shareholders. The Company believes, as
Supplemental Maryland Law Opinion, p. 3, iJ N
Supplemental Maryland Law Opinion, p. 3, if N
11 Supplemental Maryland Law Opinion, p, 3, if IV

9

10
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supported by the Supplemental Maryland Law Opinion, that the use of the word "direct"
illuminates the mandatory nature of the Proposal and makes it abundantly clear that the Proposal
is intended to be a binding proposal that mandates action by the Board. 12
As the Commission has stated, "proposals by security holders that mandate or direct (emphasis
added) the board to take certain action may constitute an unlattful intrusion on the board's
discretionary authority under the typical statute. On the other hand, however, proposals that
merely recommend or request that the board take certain action would not appear to be contrary
to the typical state statute, since such proposals are merely advisory in nature and would not be
binding on the board even if adopted by a majority of the security holders. " Exchange Act
Release No. 12, 999 (Nov. 22, 1976).
The Proponent Response Letter focuses on the Proposal's use of the language "to take the steps
necessary" to distract the reader from the use of the word "direct. " 13 In that regard, the Company
believes that the Proponent Response Letter mischaracterizes Staff Legal Bulletin No. 14D (Nov.
7, 2008) ("SLB No. 14D") as SLB No. 14D does not say that the inclusion of the language
"taking the steps necessary" means that the proposal is automatically precatory and non-binding
for purposes of Rule 14a-8. 14 In fact, in the three no-action request letters to the Staff cited in
SLB No. 14D, where the Staff indicated that a revised proposal that added the words "to take the
steps necessary" would cause the proposal to be precatory and non-binding, such words were
required by the Staff to be juxtaposed with words indicating that the proposal recommended,
requested or urged action, certainly not words indicating that the proposal was a mandate,
directive or command. See SBC Communications Inc. (Jan, 11, 2004); Gyrodyne Co. of America,
Inc. (Aug. 18, 1999); and Sears, Roebuck and Co. (Feb 17, 1989). Further, the Proponent cites
Adams Express Co. (Jan. 26, 2011) in the Proponent Response Letter, 15 notwithstanding that the
no-action letter was issued by the Staff of the SEC's Division .of Invesrment lVlanagement and
not the Staff of the SEC's Division of Corporation Finance, to support his argument that the use
of the words "to take the steps necessw~v" avoids a basis for excluding a proposal. Regardless of
its questionable precedential value, the Adams Express Co. no-action letter is distinguishable and
not particularly helpful to the Proponent's argument since the Staff of the SEC's Division of
Investment Management allowed the proposal'b ·detect to be cured by the juxtaposition of the
words "take the steps necessary" with the word "should" which, unlike the language used by the
Proponent in the Proposal, is no.t indicative of a mandate, directive or command:
For the reasons discussed above, and as supported by the Supplemental Maryland Law Opinion, the
Supplemental Maryland Law Opinion, p. 3, .~ V
Proponent Response Letter, p. 5, ii 3 .
14 Proponent Response Letter, p. 5, ii 3
15
Proponent Response Letter, p. 5, ii 3
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Company believes that the Proposal, as currently worded, is not precatory, but rather has been cast
as a mandate intended to be binding on the Company and the Board.

III.

EVEN IF THE PROPOSAL WAS RECAST IN PRECATORY TERMS, THE
PROPOSAL WOULD STILL BE EXCLUDABLE BECAUSE THE COMPANY'S
SHAREHOLDERS WOULD STILL NOT BE ENTITLED TO VOTE ON THE
PROPOSAL PURSUANT TO THE DECLARATION OF TRUST

Even if the Proposal was recast in precatory terms, the Proposal would still be excludable under
Rule 14a-8(b) and Rule 14a-8(i)(l) because, as the Supplemental Maryland Law Opinion
indicates, shareholders would still not be entitled to vote on the Proposal pursuant to the
Declaration of Trust as the matters contemplated by the Proposal, as well as the Proposal itself,
regardless of whether the Proposal is cast as precatory or binding, are not within the enumerated
matters that the Declaration of Trust allows shareholders to vote upon. 16
The Company recognizes that, in a note to Rule 14a.,.8(i)(l ), the Commission has indicated that,
in certain cases, a proposal that would be binding if approved by shareholders may not be a
proper subject for shareholder action but would be proper if framed as a recommendation or
request that the board of directors take a specified action. However, the Commission has also
stated that framing a proposal as precatory will not safeguard all proposals from exclusion on a
Rule 14a-8(i)(l) basis: "In our experience, most proposals that are cast as recommendations or
1 equests that the board o;.rdirectors take action are proper under state law. Accordingly, w€· will
assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise (emphasis added)." 17 C.F.R. § 240. 14a-8(i)(l) Note to
Paragraph (i)(l). In addition, the Staff has indicated that it will only permit shareholders to revise
their proposals and supporting statements "under limited circumstances. " (Section E.5 of Staff
Legal Bulletin 14 (CF) (July 13, 2001).
For the reasons discussed above, even if the Proposal was recast as a precatory proposal, the .
Proposal would still be excludable because shareholders would still not be entitled to vote on the
Proposal pursuant to the Declaration of Trust. Accordingly, (i) U.nder Rule 14a-8(b)(l), the
Proposal would still be excludable since the Proponent would still not hold "securities entitled to
vote on the proposal at the meeting;" and (ii) under Rule 14a-8(i)(l), the Proposal would still be
excludable since the Proposal would continue to not be a proper subject for shareholder action
since shareholders would still not be entitled to vote on it.

16

Supplemental Maryland Law Opinion, p. 4, ir VI
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*******
For the reasons set forth above and in the Initial No-Action Request Letter, the Company
respectfully requests the Staffs concurrence in the Company's view or, alternatively, that the
Staff confirm that it will not recommend any enforcement action if the Company excludes the
Proposal and the Supporting Statement from the 2017 Proxy Materials. Please note that in
preparing and submitting this letter on behalf of the Company, as to all matters of Maryland law,
we have relied on the Initial Maryland Law Opinion and the Supplemental Maryland Law
Opinion and we do not purport to opine separately as to any issue of Maryland law.
If we can be of any further assistance in this matter, please do not hesitate to call the undersigned
at (202) 739-5947. If the Staff is unable to concur with the Company's conclusions without
additional information or discussions, the Company respectfully requests the opportunity to
confer with members of the Staff prior to the issuance of any written response to this letter. In
accordance with Staff Legal Bulletin No. 14F, Shareholder Proposals, Part F (Oct. 18, 201 I),
please send your response to this letter by email to keith.gottfried@morganlewis.com.

Very truly yours,

~·5~
Keith E. Gottfried
Enclosures
cc:

John J. Reyle, Esq., RAIT Financial Trust
Edward S. Friedman

Morgan Lewis
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February 13, 2017
RAIT Financial Trust
Two Logan Square, l 00 N. 18th Street, 23rd Floor
· Philade,lphia, Pennsylvania 19103
Re:

RAIT Financial Trust -Shareholder Proposal of Edward Friedman

Ladies and Gentlemen:
We· are Maryland counsel to RAIT Financial Trust, a self-managed and self-advised
Maryland real estate investment trust (the "Company"), in connection with certain matters of
Maryland law arising out of a shareholder proposal (the "Proposal") submitted pursuant to Rule
14a-8("Rule14a-8") of the Securities Exchange Act of1934, as amended (the "Exchange Act"),
by Edward S. Friedman (the "Proponent") and the related Supporting Statement (the "Supporting
Statement") for inclusion in the. Company's proxy statement and form of proxy (collectively, the
"2017 Proxy Materials") for its 2017 Annual Meeting of Shareholders. We were previously
asked to consider and opine with respect to whether: (1) the Proposal is a proper subject for action
by shareholders of the Company under Maryland law; (4) the Proposal, if implemented, would
cause the Board or Company to violate Maryland law; and (3) given the mandatory nature of the
Proposal, the Company lacks the power or authority to implement the Proposal where the
Company's Board of Trustees (the "Board") has not approved the actions contemplated by the
Proposal. We rendered an opinion in regard to such matters in our letter dated January 24. 2017
(the "Duane Morris Opinion"). The Duane Morris Opinion was appended to, and cited in, your
no-action letter in respect to the Proposal and Supporting Statement that was also dated January
24, 2017 (the "No-Action Letter"), and that was submitted to the Staff of the Division of
Corporation Finance(the "Staff') of the U.S. Securities and Exchange Commission on its dated
date (the "SEC"). Subsequent thereto, the Proponent, by letter dated February 2, 2017, submitted
to the Staff a response to the No-Action Letter (the "Response Letter"), together with a legal
opinion from his counsel at Venable LLP (the "Opposing Legal Opinion"), that raised several
points designed to refute the analyses, contained ill the No-Action.Letter as well as the opinions
rend~ed in the Duane Morris Opinion. This letter suppiements the Duane M-0rris Opinion, and
rebuts the points raised in the Response Letter and the. Opposing Legal Opinion. This letter is
subject to the analysis, .limitations, assumptions and qualifications set forth in .the Duane Morris
DUANE MORRfS LLP
30 SOUTH 17TH STREET

PHILADELPHIA, PA 19103-4196

PHONE: +12159791000
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.Opinion. · In addition, any capitalized term herein used, but not otherwise herein defined, shall
have the meaning ascribed thereto fa·the Duane Morris Opinion.

I.

The Company's Declaration of Trust does not permit shareholders to vote on the
Proposal.

The Company's Amended and Restated Declaration of Trust, as amended (the
"Declaration of Trust"), is clear and unambiguous that shareholders are only permitted to vote
on the specific matters that are enumerated in the Declaration of Trust. The subject matter of the
Proposal and the Proposal itself are not among those enumerated.matters that shareholders are
permitted to vote on pursuant to the Declaration of Trust. Accordingly, the Declaration of Trust
does not permit shareholders to vote on a the Proposal. The language in the Declaration of Trust
providing shareholders the right to. vote on "such other matters with respect to which a vote of the
shareholders is required by applicable law" (another of the enumerated matters) is a·typical and·
rudimentary carve out that acknowledges that the Declaration of Trust does not seek to override
applicable law and that the Company will comply (as it must) with applicable law. The language
is not meant to eviscerate the rest of the language in the Declaration of Trust that restricts
shareholders from voting on any matters other than the matters specifically enumerated in the
Declaration of Trust. Such language is meant to apply only in situations where a specific
applicable statutory provision requires a shareholder vote on a certain matter.

II.

There is no requirement' under Maryland law for shareholders to vote on Rule 14a-8
proposals

It is unquestionable that there is no statutory or other legal requirement under the laws of
the State of Maryland that shareholders of a Maryland real estate investment trust are required to
vote on a proposal submitted pursuant to Rule 14a~8. No such requirement is evidenced in the
Maryland REIT Law (Title 8 of the Corporations and Associations Article of the Annotated Code
of Maryland, the "MRL'') or the Maryland General Corporation. Law (Titles 1 & 2 of the
Corporations and Associations Article of the Annotated Code of Maryland, the "MGCL"), or
implicated under any decisions rendered by the courts of the State of Maryland. Thus, with respect
to the Proposal there is no applicable law that would trigger a right to a shareholder vote (as
referenced above in Paragraph I), and that would override the general restrictions on shareholder
·
voting rights contained in the Dedaration of Trust.

III.

The Company's Bylaws do not create a right for shareholders to vote on Rule 14a-8
proposals.

The advance notice provisions of the Company's Amended and Restated Bylaws, as
amended. (the "Bylaws"), do not, in any manner, create the right for shareholders to vote on a
shar.eholder proposal submitted pursuant to Rule 14a-8. The reference to Rule 14a-8 included in
the Bylaws, which is commonplace for advance notice provisions, is intended to provide that the
advance notice process only applies to shareholder proposals that are submitted outside of Rule

I
I
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14a-8, and such advance notice bylaw provisions and the deadlines included therein are not
intended to apply to shareholder proposals submitted pursuant to Rule l 4a-8 which have their own
separate deadlines under Rule 14a-8. In fact, the Bylaws specifically indicate that the advance
notice provisions in the Bylaws do not apply to shareholder proposals submitted pursuant to Rule
14a-8. The advance notice provisions are consequently a mere procedural mechanism, for
shareholders to adhere to when submitting advance notices of trustee nominations and shareholder
proposals outside of Rule 14a-8, and they confer no additional substantive rights to a shareholder
seeking to submit a proposal pursuant to Rule 14a-8.

IV.

The Declaration of Trust supersedes the Bylaws with respect to any inconsistent
provisions.

Eve.n if the Bylaws could be interpreted to provide a right to shareholders to vote. on
proposals submitted pursuant to Rule 14a-8, such right would be inconsistent with the limitations
on shareholder V()ting rights set forth in the Declaration of Trust. Under Maryland law, bylaws
may only contain provisions that are not inconsistent with the declaration of trust of a real estate
investment trust. Section 2-103(a) of the MGCL (applicable by analogy to the MRL) provides
"bylaws may contain any provisions not inconsistent with law or the [declaration of trust] of the
[the real estate investment trust] for the regulation and management of the affairs of the·[real estate
investment trust]" (emphasis added). Thus, a declaration of trust is superior to, and overrides, the
bylaws, such that an inconsistent bylaw provision would have no operative effect, becomes a legal
· nullity and would be unenforceable. As such, the Bylaws cannot provide shareholders with any
voting right if such voting right would be inconsistent with the provision in the Declaration of
Trust that specifically restricts the voting rights of shareholders.

V.

The Proposal, as currently worded, is a mandatory directive to the Board.

The Response Letter mistakenly focuses on the phrasing "take the steps necessary" to
suggest that the Proposal is precatory only. The Response Letter pointedly omits the initial verb
or action word in the Proposal which is the primary purpose and directive of the Proposal, and
which. illuminates the mandatory nature of the Proposal. The Proposal provides that "the
shareholders of RAIT Financial Trust hereby direct the Board to take the steps necessary"
(emphasis.added). Th1ls, taking steps is not the primary action of the Proposal, rather, it is the
shareholders directing the Board to take a certain action that is the primary purpose of the Proposal.
The Proposal by use of the words "direct the Boarif' as opposed to words such as "request," "ask"
or "recommend" specifies a proposal intended by the Proponent to mandate action by the Board
arid, accordingly, such proposal is not precatory, but is intended to be binding on the Company if
approved by shareholders.
· ·
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Even if the Proposal was recast in precatory terms, the Company's shareholders
would still not be entitled to vote on the Proposal pursuant to the Declaration of Trust.

As the matters contemplated by the Proposal, as well as the Proposal itself, are not within
the enumerated matters that the Declaration of Trust allows shareholders to vote upon, regardless
of whether the Proposal is cast as precatory or binding, even if the Proposal was recast as· a
precatory proposal, shareholders would still not be entitled to vote on the Proposal pursuant to the
Declaration of Trust.

VII. . Opinion.
Accordingly, notwithstanding the points advanced in the Response Letter and the Opposing
Legal Opinion, based on the foregoing analysis, and subject to the limitations, assumptions and
qualifications set forth herein;, we reiterate without modification our opinions set forth in the Duane
Morris Opinion, that (1) the Proposal is not a proper subject for action by shareholders under
Maryland law, (2) the Proposal would, if implemented, cause the Company to violate Maryland
law, and (3) given the mandatory nature of the Proposal, the Company lacks the power or authority
to implement the Proposal where the Board has not approved the actions contemplated by the
Proposal.
Further, based upon the foregoing analysis, and subject to the limitations, assumptions and
qualifications set forth herein, it is also our opinion that (1) the Declaration ofTmst does not permit
the Company's shareholders to vote on the Proposal regardless of whether it is precatory or
mandatory; (2) there is no statutory or judicially imposed requirement under Maryland law. that
shareholders of a Maryland real estate investment trust are reqUired to vote on a proposal submitted
pursuant to R:ule 14a-8; (3) with respect to the Proposal, there is no applicable law that triggers a
right to a shareholder vote that would override the general restrictions on shareholder voting rights
contained in the Declaration of Trust; (4) the Bylaws do not provide shareholders with a right to
vote on proposals submitted pursuant to Rule 14a-8.
The foregoing opinions, as expressed in the Duane Morris Opinion and as supplemented
hereby, are limited to the MRL (and by analogy and cross-reference, the MGCL), and judicial
interpretations thereof, in effect on the date hereof and we do not express any opinion herein
. concerning any other law. Furthermore, the foregoing opinions, as expressed in the Duane Morris
Opinion and as supplemented hereby, are limited to the matters specifically set forth therein and
herein, and rio other opinion shall be inferred beyond the matters expressly stated. We assume no
obligation to supplement the opinions, as expressed in the Duane Morris Opinion and as
supplemented hereby, if any provision of the applicable law, or any judicial interpretation of any
such provisions, changes after the date hereof.
The opinions, as expressed in the Duane Morris Opinion and as supplemented.-hereby, are
solely for your use in connection with.the Proposal and the Supporting Statement and your stated
intention to exclude the Proposal and the Supporting Statement from the 2017 Proxy Materials
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(the "Purpose"). Without our written consent, this letter and the opinion, as expressed in the Duane
Morris Opinion and as supplemented hereby, may not be (i) used by you for anything other than
the Purpose, (ii) furnished to any third party, or (iii) relied upon by any other person or entity.
Notwithstanding the foregoing, you may furnish a copy of this letter, to supplement the Duane
Morris Opinion which was previously furnished to the Staff in connection with the Purpose, and/or
Morgan Lewis & Bockius LLP. Morgan, Lewis & Bockius LLP (a) may use this letter (in tandem
with the Duane Morris Opinion) and rely upon it, in connection with any correspondence on your
behalf that relates to the Purpose, and (b) furnish or quote this letter, on your behalf, to the Staff
in connection with any correspondence with the Staff on your behalf that relates to the Purpose.
Further, we consent to you or, on your behalf, Morgan, Lewis & Beckius LLP, furnishing a copy
of this letter (in tandem with the Duane Morris Opinion) to the Staff and the Proponent in
connection with a request by you or, on your behalf, by Morgan, Lewis & Bockius LLP, for
confirmation of no-action by the Staff with respect to the Purpose.
Very truly yours

Mo1·gan Lewis

EXHIBITB
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January 24, 2017
RAIT Financial Trust
Two Logan Square, 100 N. 18th Street, 23rd Floor
Philadelphia, Pennsylvania 19103

RAIT Financial Trust ~Shareholder Proposal of Edward Friedman

Re:

Ladies and Gentlemen:
We are Maryland counsel to RAIT Financial Trust, a self*managed and self-advised
Maryland real estate investment trust (the "Company"), in connection with certain matters of
Maryland law arising out of a shareholder proposal submitted, pursuant to Rule 14a~8 of the
Securities Exchange Act of 1934, as amended, by Edward S. Friedman (the "Proposal") and the
related Supporting Statement (the "Supporting Statement") for inclusion in the Company's proxy
statement and form of proxy (collectively, the "2017 Proxy Materials") for its 2017 Annual
Meeting of Shareholders. We have been asked to consider whether: ( l) the Proposal is a proper
subject for action by shareholders of the Company under Maryland law; (2) the Proposal, if
implemented, would cause the Board or Company to violate Maryland law; and (3) given the
mandatory nature of the Proposal, the Company lacks the power or authority to implement the
Proposal where the Company's Board of Trustees (the ''Board") has not approved the actions
contemplated by the Proposal. In connection with our representation of the Company, and as a
basis for the opinion hereinafter set forth, we have examined the Amended and Restated
Declaration of Trust of the Company, as amended (the "Declaration of Trust"), the Amended and
Restated Bylaws of the Company, as amended (the "Bylaws"), the Proposal, the Supporting
Statement and such rr.atters of law as we have deemed necessary or appropriate to issue this
opm1on.
The Proposal would, among other things, direct the Board to externalize the management
of the Company by contracting with a third party to serve as the Company's external advisor. The
Proposal is not cast as a recommendation or request but as a mandate intended to be binding on
the Company and the Board. The Proposal includes the following proposed resolution for the
Company's shareholders to vote upon:
DUANE MORRIS
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"RESOLVED, that the shareholders o/RAIT Financial Trust ("RAIT") hereby
direct the board of trustees (''Board") to take the steps necessary to externalize
management by entering into an advisory agreement with an external adviser,
which may be l'>lexPoint Real Estate Advisors ("NexPoint ''), an affiliate of
Highland Capital Management ("Highland"), and to update shareholders on the
externalization process within 60 days of the resolution's adoption."

I

The Proposal Is Not a Proper Subject for Shareholder Action Under Maryland Law.

The Company is a real estate investment trust formed in accordance with the Maryland
REIT Law (the "MRL," Title 8 of the Corporations and Associations Article of the Annotated
Code of Maryland, the "Corps. & Ass'ns. Article"). Section 8-lOl(c) of the MRL defines a real
estate investment trust as "an unincorporated business trust or association fonned under this title
in which property is acquired, held, managed, administered, controlled, invested or disposed of for
the benefit and profit of any person who may become a shareholder." Section 8-102 of the MRL
expressly recognizes a real estate investment trust as "a separate legal entity" that is "a permitted
form oftmincorporated business trust or association." Real estate investments trusts formed under
the MRL are distinguished from common-law and other trusts in that they are structured,
governed and operate in substantially the same manner as Maryland corporations (emphasis
added). See James J. Hanks, Jr. 1, Federally Tax-Qualified Real Estate Investment Trusts Formed
Under Maryland Law, at p. 5 (2015) (Hanks), https://goo.gl/lMLNSX.
A Maryland real estate investment trust must be managed through the direction of a board
of trustees elected by its shareholders. Section 8-202(b)(v) and (vi) of the MRL; also see Hanks,
supra, at 7-10 and Appendix, and Brief for the National Association of Real Estate Investment
Trusts As Amicus Curiae Supporting Reversal, at p.13, Docket No. 14-1382, decided March 7,
2016, 577 US_ (2016). The extent and scope of the duties of a trustee of a real estate investment
trust are established pursuant to its declaration of trust and bylaws, and to the extent not so
delineated, generally default to the analogous standards provided in the Maryland General
Corporation Law (Titles 1 & 2 of the Corps. & Ass'ns. Article, the "MGCL"), as herein described.
See Hanks, supra, fn 27, at p. 7; and Section 8-203(11) of the MRL. The Declaration of Trust is
direct and unambiguous in regard to the management of the Company. Article V, Section 1 of the
Declaration of Trust states that "the business and affairs of the Trust shall be managed under the
direction of the Board of Trustees," and "the Board shall have full, exclusive and absolute power,
control and authority over any and all property of the Trust." The Declaration of Trust further
provides that it "shall be construed with a presumption in favor of the grant of power and authority
to the Board", and that "[a]ny construction of the Declaration of Trust or detennination made in
good faith by the Board concerning its powers and authority hereunder shall be conclusive." Thus,
all authority in respect to the management of the Company is reserved to the Board pursuant to the
James J. Hanks, Jr. is the authorofthe treatise Maryland Corpora/ion Law (a National Corporation Law Series treatise published
by Wolters Kluwer). His 1reatise and his writings are regularly cited as authority by the courts of the State of Maryland in
regard to issues relating to the MGCL and MRL.
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Declaration of Trust Section 101 of the Bylaws is in accord with the Declaration of Trust,
providing that "[t]he business, property and affairs of the Trust shall be managed by its Board."
None of the Declaration of Trust, the Bylaws or the MRL (and by analogy, the MGCL)
reserve to the Company's shareholders any power or authority to manage the Company's business,
assets or affairs of the, or to direct the Board in its management of the Company's business, assets
and affairs such that the shareholders could mandate that the Board take the actions contemplated
by the Proposal, including the mandate that the Company enter into an advisory agreement with
an external advisor. Further, in addition to specifically detailing the Board's exclusive authority to
manage the Company's business and affairs and the Board's '"full, exclusive and absolute power,
control and authority over any and all property of the Trust," the Declaration of Trust prevents
intrusions upon the Board's exclusive authority to manage the Company, by (i) specifically
enumerating in Article VIII. Section 2 the matters that the Company's shareholders may vote upon
and limiting such matters to the election of trustees and certain extraordinary matters, and (ii)
expressly providing that shareholders have no right to vote on anything with respect to the general
or ongoing management of the Company unless the Board was to determine otherwise in its sole
discretion, declare a proposed action as being advisable and direct that the matter be submitted to
the shareholders for approval or ratification. Article VIU, Section 2 of the Declaration of Trust
provides as follows:
"Voting Rights. Subject to the provisions of any class or series of Shares then
outstanding, the shareholders shall be entitled to vote only on the following
matters (emphasis added): (a) termination of REIT status as provided in Article
V, Section (l)(C), (b) election of Trustees as provided in Article V, Section 2(A)
and the removal of Trustees as provided in Article V, Section 3; (c) amendment of
the Declaration of Trust as provided in Article X; (d) termination of the Trust as
provided in Article XII, Section 2; (e) merger or consolidation of the Trust, or the
sale or disposition of substantially all of the Trust Property, as provided in
Article XI; and (f) such other matters with respect to which a vote of the
shareholders is required by applicable law or the Board of Trustees has adopted a
resolution declaring that a proposed action is advisable and directing that the matter
be submitted to the shareholders for approval or ratification. Except with respect
to the foregoing matters, no action taken by the shareholders at any meeting
shall in any way bind the Board of Trustees (emphasis added)."
The matters contemplated by the Proposal, as well as the Proposal itself, are not vvithin the
enumerated matters that the Declaration of Trust permits the Company's shareholders to vote
upon. Hence, the Declaration of Trust and the Bylaws, which under the MRL (and by analogy,
the MGCL) are controlling, grant the Board complete and exclusive authority regarding the
management of the business and affairs of the Company. That complete and exclusive authority
extends to not only any decision whether to take the actions contemplated by the Proposal,
including the mandate that the Company enter into an advisory agreement with an external advisor,
but also any decision whether to even have shareholders vote on any proposal related thereto,
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irrespective of whether such proposal was cast as binding or precatory. In other words, pursuant
to the Declaration of Trust, the Company cannot be required to present a proposal to the
Company's shareholders to be voted upon, binding or precatory, unless the matters covered by the
proposal are within the enumerated matters specifically described in the Declaration of Trust, or
the Board was to declare a proposed action as being advisable and, in its sole discretion, direct that
the matter be submitted to the shareholders for approval or ratification.
As previously referenced, it should also be noted that the courts of the State of Maryland
regularly apply analogous provisions of the MGCL when considering issues relating to the
establishment, management and operation of real estate investment trusts formed under the MRL,
and in the absence of express direction in a real estate investment trust's declaration of trust or
bylaws, apply the default provisions set forth in the MGCL. Consequently, Section 2-40l(a) of
the MGCL, which provides that "the business and affairs of the corporation shall be managed
under the direction of the board of directors" (emphasis added), would be applied equally with
respect to real estate investment trusts formed under the MRL. Further, Section 2-40l(b), which
would be equally applicable to real estate investment trusts, states that "[a]ll powers of the
corporation may be exercised by or under authority of the board of directors except as
conferred on or reserved to the stockholders by law or by the charter or bylaws of the corporation"
(emphasis added). Courts interpreting Section 2-401 of the MGCL have held that the board of
directors of a Maryland corporation (and by analogy, the board of trustees of a Maryland real estate
investment trust) may exercise all of the powers of a corporation (or real estate investment trust)
unless conferred upon or reserved to stockholders (or shareholders). See Hecht v. Resolution Trust
Corp., 333 Md. 324, 331-332, (1994); Martin Marietta Corp. v. Bendix Corp., 549 F. Supp.
623,633 n.5 (D.Md. I 982).
Given the exclusive authority of the Board under the Declaration of Trust, the Bylaws and
the MRL (and by analogy the MGCL) to manage the business and affairs of the Company, and the
complete lack of authority of the Company's shareholders to vote on the Proposal, regardless of
whether the Proposal is precatory or binding, the Proposal is prevented from being a proper subject
for shareholder action under applicable Maryland law.

IL

The Proposal, if Implemented, Would Cause the Company to Violate Maryland Law

As noted above, tl1e Prop0sal is not cast as a recommendation or request but as a mandate
intended to be binding on the Company and the Board. The Proposal's resolution calls upon the
Company's shareholders to ..direct the board of trustees ... to take the necessary steps to
externalize management." As such, the Proposal would violate applicable Maryland law by
impinging upon the exclusive authority of the Board under the Declaration of Trust~ the Bylaws
and the MRL (and by analogy the MGCL) to manage the business and affairs of the Company,
including the Board's exclusive authority to determine the Company's management structure and
whether it is in the best interests of the shareholders for the Company to be internally-managed or
externally-managed.
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Further, trustees of a Maryland real estate investment trust are subject to a statutory
standard of care in the exercise of their duties. Violation of this statutory standard is a violation
of the MGCL (and by reference, the MRL). Section 8-601.1 of the MRL applies Section 2-405.1
of the MGCL, in its entirety, to real estate investment trusts. Under this provision (Section 2405 .1 (c), in particular), a failure by a trustee to comply with the statutory standards of care is a
violation of statutory duties, and vitiates the trustee's immunity from suit under Section 5-417 of
the Courts and Judicial Proceedings Article of the Annotated Code of Maryland. When
undertaking the exercise of management authority (which, as noted in the prior section of this
opinion, is the exclusive domain of trustees), including, deciding whether or not to externalize
management (as provided in the Proposal), Section 2-405.1 of the MGCL requires each trustee of
a real estate investment trust to perform his or her duties as a trustee (1) in good faith; (2) in a
manner he or she reasonably believes to be in the best interests of the real estate investment trust;
and (3) with the care that an ordinarily prudent person in a like position would use under similar
circumstances. The MRL, therefore, requires trustees to exercise independent judgment in the
performance of their duties, and the surrender of their statutory duties to shareholders, in a manner
not othernise enabled under the Declaration of Trust or Bylaws, would cause the Company to
violate applicable Maryland law. If approved, the Proposal would require the Company to enter
into an advisory agreement with an external adviser irrespective of whether the Board determined
that such action was in the best interests of shareholders, which would represent a violation of the
Board's statutory duties to the Company's shareholders and, accordingly, a violation of applicable
Maryland law.

III.

The Company Lacks the Power or Authority to Implement the Pronosal.

The Proposal is not cast as a recommendation or request but as a mandate intended to be
binding on the Company and the Board. If approved, implementing the Proposal would require the
Company to enter into an advisory agreement with an external adviser irrespective of whether the
Board determined that such action was in the best interests of shareholders. Accordingly, if
adopted, given its mandatory nature, the Proposal would improperly and unlawfully interfere with
the exclusive authority of the Board under the Declaration of Trust, the Bylaws and the MRL (and
by analogy the MGCL) to manage the Company's business and affairs, including determining the
management structure to be adopted by the Company and whether it is in the best interests of
shareholders for the Company to be internally-managed or externally-managed. Since the
Company cannot be required by its shareholders to externalize its management, the mandatory
nature of the Proposal would cause the Company to lack the power or authority to implement the
Proposal where the Board has not approved the actions contemplated by the Proposal.
IV.

Opinion.

Based upon the foregoing analysis and subject to the limitations, assumptions and
qualifications set forth herein, it is our opinion that (1) the Proposal is not a proper subject for
action by shareholders under Maryland law, (2) the Proposal would, if implemented, cause the
Company to violate Maryland law, and (3) given the mandatory nature of the Proposal, the
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Company lacks the power or authority to implement the Proposal where the Board has not
approved the actions contemplated by the Proposal.
The foregoing opinion is limited to the MRL (and by analogy and cross-reference, the
MGCL), and judicial interpretations thereof, in effect on the date hereof and we do not express
any opinion herein concerning any law other than the MRL. Furthermore, the foregoing opinion
is limited to the matters specifically set forth therein and no other opinion shall be inferred beyond
the matters expressly stated. We assume no obligation to supplement this opinion if any provision
of the MRL, or any judicial interpretation of any provision of the MRL, changes after the date
hereof.
The opinion presented in this letter is solely for your use in connection with the Proposal
the Supporting Statement and your stated intention to exclude the Proposal and the Supporting
Statement from the 2017 Proxy Materials (the '"Purpose"). Without our written consent, this letter
and the opinion herein may not be (i) used by you for anything other than the Purpose, (ii) furnished
to Gtny third party or (iii) relied upon by any other person or entity. Notwithstanding the foregoing,
you may furnish a copy of this letter to the Staff of the Securities and Exchange Commission (the
"Staff') in connection with the Purpose, and/or Morgan Lewis & Bockius LLP. Morgan, Lewis
& Bockius LLP (a) may use this letter and rely upon it, in connection with any correspondence on
your behalf that relates to the Purpose, and (b) furnish or quote this letter, on your behalf, to the
Staff in connection with any correspondence with the Staff on your behalf that relates to the
Purpose. Further, we consent to you or, on your behalf, Morgan, Lewis & Bockius LLP, furnishing
a copy of this opinion to the Staff and the proponent in connection a request by you or, on your
behalf, by Morgan, Lewis & Bockius LLP, for confinnation of no-action by the Staff with respect
to the Purpose.

Mo1·gan Lewis

EXHIBITC
THE PROPONENT RESPONSE LETTER

Edward S. Friedman
***FISMA & OMB Memorandum M-07-16***

February 2, 2017
Office of Chief Counsel
Division of Corporate Finance
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549
Re:

RAIT Financial Trust
Shareholder Proposal of Edward S. Friedman

Dear Ladies and Gentlemen,
This letter responds to the letter dated January 24, 2017 (the "RAIT Letter'') submitted on
behalf of RAIT Financial Trust ("RAIT" or the "Company") by which RAIT indicated its intent
to omit from its 2017 proxy materials the shareholder proposal that I submitted on
December 15, 2016 (the "Proposal"). 1 My Proposal requests that RAIT's Board of Trustees (the
"Board") "take the steps necessary to externalize management by entering into an advisory
agreement with an external adviser, which may be NexPoint Real Estate Advisors ("NexPoint"),
an affiliate of Highland Capital Management ("Highland"), and to update shareholders on the
externalization process within 60 days of the resolution's adoption."
RAIT identifies five purported bases for excluding the Proposal under Rule 14a-8,2 none
of which-either individually or collectively-satisfies RAIT's burden to exclude the Proposal
from its 2017 proxy materials.
First, RAIT has failed to show that that Proposal violates Rule 14a-8(c). The Proposal is
composed of, at most, two elements: (1) taking the steps necessary to externalize management,
and (2) reporting to shareholders about those steps. These two elements are plainly related (even
contingent) and thus form the basis of a single proposal with a well-defined, unifying concept.
RAIT does not contend otherwise. Rather, RAIT contends that language contained under the
heading, "Mr. Friedman's Supporting Statement" (the "Supporting Statement"), where I
1 In accordance with SEC Rule 14a-8(k) and Staff Legal Bulletin No. 14D, this letter is being provided
concurrently to Keith E. Gottfried, Esq., as counsel to RAIT.
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Specifically, RAIT argues that the Proposal should be excluded because (1) it constitutes multiple
proposals in violation of Rule 14a-8(c); (2) it is not a proper subject for action by shareholders under Maryland law
and therefore violates Rule 14a-8(i)(l); (3) implementing it would require RAIT to violate Maryland law in
violation of Rule 14a-8(i)(2); (4) RAIT lacks the power or authority to implement it in violation of Rule 14a-8(i)(6);
and (5) it violates Rule 14a-8(i)(3) in that it is so impermissibly vague and indefinite as to be inherently misleading.
This letter responds to these points in order, though it addresses the various Maryland law points (2-5) under a single
heading.

expressed my belief that "the Board should run a thorough, thoughtful process to identify an
experienced external advisor and enter into an advisory agreement that is in the best interests of
the shareholders," constitutes a second, unrelated proposal to the Board. RAIT's reliance on that
language is misplaced. Even assuming that language in the Supporting Statement could be
considered to be part of the Proposal-and RAIT cites no authority to support such a
proposition-the language cited by RAIT identifies the process for retaining an external advisor,
which relates to the same theme as the elements contained in the Proposal itself: the
externalization of management. Further, the language cited amounts to nothing more than a
request that the Board comply with its fiduciary duty of care under Maryland law, which the
Board should do in any event. See Maryland Corporations and Associations§ 2-405.l(c) (2016).

Second, and as discussed more fully in the opinion offered by Venable LLP attached as
Exhibit A hereto (the "Venable Opinion"), the Proposal should not be excluded under Rule 14a8(i)(l), (2), or (6) because the Proposal is the proper subject for action by shareholders under
Maryland law, implementing the Proposal would not cause RAIT to violate Maryland law, and
RAIT does not lack the power or authority to implement the Proposal. As a threshold matter, the
Proposal is precatory (and not mandatory as RAIT contends) because it asks the Board to "take
the steps necessary" to externalize management, and the Staff of the Securities and Exchange
Commission ("the Staff') has consistently interpreted such language to be precatory in nature.
Maryland law and the Company's Declaration of Trust and Bylaws are clear that a non-binding,
precatory proposal is a proper subject for action by shareholders of the Trust, and RAIT's
arguments to the contrary are unavailing. Thus, RAIT has not carried its burden regarding any of
its asserted grounds for exclusion (II-V) based on Maryland law.
And third, the Proposal is not so impermissibly vague and indefinite as to be inherently
misleading. The Proposal presents a straightforward, unified concept that contains, at most, two
related steps, which RAIT has no difficulty understanding. Indeed, the RAIT Letter outlines in
detail a number of the "necessary steps" it believes the Board would need to take to implement
the Proposal, which nullifies RAIT's speculation about possible shareholder confusion. RAIT
also complains that the Proposal fails to include various details: a litany of "key terms" of the
contemplated advisory agreement, as well as excerpts from letters by NexPoint and Highland.
But RAIT does not explain how I could have included all these details while still complying with
the 500-word limit under Rule 14a-8(d), nor does RAIT cite any authority supporting its
contention that the absence of such detail renders a proposal impermissibly vague.
For these reasons, the Staff should decline to concur with RAIT's intention to omit the
Proposal from RAIT' s 2017 proxy materials.

I.

THE PROPOSAL COMPLIES WITH RULE 14A-8(C).
A.

There Is Only One Proposal With A Single, Well-Defined, Unifying Concept.

SEC Rule 14a-8(c) provides that "[e]ach shareholder may submit no more than one
proposal to a company for a particular shareholders' meeting." 17 C.F.R. § 240.14a-8(c) (2010).
The Staff has interpreted the "one-proposal" limitation to apply to proponents who submit
multiple proposals as separate submissions, as well as to proponents who submit multiple
proposals as elements or components of a single submission, which is how RAIT has
2

characterized the Proposal here. 3 In determining whether a single submission with multiple
elements constitutes more than one proposal, the Staff considers whether the elements of the
proposal are closely related and essential to a single, well-defined, unifying concept. 4
In this case, the single, well-defined, unifying concept of the Proposal is the
externalization of RAIT's management. Specifically, the Proposal would direct the Board to
"take the steps necessary to externalize management by entering into an advisory agreement with
an external advisor, which may be [NexPoint] . . . and to update shareholders on the
externalization process within 60 days of the resolution's adoption." While this arguably
includes two elements or components- (1) taking the steps necessary to externalize
management, and (2) reporting to the shareholders within 60 days after adopting the resolutionthose two features are closely related and essential to the single, well-defined, unifying concept:
the externalization of management. Indeed, RAIT concedes this point, as it does not even argue
that the Proposal itself violates Rule 14a-8(c). 5 RAIT Letter at 7-12.
B.

Language Lifted From the Supporting Statement Does Not Constitute a
Separate Proposal.

Rather than point to language in the Proposal itself, the RAIT Letter argues that language
contained in the Supporting Statement constitutes "an additional mandate" to the RAIT Board.
RAIT Letter at 2. Specifically, RAIT points to the following statement:
... the Board should run a thorough, thoughtful process to identify
an experienced external advisor and enter into an advisory
agreement that is in the best interests of shareholders.
RAIT Letter at 2.
RAIT's contention is misplaced. First, RAIT cites no precedent from the Staff (or
elsewhere) that language appearing in a supporting statement may be considered for purposes of
3

I submitted this proposal to RAIT on December 15, 2016, four days in advance of the deadline for
receiving shareholder proposals to be included in the 2017 proxy materials. See RAIT Letter at 4-5. By letter dated
December 29, 2016, I responded to RAIT's notice of purported deficiencies, including by providing verification that
I have continually owned "the requisite number of securities for the one-year period preceding, and including, the
date of the Proposal." See RAIT Letter at 6. At that time, I declined to withdraw the Proposal on the grounds that it
constitutes more than one proposal because it does not. See RAIT Letter at 6.
4 See

SEC Release No. 34-12999 (Nov. 22, 1976); Netflix, Inc., SEC No-Action Letter (Feb. 29, 2016)
(providing that when multiple elements are linked by a single, well-defined, unifying concept there is no basis for
exclusion, where the proposal requested that the board (1) take the necessary steps to enact a new voting standard in
the company's charter and bylaws and (2) spend up to $10,000 on proxy solicitors in order to receive the required
vote).
5

The Staff routinely refuses to agree that a proposal that contains multiple elements related to a single
unifying concept may be excluded under Rule 14a-8(c). See, e.g., General Electric Co., SEC No-Action Letter
(Jan. 24, 2001) (Staff unable to concur that a proposal that the board implement a requirement that a majority of the
directors be independent, appoint a committee to implement the independence requirement, and submit any future
action related to the independence requirement or the implementation to shareholders violated the one-proposal rule).
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the "one-proposal" rule. Indeed, all of the precedent cited by RAIT involved instances in which
the Staff found support for concluding that there were multiple proposals based only on
language within the proposal itself. See RAIT Letter at 2, 7-12 (providing no support for the
assertion that a supporting statement can provide the basis for multiple proposals and citing
numerous no-action letters, none of which found a violation of Rule 14a-8(c) based on
statements made in the supporting statement). 6
It is no surprise that RAIT' s position is unsupported by precedent. The Supporting
Statement provides the background, data, explanation, and reasoning behind the Proposal and its
implementation; unlike the Proposal, the Supporting Statement would not be officially adopted
by the shareholders as a result of the shareholders' vote. Further, the extension of Rule 14a-8(c)
advocated by RAIT is illogical. If supporting statements, which are not adopted by the
shareholders, are nevertheless deemed to fall within the scope of Rule 14a-8(c), any statement of
background, data, explanation, or reasoning could justify a finding of multiple proposals; as a
result, any type of supporting statement could invalidate a proposal.

Second, RAIT selectively quotes the Supporting Statement by omitting the first portion
of the relevant sentence, which begins "Mr. Friedman believes the Board ... " When that
language is included, it becomes even more clear that the statement relied on by RAIT is not part
of the Proposal, but is instead a statement of my own belief concerning the process to be
undertaken by the Board in implementing the Proposal.
Third, even if the language in the Supporting Statement were part of the Proposal-and it
is not-it would nevertheless constitute part of a single proposal because it is bound to the
Proposal itself by a single, unifying concept: the externalization of management. That the
statement discusses a process for implementing the externalization of management does not
render it a separate proposal, as the Staff has long recognized. See Todd Shipyards Corp., SEC
No-Action Letter (Aug. 13, 1992) ("Finally, the Division does not concur in your position that
the submission constitutes more than one proposal. . . . The submission relates to only one
proposal, a request to sell or merge the Company, and suggested procedures for implementing
this proposal.").
And fourth, even if my statement of belief could somehow be interpreted as a proposal to
the Board, such a proposal would in reality be nothing more than a restatement of the Board's
fiduciary duty of care under Maryland law. See See Maryland Corporations and Associations §
2-405.l(c) (2016) ("A director of a corporation shall act: (1) In good faith; (2) In a manner the
director reasonably believes to be in the best interests of the corporation; and (3) With the care
that an ordinarily prudent person in a like position would use under similar circumstances.").
6

The RAIT Letter cites the following cases, none of which supports its contention that a statement in the
Supporting Statement can constitute a separate proposal for purposes of Rule 14a-8(c): Textron, Inc., SEC NoAction Letter (Mar. 7, 2012); Eaton Corp., SEC No-Action Letter (Feb. 20, 2012); Streamline Health Solutions, Inc.,
SEC No-Action Letter (Mar. 23, 2010); PG&E Corp., SEC No-Action Letter (Mar. 11, 2010); Parker-Hannifin
Corp., SEC No-Action Letter (Sept. 4, 2009); Duke Energy Corp., SEC No-Action Letter (Feb. 27, 2009); Torotel,
Inc., SEC No-Action Letter (Nov. 1, 2006); General Motors Corp., SEC No-Action Letter (Apr. 7, 2007); Bob
Evans Farms, Inc., SEC No-Action Letter (May 31, 2001); !GEN International, Inc., SEC No-Action Letter
(July 3, 2000).
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II.

THE PROPOSAL DOES NOT RUN AFOUL OF MARYLAND LAW.

RAIT also has failed to carry its burden to establish that the Proposal violates Rule l 4a8(i)(l ), on the theory that the Proposal is not a proper subject for action by shareholders under
Maryland law; Rule 14a-8(i)(2), on the theory that implementing the Proposal would cause RAIT
to violate Maryland law; or Rule 14a-8(i)(6), on the theory that RAIT lacks the power to
implement the Proposal. Maryland law supports none of these theories. To support this position,
I offer the opinion from Venable LLP, which is attached in its entirety as Exhibit A hereto (the
"Venable Opinion"). Certain portions of the Venable Opinion are highlighted below.

A.

The Proposal Does Not Violate Rule 14a-8(i)(l).

Section II of the RAIT Letter contends that the Proposal, if adopted, "would improperly
and unlawfully interfere with the exclusive authority of the Board under Maryland law to
manage the Company's business and affairs, including determining the management structure to
be adopted by the Company and whether it is in the best interests of the Company's shareholders
for the Company to be internally-managed or externally-managed." RAIT Letter at 12. The
fundamental premise of RAIT's argument in this regard is that, by using the word "direct," the
Proposal "is not cast as a recommendation or request but as a mandate intended to be binding on
the Company and the Board." RAIT Letter at 12. However, the Proposal's language is in fact
precatory, and therefore, RAIT' s argument is misplaced.
The Proposal directs the Board "to take the steps necessary to externalize management."
In the context of shareholder proposals, the Staff has interpreted this language regarding "taking
the steps necessary" to mean that a proposal is precatory and non-binding for purposes of Rule
14a-8. See, e.g., Staff Legal Bulletin No. 14D (Nov. 7, 2008) (stating that if a shareholder
proposal "recommends, requests, or requires that the board of directors amend the company's
charter" but applicable state law requires shareholder approval of such an amendment, the Staff
"may permit the proponent to revise the proposal to provide that the board of directors 'take the
steps necessary' to amend the company's charter" and if revised, that there would be no basis for
excluding the revised proposal); The Adams Express Co., SEC No-Action Letter (Jan. 26, 2011)
(noting that, if the proposal in question were revised "to state that the Board should take the steps
necessary to liquidate, merge, or convert the Fund," the Rule l 4a-8 proposal would not be
excludable under Rule 14a-8(i)(2)). As discussed in the Venable Opinion, under Maryland law,
the adoption by shareholders of a precatory, non-binding proposal is not inconsistent with the
delegation of power, by both the Declaration of Trust and Maryland law, to the board to oversee
the management of the company's business and affairs. See Venable Opinion at 3 & n.4.
The precedent cited by RAIT is factually distinguishable. First, none of the shareholder
proposals in the precedent cited by RAIT involving a Staff decision under Rule 14a-8(a)(i)(l)
used the "take the steps necessary" language included in the Proposal here. RAIT Letter at 17
(citing Celgene Corp., SEC No-Action Letter (Mar. 27, 2013); NextEra Energy, Inc., SEC NoAction Letter (Feb. 24, 2016); The Goldman Sachs Group, Inc., SEC No-Action Letter
(Feb. 7, 2013); !EC Electronics Corp., SEC No-Action Letter (Oct. 31, 2012); Bank of America
Corp., SEC No-Action Letter (Feb. 16, 2011); MGM Mirage, SEC No-Action Letter
(Feb. 6, 2008); Cisco Systems, Inc., SEC No-Action Letter (July 29, 2005); Constellation Energy
Group, Inc., SEC No-Action Letter (Mar. 2, 2004)).
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Second, in each of the above no-action letters, the SEC notes that "[i]t appears that this
defect could be cured, however, if the proposal were recast as a recommendation or request to
the board of directors." Celgene Corp., SEC No-Action Letter (Mar. 27, 2013); NextEra Energy,
Inc., SEC No-Action Letter (Feb. 24, 2016); The Goldman Sachs Group, Inc., SEC No-Action
Letter (Feb. 7, 2013); !EC Electronics Corp., SEC No-Action Letter (Oct. 31, 2012); Bank of
America Corp., SEC No-Action Letter (Feb. 16, 2011); MGM Mirage, SEC No-Action Letter
(Feb. 6, 2008); Cisco Systems, Inc., SEC No-Action Letter (July 29, 2005); Constellation Energy
Group, Inc., SEC No-Action Letter (Mar. 2, 2004). 7 In short, because the Proposal here already
contains the precatory language that would have cured the proposals in the precedent cited by
RAIT, none of that precedent is on point here.
And third, RAIT improperly relies upon two no-action letters in which the Staff did not
even address Rule 14a-8(i)(l ). First, RAIT cites the no-action letter issued in the General
Electric Company matter on January 25, 2012. Though RAIT claims that the Staff concurred
that the company could exclude a proposal under Rule 14a-8(i)(l ), the Staff letter only addresses
the company's argument under Rule 14a-8(i)(7) and states that, "[i]n reaching this position, we
have not found it necessary to address the alternative basis for omission upon which GE relies."
General Electric Co., SEC No-Action Letter (Jan. 25, 2012). Second, RAIT cites Ford Motor
Co., SEC No-Action Letter (Mar. 19, 2001), in which the Staff letter only addressed the
company's argument under Rule 14a-8(i)(2), without addressing the other proposed bases for
exclusion.
In addition, and as discussed in the Venable Opinion, RAIT' s Declaration of Trust
contemplates that a proposal validly submitted under Rule 14a-8 is a matter upon which
shareholders are entitled to vote. Article VIII, Section 2 provides that shareholders are entitled
to vote on "such other matters with respect to which a vote of the shareholders is required by
applicable law," Declaration of Trust, Article VIII, Section 2, which would include non-state law
matters, such as a vote required by the federal securities laws or by the listing standards of a
national securities exchange where the Trust's shares are listed. Provided that a shareholder
meets the eligibility and procedural requirements of Rule 14a-8, an otherwise valid proposal
submitted under Rule 14a-8 is a matter upon which shareholders are entitled to vote under the
express provisions of the Declaration of Trust.
Finally, and as discussed in the Venable Opinion, RAIT's Bylaws expressly contemplate
submission of Rule 14a-8 proposals outside of the advance notice procedures in the Bylaws.
Article III, Section 305(b)(ix) of the Bylaws, which relates to advance notice required for
shareholders to nominate trustees or submit other proposals for consideration at a meeting of
shareholders, provides that "[n]othing in this Section 305 shall be deemed to affect the rights of
shareholders to request inclusion of proposals in the Trust's proxy statement pursuant to, and in
compliance with, Rule 14a-8 of the Exchange Act." In other words, in its Bylaws, RAIT
acknowledges that any proposal submitted in accordance with federal securities laws preempts
both state law and any limitation in RAIT' s organizational documents with respect to
shareholder proposals. This is consistent with the Staff's long-held position that shareholder
7

Should the Staff conclude that the Proposal is not precatory in nature, I am amenable to changing the
word "direct" in the Proposal to "ask," "recommend," or "request."
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proposals that are properly submitted in accordance with Rule 14a-8 may not be prohibited by a
company's organizational documents. See Venable Opinion at 5 & n.10.
B.

The Proposal Does Not Violate Rule 14a-8(i)(2) or Rule 14a-8(i)(6).

Equally unavailing is RAIT's contention that the Proposal violates Rule 14a-8(i)(2)
because implementing it would require RAIT to violate Maryland law, or Rule 14a-8(i)(6)
because RAIT lacks the power under Maryland law to implement the Proposal. Once again,
RAIT' s arguments rely in substantial part on its erroneous contention that the Proposal is
mandatory in nature and, if approved, would "require [RAIT] to enter into an advisory agreement
with an external advisor irrespective of whether the Board determined that such action was in the
best interests of' RAIT' s shareholders. RAIT Letter at 18. This argument fails for several
reasons.
As discussed above, the Proposal is precatory under Maryland law. As a result, it does
not interfere with or otherwise erode the Board's authority to manage the business, or impede the
exercise of their valid business judgment and/or fiduciary duties. And RAIT has cited no
precedent or authority to support its position that a precatory proposal, like the one here, would
interfere with the Board's authority. Indeed, the precedent cited by RAIT is wholly
distinguishable. None of the no-action letters cited by RAIT concerned allegations that the
violations of law involved the usurpation of a board's power by shareholders. In fact, the
violations of law discussed in the no-action letters RAIT cites bear no resemblance to the
purported violation RAIT alleges here. See, e.g., The Goldman Sachs Group, Inc., SEC NoAction Letter (Feb. 1, 2016) (alleged violation of law was that Delaware does not permit
individuals who are not members of the Board to be members of Board Committees); Sigma
Designs, Inc., SEC No-Action Letter (June 9, 2015) (alleged violation of law was that a
California corporation cannot adopt majority voting without first eliminating cumulative voting
and affirmative vote must meet quorum requirements); Dominion Resources, Inc., SEC NoAction Letter (Jan. 14, 2015) (alleged violation of law was that the request would require the
board to appoint a director, and under Virginia law, that power is reserved for the shareholders);
Abbott Laboratories, SEC No-Action Letter (Feb. 1, 2013) (alleged violation of law related to
shareholder and director voting standards); Schering-Plough Corp., SEC No-Action Letter (Mar.
27, 2008) (alleged violation of law was that an amendment to the certificate of incorporation
could not be made by the Board unilaterally).
Nor should the Proposal be excluded under Rule 14a-8(i)(6) on the ground that the
Company supposedly lacks the power to implement the Proposal. Because the Proposal is
precatory and non-binding, the Proposal does not require the Board to blindly implement the
proposed steps. Indeed, the portion of the Supporting Statement cited by RAIT as grounds for
excluding the Proposal seeks only to have the Board to comply with its fiduciary duties. Further,
the Staff has routinely declined to exclude proposals where a shareholder used the "steps
necessary" language. See, e.g., FirstEnergy Corp., SEC No-Action Letter (Mar. 13, 2012);
NiSource Inc., SEC No-Action Letter (Mar. 5, 2009); Kraft Foods Inc., SEC No-Action Letter
(Mar. 3, 2009); MeadWestvaco Corp., SEC No-Action Letter (Feb. 23, 2009); The Boeing
Company, SEC No-Action Letter (Feb. 18, 2009); Verizon Communications Inc., SEC NoAction Letter (Feb. 2, 2009).
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III.

THE PROPOSAL IS NOT VAGUE & AMBIGUOUS.

Finally, there is no merit to RAIT's four-page attempt to manufacture vagueness or
ambiguity in the Proposal. See RAIT Letter at 23-26. RAIT invokes Rule 14a-8(i)(3), which,
the Staff has explained, provides for exclusion "if the language of the proposal or the supporting
statement render the proposal so vague and indefinite that neither the stockholders voting on the
proposal, nor the company in implementing the proposal (if adopted), would be able to determine
with any reasonable certainty exactly what actions or measures the proposal requires." Staff
Legal Bulletin No. 14B (Sept. 15, 2004). RAIT offers three principal arguments in support of
this point, but none comes close to carrying RAIT' s burden to establish exclusion of the Proposal
on this basis.

First, RAIT reiterates its argument that the Proposal actually constitutes multiple, "even
contradictory" proposals, which, RAIT contends, will leave shareholders hopelessly bewildered.
RAIT Letter at 23-24. But as discussed above, the language of the Proposal presents a
straightforward, unified concept that contains, at most, two related steps: (1) taking the steps
necessary to externalize management, and (2) reporting to the shareholders within 60 days after
adopting the resolution. And RAIT plainly has no difficulty understanding that concept. In Part
II of its letter, RAIT identifies various issues that it believes the Board would need to consider
and various determinations it believes the Board would need to make to implement the Proposal.
RAIT Letter at 14-15. It also discusses various issues and terms that, in RAIT's view, an
advisory agreement should address or contain. RAIT Letter at 14-15. So, RAIT's obvious lack
of confusion in lodging these detailed criticisms of the Proposal belies-and thus cannot be
reconciled with-its contention that shareholders would be so confused that they could not
"determine with any reasonable certainty exactly what actions or measures the proposal requires."
RAIT invokes the Supporting Statement as the basis for the purported vagueness, again
insisting, without citation to any authority, that the Supporting Statement contains a separate
proposal. As discussed above, RAIT' s manufacturing of a nonexistent "second proposal" in the
Supporting Statement is improper and wholly unsupported by precedent. RAIT's attempt to use
this same manufactured "second proposal" as the basis for its vagueness argument likewise fails.
Further, none of the authorities RAIT cites supports its contention that the Proposal is
indefinite and vague. For instance, RAIT cites Occidental Petroleum Corp., SEC No-Action
Letter (Feb. 11, 1991), in which a shareholder proposed the following resolution:
I WOULD LIKE TO MAKE THIS PROPOSAL TO
SHAREHOLDERS OF ABOVE SAID COMPANY THAT
SHAREHOLDERS HAVE THE RIGHT TO VOTE ON
PRESENT AS WELL AS FUTURE SHARES THAT ARE
ISSUED AND OUTSTANDING IN REGARD TO "BUY BACK
OF SHARES". INSTEAD THESE MONIES SHOULD BE USED
FOR DIVIDENDS TO THE SHAREHOLDERS.
ALSO, THAT THE BOARD OF DIRECTORS HAVE THEIR
VOTES INCLUDED IN THIS PROPOSAL INSTEAD OF THEIR
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HAVING THE AUTHORITY TO APPROVE THESE "BUY
BACKS".
Occidental Petroleum argued that the shareholder proposal was "virtually incoherent" and
was therefore impermissibly vague. The Staff agreed, noting that it was unclear "exactly what
action any shareholders voting for the proposal would expect [Occidental Petroleum] to take"
and "what action [it] would be required to take if the proposal were adopted." But unlike the
"virtually incoherent" and unintelligible proposal in Occidental Petroleum, the Proposal here
unambiguously sets forth the actions the Proposal requires if adopted. Again, there is no
confusion or ambiguity as to those steps.
RAIT' s remaining authorities are equally unavailing. They include, for example, noaction letters involving sweeping, generalized proposals that bear no resemblance to the Proposal
here. See, e.g., Cisco Systems, Inc., SEC No-Action Letter (Oct. 7, 2016) (finding some basis for
the view that a proposal was vague and indefinite where the proposal stated "[t]he board shall not
take any action whose primary purpose is to prevent the effectiveness of shareholder vote
without a compelling justification for such action"); Microsoft Corp., SEC No-Action Letter (Oct.
7, 2016) (same); Walgreens Boots Alliance, Inc., SEC No-Action Letter (Oct. 7, 2016) (finding
some basis for the view that a proposal was vague and indefinite where the proposal stated
"[b]efore the board takes any action whose primary purpose is to prevent the effectiveness of
shareholder vote, it shall make a determination as to whether there is a compelling justification
for such action"); Alaska Air Group, Inc., SEC No-Action Letter (Mar. 10, 2016) (finding some
basis for the view that a proposal was vague and indefinite where the proposal required that "our
board in 2016 amend our bylaws and any other appropriate governing documents to require that
the management of our company shall strictly honor shareholders rights to disclosure
identification and contract information to the fullest extent possible by technology"). RAIT
offers no discussion of these citations and fails to explain why they are relevant to the Proposal
at issue here.

Second, RAIT complains that the Proposal fails to identify various "key terms" of the
contemplated advisory agreement. See RAIT Letter at 24-25 (faulting the Proposal for not
identifying, among other things, the agreement's duration, compensation for the external advisor,
or "the maximum amount of expenses that the external advisor would be allowed to incur on
behalf of the Company"). But RAIT does not explain how this litany of details could have been
included without violating the 500-word limit under Rule 14a-8(d). Nor does RAIT cite any
authority holding that the absence of such detail renders a proposal impermissibly vague. And
under RAIT' s argument, no proposal that a board enter into any agreement of any kind could
ever pass muster under Rule 14a-8(i)(3) because no proposal could contain that granular level of
detail and still remain within the 500-word limit. As contemplated by the Proposal, these details
would be among "the steps necessary" to externalize management.
Third, RAIT faults the Proposal for not including with its "four corners" excerpts or
other details from the referenced letters by NexPoint and Highland. RAIT Letter at 25-26.
Again, RAIT does not explain how the Proposal could do so within 500 words nor does it cite
authorities to support its argument. Notably, RAIT does not even assert that the absence of these
details creates any vagueness or confusion, much less that their absence renders the proposal "so
vague and indefinite" that the shareholders will be unable "to determine with any reasonable
9

certainty exactly what actions or measures the proposal requires." Staff Legal Bulletin No. 148
(Sept. 15, 2004).
In short, RAIT has failed to carry its burden to show that the Proposal is vague or
misleading, in violation of Rule 14a-8(i)(3), and therefore, RAIT cannot exclude the Proposal on
that basis.

IV.

CONCLUSION

For the following reasons, the Proposal complies with SEC Rule 14a-8 and the Staff
should not concur with RAIT's intention to exclude it from RAIT's 2017 proxy materials. The
Staff should permit RAIT's shareholders to consider and vote upon the ProposaJ.

Edward S. Friedman
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l
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February 2, 2017
Edward S. Friedman
***FISMA & OMB Memorandum M-07-16***

Re:

RAIT Financial Trust- Shareholder Proposal of Edward S. Friedman

Dear Mr. Friedman:
We have served as Maryland counsel to Edward S. Friedman in connection with
certain matters of Maryland law arising out of the shareholder proposal (the "Proposal")
submitted by Mr. Friedman pursuant to Rule 14a-8 ("Rule 14a-8") of the Securities Exchange
Act of 1934, as amended (the "Exchange Act"), and the related Supporting Statement (the
"Supporting Statement") for inclusion in the proxy statement and form of proxy ofRAIT
Financial Trust, a Maryland real estate investment trust (the "Trust"), for the 2017 Annual
Meeting of Shareholders of the Trust (the "Annual Meeting").
We have been asked to consider whether the Proposal pursuant to Rule 14a-8 is a
proper subject for action by shareholders of the Trust under Maryland law.
In connection with our representation of Mr. Friedman, and as a basis for the
opinion hereinafter set forth, we have examined originals, or copies certified or otherwise
identified to our satisfaction, of the following documents (collectively, the "Documents"):
1.
The Declaration of Trust of the Trust (the "Declaration of Trust");
certified by the State Department of Assessments and Taxation of Maryland;
2.
The Amended and Restated Bylaws of the Trust (the "Bylaws"), in the
form filed with the Securities and Exchange Commission (the "Commission") on November 17,
2016 as Exhibit 3.1 to the Trust's Current Report on Form 8-K (File No. 001-14760);
3.

_The Proposal and Supporting Statement; and

_Such other documents and matters as we have deemed necessary or
4.
appropriate to express the opinion set forth below, subject to the assumptions, limitations and
qualifications stated herein.
In expressing the opinion set forth below, we have assumed the following: All
Documents submitted to us as certified or photostatic copies conform to the original documents.
All public records reviewed or relied upon by us or on our behalf are true and complete. There
has been no oral or written modification of or amendment to any of the Documents, and there has
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been no waiver of any provision of any of the Documents, by action or omission of the parties or
otherwise.
I.

The Proposal

On December 15, 2016, Edward S. Friedman, a shareholder of the Trust,
submitted the following Proposal along with the related Supporting Statement, pursuant to Rule
14a-8, to the Trust for inclusion in the Trust's proxy statement and form of proxy for the Annual
Meeting:
RESOLVED, that the shareholders of RAIT Financial Trust ("RAIT")
hereby direct the board of trustees ("Board") to take the steps necessary
to externalize management by entering into an advisory agreement with an
external adviser, which may be NexPoint Real Estate Advisors
("N exPoint"), an affiliate of Highland Capital Management ("Highland"),
and to update shareholders on the externalization process within 60 days
of the resolution's adoption (emphasis added).
II.

Applicable Law and Analysis

The Staff of the Commission (the "Staff') has viewed the phrase "take the steps
necessary" to mean a shareholder proposal under Rule 14a-8 is precatory and non-binding. 1
Maryland law and the Company's Declaration of Trust and Bylaws are clear that
a non-binding precatory proposal is a proper subject for action by shareholders of the Trust.

First, Section 2-40l(a) of the Maryland General Corporation Law (the "MGCL")
provides that "[t]he business and affairs of a [Maryland] corporation shall be managed under the
direction of a board of directors." Section 2-401(b) of the MGCL confers on the board "[a]ll
powers of the corporation ... except as conferred on or reserved to the stockholders by law .... "
The Declaration of Trust also provides that the "business and affairs of the Trust shall be
e.g., Adams Express Company, SEC No-Action Letter (Jan. 26, 2011) (noting that, ifthe proposal in question
were revised "to state that the Board should take the steps necessary to liquidate, merger, or convert the Fund," the
14a-8 proposal would not be excludable under Rule 14a-8(i)(2)(emphasis added)). See also France Growth Fund,
SEC No-Action Letter (Apr. 6, 2001); Staff Legal Bulletin No. 14D (Nov. 7, 2008) (stating that if a shareholder
proposal "recommends, requests, or requires that the board of directors amend the company's charter" but applicable
state law requires shareholder approval of such an amendment, the Staff"may pennit the proponent to revise the
proposal to provide that the board of directors 'take the steps necessary' to amend the charter" and that there would
be no basis for excluding the revised proposal). We have relied upon the Staff's view that a proposal with the "take
the steps necessary" fonnulation is precatory as a basis for this opinion.
1 See
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managed under the direction of the Board of Trustees." 2 Thus, it is the board of directors that is
charged with directing the management of the business and affairs of a corporation. 3. Courts
interpreting Maryland law have acknowledged that the adoption by the shareholders of a
precatory proposal, which imposes no legal obligation on the board of directors/trustees, is not
inconsistent with the Declaration of Trust's and the MGCL Section 2-401(a)'s delegation of
power, quoted above, to the poard to oversee the management of the company's business and
affairs. 4.
·
·
In this regard, the United States District Court for the District of Maryland, in a
case involving a Maryland corporation, held that "there is no reason to believe that a Maryland
corporation's directors, even [when] faced with a request from a majority shareholder, must
always accede to that request." 5 Moreover, the Court of Appeals of Maryland has stated: "As a
general rule, the stockholders cannot ... control the directors in the exercise of the judgment
vested in them by virtue of their office."6 "The reasoning of these cases is relevant in the
context of shareholder proposals under SEC Rule 14a-8"7 as proposals that are cast as
recommendations or requests that the board of directors take specified action are proper under
state law. Because the Board of Trustees of the Trust (the "Board of Trustees") is not bound by
the adoption of a precatory proposal, the submission of such a proposal to a vote of shareholders
does not infringe on the responsibilities of the Board of Trustees.

Second, the Declaration of Trust contemplates that a proposal validly submitted
under Rule 14a-8 is a matter that shareholders are entitled to vote upon. 8 Article VIII, Section 2
of the Declaration of Trust provides as follows:
Declaration of Trust, Article V, Section 1.
We believe that a Maryland court would generally look, by analogy, to the MGCL and to case law involving
Maryland corporations for guidance when a matter is not specifically addressed by the Maryland REIT Law. See
JAMES J. HANKS, JR., MARYLAND CORPORATION LAW §17.2 at note 13a. (Wolters Kluwer Supp. 2016).
4 Martin Marietta Corp. v. Bendix Corp., 549 F. Supp. 623, 633 n.5 (D. Md. 1982). See also, Paramount.
Communications, Inc. v. Time Inc., C.A. No. 10866 (Del. Ch. July 14, 1989), slip op. at 89, aff'd, 571 A.2d 1140,
l 154 (Del. 1989) (holding that the "corporation law does not operate on the theory that directors, in exercising their
powers to manage the firm, are obligated to follow the wishes of a majority of shares."); Stender v. Archstone-Smith
Operating Trust, No. 07-CV-02503-WJM-MJW, 2014 U.S. Dist. LEXIS 146242 (D. Colo. Oct. 14, 2014);
Whitestone REJTv. Hartman, 2007 WL 3145436 (5th Cir. Oct. 26, 2007); First American v. Shivers, 97 Md. App.
405, 416, 629 A.2d 1334, 1340 (1993).
5 Martin Marietta Corp., 549 F. Supp. at 633 n.5.
6 Warren v. Fitzgerald, 189 Md. 476, 489, 56 A.2d 827, 833 (1948) (quoting People ex rel. Manice v. Powell, 201
N.Y. 194, 201, 94 N.E. 634, 637 (1911)).
.
7 HANKS, supra note 3 at §6.6[b]; Exchange Act Rule 14a-8(i)(l).
8 The Trust, which was formed ·on August 14, 1997 as a Maryland real estate investment trust, is governed by the
Maryland REIT Law, the Declaration of Trust and the Bylaws. Section 8-lOl(c) of the Maryland REIT Law defines
a real estate investment trust as "an unincorporated business trust or association formed under this. title in which
property is acquired, held, managed, a.dministered, controlled, invested or disposed of for the benefit and P.rofit of
2

3
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Voting Rights. Subject to the provisions of any class or series of Shares
then outstanding, the shareholders shall be entitled to vote only on the
following matters: (a) termination of REIT status as provided in Article
V, Section: (l)(C), (b) election of Trustees as provided in Article v;
Secti.on 2(A) and the removal of Trustees as provided in Article V, Section
3; (c) amendment of the Declaration of Trust as provided in Article X; (d).
termination of the Trust as provided in Article XII, Section 2; (e) merger
or consolidation of the Trust, or the sale or disposition of substantially all
of the Trust Property, as provided in Article XI; and (f) such other
matters with respect to which a vote of the shareholders is required by
applicable law (emphasis added) or the Board of Trustees has adopted a
resolution declaring that a proposed action is advisable and directing that
the matter be submitted to the shareholders for approval or ratification.
Except with respect to the foregoing matters, no action taken by the
shareholders at any meeting shall in any way bind the Board of
Trustees (emphasis added).

By its plain meaning, the provision of the Declaration of Trust providing that
shareholders are entitled to vote on "such other matters with respect to which a vote of the
shareholders is required by applicable law" covers, for example, non-state law matters such as a
vote required by the Federal securities laws or by the listing standards of a national securities
exchange upon which the Trust's shares are listed. 9 Provided that a shareholder meets the
eligibility and procedural requirements of Rule 14a-8, an otherwise valid proposal submitted
under Rule 14a-8 is a matter upon which shareholders are entitled to vote under the express
provisions of the Declaration of Trust. In addition, the Declaration of Trust contemplates that
matters other than the six enumerated items in Article VIII, Section 2 may also be submitted to
the shareholders, albeit that any such matter approved by the shareholders of the Trust would not
be binding on the Board of Trustees.

Third, the advance notice provisions of the Bylaws expressly contemplate
submission of Rule 14a-8 proposals outside of the advance notice procedures in the Bylaws.
Article III, Section 305(b )(ix) of the Bylaws, which relates to advance notice required for
any person who may become a shareholder.", Real estate investment trusts formed under the Maryland REH Law
are distinguished from common-law and other trusts in that they are structured, are governed and operate iri
substantially the same manner as corporations. The Maryland REIT Law contains, either in the statute itself or by
cross-reference to the MGCL, all of the fundamental provisions of a general state corporation statute. See JAMES J.
HANKS, JR., FEDERALLY TAX-QUALIFIED REAL ESTATE INVESTMENT TRUSTS FORMED UNDER MARYLAND LAW

(Nov. 24, 2015).
9 Declaration of Trust, A1iicle VIII, Section 2,
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shareholders to nominate trustees or submit other proposals for consideration at a meeting of
shareholders, provides that "[n]othi.ng in this Section 305 shall be deemed to affect the rights of
shareholders to request inclu1!ion of proposals in the Trust's proxy statement pursuant to, and in
compliance with, Rule 14a-8 of the Exchange Act." In other words, the Trust in the Bylaws
acknowledges that. any proposal submitted in accordance with Federal securities laws preempts
state law and, accordingly, any limitation in the Trust's organizational documents with respect to
shareholder proposals. This is consistent with the Staffs long-held position that shareholder
proposals that are properly submitted in accordance with Rule 14a-8 may not be prohibited by a
company's organizational documents. 10
III.

Opinion

Based upon the foregoing analysis and reasoning and subject to the limitations,
assumptions and qualifications set forth herein, it is our opinion that, given the precatory nature
of the Proposal, the Proposal is a proper subject for action by shareholders of the Trust under
Maryland law.
The foregoing opinion is limited to the substantive laws of the State of Maryland
and we do not express any opinion herein concerning any other law. The opinion expressed
herein is limited to the matters specifically set forth herein and no other opinion shall be inferred
beyond the matters expressly stated. We assume no obligation to supplement this opinion if any
applicable law changes after the date hereof or if we become aware of any fact that might change
the opinion expressed herein after the date hereof.
This opinion presented in this letter is solely for your use in connection with the
Proposal and, accordingly, may not be relied upon, quoted in any manner to, or delivere~ to any
other person or entity without, in each instance, our prior written consent. However, we consent
to inclusion of this opinion with a reply letter delivered by you to the Staff requesting that the
Staff deny the Trust's no-action reliefrequest with regard to the Trust's view that it may exclude
the Proposal from the Trust's proxy materials for the Annual Meeting.
Very truly yours,

10 See Dollar Tree Stores, Inc., SEC No-Action Letter (March 7, 2008). See also Cleco Corporation, SEC NoAction Letter (January 29, 2010).
··
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***FISMA & OMB Memorandum M-07-16***

February 2, 2017
Office of Chief Counsel
Division of Corporate Finance
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549
Re:

RAIT Financial Trust
Shareholder Proposal of Edward S. Friedman

Dear Ladies and Gentlemen,
This letter responds to the letter dated January 24, 2017 (the “RAIT Letter”) submitted on
behalf of RAIT Financial Trust (“RAIT” or the “Company”) by which RAIT indicated its intent
to omit from its 2017 proxy materials the shareholder proposal that I submitted on
December 15, 2016 (the “Proposal”).1 My Proposal requests that RAIT’s Board of Trustees (the
“Board”) “take the steps necessary to externalize management by entering into an advisory
agreement with an external adviser, which may be NexPoint Real Estate Advisors (“NexPoint”),
an affiliate of Highland Capital Management (“Highland”), and to update shareholders on the
externalization process within 60 days of the resolution’s adoption.”
RAIT identifies five purported bases for excluding the Proposal under Rule 14a-8,2 none
of which—either individually or collectively—satisfies RAIT’s burden to exclude the Proposal
from its 2017 proxy materials.
First, RAIT has failed to show that that Proposal violates Rule 14a-8(c). The Proposal is
composed of, at most, two elements: (1) taking the steps necessary to externalize management,
and (2) reporting to shareholders about those steps. These two elements are plainly related (even
contingent) and thus form the basis of a single proposal with a well-defined, unifying concept.
RAIT does not contend otherwise. Rather, RAIT contends that language contained under the
heading, “Mr. Friedman’s Supporting Statement” (the “Supporting Statement”), where I
1

In accordance with SEC Rule 14a-8(k) and Staff Legal Bulletin No. 14D, this letter is being provided
concurrently to Keith E. Gottfried, Esq., as counsel to RAIT.
2

Specifically, RAIT argues that the Proposal should be excluded because (1) it constitutes multiple
proposals in violation of Rule 14a-8(c); (2) it is not a proper subject for action by shareholders under Maryland law
and therefore violates Rule 14a-8(i)(1); (3) implementing it would require RAIT to violate Maryland law in
violation of Rule 14a-8(i)(2); (4) RAIT lacks the power or authority to implement it in violation of Rule 14a-8(i)(6);
and (5) it violates Rule 14a-8(i)(3) in that it is so impermissibly vague and indefinite as to be inherently misleading.
This letter responds to these points in order, though it addresses the various Maryland law points (2-5) under a single
heading.

expressed my belief that “the Board should run a thorough, thoughtful process to identify an
experienced external advisor and enter into an advisory agreement that is in the best interests of
the shareholders,” constitutes a second, unrelated proposal to the Board. RAIT’s reliance on that
language is misplaced. Even assuming that language in the Supporting Statement could be
considered to be part of the Proposal—and RAIT cites no authority to support such a
proposition—the language cited by RAIT identifies the process for retaining an external advisor,
which relates to the same theme as the elements contained in the Proposal itself: the
externalization of management. Further, the language cited amounts to nothing more than a
request that the Board comply with its fiduciary duty of care under Maryland law, which the
Board should do in any event. See Maryland Corporations and Associations § 2-405.1(c) (2016).
Second, and as discussed more fully in the opinion offered by Venable LLP attached as
Exhibit A hereto (the “Venable Opinion”), the Proposal should not be excluded under Rule 14a8(i)(1), (2), or (6) because the Proposal is the proper subject for action by shareholders under
Maryland law, implementing the Proposal would not cause RAIT to violate Maryland law, and
RAIT does not lack the power or authority to implement the Proposal. As a threshold matter, the
Proposal is precatory (and not mandatory as RAIT contends) because it asks the Board to “take
the steps necessary” to externalize management, and the Staff of the Securities and Exchange
Commission (“the Staff”) has consistently interpreted such language to be precatory in nature.
Maryland law and the Company’s Declaration of Trust and Bylaws are clear that a non-binding,
precatory proposal is a proper subject for action by shareholders of the Trust, and RAIT’s
arguments to the contrary are unavailing. Thus, RAIT has not carried its burden regarding any of
its asserted grounds for exclusion (II-V) based on Maryland law.
And third, the Proposal is not so impermissibly vague and indefinite as to be inherently
misleading. The Proposal presents a straightforward, unified concept that contains, at most, two
related steps, which RAIT has no difficulty understanding. Indeed, the RAIT Letter outlines in
detail a number of the “necessary steps” it believes the Board would need to take to implement
the Proposal, which nullifies RAIT’s speculation about possible shareholder confusion. RAIT
also complains that the Proposal fails to include various details: a litany of “key terms” of the
contemplated advisory agreement, as well as excerpts from letters by NexPoint and Highland.
But RAIT does not explain how I could have included all these details while still complying with
the 500-word limit under Rule 14a-8(d), nor does RAIT cite any authority supporting its
contention that the absence of such detail renders a proposal impermissibly vague.
For these reasons, the Staff should decline to concur with RAIT’s intention to omit the
Proposal from RAIT’s 2017 proxy materials.
I.

THE PROPOSAL COMPLIES WITH RULE 14A-8(C).
A.

There Is Only One Proposal With A Single, Well-Defined, Unifying Concept.

SEC Rule 14a-8(c) provides that “[e]ach shareholder may submit no more than one
proposal to a company for a particular shareholders’ meeting.” 17 C.F.R. § 240.14a-8(c) (2010).
The Staff has interpreted the “one-proposal” limitation to apply to proponents who submit
multiple proposals as separate submissions, as well as to proponents who submit multiple
proposals as elements or components of a single submission, which is how RAIT has
2

characterized the Proposal here. 3 In determining whether a single submission with multiple
elements constitutes more than one proposal, the Staff considers whether the elements of the
proposal are closely related and essential to a single, well-defined, unifying concept.4
In this case, the single, well-defined, unifying concept of the Proposal is the
externalization of RAIT’s management. Specifically, the Proposal would direct the Board to
“take the steps necessary to externalize management by entering into an advisory agreement with
an external advisor, which may be [NexPoint] … and to update shareholders on the
externalization process within 60 days of the resolution’s adoption.” While this arguably
includes two elements or components— (1) taking the steps necessary to externalize
management, and (2) reporting to the shareholders within 60 days after adopting the resolution—
those two features are closely related and essential to the single, well-defined, unifying concept:
the externalization of management. Indeed, RAIT concedes this point, as it does not even argue
that the Proposal itself violates Rule 14a-8(c).5 RAIT Letter at 7-12.
B.

Language Lifted From the Supporting Statement Does Not Constitute a
Separate Proposal.

Rather than point to language in the Proposal itself, the RAIT Letter argues that language
contained in the Supporting Statement constitutes “an additional mandate” to the RAIT Board.
RAIT Letter at 2. Specifically, RAIT points to the following statement:
… the Board should run a thorough, thoughtful process to identify
an experienced external advisor and enter into an advisory
agreement that is in the best interests of shareholders.
RAIT Letter at 2.
RAIT’s contention is misplaced. First, RAIT cites no precedent from the Staff (or
elsewhere) that language appearing in a supporting statement may be considered for purposes of
3

I submitted this proposal to RAIT on December 15, 2016, four days in advance of the deadline for
receiving shareholder proposals to be included in the 2017 proxy materials. See RAIT Letter at 4-5. By letter dated
December 29, 2016, I responded to RAIT’s notice of purported deficiencies, including by providing verification that
I have continually owned “the requisite number of securities for the one-year period preceding, and including, the
date of the Proposal.” See RAIT Letter at 6. At that time, I declined to withdraw the Proposal on the grounds that it
constitutes more than one proposal because it does not. See RAIT Letter at 6.
4

See SEC Release No. 34-12999 (Nov. 22, 1976); Netflix, Inc., SEC No-Action Letter (Feb. 29, 2016)
(providing that when multiple elements are linked by a single, well-defined, unifying concept there is no basis for
exclusion, where the proposal requested that the board (1) take the necessary steps to enact a new voting standard in
the company's charter and bylaws and (2) spend up to $10,000 on proxy solicitors in order to receive the required
vote).
5

The Staff routinely refuses to agree that a proposal that contains multiple elements related to a single
unifying concept may be excluded under Rule 14a-8(c). See, e.g., General Electric Co., SEC No-Action Letter
(Jan. 24, 2001) (Staff unable to concur that a proposal that the board implement a requirement that a majority of the
directors be independent, appoint a committee to implement the independence requirement, and submit any future
action related to the independence requirement or the implementation to shareholders violated the one-proposal rule).

3

the “one-proposal” rule. Indeed, all of the precedent cited by RAIT involved instances in which
the Staff found support for concluding that there were multiple proposals based only on
language within the proposal itself. See RAIT Letter at 2, 7-12 (providing no support for the
assertion that a supporting statement can provide the basis for multiple proposals and citing
numerous no-action letters, none of which found a violation of Rule 14a-8(c) based on
statements made in the supporting statement).6
It is no surprise that RAIT’s position is unsupported by precedent. The Supporting
Statement provides the background, data, explanation, and reasoning behind the Proposal and its
implementation; unlike the Proposal, the Supporting Statement would not be officially adopted
by the shareholders as a result of the shareholders’ vote. Further, the extension of Rule 14a-8(c)
advocated by RAIT is illogical. If supporting statements, which are not adopted by the
shareholders, are nevertheless deemed to fall within the scope of Rule 14a-8(c), any statement of
background, data, explanation, or reasoning could justify a finding of multiple proposals; as a
result, any type of supporting statement could invalidate a proposal.
Second, RAIT selectively quotes the Supporting Statement by omitting the first portion
of the relevant sentence, which begins “Mr. Friedman believes the Board…” When that
language is included, it becomes even more clear that the statement relied on by RAIT is not part
of the Proposal, but is instead a statement of my own belief concerning the process to be
undertaken by the Board in implementing the Proposal.
Third, even if the language in the Supporting Statement were part of the Proposal—and it
is not—it would nevertheless constitute part of a single proposal because it is bound to the
Proposal itself by a single, unifying concept: the externalization of management. That the
statement discusses a process for implementing the externalization of management does not
render it a separate proposal, as the Staff has long recognized. See Todd Shipyards Corp., SEC
No-Action Letter (Aug. 13, 1992) (“Finally, the Division does not concur in your position that
the submission constitutes more than one proposal. . . . The submission relates to only one
proposal, a request to sell or merge the Company, and suggested procedures for implementing
this proposal.”).
And fourth, even if my statement of belief could somehow be interpreted as a proposal to
the Board, such a proposal would in reality be nothing more than a restatement of the Board’s
fiduciary duty of care under Maryland law. See See Maryland Corporations and Associations §
2-405.1(c) (2016) (“A director of a corporation shall act: (1) In good faith; (2) In a manner the
director reasonably believes to be in the best interests of the corporation; and (3) With the care
that an ordinarily prudent person in a like position would use under similar circumstances.”).
6

The RAIT Letter cites the following cases, none of which supports its contention that a statement in the
Supporting Statement can constitute a separate proposal for purposes of Rule 14a-8(c): Textron, Inc., SEC NoAction Letter (Mar. 7, 2012); Eaton Corp., SEC No-Action Letter (Feb. 20, 2012); Streamline Health Solutions, Inc.,
SEC No-Action Letter (Mar. 23, 2010); PG&E Corp., SEC No-Action Letter (Mar. 11, 2010); Parker-Hannifin
Corp., SEC No-Action Letter (Sept. 4, 2009); Duke Energy Corp., SEC No-Action Letter (Feb. 27, 2009); Torotel,
Inc., SEC No-Action Letter (Nov. 1, 2006); General Motors Corp., SEC No-Action Letter (Apr. 7, 2007); Bob
Evans Farms, Inc., SEC No-Action Letter (May 31, 2001); IGEN International, Inc., SEC No-Action Letter
(July 3, 2000).
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II.

THE PROPOSAL DOES NOT RUN AFOUL OF MARYLAND LAW.

RAIT also has failed to carry its burden to establish that the Proposal violates Rule 14a8(i)(1), on the theory that the Proposal is not a proper subject for action by shareholders under
Maryland law; Rule 14a-8(i)(2), on the theory that implementing the Proposal would cause RAIT
to violate Maryland law; or Rule 14a-8(i)(6), on the theory that RAIT lacks the power to
implement the Proposal. Maryland law supports none of these theories. To support this position,
I offer the opinion from Venable LLP, which is attached in its entirety as Exhibit A hereto (the
“Venable Opinion”). Certain portions of the Venable Opinion are highlighted below.
A.

The Proposal Does Not Violate Rule 14a-8(i)(1).

Section II of the RAIT Letter contends that the Proposal, if adopted, “would improperly
and unlawfully interfere with the exclusive authority of the Board under Maryland law to
manage the Company’s business and affairs, including determining the management structure to
be adopted by the Company and whether it is in the best interests of the Company’s shareholders
for the Company to be internally-managed or externally-managed.” RAIT Letter at 12. The
fundamental premise of RAIT’s argument in this regard is that, by using the word “direct,” the
Proposal “is not cast as a recommendation or request but as a mandate intended to be binding on
the Company and the Board.” RAIT Letter at 12. However, the Proposal’s language is in fact
precatory, and therefore, RAIT’s argument is misplaced.
The Proposal directs the Board “to take the steps necessary to externalize management.”
In the context of shareholder proposals, the Staff has interpreted this language regarding “taking
the steps necessary” to mean that a proposal is precatory and non-binding for purposes of Rule
14a-8. See, e.g., Staff Legal Bulletin No. 14D (Nov. 7, 2008) (stating that if a shareholder
proposal “recommends, requests, or requires that the board of directors amend the company’s
charter” but applicable state law requires shareholder approval of such an amendment, the Staff
“may permit the proponent to revise the proposal to provide that the board of directors ‘take the
steps necessary’ to amend the company’s charter” and if revised, that there would be no basis for
excluding the revised proposal); The Adams Express Co., SEC No-Action Letter (Jan. 26, 2011)
(noting that, if the proposal in question were revised “to state that the Board should take the steps
necessary to liquidate, merge, or convert the Fund,” the Rule 14a-8 proposal would not be
excludable under Rule 14a-8(i)(2)). As discussed in the Venable Opinion, under Maryland law,
the adoption by shareholders of a precatory, non-binding proposal is not inconsistent with the
delegation of power, by both the Declaration of Trust and Maryland law, to the board to oversee
the management of the company’s business and affairs. See Venable Opinion at 3 & n.4.
The precedent cited by RAIT is factually distinguishable. First, none of the shareholder
proposals in the precedent cited by RAIT involving a Staff decision under Rule 14a-8(a)(i)(1)
used the “take the steps necessary” language included in the Proposal here. RAIT Letter at 17
(citing Celgene Corp., SEC No-Action Letter (Mar. 27, 2013); NextEra Energy, Inc., SEC NoAction Letter (Feb. 24, 2016); The Goldman Sachs Group, Inc., SEC No-Action Letter
(Feb. 7, 2013); IEC Electronics Corp., SEC No-Action Letter (Oct. 31, 2012); Bank of America
Corp., SEC No-Action Letter (Feb. 16, 2011); MGM Mirage, SEC No-Action Letter
(Feb. 6, 2008); Cisco Systems, Inc., SEC No-Action Letter (July 29, 2005); Constellation Energy
Group, Inc., SEC No-Action Letter (Mar. 2, 2004)).
5

Second, in each of the above no-action letters, the SEC notes that “[i]t appears that this
defect could be cured, however, if the proposal were recast as a recommendation or request to
the board of directors.” Celgene Corp., SEC No-Action Letter (Mar. 27, 2013); NextEra Energy,
Inc., SEC No-Action Letter (Feb. 24, 2016); The Goldman Sachs Group, Inc., SEC No-Action
Letter (Feb. 7, 2013); IEC Electronics Corp., SEC No-Action Letter (Oct. 31, 2012); Bank of
America Corp., SEC No-Action Letter (Feb. 16, 2011); MGM Mirage, SEC No-Action Letter
(Feb. 6, 2008); Cisco Systems, Inc., SEC No-Action Letter (July 29, 2005); Constellation Energy
Group, Inc., SEC No-Action Letter (Mar. 2, 2004).7 In short, because the Proposal here already
contains the precatory language that would have cured the proposals in the precedent cited by
RAIT, none of that precedent is on point here.
And third, RAIT improperly relies upon two no-action letters in which the Staff did not
even address Rule 14a-8(i)(1). First, RAIT cites the no-action letter issued in the General
Electric Company matter on January 25, 2012. Though RAIT claims that the Staff concurred
that the company could exclude a proposal under Rule 14a-8(i)(1), the Staff letter only addresses
the company’s argument under Rule 14a-8(i)(7) and states that, “[i]n reaching this position, we
have not found it necessary to address the alternative basis for omission upon which GE relies.”
General Electric Co., SEC No-Action Letter (Jan. 25, 2012). Second, RAIT cites Ford Motor
Co., SEC No-Action Letter (Mar. 19, 2001), in which the Staff letter only addressed the
company’s argument under Rule 14a-8(i)(2), without addressing the other proposed bases for
exclusion.
In addition, and as discussed in the Venable Opinion, RAIT’s Declaration of Trust
contemplates that a proposal validly submitted under Rule 14a-8 is a matter upon which
shareholders are entitled to vote. Article VIII, Section 2 provides that shareholders are entitled
to vote on “such other matters with respect to which a vote of the shareholders is required by
applicable law,” Declaration of Trust, Article VIII, Section 2, which would include non-state law
matters, such as a vote required by the federal securities laws or by the listing standards of a
national securities exchange where the Trust’s shares are listed. Provided that a shareholder
meets the eligibility and procedural requirements of Rule 14a-8, an otherwise valid proposal
submitted under Rule 14a-8 is a matter upon which shareholders are entitled to vote under the
express provisions of the Declaration of Trust.
Finally, and as discussed in the Venable Opinion, RAIT’s Bylaws expressly contemplate
submission of Rule 14a-8 proposals outside of the advance notice procedures in the Bylaws.
Article III, Section 305(b)(ix) of the Bylaws, which relates to advance notice required for
shareholders to nominate trustees or submit other proposals for consideration at a meeting of
shareholders, provides that “[n]othing in this Section 305 shall be deemed to affect the rights of
shareholders to request inclusion of proposals in the Trust’s proxy statement pursuant to, and in
compliance with, Rule 14a-8 of the Exchange Act.” In other words, in its Bylaws, RAIT
acknowledges that any proposal submitted in accordance with federal securities laws preempts
both state law and any limitation in RAIT’s organizational documents with respect to
shareholder proposals. This is consistent with the Staff’s long-held position that shareholder
7

Should the Staff conclude that the Proposal is not precatory in nature, I am amenable to changing the
word “direct” in the Proposal to “ask,” “recommend,” or “request.”
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proposals that are properly submitted in accordance with Rule 14a-8 may not be prohibited by a
company’s organizational documents. See Venable Opinion at 5 & n.10.
B.

The Proposal Does Not Violate Rule 14a-8(i)(2) or Rule 14a-8(i)(6).

Equally unavailing is RAIT’s contention that the Proposal violates Rule 14a-8(i)(2)
because implementing it would require RAIT to violate Maryland law, or Rule 14a-8(i)(6)
because RAIT lacks the power under Maryland law to implement the Proposal. Once again,
RAIT’s arguments rely in substantial part on its erroneous contention that the Proposal is
mandatory in nature and, if approved, would “require [RAIT] to enter into an advisory agreement
with an external advisor irrespective of whether the Board determined that such action was in the
best interests of” RAIT’s shareholders. RAIT Letter at 18. This argument fails for several
reasons.
As discussed above, the Proposal is precatory under Maryland law. As a result, it does
not interfere with or otherwise erode the Board’s authority to manage the business, or impede the
exercise of their valid business judgment and/or fiduciary duties. And RAIT has cited no
precedent or authority to support its position that a precatory proposal, like the one here, would
interfere with the Board’s authority. Indeed, the precedent cited by RAIT is wholly
distinguishable. None of the no-action letters cited by RAIT concerned allegations that the
violations of law involved the usurpation of a board’s power by shareholders. In fact, the
violations of law discussed in the no-action letters RAIT cites bear no resemblance to the
purported violation RAIT alleges here. See, e.g., The Goldman Sachs Group, Inc., SEC NoAction Letter (Feb. 1, 2016) (alleged violation of law was that Delaware does not permit
individuals who are not members of the Board to be members of Board Committees); Sigma
Designs, Inc., SEC No-Action Letter (June 9, 2015) (alleged violation of law was that a
California corporation cannot adopt majority voting without first eliminating cumulative voting
and affirmative vote must meet quorum requirements); Dominion Resources, Inc., SEC NoAction Letter (Jan. 14, 2015) (alleged violation of law was that the request would require the
board to appoint a director, and under Virginia law, that power is reserved for the shareholders);
Abbott Laboratories, SEC No-Action Letter (Feb. 1, 2013) (alleged violation of law related to
shareholder and director voting standards); Schering-Plough Corp., SEC No-Action Letter (Mar.
27, 2008) (alleged violation of law was that an amendment to the certificate of incorporation
could not be made by the Board unilaterally).
Nor should the Proposal be excluded under Rule 14a-8(i)(6) on the ground that the
Company supposedly lacks the power to implement the Proposal. Because the Proposal is
precatory and non-binding, the Proposal does not require the Board to blindly implement the
proposed steps. Indeed, the portion of the Supporting Statement cited by RAIT as grounds for
excluding the Proposal seeks only to have the Board to comply with its fiduciary duties. Further,
the Staff has routinely declined to exclude proposals where a shareholder used the “steps
necessary” language. See, e.g., FirstEnergy Corp., SEC No-Action Letter (Mar. 13, 2012);
NiSource Inc., SEC No-Action Letter (Mar. 5, 2009); Kraft Foods Inc., SEC No-Action Letter
(Mar. 3, 2009); MeadWestvaco Corp., SEC No-Action Letter (Feb. 23, 2009); The Boeing
Company, SEC No-Action Letter (Feb. 18, 2009); Verizon Communications Inc., SEC NoAction Letter (Feb. 2, 2009).
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III.

THE PROPOSAL IS NOT VAGUE & AMBIGUOUS.

Finally, there is no merit to RAIT’s four-page attempt to manufacture vagueness or
ambiguity in the Proposal. See RAIT Letter at 23-26. RAIT invokes Rule 14a-8(i)(3), which,
the Staff has explained, provides for exclusion “if the language of the proposal or the supporting
statement render the proposal so vague and indefinite that neither the stockholders voting on the
proposal, nor the company in implementing the proposal (if adopted), would be able to determine
with any reasonable certainty exactly what actions or measures the proposal requires.” Staff
Legal Bulletin No. 14B (Sept. 15, 2004). RAIT offers three principal arguments in support of
this point, but none comes close to carrying RAIT’s burden to establish exclusion of the Proposal
on this basis.
First, RAIT reiterates its argument that the Proposal actually constitutes multiple, “even
contradictory” proposals, which, RAIT contends, will leave shareholders hopelessly bewildered.
RAIT Letter at 23-24. But as discussed above, the language of the Proposal presents a
straightforward, unified concept that contains, at most, two related steps: (1) taking the steps
necessary to externalize management, and (2) reporting to the shareholders within 60 days after
adopting the resolution. And RAIT plainly has no difficulty understanding that concept. In Part
II of its letter, RAIT identifies various issues that it believes the Board would need to consider
and various determinations it believes the Board would need to make to implement the Proposal.
RAIT Letter at 14-15. It also discusses various issues and terms that, in RAIT’s view, an
advisory agreement should address or contain. RAIT Letter at 14-15. So, RAIT’s obvious lack
of confusion in lodging these detailed criticisms of the Proposal belies—and thus cannot be
reconciled with—its contention that shareholders would be so confused that they could not
“determine with any reasonable certainty exactly what actions or measures the proposal requires.”
RAIT invokes the Supporting Statement as the basis for the purported vagueness, again
insisting, without citation to any authority, that the Supporting Statement contains a separate
proposal. As discussed above, RAIT’s manufacturing of a nonexistent “second proposal” in the
Supporting Statement is improper and wholly unsupported by precedent. RAIT’s attempt to use
this same manufactured “second proposal” as the basis for its vagueness argument likewise fails.
Further, none of the authorities RAIT cites supports its contention that the Proposal is
indefinite and vague. For instance, RAIT cites Occidental Petroleum Corp., SEC No-Action
Letter (Feb. 11, 1991), in which a shareholder proposed the following resolution:
I WOULD LIKE TO MAKE THIS PROPOSAL TO
SHAREHOLDERS OF ABOVE SAID COMPANY THAT
SHAREHOLDERS HAVE THE RIGHT TO VOTE ON
PRESENT AS WELL AS FUTURE SHARES THAT ARE
ISSUED AND OUTSTANDING IN REGARD TO “BUY BACK
OF SHARES”. INSTEAD THESE MONIES SHOULD BE USED
FOR DIVIDENDS TO THE SHAREHOLDERS.
ALSO, THAT THE BOARD OF DIRECTORS HAVE THEIR
VOTES INCLUDED IN THIS PROPOSAL INSTEAD OF THEIR
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HAVING THE AUTHORITY TO APPROVE THESE “BUY
BACKS”.
Occidental Petroleum argued that the shareholder proposal was “virtually incoherent” and
was therefore impermissibly vague. The Staff agreed, noting that it was unclear “exactly what
action any shareholders voting for the proposal would expect [Occidental Petroleum] to take”
and “what action [it] would be required to take if the proposal were adopted.” But unlike the
“virtually incoherent” and unintelligible proposal in Occidental Petroleum, the Proposal here
unambiguously sets forth the actions the Proposal requires if adopted. Again, there is no
confusion or ambiguity as to those steps.
RAIT’s remaining authorities are equally unavailing. They include, for example, noaction letters involving sweeping, generalized proposals that bear no resemblance to the Proposal
here. See, e.g., Cisco Systems, Inc., SEC No-Action Letter (Oct. 7, 2016) (finding some basis for
the view that a proposal was vague and indefinite where the proposal stated “[t]he board shall not
take any action whose primary purpose is to prevent the effectiveness of shareholder vote
without a compelling justification for such action”); Microsoft Corp., SEC No-Action Letter (Oct.
7, 2016) (same); Walgreens Boots Alliance, Inc., SEC No-Action Letter (Oct. 7, 2016) (finding
some basis for the view that a proposal was vague and indefinite where the proposal stated
“[b]efore the board takes any action whose primary purpose is to prevent the effectiveness of
shareholder vote, it shall make a determination as to whether there is a compelling justification
for such action”); Alaska Air Group, Inc., SEC No-Action Letter (Mar. 10, 2016) (finding some
basis for the view that a proposal was vague and indefinite where the proposal required that “our
board in 2016 amend our bylaws and any other appropriate governing documents to require that
the management of our company shall strictly honor shareholders rights to disclosure
identification and contract information to the fullest extent possible by technology”). RAIT
offers no discussion of these citations and fails to explain why they are relevant to the Proposal
at issue here.
Second, RAIT complains that the Proposal fails to identify various “key terms” of the
contemplated advisory agreement. See RAIT Letter at 24-25 (faulting the Proposal for not
identifying, among other things, the agreement’s duration, compensation for the external advisor,
or “the maximum amount of expenses that the external advisor would be allowed to incur on
behalf of the Company”). But RAIT does not explain how this litany of details could have been
included without violating the 500-word limit under Rule 14a-8(d). Nor does RAIT cite any
authority holding that the absence of such detail renders a proposal impermissibly vague. And
under RAIT’s argument, no proposal that a board enter into any agreement of any kind could
ever pass muster under Rule 14a-8(i)(3) because no proposal could contain that granular level of
detail and still remain within the 500-word limit. As contemplated by the Proposal, these details
would be among “the steps necessary” to externalize management.
Third, RAIT faults the Proposal for not including with its “four corners” excerpts or
other details from the referenced letters by NexPoint and Highland. RAIT Letter at 25-26.
Again, RAIT does not explain how the Proposal could do so within 500 words nor does it cite
authorities to support its argument. Notably, RAIT does not even assert that the absence of these
details creates any vagueness or confusion, much less that their absence renders the proposal “so
vague and indefinite” that the shareholders will be unable “to determine with any reasonable
9

certainty exactly what actions or measures the proposal requires." Staff Legal Bui letin No. 148
(Sept. 15, 2004).
In short, RAIT has failed to carry its burden to show that the Proposal is vague or
misleading, in violation of Rule I 4a-8(i)(3), and therefore, RAlT cannot exclude the Proposal on
that basis.

IV.

CONCLUSION

For the following reasons, the ProposJ I complies with SEC Rule I4a-8 and the Staff
should not concur with RAIT's intention to exclude it from RAIT's 2017 proxy materials. The
Staff should permit RAIT's shareholders to consider and vote upon the Proposal.

Edward S. Friedman
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750 E. PRATT STREET SUITE 900 BALTIMORE, MD 21202
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February 2, 2017
Edward S. Friedman
***FISMA & OMB Memorandum M-07-16***

Re:

RAIT Financial Trust - Shareholder Proposal of Edward S. Friedman

Dear Mr. Friedman:
We have served as Maryland counsel to Edward S. Friedman in connection with
certain matters of Maryland law arising out of the shareholder proposal (the "Proposal")
submitted by Mr. Friedman pursuant to Rule 14a-8 ("Rule 14a-8") of the Securities Exchange
Act of 1934, as amended (the "Exchange Act"), and the related Supporting Statement (the
"Supporting Statement") for inclusion in the proxy statement and form of proxy of RAIT
Financial Trust, a Maryland real estate investment trust (the "Trust"), for the 2017 Annual
Meeting of Shareholders of the Trust (the "Annual Meeting").
We have been asked to consider whether the Proposal pursuant to Rule 14a-8 is a
proper subject for action by shareholders of the Trust under Maryland law.
In connection with our representation of Mr. Friedman, and as a basis for the
opinion hereinafter set forth, we have examined originals, or copies certified or otherwise
identified to our satisfaction, of the following documents (collectively, the "Documents"):
1.
The Declaration of Trust of the Trust (the "Declaration of Trust");
certified by the State Department of Assessments and Taxation of Maryland;
2.
The Amended and Restated Bylaws of the Trust (the "Bylaws"), in the
form filed with the Securities and Exchange Commission (the "Commission") on November 17,
2016 as Exhibit 3.1 to the Trust's Current Report on Form 8-K (File No. 001-14760);
3.

. The Proposal and Supporting Statement; and

4.
Such other documents and matters as we have deemed necessary or
appropriate to express the opinion set forth below, subject to the assumptions, limitations and
qualifications stated herein.
In expressing the opinion set forth below, we have assumed the following: All
Documents submitted to us as certified or photostatic copies conform to the original documents.
All public records reviewed or relied upon by us or on our behalf are true and complete. There
has been no oral or written modification of or amendment to any of the Documents, and there has
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been no waiver of any provision of any of the Documents, by action or omission of the parties or
otherwise.
I.

The Proposal

On December 15, 2016, Edward S. Friedman, a shareholder of the Trust,
submitted the following Proposal along with the related Supporting Statement, pursuant to Rule
14a-8, to the Trust for inclusion in the Trust's proxy statement and form of proxy for the Annual
Meeting:
RESOLVED, that the shareholders of RAIT Financial Trust ("RAIT")
hereby direct the board of trustees ("Board") to take the steps necessary
to externalize management by entering into an advisory agreement with an
external adviser, which may be NexPoint Real Estate Advisors
("NexPoint"), an affiliate of Highland Capital Management ("Highland"),
and to update shareholders on the externalization process within 60 days
of the resolution's adoption (emphasis added).
II.

Applicable Law and Analysis

The Staff of the Commission (the "Staff') has viewed the phrase "take the steps
necessary" to mean a shareholder proposal under Rule 14a-8 is precatory and non-binding. 1
Maryland law and the Company's Declaration of Trust and Bylaws are clear that
a non-binding precatory proposal is a proper subject for action by shareholders of the Trust.

First, Section 2-40l(a) of the Maryland General Corporation Law (the "MGCL")
provides that "[t]he business and affairs of a [Maryland] corporation shall be managed under the
direction of a board of directors." Section 2-40l(b) of the MGCL confers on the board "[a]ll
powers of the corporation ... except as conferred on or reserved to the stockholders by law .... "
The Declaration of Trust also provides that the "business and affairs of the Trust shall be
1

See e.g., Adams Express Company, SEC No-Action Letter (Jan. 26, 2011) (noting that, ifthe proposal in question
were revised "to state that the Board should take the steps necessary to liquidate, merger, or convert the Fund," the
14a-8 proposal would not be excludable under Rule 14a-8(i)(2)(emphasis added)). See also France Growth Fund,
SEC No-Action Letter (Apr. 6, 2001); Staff Legal Bulletin No. 14D (Nov. 7, 2008) (stating that if a shareholder
proposal "recommends, requests, or requires that the board of directors amend the company's charter" but applicable
state law requires shareholder approval of such an amendment, the Staff"may permit the proponent to revise the
proposal to provide that the board of directors 'take the steps necessary' to amend the charter" and that there would
be no basis for excluding the revised proposal). We have relied upon the Staffs view that a proposal with the "take
the steps necessary" formulation is precatory as a basis for this opinion.

14761478-v4

!

I

VENABLE:LP
Edward S. Friedman
February 2, 2017
Page 3

managed under the direction of the Board of Trustees." 2 Thus, it is the board of directors that is
charged with directing the management of the business and affairs of a corporation. 3 Courts
interpreting Maryland law have acknowledged that the adoption by the shareholders of a
precatory proposal, which imposes no legal obligation on the board of directors/trustees, is not
inconsistent with the Declaration of Trust's and the MGCL Section 2-401(a)'s delegation of
power, quoted above, to the .board to oversee the management of the company's business and
affairs. 4
In this regard, the United States District Court for the District of Maryland, in a
case involving a Maryland corporation, held that "there is no reason to believe that a Maryland
corporation's directors, even [when] faced with a request from a majority shareholder, must
always accede to that request." 5 Moreover, the Court of Appeals of Maryland has stated: "As a
general rule, the stockholders cannot ... control the directors in the exercise of the judgment
vested in them by virtue of their office." 6 "The reasoning of these cases is relevant in the
context of shareholder proposals under SEC Rule 14a-8"7 as proposals that are cast as
recommendations or requests that the board of directors take specified action are proper under
state law. Because the Board of Trustees of the Trust (the "Board of Trustees") is not bound by
the adoption of a precatory proposal, the submission of such a proposal to a vote of shareholders
does not infringe on the responsibilities of the Board of Trustees.

Second, the Declaration of Trust contemplates that a proposal validly submitted
under Rule 14a-8 is a matter that shareholders are entitled to vote upon. 8 Article VIII, Section 2
of the Declaration of Trust provides as follows:
2

Declaration of Trust, Article V, Section 1.
We believe that a Maryland court would generally look, by analogy, to the MGCL and to case law involving
Maryland corporations for guidance when a matter is not specifically addressed by the Maryland REIT Law. See
JAMES J. HANKS, JR., MARYLAND CORPORATION LAW §17.2 at note 13a. (Wolters Kluwer Supp. 2016).
4
Martin Marietta Corp. v. Bendix Corp., 549 F. Supp. 623, 633 n.5 (D. Md. 1982). See also, Paramount
Communications, Inc. v. Time Inc., C.A. No. 10866 (Del. Ch. July 14, 1989), slip op. at 89, affd, 571A.2d1140,
1154 (Del. 1989) (holding that the "corporation law does not operate on the theory that directors, in exercising their
powers to manage the firm, are obligated to follow the wishes of a majority of shares."); Stender v. Archstone-Smith
Operating Trust, No. 07-CV-02503-WJM-MJW, 2014 U.S. Dist. LEXIS 146242 (D. Colo. Oct. 14, 2014);
Whitestone REITv. Hartman, 2007 WL 3145436 (5th Cir. Oct. 26, 2007); First American v. Shivers, 97 Md. App.
405, 416, 629 A.2d 1334, 1340 (1993).
5
Martin Marietta Corp., 549 F. Supp. at 633 n.5.
6 Warren v. Fitzgerald, 189 Md. 476, 489, 56 A.2d 827, 833 (1948) (quoting People ex rel. Manice v. Powell, 201
N.Y. 194, 201, 94 N.E. 634, 637 (1911)).
7
HANKS, supra note 3 at §6.6[b]; Exchange Act Rule 14a-8(i)(l).
8
The Trust, which was formed on August 14, 1997 as a Maryland real estate investment trust, is governed by the
Maryland REIT Law, the Declaration of Trust and the Bylaws. Section 8-lOl(c) of the Maryland REIT Law defines
a real estate investment trust as "an unincorporated business trust or association formed under this title in which
property is acquired, held, managed, a.dministered, controlled, invested or disposed of for the benefit and profit of
3
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Voting Rights. Subject to the provisions of any class or series of Shares
then outstanding, the shareholders shall be entitled to vote only on the
following matters: (a) termination of REIT status as provided in Article
V, Section (l)(C), (b) election of Trustees as provided in Article V,
Section 2(A) and the removal of Trustees as provided in Article V, Section
3; (c) amendment of the Declaration of Trust as provided in Article X; (d)
termination of the Trust as provided in Article XII, Section 2; (e) merger
or consolidation of the Trust, or the sale or disposition of substantially all
of the Trust Property, as provided in Article XI; and (f) such other
matters with respect to which a vote of the shareholders is required by
applicable law (emphasis added) or the Board of Trustees has adopted a
resolution declaring that a proposed action is advisable and directing that
the matter be submitted to the shareholders for approval or ratification.
Except with respect to the foregoing matters, no action taken by the
shareholders at any meeting shall in any way bind the Board of
Trustees (emphasis added).
By its plain meaning, the provision of the Declaration of Trust providing that
shareholders are entitled to vote on "such other matters with respect to which a vote of the
shareholders is required by applicable law" covers, for example, non-state law matters such as a
vote required by the Federal securities laws or by the listing standards of a national securities
exchange upon which the Trust's shares are listed. 9 Provided that a shareholder meets the
eligibility and procedural requirements of Rule 14a-8, an otherwise valid proposal submitted
under Rule 14a-8 is a matter upon which shareholders are entitled to vote under the express
provisions of the Declaration of Trust. In addition, the Declaration of Trust contemplates that
matters other than the six enumerated items in Article VIII, Section 2 may also be submitted to
the shareholders, albeit that any such matter approved by the shareholders of the Trust would not
be binding on the Board of Trustees.

Third, the advance notice provisions of the Bylaws expressly contemplate
submission of Rule 14a-8 proposals outside of the advance notice procedures in the Bylaws.
Article III, Section 305(b )(ix) of the Bylaws, which relates to advance notice required for
any person who may become a shareholder." Real estate investment trusts formed under the Maryland RElT Law
are distinguished from common-law and other frusts in that they are structured, are governed and operate in
substantially the same manner as corporations. The Maryland REIT Law contains, either in the statute itself or by
cross-reference to the MGCL, all of the fundamental provisions of a general state corporation statute. See JAMES J.
HANKS, JR., FEDERALLY TAX-QUALIFIED REAL ESTATE INVESTMENT TRUSTS FORMED UNDER MARYLAND LAW
(Nov. 24, 2015).
9
Declaration of Trust, A1iicle VIII, Section 2.
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shareholders to nominate trustees or submit other proposals for consideration at a meeting of
shareholders, provides that "[n]othing in this Section 305 shall be deemed to affect the rights of
shareholders to request inclusion of proposals in the Trust's proxy statement pursuant to, and in
compliance with, Rule 14a-8 of the Exchange Act." In other words, the Trust in the Bylaws
acknowledges that. any proposal submitted in accordance with Federal securities laws preempts
state law and, accordingly, any limitation in the Trust's organizational documents with respect to
shareholder proposals. This is consistent with the Staff's long-held position that shareholder
proposals that are properly submitted in accordance with Rule 14a-8 may not be prohibited by a
company's organizational documents. 10
III.

Opinion

Based upon the foregoing analysis and reasoning and subject to the limitations,
assumptions and qualifications set forth herein, it is our opinion that, given the precatory nature
of the Proposal, the Proposal is a proper subject for action by shareholders of the Trust under
Maryland law.
The foregoing opinion is limited to the substantive laws of the State of Maryland
and we do not express any opinion herein concerning any other law. The opinion expressed
herein is limited to the matters specifically set forth herein and no other opinion shall be inferred
beyond the matters expressly stated. We assume no obligation to supplement this opinion if any
applicable law changes after the date hereof or if we become aware of any fact that might change
the opinion expressed herein after the date hereof.
This opinion presented in this letter is solely for your use in connection with the
Proposal and, accordingly, may not be relied upon, quoted in any manner to, or delivered to any
other person or entity without, in each instance, our prior written consent. However, we consent
to inclusion of this opinion with a reply letter delivered by you to the Staff requesting that the
Staff deny the Trust's no-action relief request with regard to the Trust's view that it may exclude
the Proposal from the Trust's proxy materials for the Annual Meeting.
Very truly yours,

10

See Dollar Tree Stores, Inc., SEC No-Action Letter (March 7, 2008). See also Cleco Corporation, SEC NoAction Letter (January 29, 2010).
·
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VIA HAND DELIVERY AND E-MAIL (shareholderproposalsrG)sec.gov)
Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549
Re:

RAIT Financial Trust
Shareholder Proposal of Edward S. Friedman

Ladies and Gentlemen:
This letter is to inform you that our client, RAIT Financial Trust, a Maryland real estate
investment trust ("RAIT" or the "Company"), intends to omit from its proxy statement and form
of proxy for its 2017 Annual Meeting of Shareholders (collectively, the "2017 Proxy Materials")
a shareholder proposal (the "Proposal") and the statement in support thereof (the "Supporting
Statement") received from Edward S. Friedman (the "Proponent") on December 15, 2016.
Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as amended
(the "Exchange Act"), we have:
• transmitted this letter by electronic mail to the staff (the "Staff'') of the Division of
Corporation Finance of the Securities and Exchange Commission (the "Commission") at
shareholderproposals@sec.gov no later than eighty (80) calendar days before the
Company intends to file its definitive 2017 Proxy Materials with the Commission which
is currently anticipated to be on or about April 17, 2017; and
• concurrently sent copies of this letter, together with its attachmer:ts, to the Proponent at
the e-mail address he has provided as notice of the Company's intent to exclude the
Proposal and the Supporting Statement from the 2017 Proxy Materials.
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Rule 14a-8(k) and Staff Legal Bulletin No. 14D, Shareholder Proposals (Nov. 7, 2008) ("SLB
14D") provide that shareholder proponents are required to send companies a copy of any
correspondence that the proponents elect to submit to the Commission or the Staff. Accordingly,
we are taking this opportunity to inform the Proponent that if the Proponent elects to submit
additional correspondence to the Commission or the Staff with respect to the Proposal, a copy of
that correspondence should be furnished concurrently to the undersigned on behalf of the
Company pursuant to Rule 14a-8(k) and SLB 14D.
THE PROPOSAL

The Proposal includes the following proposed resolution for the Company's shareholders to vote
upon:
"RESOLVED, that the shareholders of RAIT Financial Trust ("RAIT") hereby direct the
board of trustees ("Board") to take the steps necessary to externalize management by
entering into an advisory agreement with an external adviser, which may be lvrexPoint
Real Estate Advisors ("NexPoint "), an affiliate of Highland Capital Management
("Highland"), and to update shareholders on the externalization process within 60 days
of the resolution's adoption."

In addition, in the Supporting Statement, the Proponent includes the additional mandate that "'the
Board should run a thorough, thoughtful process to identtfj; an experienced external advisor and
enter into an advisory agreement that is in the best interests of shareholders." As discussed
below in Section I of the Analysis, the Company believes that this additional mandate constitutes
an additional proposal in violation of Rule 14a-8(c).
A copy of the Proposal, the Supporting Statement, and the related correspondence between the
Company and the Proponent, including the Company's Deficiency Notice (as defined below) and
the Proponent's Remedial Notice (as defined below), are attached to this letter as Exhibit A.
BACKGROUND
I.

The Company

The Company is an internally-managed and intem~lly-advised Maryland real estate investment
trust (a "REIT") organized under Title 8 (the "Maryland REIT Law" or the "MRL") of the
Corporations and Associations Article (the "Md. Corp. & Ass::>c. Article") of the Annotated
Code of Maryland. REITS are attractive to investors seeking income-producing investments
because a REIT must distribute at least 90% of its taxable income each year in the form of
dividends to its shareholders. In the past, the Company used its vertically integrated platform to
originate commercial real estate loans, 21.cquire commerdal real estate properties and invest in,
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manage and service commercial real estate assets. The Company is in the process of transitioning
its business to focus on its higher-margin lending business, which offers a comprehensive set of
debt financing options to the commercial real estate industry. While the Company implements
this transition to a simpler, more cost-efficient and lower leverage business model, it continues to
own and manage a portfolio of commercial real estate properties and manage real estate assets
for third parties which blends its higher-margin lending business with the stability and recurring
income stream from owning and managing properties. The Company was formed in August 1997
and commenced operations in January 1998.
On November 10, 2016, NexPoint Real Estate Advisors, LP (''NexPoint"), an affiliate of
Highland Capital Management, L.P. ("Highland Capital"), sent a letter to Mr. Michael J. Malter,
the Chairman of the Board of Trustees of the Company (the "Board"). On November 10, 2016,
Highland Capital publicly filed a copy of the letter with the Commission via EDGAR as Exhibit
99.l to Amendment No. 1 to its Schedule 13D relating to t'1e Company (the "13D Amendment
No. 1"). In the 13D Amendment No. 1, Highland Capital publicly disclosed NexPoint's interest
in engaging in discussions with the Company's management and Board regarding a proposed
transaction to externalize the management of the Compan:i· that contemplates the Company
entering into an advisory agreement with NexPoint to serve as the Company's external adviser.
The propo::;ed tran:;action contemplates co:nverting the Comp::u1y from an internally-managed
REIT to an externally-managed REIT and would be expected to result in the Company
eliminating most, if not all, of its current management and staff and purchasing the required
executive, organizational and corporate accounting services from NexPcint, which would serve
as the Company's external advisor for a management fee that would be negotiated. The proposal
that Highland Capital publicly disclosed did not. include a term sheet for the proposed transaction
from which one could approximate what the proposed advisory agreement would look like, was
not very specific on the terms that would be contained in any such proposed advisory agreement
and left open numerous and important questions as to how such an externalization transaction
would be implemented.
·
On November 11, 2016, the Company issued a press release commenting on Highland Capital's
13D Amendment No. 1, noting that the Company values C\histrictive input from zJl shareholders
on the Company's strategy, performance and plans for creating long-tern'1 shareholder value and
that th~ Company is committed to acting in thE' best interests of all shareholders. The Company
also discussed in its press release a number of the initiatives that were being taken to transit10n
itself to a more focuse:d and simpler business model, de leverage and generate enhanced returns
for its shareholders, initiatives the Company indicated were already in the process of bemg
executed well before Highland Capital's initial Schedule 13D filing on October 7, 2016. The
press release noted that these initiatives included (i) the announcement of a transformative
transaction to monetize the Company's interest in Independence Realty Advisors, LLC, the
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external advisor of Independence Realty Trust, Inc., which ultimately resulted in the Company
receiving aggregate proceeds of $105.2 million; (ii) a new leadership structure for the Board with
the appointment of Mr. Malter to serve as Independent Chairman of the Board of Trustees, and
(iii) the naming of Scott Davidson, who had previously served as the Cor.:ipany's President and
the head of its lending business, as the Company's Chief Executive Officer. Over the next sixty
days, the Company made a number of additional public announcements related to steps it had
taken to further its transition to a more focused and simpler business model and deleverage,
including the sales of a number of its properties and the repayment of related debt. Since the
beginning of2016, the Company has generated $374.5 million of aggregate gross proceeds from
the sales cf its properties and repaid $325 .6 million of related indebtedness.
On December 5, 2016, NexPoint sent a follow-up letter to Mr. Malter, the Company's Chairman
of the Board, reiterating NexPoint's interest in pursuing a transaction with the Company to
externalize its management and have NexPoint enter into an advisory agreement with the
Company to serve as its external adviser. On December 5, 2016, Highland Capital publicly filed
a ccpy of the letter with the Commission via EDGAR as Exhibit 99.1 to PJTiendment No. 2 to its
Schedule 13D relating to the Company. As before, Highland Capital did not include a term sheet
for its proposed transaction from which one could approximate what the proposed advisory
agreement would look like, was not very specific on the terrm that would be contained in any
such proposed advisory agreement and left open numerous and important questions as to hmv
such an externalization transaction would be implemented.

II.

Procedural History

On December 15, 2016, the Proposal and Supporting Statement were delivered to the Company's
corp,Jrate offices, accompanied by documentation from the record holder purporting to verify
that the Proponent held at least $2,000 in market value of the Company's securities entitled to be
voted on the Proposal for at least one year prior to the submission date (the "Initial Verification
of Ownership"). The Initial Verification of OV\nership did not include the evidence, required by
Rule 14a-8(b) of the Exchange Act, of continuous ownership by the Proponent of the requisite
amount of the Company's securities for at least one year prior to the date of the Proposal,
December 15, 2016.
The Proponent indicated in the Supporting Statement that he has "reviewed the proposal of
NexPoint and Highland, as set forth in letters to the Chairman of the Board on November 10,
2016 and December 5, 2016 ("Letters")" and that he "shares the views set forth in the Letters
that management's current path is not in the best interests of RAIT's shareholders." However,
the Proponent did not include anywhere in the Proposal or the Supporting Statement any
excerpts from those letters or any summary, terms or details whatsoever regarding NexPoint's
proposal to externalize the Company's management and enter into an advisory agreement with
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the Company.
On December 19, 2016, the Company's deadline passed for receiving shareholder proposals for
inclusion in the 2017 Proxy Materials pursuant to Rule 14a-8 of the Exchange Act.
On December 20, 2016, after confirming that the Company's share ovvnership records did not
identify the Proponent as a shareholder of record, the Company notified the Proponent (the
"J)_eficiency Notice") that (a) the Initial Verification of Ownership failed to satisfy the
requirements of Rule l 4a-8(b) of the Exchange Act because it did not evidence continuous
ownership by the Proponent of the requisite amount of the Company's securities for at least one
year prior to the date of the Proposal, December 15, 2016, (b) the Proponent could correct this
deficiency by obtaining a new proof of ownership letter from the record holder verifying the
Proponent's continuous ownership of the requisite amount of securities for the one-year period
preceding, and including, the date of the Proposal, and (c) the Proponent was required to cure
this deficiency within fourteen (14) calendar days of the receipt of the Deficiency Notice. In the
Deficiency Notice, the Company also informed the Propot1ent that (a) the Company believed that
the Proposal contained multiple shareholder proposals in violation of Rule 14a-8(c) of the
Exchange Act, (b) the Proponent could correct this procedural deficiency by reducing his
submission to no more than one proposal for consideration by the Company's shareholders, and
(c) the Proponent was required to cure this deficiency within fourteen (14) calendar days of the
receipt of the Deficiency Notice.
On December 22, 2016, Highland Capital filed Amendment No. 3 to its Schedule 13D relating to
the Company ("13D Amendment No. 3"). In the 13D Amendment No. 3, Highland Capital
disclosed that on December 21, 2016 it entered into an indemnification agreement with the
Proponent, a copy of which was filed a~ Exhibi~ 99.l to Highland Capital's 13D Amendment No.
3 (the "Indemnification Agreement"), requiring the Proponent to cooperate with NexPoint and
further disclosing that NexPoint had engaged in discussions with the Proponent regarding the
Proposal. In Item 4 of the 13D Amendment No. 3, Highland Capital makes the following
disclosure:
"NexPoint Real Estate Advisors, LP ("NexPoint"), an affiliate of Highland Capitai,
previously sent letters (the "Letters"), dated l'./ovember 10, 20 j 6 and December 5, 2016,
to }.fr. lvfichael J Malter, the Chairman of the board of trustees of the Issuer (the
"Board"), expressing NexPoint 's interest in .?ngaging in discussions lvith the Issuer's
management regarding proposals intended to enhance shareholder value. After becoming
aware of the Letters, another shareholder cf the Issuer informed NexPoint that he had
submitted a shareholder proposal to the Issuer under Rule 14a-8 of the Securities
Exchange Act of 1934, as amended (the "Exchange Act"). On December 21, 2016,
NexPoint and the other shareholder entered into an indemnity letter related to the
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shareholder proposal. "
The Indemnification Agreement provides as follows:

"We appreciate you reaching out to NexPoint Real Estate Advisors, L.P. ("NexPoint"),
an affiliate of Highland Capital Management, L.P., with respect to your investment in
RAIT Financial Trust ("RAIT"). We understand you submitted a shareholder proposal to
RAIT under Rule l 4a-8 of the Securities Exchange Act of 1934, as amended (the
"Exchange Act"). Should RAJT and/or its affiliates file a lawsuit or threaten to file a
lawsuit against you in connection with your proposal, NexPoint agrees to provide legal
counsel to defend you in such action and to indemn~fY you for any costs or damages
awarded against you in such action so long as you reasonably cooperate with NexPoint
in pursuing the defense of such action. In the event that you do not reasonable cooperate
with NexPoint as set forth above, NexPoint will cease providing you legal counsel and
will not indemnifo you in connection with any such legal actzon arising in connection
with your proposal. "
By letter dated December 29, 2016 (the ''Remedial Response:"), the Proponent responded to the

Deficiency Notice. As part of the Remedial Response, the Proponent included· an additional
ownership verification statement from the record holder ve1ifying the Proponent's continuous
ownership of the requisite amount of securities for the one-year period preceding, and including,
the date of the Proposal. In the Remedial Response, the Proponent contended that he did not
believe that the Proposal constituted multiple proposals and elected not to withdraw any of his
proposals as requested by the Company or make any revisions to the Pr'Jposal or the Supporting
Statement.
Subsequent tv December 29, 2016, the Company did not receive any further communication
from the Proponent in response to the Deficiency Notice. On January 3, 2017, the fourteen (14)
calendar day deadline to respond to the Deficiency Notice expired.
BASES FOR EXCLUSION

The Company respectfully requests that the Staff concur in its view that the Proposal and the
Supporting Statement may be excluded from the 2017 Proxy Materials pursuant to:
e

Rule 14a-8(c) because the Proposal constitutes multiple proposals and the Proponent
failed to adequately correct such deficiency after receiving proper notice;
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•

Rule 14a-8(i)(l) because the Proposal is not a proper subject for action by
shareholders under the laws of the State of Maryland, the state where the Company
is formed as a real estate investment trust;

•

Rule 14a-8(i)(2) because implementing the Proposal would cause the Company to
violate the laws of the State of Maryland, to which it is subject as a Maryland real
estate investment trust;

•

Rule 14a-8(i)(6) because the Company lacks the power or authority to implement the
Proposal; and

•

Rule 14a-8(i)(3), because the Proposal is so impermissibly vague and indefinite as to
be inherently misleading.
ANALYSIS

I.

THE PROPOSAL MAY BE EXCLUDED UNDER RULE 14A-8(C) BECAUSE IT
CONSTITUTES MULTIPLE PROPOSALS.

The Company believes it may exclude the Proposal from its 2017 Proxy Materials because the
Proposal, read together with the Supporting Statement, fails to comply with the one-proposal
limitation of Rule 14a-8(c) and the Proponent failed to adequately correct such deficiency
after receiving proper notice. The Company believes that the Proposal, when read together
with the Supporting Statement, contains two separate and distinct components that do net relate
to a single, well-defined unifying concept. In particular, the Company believes that the
Proposal, when read together with the Supp01ting Statement, seeks to provide shareholders
with the opportunity to mandate that the Board take the following two separate and distinct
actions:

"take the steps necessary to externalize management by entering into an
(i)
advisory agreement with an external adviser, which may be NexPoint Real Estate
Advisors ("NexPoint"), an affiliate of Highland Capital Management ('Highland"),
arid to update shareholders on the externalization process ·within 60 days of the
resolution's adoption;" and
(ii)
"run a thorough. thoughtfi1l process to identifj; an experienced external
advisor and enter into an advisory agreement that is in the best interests of
shareholders."
Rule 14a-8(f) requires a company seeking to exclude a shareholder proposal from the
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company's proxy materials for failing to comply with the one-proposal procedural limitation
of Rule 14a-8(c) to notify the proponent of any eligibility or procedural deficiencies within
fourteen (14) calendar days of receiving the proposal. The Company received the Proposal on
December 15, 2016. On December 20, 2016, the Company notified the Proponent in the
Deficiency Notice that, among other deficiencies, the Company believes the submission
contained more than one proposal and therefore must be reduced to a single proposal to comply
with Rule l 4a-8(c ). The Deficiency Notice included a description of the one-proposal limitation
of Rule 14a-8(c) and stated that "[w]e believe that the Proposal contains multiple shareholder
proposals in violation of Rule 14a-8(c) of the Exchange Act." While the resolution part of the
Proposal relates to mandating that the Board "take the necessary steps to externalize
management by entering into an advisory agreement with an external adviser, " the Company
indicated in the Deficiency Notice components of the Supporting Statement that the Company
believes constituted additional proposals. Specifically, the Company indicated to the Proponent
its belief that the following additional mandate in the Supporting Statement constituted a
separate proposal. That sentence provides as follows: "Mr. Friedman believes that the Board
should run a thorough, thoughtfir:l process to identify an experienced external adviser and enter
into an advisory agreement that is in the best interesrs of shareholders." In the Deficiency
Notice, the Company indicated that the Proponent could correct this procedural deficiency by
indicatir.,g which of the proposals the Proponent would like to submit and which the
Proponent would like to withdraw. The Company also noted in the Deficiency Notice that the
Commission's rules require that a revised submission addressing the procedural deficiencies
noted in the Deficiency Notice be postmarked, or transmitted electronically, no later than
fourteen (14) calendar days from the date on which the notice was received, in order to be
eligible for inclusion in the 2017 Proxy Materials. A copy of Rule 14a-8 was attached to the
Deficiency Notice. In the Remedial Response received by the Company on December 29, 2016,
the Proponent contended that he did not believe that the Proposal constituted multiple proposals
and, accordingly, elected not to withdraw any of his proposals as requested by the Company or
make any revisions to the Proposal or the Supporting Statement.
Rule 14a·8(c) provides that a sharehclder "may submit no more than or.e proposal to a
company for a particular shareholders' meeting." Rule 14a-8(c)'s one proposal limitation
applies both tC1 proponents who submit multiple proposals as separate submissions and, as is the
case with the Proposal, to proponents who submit multiple proposals purporting to be
components of one proposal in a single submission. Notwithstanding the Proponent's attempt to
characterize the Proposal as otherwise, the Company believes that the Proponent's submission
contains at least two proposals that combine separate and distinct matters that lack a single, welldefined :unifying concept: (i) a proposal mandating that the Board take the steps necessary to
externalize the Company's management by entering into an advisory agreement with an
external advisor, which, pursuant to the Proposal, may he NexPoint (the "Proposal Mandating
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the Externalization of Management"); and (ii) a proposal mandating that the Board conduct a
"thorough, thoughtful process to identify an experienced external advisor and enter into an
advisory agreement that [the Board determines] is in the best interests of shareholders" (the
"Proposal Mandating the Initiation of a Process to Review Externalization Options"). The
Company believes that, in essence, the Proponent is seeking to combine into one proposal both
the Proposal Mandating the Externalization of Management and the Proposal Mandating the
Initiation of a Process to Review Externalization Options.
The Company believes that the Proposal 'Mandating the Externalization of Management and the
Proposal Mandating the Initiation of a Process to Review Externalization Options have two
separate and distinct, and potentially conflicting, objectives and contain multiple elements that
require separate and distinct actions that do not involve a single, well-defined unifying concept.
The Company believes that the Proposal Mandating the Externalization of Management is
focused on directing the Board to externalize the Company's management by entering into an
advisory agreement with an external adviser which, pursuant to the Proposal, may be
NexPoint, and does not specifically contemplate that any strategic review or other process be
conducted, and specifically mandates, as its overarching goal, the Board to enter into an
advisory agreement with an external adviser regardless of the terms of the advisory agreement
and regardless of whether the advisory agreement is in the best interests of the Company's
shareholders. The Company believes that the Proposal Mandating the Initiation of a Process to
Review Externalization Options is focused on causing the Board to "run a rhorough, thoughtful
proc:ess to identify an experienced external advisor and enter into an advisory agreement that is
in the best interests of shareholders" which may cause not only an advisory agreement with
NexPoint not to qualify as an appropriate advisory agreement, but also any other potential
advisory agreement with an external adviser, if the Board determines that such an advisory
agreement is not in the best interests of the Company's shareholders. Accordingly, the Company
beiieves that the objective of the Proposal Mandating the Initiation of a Process to Review
Externalization Options deviates from and can be seen as inconsistent with the objective of the
Proposal Mandating the Externalization of Management since the overarching goal of the
Proposal Mandating the Externalization of Management appears to be that the Company enters
into an advisory agreement with an external advisor while the overarching goal of the Proposal
Mandating the Initiation of a Process to Review Externalization Options appears to be that the
Board takes action, which may or may not result in the execution of an external advisory
agreement, that is in the best interests of the Company's shareholders.
The Company believes that the Proposal Mandating the Initiation of a Process to Review
Externalization Options is not so closely related to the Proposal Mandating the Externalization
of Management that they could be deemed a single proposal. The Company believes that the
Proposal Mandating the Initiation of a Process to Review Externalization Options is not essential
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to the implementation of, and implicates a different set of concerns and objectives than, the
Proposal Mandating the Externalization of Management. The Company believes that, while the
Proposal Mandating the Externalization of Management is concerned solely with mandating
that the Board externalize the Company's management by entering into an advisory agreement
with an external adviser regardless of the terms of the advisory agreement and regardless of
whether such an advisory agreement is determined by the Board to be in the best interests of
the Company's shareholders, the Proposal Mandating the Initiation of a Process to Review
Externalization Options is focused on mandating that the Board conduct a "thorough, thoughtful
process to identifj; an experienced external adviser and enter into an advisory agreement that is
in the best interests of shareholders." The Company believes that the Proposal Mandating the
Initiation of a Process to Review Externalization Options that the Board enter into an advisory
agreement with an external adviser that is (i) identified through a "thorough, thoughtful process"
and (ii) "in the best interests of shareholders" creates the possibility that such a process by the
Board fails to result in the identification of any advisory agreement with any external adviser,
including NexPoint, that is in the best interests of the Company's shareholders. As such, the
Company believes that the Proposal Mandating the Externalization of Management, which does
not provide for a process to be conducted before the Company is required to enter into an
adYisory agreement with an external adviser, is separate and distinct from the Proposal
Mandating the Initiation of a Process to Review Externalization Options, neither proposal is
dependent on ur necessary to the implementation of the other and neither proposal is essential to
a single, well-defined unifying concept, particularly since not only can each proposal be
implemented without the other, but, in fact, the two proposals may be in complete conflict
with, and preclusive of, each other since the Proposal Mandating the Initiation of a Process to
Review Externalization Options seems to limit the execution of an advisory agreement to only
such an agreement that the Board determines to be in the hest interests of the Company's
shareholders.
The Staff has consistently recognized that Rule 14a-8( c) peLnits the exclusion of a proposal
that, although characterized by the proponent as one prcposal, combines "separate and
distinct" elements that lack a single, well-defined unifying concept, even if the elements or
components are presented as part of a single program and relate to the same general subject
matwr. For instance, in Textron, Inc. (Mar. 7, 2012), the Staff concurred with the exclusion of a
"proxy access" proposal in reliance on Rule 14a-8(c) where the proposal, in addition to seeking
to allow shareholders to make board nominations in the company's proxy materials, required that
any election of a majority of board seats being filled by operation of the proposed proxy access
mechanism not be considered to be a change of control by the company, its board or its officers.
The Staff concurred with the company's view that this "change of control" prevision diverged
from the proposal's overarching goal of providing shareholders with proxy access and instead
sought to address a possible consequence of shareholders utilizing the proposed proxy access
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mechanism. Given this divergence, the Staff granted relief to exclude the proposal under Rule
14a-8(c), noting that the change of control provision "constitute[d] a separate and distinct matter
from the proposal relating to the inclusion of shareholder nominations for directors in Textron's
proxy materials." See also Eaton Corporation (Feb. 20, 2012) (concurring in the exclusion of a
proposal in reliance on Rule 14a-8(c) where the proposal contained multiple components related
to employee compensation relating, and accounting for, sales to independent distributors, the
method of reporting of corporate ethics, accounting practices relating to goodwill and other
intangible assets, and concerns relating to operations in India, with the Staff specifically noting
that the proposal relating to the method of reporting corporate ethics involved a separate and
distinct matter from the proposals relating to employee compensation relating to, and accounting
for, sales to independent distributors, accounting practices relating to goodwill and other
intangible assets, and concerns relating to operations in India; Streamline Health Solutions, Inc.
(Mar. 23, 2010) (concurring in the exclusion of a proposal in reliance on Rule 14a-8(c) where the
proposal contained multiple components related to the election of directors, with the Staff
specifically noting that the proposal relating to director independence involved a separate and
distinct matter from the proposals relating to the number of directors, the conditions for changing
the number of directors, and the voting standard for the election of directors at the upcoming
annual meeting); PG&E Corp. (Mar. 11, 2010) (concurring in the exclusion of a proposal in
reliance on Rule 14a-8(c) where the proposal requested the company to engage in a variety of
corporate actions relating to a power plant's license renewal, risk mitigation, and level of
production with the Staff specifically noting that "the proposal relating to license renewal
involves a separate and distinct matter from the Proposal relating to mitigating risks and
production levels"); Parker-Hannifin Corp. (Sept. 4, 2009) (concurring in the exclusion of a
proposal requesting that the board of directors institute a triennial executive pay vote program
with three parts, with the first two parts relating to shareholder votes on executive compensation
and the third part relating to a discussion forum on executive compensation policies and
practices, with the Staff specifically noting that the third part of the proposed pre gram "involves
a separate and distinct matter" :from the shareholder votes requested by the first and second parts
of the proposed program); Duke Energy Corp. (Feb. 27, 2009) (concurring in the exclusion of a
proposal in reliance on Rule 14a-8(c) where the proposal required the company's directors to
own a requisite amount of the company's stock, to disclose all conflicts of interest and to be
compensated only in the forn1 of the company's common stock, notwithstanding the proponent's
argument that each of those items related to the broad concept of "improving director
accountability"); Torotel, Inc. (Nov. 1, 2006) (concurring in the exclusion of a proposal in
reliance on Rule 14a-8(c) that contained multiple components); General .Motors Corporation
(Apr. 7, 2007) (concurring that a proposal seeking shareholder approval for numerous
transactions to restructure the company could be excluded in reliance on Rule 14a-8(c) when the
company argued that the seven different elements listed in the proposal were not closely related
and essential to a single, well-defined unifying concept, as shown by the proposal's stipulation
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that each element should proceed regardless of whether the others are carried out); Bob Evans
Farms, Inc. (May 31, 2001) (concurring in the exclusion of multiple proposals in reliance on
Rules 14a-8(c) and 14a-8(f)); and !GEN Imernational, Inc. (July 3, 2000) (concurring in the
exclusion of multiple proposals in reliance on Rules 14a-8(c) and 14a-8(f)).
The Company believes that the Proposal Mandating the Externalization of M<!nagement and
the Proposal Mandating the Initiation of a Process to Review Externalization Options are not
essential to a single, well-defined unifying concept and therefore, notwithstanding that they
have been presented in a single submission, constitute separate and distinct proposals.
Furthermore, the Company provided the Deficiency Notice to the Proponent within the time
period specified by Rule 14a-8 and explained in the Deficiency Notice that the Proposal
contained more than one proposal in violation of Rule 14a-8(c). Notwithstanding having
received the Deficiency Notice, the Proponent did not correct the deficiency within the
prescribed fourteen (14) calendar day period.
The Company believes that the Proposal, when read together with the Supportmg Statement,
includes multiple proposals in violation of the one-proposal limit <J.nd that those multiple
proposals do not relate to a single, well-defined, unifying concept. Accordingly, the Company
believes that the Proposal is properly excludable from the 2017 Proxy Materials pursuant to
Rule 14a-8(f)(l) and Rule 14a-8(c).

II.

THE PROPOSAL MAY BE EXCLUDED UNDER RULE 14a-8(i)(l) BECAUSE
THE PROPOSAL IS NOT A PROPER SUBJECT FOR ACTION BY
SHAREHOLDERS UNDER THE LAWS OF THE STATE \\'HERE THE
COMPA~Y IS INCORPORATED, THE STATE OF MARYLAND.

Under Rule 14a-8(i)(l), a proposal may be excluded if the proposal is net a proper subject for
action by shareholders under the laws of the jurisdiction of the company's organization.
The Proposal is not cast as a recommendation or request but as a mandate intended to be binding
on the Company and the Board. If approved, the Proposal would require the Company to enter
into an advisory agreement with an external adviser irrespective of whether the Board
determined that such action was in the best interests of the Company's shareholders. As
supported by the legal opinion of the Company's Maryland counsel, Duane Morris LLP, attached
hereto as Exhibit B (the "Maryland Law Opinion"), the Company believes that the Proposal, if
adopted, would improperly and unlawfully interfere with the exclusive authority of the Board
under Maryland law to manage the Company's business and affairs, including determining the
management structure to be adopted by the Company and whether it is in the best interests of the
Company's shareholders for the Company to be internally-managed or externally-managed.
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The Staff has previously noted that a board of directors may be considered to have exclusive
authority in corporate matters, absent a specific provision to the contrary in the corporation code
of the state in which it is incorporated, the issuer's charter or its bylaws. See Securities Exchange
Act Release No. 34-12999 (Nov. 22, 1976). The Company believes, as supported by the
Maryland Law Opinion, that the Company's Amended and Restated Declaration of Trust, as
amended (the "Declaration of Trust"), and the Company's Amended and Restated Bylaws, as
amended (the "Company Bylaws"), make abundantly clear the exclusive authority of the Board
to manage the business, assets and affairs of the Company and the Board's exclusive and
absolute authority to oversee the Company's assets. A copy of the Declaration of Trust is
attached hereto as Exhibit C and a copy of the Company Bylaws is attached hereto as Exhibit D.
Article V, Section 1 of the Declaration of Trust states that "the business and affairs of the Trust
shall be managed under the direction of the Board of Trustees" and "the Board shall have full,
exclusive and absolute power, control and authority over any and all property of the Trust." The
Declaration of Trust further provides that it "shall be construed with a presumption in favor of
the grant ofpower and authority to the Board' and that "[a}ny construction of the Declaration of
Trust or determination made in good faith by the Board concerning its powers and authority
hereunder shall be conclusive." Section 101 of the Company Bylaws provides that "[t]he
business, property and affairs of the Trust shall be managed by its Board." In addition, as
described in the Maryland Law Opinion, the courts of the State of Maryland regularly apply
analogous provisions of the Maryland General Corporation Law (Titles 1 & 2 of the Corp. and
Assoc. Article, the "MGCL") when considering issues relating to the establishment, management
and operation of a REIT formed under the MRL. Thus, as indicated in the Maryland Law
Opinion, Section 2-401 of the MGCL typically would be applied by the courts of the State of
Maryland to real estate investment trusts fom1ed under the MRL, such provision, in relevant part,
providing that "[t]he business and affairs of the corporation shall be managed under the
direction of a board of directors" and "[a]ll corporate powers of the corporation may be
exercised by or under the authority of the board of directors except as conferred on or reserved
to the stockholders by law or by the charter or bylaws of the corporation." The Company
believes, as supported by the Maryland Law Opinion, that, in directing the Board to take the
actions specified in the Proposal (rather than merely requesting or recommending that the Board
consider implementing such actions), the Proposal constitutes an unlawful intrusion into the
authority of the Board that is contrary to the Declaration of Trust, the Company Bylaws, or the
MRL (and by analogy, the MGCL).
As the Maryland Law Opinion indicates, the Board has exclusive authority to manage the
business and affairs of the Company and the "full, exclusive and absolute power, control and
authority over any and all property of the Trust" and, as such, the sole authority to determine the
Company's management structure, whether it is in the best interests of the shareholders for the
Company to be internally-managed or externally-managed and whether the Company should
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enter into an advisory agreement with an external adviser. The Company believes that, as
supported by the Maryland Law Opinion, due to the Proposal's mandatory nature, by mandating
that the Board take action to externalize the Company's management by entering into an
advisory agreement with an external adviser (rather than merely requesting or recommending
that the Board consider implementing such actions), the Proposal violates Maryland law by
unlawfully impinging upon the Board's exclusive authority to manage the business, assets and
affairs of the Company, the Board's "exclusive and absolute power, control and authority over
any and all property of the Trust," and the Board's exercise of its discretion and business
judgment to determine what is in the best interests of the Company's shareholders, including
whether the Company should continue to be internally-managed or should be externallymanaged. The Company believes that the Proposal's mandate is also without regard to important
determinations that, as supported by the Maryland Law Opinion, are exclusively within the
authority of the Board to assess. The Company believes that, among those determinations, are
the following: (i) whether an externalization of management is in the best interests of the
Company's shareholders, (ii) whether there are other transactions that may be more beneficial to
the Company's shareholders, (iii) whether an externalization of management would breach
existing contracts, (iv) whether an externalization of management, if determined by the Board to
be desirable, would be best entered into with the entity specifically noted in the Proposal or
wh~ther the interests of the Company and its shareholders would be better served by considering
externalization of management proposals from the other numerous entities that may be interested
in serving as.the Company's external advisor, and (v) whether an externalization of management
would cause the Company to violate any applicable laws. Further, the Company believe8 thct the
scope and expense of an externalization of management would be significant making it even
more concerning that such a Proposal, if approved, would have the effect of diverting time,
money and management resources from matters that the Board may determine are more
important to the Company's business and prospects, a determination that the Company believes
is within the exercise of the Board's exclusive authority pursuant to the Declaration of Trust, the
Company Bylaws, and the MRL (and by analogy, the MGCL) as well as within the exercise of
the Board's fiduciary duties to the Company's shareholders.
The Company believes that assessing the proper management strudure for the Company entails,
among other things, evaluating, with the assistance of legal and financial advisors, the risks and
benefits of an internally-managed strui.:ture compared to an externally-managed structure, and
which management structure is more likely to serve the long-term interests of the Company's
shareholders. The Company further believes that it also entails assessing the numerous risks and
challenges presented by externally-ma_1aged structures, including (i) how best to mitigate the " .
practical problem of an externally managed company being locked into outsourcing management
services to a particular external manager, given the practical barriers to change that are created
by an externalization structure since a change would require a wholesale change in management
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and the employees at large; (ii) what rights would the Board have to terminate the external
adviser; (iii) what fees or penalties would be payable if the advisory agreement was to be
terminated; (iv) how best to mitigate potential conflicts of interest that would exist if the
Company was managed by an external adviser, particularly one that may also seek to manage a
current or potential competitor; (v) how large of a management fee should be paid to the external
adviser; (vi) what type of expense cap should be required of the external adviser; (vii) how
would shareholders be able to ensure that the external adviser was adhering to a total expense
cap; (viii) how would the external adviser be held accountable if it went above the agreed-upon
expense cap; (ix) whether to waive the Company's ownership limit to allow the external adviser
to purchase shares in excess of the current limit; (x) what governance rights should shareholders
have in an externally-managed company and whether those rights should be greater than in an
internally-managed structure given the possibility that an externally-managed structure may
result in a board that is less independent and less accountable to shareholders; (xi) how would the
external adviser be held accountable if it was unsuccessful in its capacity as external advisor in
enhancing shareholder value; and (xii) how would the advisory agreement be structured so as to
prevent it from deterring or impeding a value maximizing transaction from being presented to
shareholders. The Company believes that a threshold issue would also include whether the Board
should review an externalization transaction as part of a broader review of strategic alternatives
to determine what type of transaction \\ould be in the best interests of the Company's
shareholders, including, but not limited to, an externalization as well as a sale or merger of the
Company or its assets. Further, the Company believes that any consideration of an
externalization transaction would also need to entail (i) a review of the Company's contractual
and other obligations, including, but not limited to, employment contracts with officers and other
employees who would have their employment terminated in connection with an externalization
transaction, and whether any of these would be breached by the Company pursuing an
externalization transaction or would trigger severance, acceleration and/or other payments, and
(ii) a review of applicable law to determine the legal framework for pursuing an externalization
transaction such that any externalization is pursued in compliance with all applicable laws,
including, but not limited to, preserving the ability of the Board, in form and substance, to
oversee the external advisor and maintain a level of authority over the external manager
consistent with the Declaration of Trust's requirement that "the Board shall have fit!!, exclusive
and absolute power, control and authority over any and all property of the Trust."
As the Maryland Law Opinion indicates, none of the Declaration of Trust, the Company Bylaws,
or the MRL (and by analogy, the MGCL) reserve to the Company's shareholders any power or
authority to manage the business, assets or affairs of the Company or to direct the Board in its
management of the business, assets and affairs of the Company such that tht: shareholders could
mandate the Board to take the actions contemplated by the Proposal, including the mandate that
the Company enter into an advisory agreement with an external advisor. Further, as the Maryland
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Law Opinion indicates, in addition to specifically detailing the Board's exclusive authority to
manage the business and affairs of the Company and the Board's "full, exclusive and absolute
power, control and authority over any and all property of the Trust, " the Declaration of Trust
prevents intrusions upon the Board's exclusive authority, by (i) specifically enumerating in
Article VIII, Section 2 of the Declaration of Trust the matters that the Company's shareholders
may vote upon and limiting such matters to the election of trustees and certain extraordinary
matters, and (ii) expressly prohibiting shareholders from voting on anything with respect to the
general or ongoing management of the Company unless the Board was to declare a proposed
action as being advisable and, in its sole discretion, direct that the matter be submitted to the
shareholders for approval or ratification. Article VIII, Section 2 of the Declaration of Trust
provides as follows:
"Voting Rights. Subject to the provisions of any class or series of Shares then outstanding,
the shareholders shall be entitled to vote only on the following matters [emphasis added}:
(a) termination of REIT status as provided in Article V, Section (l)(C), (b) election of
Trustees as provided in Article V, Section 2(A) and the removal o,,f Trustees as provided in
Article V, Section 3; (c) amendment of the Declaration of Trust as provided in Article X (d)
termination of the Trust as provided in Article XII, Section 2; (e) merger or consolidation of
the Trust, or the sale or disposition o,,f substantially all of the Trust Property. as provided in
Article Xi; and (/) such other matters with respect to which a vote of the shareholders is
required by applicable lmv or the Board of Trustees has adopted a resolution declaring that
a proposed action is advisable and directing that the matter be submitted to the
shareholders for approval or ratification. Except with respect to the foregoing matters, no
action taken by the shareholders at any meeting shall in any way bind the Board of
Trustees [emphasis added]."

As the Maryland Law Opinion indicates, not only does the Proposal constitute an unlawful
intrusion of the exclusive authority that the Board has under the Declaration of Trust, the
Company Bylaws, and the MRL (and by analogy, the MGCL), but the Declaration of Trust
makes it clear that the matters contemplated by the Proposal, as well as the Proposal itself, are
not within the enumerated matters that the Company's shareholders are permitted to vote upon.
Further, the Board has not declared the Proposal as advisable and directed that the matter be
submitted to the shareholders for approval or ratification. Bence, as the ·Maryland Law Opinion
indicates, the Declaration of Trust and the Bylaws, which under the MRL (and by analogy, the
MGCL) are controlling, grant the Board complete and exclusive authority regarding the
management of the business and affairs of the Company. The Company believes that such
complete and exclusive authority extends to, not only any decision whether to enter into an
advisory agreement with an external advisor, as the Proposal seeks to mandate, but also any
decision whether to even have shareholders vote on any proposal related thereto, irrespective of
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whether such proposal was cast as binding or precatory. In other words, as the Maryland Law
Opinion indicates, pursuant to the Declaration of Trust, the Company cannot be required to
present a proposal to the Company's shareholders to be voted upon, binding or precatory, unless
the matters covered by the proposal are among the enumerated matters specifically described in
the Declaration of Trust or the Board was to declare a proposed action as being advisable and, in
its sole discretion, direct that the matter be submitted to the shareholders for approval or
ratification. The Company believes, as supported by the Maryland Law Opinion, that the
exclusive authority of the Board under the Declaration of Trust, the Bylaws and the MRL (and
by analogy the MGCL) to manage the business and affairs of the Company and the complete
lack of authority of the shareholders to vote on the Proposal (including that such voting rights are
specifically denied to them in the Declaration of Trust) prevents the Proposal from being a
proper subject for shareholder action under Maryland law.
The Staff has consistently permitted the exclusion under Rule l 4a-8(i)(l) of shareholder
proposals mandating or directing a company's board of directors to take action inconsistent with
the authority provided to the board of directors under state law. For example, in Celgene Corp.
(Mar. 27, 2013), the Staff concurred that the company could exclude a proposal mandating that
the chair of the board be a director who is not concurrently an executive officer of the company
as an improper subject for shareholder action under applicable state law. In General Electric
Corp. (Jan. 25, 2012), the Staff similarly concurred that the company could exclude a proposal
mandating that "the [b]oard adopt a procedure to evaluate an independent Director's
performance by means of a system akin to the previously [b]oard-accepted practice of ranking
GE employees as A, B or C players and removing those in the last category" as an improper
subject for shareholder action under applicable state law. See also NextEra Energy, Inc. (Feb. 24,
2016); The Goldman Sachs Group, Inc. (Feb. 7, 2013); !EC Electronics Corp. (Oct. 31, 2012);
Bank of America (Feb. 16, 2011); MGM Mirage (Feb. 6, 2008); Cisco Systems, Inc. (Jul. 29,
2005); Constellation Energy Group, Inc. (Mar. 2, 2004); and Ford Motor Co. (Mar. 19, 2001) (in
each case, concurring in the exclusion of a proposal as an improper subject for shareholder action
under applicable law).
The Company believes, as supported by the Maryland Law Opinion, that the Proposal relates to
matters over which the Board has the exclusive power, control and authority under Maryland law
and, further, that the Declaration of Trust specifically prohibits the Company's shareholders from
voting on the Proposal. Accordingly, the Company believes, as supported by the Maryland Law
Opinion, that the Proposal is not a proper subject for shareholder action and therefore is
excludable from the 2017 Proxy Materials pursuant to Rule 14a·,8(i)(l).
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III.

THE PROPOSAL MAY BE EXCLUDED UNDER RULE 14a-8(i)(2) BECAUSE
IMPLEMENTING THE PROPOSAL WOULD CAUSE THE COMPANY TO
VIOLATE THE LAWS OF THE STATE OF MARYLAND TO WHICH IT IS
SUBJECT AS A MARYLAND REAL ESTATE INVESTMENT TRUST.

Rule 14a-8(i)(2) permits a company to exclude a shareholder proposal if implementation of the
proposal would "cause the company to violate any state, federal or foreign law to which it is
subject."
As noted above, the Proposal is not cast as a recommendation or request but as a mandate
intended to be binding on the Company and the Board. The Proposal's resolution calls upon the
Company's shareholders to "direct the board of trustees (the "Board") to take the necessary
steps to externalize management." If approved, the Proposal would require the Company to enter
into an advisory agreement with an external adviser irrespective of whether the Board
determined that such action was in-the best interests of the Company's shareholders. Due to its
mandatory nature, by mandating that the Company externalize its management and enter into an
advisory agreement with an external adviser (i) regardless of whether an externalization of
management is in the best interests of the Company's shareholders, (ii) regardless of whether
there are other transactions that may be more beneficial to the Company's shareholders, (iii)
regardless of whether an externalization of management would breach existing contracts, (iv)
regardless of whether an externalization, if determined by the Board to be desirable, would be
best entered into with tht: entity specifically noted in the Proposal or whether the interests of the
Company and its shareholders would be better· served by considering externalization of
management proposals from the other numerous entities that may be interested in serving as the
Company's external advisor, and (v) regardless of whether an externalization of management
would cause the Company to violate any applicable laws, the Company believes, as supported by
the Maryland Law Opinion, that the Proposal would violate Maryland law by impinging upon
the Board's "exclusive and absolute power, control and authority over any and all property of
the Trust" granted to the Boarci under the Declaration of Trust, the Company Bylaws and the
MRL (and by analogy, the MGCL) as well as the exercise of the Board's discretion and business
judgment in determining what is the best management structure for the Company.
As such, the Company believes, as supported by the Maryland Law Opinion, that
implementation of the Proposal would impermissibly interfere with the exclusive authority of the
Board under Maryland law to manage the Company's business and affairs as well as the Board's
"exclusive and absolute power, control and authority over any and all property of the Trust." As
the Maryland Law Opinion indicates, as a REIT formed ·under the MRL, "the business and
affairs of the Trust are managed under the direction of the Board of Trustees" and "the Board

has full, exclusive and absolute power, control and authority over any and all property of the
Trust." As the Maryland Law Opinion further indicates, such exclusive authority is also vested in
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the Board by Article V, Section 1 of the Declaration of Trust. None of the Declaration of Trust,
the Company Bylaws, or the MRL (and by analogy, the MGCL) reserve to the Company's
shareholders any power or authority to manage the business, assets or affairs of the Company or
to direct the Board in its management of the business, assets and affairs of the Company such
that the shareholders could mandate that the Board take the actions contemplated by the
Proposal, including the mandate that the Company enter into an advisory agreement with an
external advisor. Accordingly, the Company believes, as supported by the Maryland Law
Opinion, that the Board, not the shareholders, has the exclusive authority to determine the
Company's management structure and whether it is in the best interests of the shareholders for
the Company to be internally-managed or externally-managed. Further, consistent with the
Declaration of Trust and the Company Bylaws, the Company believes, as supported by the
Maryland Law Opinion, that any decision regarding whether to enter into an advisory agreement
with an external advisor is within the exclusive authority of the Board.
Further, as discussed in the Maryland Law Opinion, trustees of a Maryland real estate investment
trust are subject to a statutory ~tandard of care in the exercise of their duties that requires the
trustees to exercise independent judgment in the performance of their duties, and the surrender of
their statutory duties to shareholders, in a manner not otherwise enabled under the Declaration of
Trust or Bylaws, would cause the trustees to violate applicable Maryland law. If approved, the
Proposal would require that the Board cause the Company to enter into an advisory agreement
with an external adviser irrespective of whether the Board determined that such action was in the
best interests of the Company's shareholders, which the Company believes, as supported by the
Maryland Law Opinion, would represent a violation of the Board's statutory duties to the
Company's shareholders and, accordingly, a violation of applicable Maryland law.
The Staff has consistently permitted the exclusion of a shareholder proposal where the
implementation of the proposal would cause the company to violate the state law to which it is
subject. See The Goldman Sachs Group, Inc. (Feb. 1, 2016) (concurring with the exclusion of a
proposal asking that the compensation committee of the company's board of directors be
reformed to include individuals who are not members of the company's board of directors as
violating applicable state law); Sigma Designs, Inc. (June 9, 2015) (concurring with the
exclusion of a proposal requesting the board to initiate the process to amend the company's
articles of incorporation in a manner that would violate applicable state law); Dominion
Resources, Inc. (Jan. 14, 2015) (concurring with the exclusion of a proposal requesting the board
to appoint an expert independent director as violating applicable state law); Abbott Laboratories.
(Feb. 1, 2013) (concurring with the exclusion of a proposal requesting the company's board of
directors to replace all voting requirements in the company's charter and bylaws with the voting
standard of a majority of the votes cast for and against the proposal or the voting standard closest
thereto as violating applicable state law); and Schering-Plough Corp. (Mar. 27, 2008)
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(concurring in the exclusion of a proposal recommending that the company's board of directors
adopt cumulative voting because, if implemented, such proposal would violate applicable state
law).
Accordingly, as discussed in the Maryland Law Opinion, given the exclusive authority of the
Board under the Declaration of Trust, the Bylaws and the MRL (and by analogy the MGCL) to
manage the business and affairs of the Company, the inability of the Board to take the actions
contemplated by the Proposal without violating their statutory duties under Maryland law, and
the inability of the Company to implement the Proposal's mandate where the Board has not
approved the actions contemplated by the Proposal, the Company believes that the Proposal is
excludable from the 2017 Proxy Materials pursuant to Rule 14a-8(i)(2) because implementation
of the Proposal would cause the Company to violate the laws of the State of Maryland, to which
it is subj~ct as a Maryland REIT.

IV.

THE PROPOSAL MAY BE EXCLUDED UNDER RULE 14a-8(i)(6) BECAUSE
THE COMPANY LACKS THE POWER OR AUTHORITY TO IMPLEMENT
THE PROPOSAL.

Rule 14a-8(i)(6) permits the exclusion of a shareholder proposal if the company lacks the power
or authority to implement the proposal.
The Proposal is not cast as a recommendation or request but as a mandate intended to be binding
on the Company and the Board. If approved, implementing the Proposal would require the
Company to enter into an advisory agreement with an external adviser irrespective of whether
the Board determined that such action was in the best interests of the Company's shareholders.
Accordingly, if adopted, given its mandatory nature, the Company believes, as supported by the
Maryland Law Opinion, that the Proposal would improperly and unlawfully interfere with the
exclusive authority of the Board under the Declaration of Trust, the Company Bylaws and the
MRL (and by analogy the MGCL) to manage the Company's business and affairs, including
determining the management structure to be adopted by the Company and whether it is in the
best interests of the Company's shareholders for the Company to be internally-managed or
externally-managed. The Company believes, as supported by the Maryland Law Opinion, that
since the Boaid cannot be mandated by the shareholders to externalize the Company's
management, the mandatory nature of the Proposal would cause the Company to lack the power
or authority to implement the Proposal without violating :'.\.1aryland law, particularly where (i) the
Board has not approved the actions contemplated by the Proposal. or (ii) the Board has
determined that an externalization of management is not in the best interests of the Company's
shareholders. The Company believes that, in either of those circumstances, given the exclusive
authority of the Board pursuant to Ihe Declaration of Trust, the Company Bylaws and the MRL
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(and by analogy the MGCL), even if the Proposal was approved by the Company's shareholders,
the Company could not implement it without violating Maryland law.
The Staff has on numerous occasions permitted the exclusion of a proposal under Rule 14a8(i)(6) when the proposal sought action by the company that if taken would cause the company
to violate applicable state law. See, e.g., PG&E Corporation (Feb. 25, 2013) (concurring in the
exclusion of a proposal that would violate applicable state law); Comcast Corporation (Mar. 17,
2010) (concurring in the exclusion of a proposal urging the board to adopt a policy requiring that
senior executives retain a significant percentage of shares acquired through executive
compensation programs for a specific period of time because such proposal, if implemented,
would violate applicable state law); Ball Corporation (Jan. 25, 2010) (concurring in the
exclusion of a proposal asking the company to take steps necessary to reorganize the board of
directors into one class subject to election each year because such proposal, if implemented,
would violate applicable state law); and Bank of America Corp. (Feb. 26, 2008) (concurring in
the exclusion of a proposal requesting that the board disclose fees paid to a compensation
consultant that was subject to a confidentiality agreement because such proposal, if implemented,
would violate North Carolina law). See also Schering-Plough Corp. (Mar. 27, 2008), Noble
Corp. (Jan. 19, 2007); SBC Communications Inc. (Jan. 11, 2004); and Xerox Corp. (Feb. 23,
2004) (in each case, concurring in the exclusion of a proposal because, if implemented, such
proposal would violate applicable state law).
The Company believes, as supported by the Maryland Law Opinion, that the mandatory nature of
the Proposal, and its conflict with the exclusive authority granted to the Board under the
Declaration of Trust, the Company Bylaws, and the MRL (and by analogy, the MGCL), causes
the Company to lack the power or authority to implement the Proposal without violating
Maryland law where the Board has not approved the actions contemplated by the Proposal. As
such, the Company believes the Proposal is excludable from the 2017 Proxy Materials pursuant
to Rule 14a-8(i)(6).

V.

EVEN IF THE PROPOSAL WAS RECAST IN PRECATORY TERMS THE
PROPOSAL WOULD STILL BE EXCLUDABLE UNDER RULE 14a-8(i)(l).

The Company believes that, even if the Proposal was recast in precatory terms, the Proposal
would still be excludable under Rule 14a-8(i)(1) because shareholders would still be prohibited
by the Declaration of Trust from voting on the Proposal and, accordingly, the Proposal would
still not be a proper subject for shareholder action.
As discussed above, the Company believes, as supported by the Maryland Law Opinion, that the
Board's complete and exclusive authority to manage the business and affairs of the Company
extends to, not only any decision whether to cause the Company to enter into an advisory
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agreement with an external advisor as contemplated by the Proposal, but also any decision
whether to even have shareholders vote on any proposal related thereto, irrespective of whether
such proposal was cast as binding or precatory. As the Maryland Law Opinion indicates, the
Declaration of Trust prevents intrusions upon the Board's exclusive authority by (i) specifically
enumerating in Article VIII, Section 2 the matters that the Company's shareholders may vote
upon and limiting such matters to the election of trustees and certain extraordinary matters, and
(ii) expressly providing that shareholders have no right to vote on anything with respect to the
general or ongoing management of the Company unless the Board was to declare a proposed
action as being advisable and, in its sole discretion, direct that the matter be submitted to the
shareholders for approval or ratification. In other words, as the Maryland Law Opinion indicates,
pursuant to the Declaration of Trust, the Company cannot be required to present a proposal to the
Company's shareholders to be voted upon, binding or precatory, unless the matters covered by
such proposal are among those matters specifically enumerated in the Declaration of Trust as
matters that the Company's shareholders are permitted to vote upon or the Board was to declare
a proposed action as being advisable and, in its sole discretion, direct that the matter be
submitted to the shareholders for approval or ratification. The Company believes, as supported
by the Mary land Law Opinion, that the matters contemplated by the Proposal, as well as the
Proposal itself, are not within the enumerated matters that the Declaration of Trust permits the
Company's shareholders to vote upon. The Company further believes that, as the Board has not
declared the Proposal as advisable and directed that the matter be submitted to the shareholders
for approval or ratification, the Proponent cannot do an "end-run" around the aforementioned
bases for exclusion simply by recasting the Proposal in precatory terms.
The Company recognizes that, in a note to Rule 14a-8(i)(l ), the Commission has indicated that,
in certain cases, a proposal that W8uld be binding if approved by shareholders may not be a
proper subject for shareholder action but would be proper if framed as a recommendation or
request that the board of directors take a specified action. However, the Commission has also
stated that framing a proposal as precatory will not safeguard all proposals from exclusion on a
Rule 14a-8(i)(l) basis: "In our experience. most proposals that are cast as recommendations or
requests that the board of directors take action are proper under state law. Accordingly, we will
assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise (emphasis added)." 17 C.F.R. § 240. 14a-8(i)(l) Note to
Paragraph (i)(l ). In addition, the Staff has indicated that it will only permit shareholders to revise
their proposals and supporting statements "under limited circumstances. " (Section E.5 of Staff
Legal Bulletin 14 (CF) (July 13, 2001).
As the Maryland Law Opinion indicates, the matters contemplated by the Proposal, as well as the
Proposal itself, are not within the enumerated matters that the Declaration of Trust allows
shareholders to vote upon. Accordingly, even if the Proposal was recast as a precatory proposal,
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the Company believes the Proposal would still be excludable under Rule 14a-8(i)(l) because
shareholders would still be prohibited by the Declaration of Trust from voting on the Proposal
and, accordingly, the Proposal would still not be a proper subject for shareholder action.
VI.

THE PROPOSAL MAY BE EXCLUDED UNDER RULE 14a-8(i)(3) BECAUSE IT
IS SO IMPERi'VIISSIBLY VAGUE AND INDEFINITE AS TO BE INHERENTLY
MISLEADING.

Rule 14a-8(i)(3) permits the exclusion of a shareholder proposal if the proposal or supporting
statement is contrary to any of the Commission's proxy rules or regulations, including Rule
14a-9, which prohibits materially false or misleading statements in proxy soliciting materials.
The Staff has consistently taken the position that vague and indefinite proposals are inherently
misleading and excludable under Rule 14a-8(i)(3) since the shareholders cannot make an
informed decision on the merits of a proposal without at least knowing what they are voting
on. See Staff Legal Bulletin No. l 4B (Sept. 15, 2004) (noting that "neither the shareholders
voting on the proposal, nor the company in implementing the proposal (if adopted), would be
able to determine with any reasonable certainty exactly what actions or measures the proposal
requires"). See also, e.g., Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) (stating that "[I]t
appears to us that the proposal, as drafted and submitted to the company, is so vague and
indefinite as to make it impossible for either the board of directors or the shareholders at large
to comprehend precisely what the proposal would entail").
As indicated above, the Company believes that the Proposal, read together with the Supporting
Statement, contains two separate and distinct, and potentially conflicting, components that do
not relate to a single, well-defined unifying concept. The Company believes that the Proposal
Mandating the Externalization of Management is focused on accomplishing the externalization
of the Company's management, does not specifically contemplate a process, and specifically
provides for shareholders to mandate that the Board cause the Company to enter into an
advisory agreement with an external adviser, which, pursuant to the Proposal, may be
NexPoint, regardless of the terms of any such advisory agreement and regardless of whether
such an advisory agreement is in the best interests of the Company's shareholders. The
Company believes that the Proposal Mandating the Initiation of a Process to Review
Externalization Options is focused on causing the Board to "run a thorough, thoughtful process
to identifY an experienced external adviser and enter imo the advisory agreement that is in the
best interests of shareholders" which may cause an advisory agreement with NexPoint and,
potentially, all other external advisers not to qualify if the Board determines such an advisory
agreement is not in the best interests of the Company's sh.areholders. Accordingly, the Company
believes that the objective of the Proposal Mandating the Initiation of a Process to Review
Externalization Options deviates from and can be seen as inconsistent with the objective of the
Proposal Mandating the Externalization of Management. Unlike the Proposal Mandating the
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Initiation of a Process to Review Externalization Options, the Proposal Mandating the
Externalization of Management makes no mention of either a strategic review process or any
consideration of whether a particular advisory agreement would be in the best interests of the
Company's shareholders. The Company believes that the Proposal Mandating the
Externalization of Management is clearly worded as an absolute mandate to the Board to cause
the Company to enter into an advisory agreement with an external adviser. Pursuant to the
wording of the Proposal Mandating the Externalization of Management, the Company believes
that there are no circumstances that would, following the receipt of shareholder approval,
excuse the Board from complying with this mandate. That stands in stark conflict with the
wording of the Proposal Mandating the Initiation of a Process to Review Externalization Options
which indicates that the Board should first conduct a process to identity an external adviser and
then only enter into an advisory agreement that is in the best interests of the Company's
shareholders.
For shareholders being presented with the Proposal, the Company believes it would be unclear
whether they were voting for approval of the Proposal Mandating the Externalization of
Management or the Proposal Mandating the Initiation of a Process to Review Externalization
Options and, it is further unclear, how shareholders would be expected to juxtapose and/or
reconcile the two potentially conflicting proposals. The Company believes that, if the Proposal
was approved by the Company's shareholders, it would be unclear to the Company whether it
would be required to enter into an advisory agreement with an external adviser without first
conducting a "thorough, thoughtful process to identify an experienced external advisor" and
whether it would be required to enter into an advisory agreement if it determined that such an
agreement was not in the best interests of the Company's shareholders. The Company believes
that, since the Proposal, read together with the Supporting Statement, contains two separate and
distinct, and potentially conflicting, objectives, if the Proposal were to be approved by the
shareholders, any action taken by the Board to implement the Proposal could be significantly
different from the actions envisioned by the shareholders voting on the Proposal.
The Company also believes that, in addition to the Proposal's two separate and distinct, and
potentially conflicting, components, the Proposal's failure to provide any key terms of the
proposed advisory agreement also makes it inherently vague and indefinite as it is impossible for
shareholders to fully understand what it is that they are being asked to consider and vote upon
and, if the Proposal was to be approved, what actions are required of the Company to implement
the Proposal. For instance, shareholders are being asked to vote on mandating that the Board
externdize the Company's management by entering into an "advisory agreement" with an
external adviser. However, shareholders are not provided with a term sheet or any other
information as to what the terms of such an advisory agreement are. Nor are any parameters
placed on the authority of the Board's mandate pursuant to the Proposal Mandating the
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Externalization of Management such that the Board can only enter into an advisory agreement
that is in the best interests of the Company's shareholders or only if the management fee is less
than a specific threshold or only if the termination fee is less than a specific threshold. Neither
the Proposal nor the Supporting Statement provides shareholders with any information as to
any of the key terms of the proposed advisory agreement including, but not limited to, (i) the
base and incentive compensation that will be paid to the external adviser, (ii) who on the
Company's current management team, if any, would be retained to assist the external adviser
in the management of the Company, (iii) the maximum amount of expenses that the external
advisor would be allowed to incur on behalf of the Company, (iv) the term of the proposed
advisory agreement, (v) the rights that the Board or the Company's shareholders would have to
terminate the advisory agreement, (vi) the termination fees that would be payable to the
external advisor if the proposed advisory agreement was terminated by the Company or the
shareholders, (vii) the governance of the Company post-externalization such as the size and
composition of the Board and (viii) the obligations of the external advisor, if any, to participate
in the transition to a replacement external advisor or to a future internalization of management.
Viewing a public company merger transaction analogously, the Company believes that it
would be difficult to contemplate a scenario where the Staff would countenance a company
presenting for shareholder approval in a proxy statement a proposal mandating that a public
company enter into a merger agreement without including in the proxy statement a summary of
the key terms of the merger agreement (e.g., purchase price, conditions to closing, covenants of
the parties, termination rights, termination fees, interests of certain persons in the transaction,
etc.) as well as the various risks and other considerations that shareholders should evaluate in
voting on such an agreement.
The Proponent indicates in the Supporting Statement that he has "reviewed the proposal of
NexPoint and Highland, as set forth in letters to the Chairman of the Board on November 10,
2016 and December 5, 2016 ("Letters")" and that he "shares the views set forth in the Letters
that management's current path is not in the best interests of RAIT's shareholders." However,
the Proponent does not include anywhere in the Proposal or the Supporting Statement any
excerpts from those letters or any summary, terms or details whatsoever regarding NexPoint's
proposal to externalize the Company's management and enter into an advisory agreement with
the Company. All the Proponent includes in the Supporting Statement is a statement that he
shares the views that were exp1essed in NexPoint's letters to the Company's Chairman of the
Board. While the Proposal expressly contemplates a possible advisory agreement between the
Company and NexPoint, the Proponent has chosen not to include within the "four corners" of
the Proposal any information regarding any of the terms proposed by NexPoint in its November
10, 2016 and De~ember 5, 2016 letters to the Company's Chairman of the Board or any of the
arguments provided by NexPoint as to why NexPoint believed that its proposal had merit and
should be considered by the Company. As such, the Company believes that the Proponent has
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made it impossible for shareholders to make an informed decision on the merits of NexPoint's
proposal and whether it would be appropriate for shareholders to mandate that the Board "take
the steps necessary to externalize management by entering into an advisory agreement with an
external adviser, which may be NexPcint Real Estate Advisors."
The Staff has previously allowed the ex~lusion of a proposal pursuant to Rule 14a-8(i)(3) when
the proposal as drafted was sufficiently vague and indefinite such that it would be subject to
differing interpretation both by the shareholders voting on the proposal and, if adopted, the
company's board of directors in implementing the proposal, with the result that any action
ultimately taken by the company could be significantly different from the action envisioned by
shareholders voting on the proposal See, e.g., Exxon Corporation (Jan. 29, 1992). For example,
in Occidental Petroleum Corporation (Feb. 11, 1991), the Staff granted no-action relief to a
company seeking to exclude a proposal related to the "buyback" of shares because it was
"unclear exactly what action any stockholders voting for the proposal would expect the company
to take" and it was "unclear what action the company would be required to take if the proposal
were adopted." The Staff stated that ambiguities made the Occidental proposal misleading
because ''any action(s) ultimately taken by the company upon implementation of this proposal
could be significantly different from the action(s) envisioned by stockholders voting on the
proposal." See also Cisco Systems, Inc. (Oct. 7, 2016); Microsoft Cmporation (Oct. 7, 2016);
Walgreens Boots Alliance, Inc. (Oct 7, 2016); Alaska Air Group, Inc. (Mar. 10, 2016); General
Electric Company (Jan. 15, 2015); and Pfizer Inc. (Dec. 22, 2014) (in each case, concurring in
the exclusion of a proposal due its vague and indefinite nature where the Staff noted the
company's view that, in applying this particular proposal to the company, neither shareholders
nor the company would be able to determine with any reasonable certainty exactly what actions
or measures the proposal requires).
Because neither the Company nor its shareholders would be able to determine with any
reasonable certainty exactly what actions the Proposal would require to be taken if it was
approved and any actions ultimately taken by the Company to implement the Proposal could be
significantly different from the actions envisioned by the Company's shareholders in voting on
the Proposal, the Company believe3 the Proposal is excludable from the 2017 Proxy Materials
pursuant to Rule 14a-8(i)(3).
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CONCLUSION
Based upon the foregoing analyses, the Company believes that the Proposal and the Supporting
Statement may be excluded from the 2017 Proxy Materials under Rules 14a-8(c), Rule .14a8(i)( l ), Rule 14a-8(i)(2), Rule 14a-8(i)(6) and Rule 14a-8(i)(3). The Company respectfully
requests the Staff's concurrence in the Company's view or, alternatively, that the Staff confirm
that it will not reconimend any enforcement action ifthe Company excludes the Proposal and the
Supporting Statement from the 2017 Proxy Materials. Please note that in preparing and
submitting this letter on behalf of the Company, as to all matters of Maryland law, we
have relied on the Maryland Law Opinion and we do not purport to opine separately as to any
issue of Maryland law.
If we can be of any further assistance in this matter, please do not hesitate to call the undersigned
at (202) 739-5947. If the Staff is unable to concur with the Company's conclusions without
additional information or discussions, the Company respectfully requests the opportunity to
confer with members of the Staff prior to the issuance of any vvritten response to this letter. In
accordance with Staff Legal Bulletin No. l4F, Shareholder Proposals, Part F (Oct. 18, 2011),
plea'Se send your response to this letter by email to keith.gottfried@morganlewis.com.

Verv truly yours,

)le[/#)>
Keith E. Gottfried
Enclosures
cc:

John J. Reyle, Esq., RAIT Financial Trust
Edward S. Friedman

Morgan Lewis

EXHIBIT A
PROPOSAL, DEFICIENCY NOTICE
AND RELATED CORRESPONDENCE

Edward S. Friedman
***FISMA & OMB Memorandum M-07-16***

December 15, 2016
BY EMAIL AND OVERNIGHT COURIER
Mr. Anders Laren
Secretary
RAIT Financial Trust
Two Logan Square
I 00 North 18th Street, 23rd Floor
Philadelphia, PA 19103
Dear Mr. Laren:
I am informing you of my intention to offer the enclosed shareholder proposal for consideration
of shareholders at your next annual meeting.
I submit the enclosed proposal to you in accordance with Rule 14a-8 of the Securities Exchange
Act of 1934 and ask that it be included in your proxy statement.
·
A letter from Fidelity Investments, my custodial bank verifying my ownership of shares of RAIT
Financial Trust, continually for over one year, is enclosed. I intend to continue to hold at least
$2,000 worth of these securities through the date of the annual meeting.
I' would be happy to discuss this :proposal with you. Should RAIT Financial Trust decide to
endorse my proposal, I will seek that the proposal be withdrawn from consideration at the annual
you wish to discuss or have
meeting. Please feel free to contact
me at& OMB Memorandum should
***FISMA
M-07-16***
any questions on this matter.

cc:

Scott Schaeffer, Chief Executive Officer, RAIT Financial Trust
John Reyle, Senior Marlaging Director - Chief Legal Officer, RAIT Financial Trust

Enclosures

..

PROPOSAL PUT FORTH BY EDWARD FRIEDMAN
TO EXTERNALIZE MANAGEMENT
Mr. Friedman has notified RAIT that he intends to present the following proposal to shareholders at the Annual
Meeting.
RESOLVED, that the shareholders of RAIT Financial Trust ("RAIT") hereby direct the board of trustees
("Board") to take the steps necessary to externalize management by entering into an advisory agreement with an
external adviser, which may be NexPoint Real Estate Advisors ("NexPoint"), an affiliate of Highland Capital
Management ("Highland"), and to update shareholders on the externalization process within 60 days of the
resolution's adoption.

Mr. Friedman's Supporting Statement
As a long-term shareholder, Mr. Friedman is disappointed in RAIT's performance. Below is RAIT's
cumulative total return on common shares for the period December 31, 2013 to December 14, 2016, with the
cumulative total returns of the National Association of Real Estate Investment Trusts Mortgage REIT and Equity
Indexes and the S&P 500 Index. The following assumes that each was 100 on the initial day and dividends were
reinvested.
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Based on the performance shown above, Mr. Friedman is concerned about management's long-term prospects
for enhancing shareholder value. Mr. Friedman has reviewed the proposal ofNexPoint and Highland, as set forth in
letters to the Chairman of the Board on November 10, 2016 and December 5, 2016 ("Letters"). Mr. Friedman shares
the views set forth in the Letters that management's current path is not in the best interests ofRAIT's shareholders.
Mr. Friedman believes that externalizing management could better serve the long-term interests ofRAIT's
shareholders, particularly if it focuses on:
•

aligning management's incentives with shareholders,

•

avoiding large termination fees, and

•

adhering to a total expense cap.

Mr. Friedman believes the Board should run a thorough, thoughtful process to identify an experienced external
advisor and enter into an advisory agreement that is in the best interests of shareholders.
Mr. Friedman is also disappointed in RAIT's lack of transparency. Accordingly, the Board should provide an
update to shareholders with reasonable details regarding the externalization process within 60 days of the annual
meeting.
Please vote to enhance shareholder value.

Personal Investing

P.O. Box 770001
Cincinnati, OH 45277-0045

December 15, 2016

Anders Laren
Secretary ofRait Financial Trust
Two Logan Square
100 N 18th Street 23rd Floor
Philadephia, PA 19103

Re: Edward S. Friedman
Dear Mr. Laren:
This letter is in response to a recent request from our client Edward S. Friedman, to provide
you with information verifying Mr. Friedman's holdings and the purchases and sales of Rait
Financial Trust (RAS) from December 14, 2015, through December 15, 2016, for his account
***FISMA
& OMB
M-07-16***the opportunity to assist you.
ending
inMemorandum
. I appreciate
Please see the tables for information for Rait Financial Trust (RAS):

I Number of shares owned as of opening of trading on December 14, 2015
I Number of shares owned as of close of trading on December 15, 2016
Event Date
01/06/2016
01/1112016
01/15/2016
01/29/2016
04/06/2016
04/12/2016
04/15/2016
04/29/2016
07/26/2016
10/26/2016
11/03/2016

Transaction
Buy
Buy
Buy
Dividend Reinvest
Buy
Buy
Buy
Dividend Reinvest
Dividend Reinvest
Dividend Reinvest
Buy

Event Quantity
600.000
2500.000
6900.000
9252.027
1300.000
3400.000
5300.000
7835.829
7861.177
8311.211
500.000

Event Amount
$4,807.95
$20,007.95
$55,207.95
$22,072.56
$6,507.95
$17,007.95
$26,507.95
$23,805.25
$25,410.47
$26,117.98
$1,507.95

245,250.715
299,010.959
Price
$8.00
$8.00
$8.00
$0.00
$5.00
$5.00
$5.00
$0.00
$0.00
$0.00
$3.00

Cost Basis, Gain/Loss, and Holding Period Information: NFS will report gross proceeds and certain cost basis and holding period
information to you and the IRS on your annual Form I 099-B as required or allowed by law, but such information may not reflect
adjustments required for your tax reporting purposes. Taxpayers should verify such information when calculating reportable gain or loss.
Fidelity and NFS specifically disclaim any liability arising out of a customer's use of, or any tax position taken in reliance upon, such
information. Unless otherwise specified, NFS determines cost basis at the time of sale based on the average cost-single category (ACSC)
method for open-end mutual funds and on the first-in, first-out (FIFO) method for all other securities. Consult your tax advisor for further
information.
Fidelity Brokerage Services LLC, Members NYSE, SIPC.

Personal Investing

P.O. Box 770001
Cincinnati, OH 45277-0045

Please note that these tables contain information as of December 15, 2016, and can be subject
to change pending any new and subsequent transactions in the same securities. They may not
reflect impact from any previous corporate actions. This information is unaudited and is not
intended to replace your monthly statement or official tax documents.
Please accept this letter as confirmation that Fidelity is an eligible participant in Depository
Trust Company system and our DTC number is 0226.
If you have any questions regarding this issue, or for any other issues or general inquiries
regarding the account, please contact Edward S. Friedman directly. If you have any questions
regarding Fidelity Investment's products and services please call us at 800-544-6666 for
assistance.

Sincerely,

Megan Meyers
High Net Worth Operations
Our File: W621403-15DEC16

Cost Basis, Gain/Loss, and Holding Period Information: NFS will report gross proceeds and certain cost basis and holding period
information to you and the IRS on your annual Form I 099-B as required or allowed by law, but such information may not reflect
adjustments required for your tax reporting purposes. Taxpayers should verify such infonnation when calculating reportable gain or loss.
Fidelity and NFS specifically disclaim any liability arising out of a customer's use of, or any tax position taken in reliance upon, such
information. Unless otherwise specified, NFS determines cost basis at the time of sale based on the average cost-single category (ACSC)
method for open-end mutual funds and on the first-in, first-out (FIFO) method for all other securities. Consult your tax advisor for further
information.
Fidelity Brokerage Services LLC, Members NYSE, SIPC.

~RAIT

..-.::-- Financial Trust
December 20, 2016

VIA EMAIL AND OVERNIGHT COURIER
Mr. Edward S. Friedman
***FISMA & OMB Memorandum M-07-16***

Re: Notice of Deficiencies Regarding Rule 14a-8 Shareholder Proposal Submitted For
Inclusion in RAIT Financial Trust's 2017 Annual Meeting Proxy Statement
Dear Mr. Friedman:
I am writing on behalf of RAIT Financial Trust (the "Company" or "RAIT") in reference
to your letter, dated and received by RAIT on December 15, 2016, which contained a
shareholder proposal (the "Pmposaj") for consideration by shareholders at RAIT's 2017 Annual
Meeting (the
requesting that "the board of trustees ("Bom·d") take the
necessary steps to externalize management by entering into an advisory agreement with an
external adviser, which may be NexPoint Real Estate Advisors ("NexPoint"), an affiliate of
Highland Capital Management (" lflghland"), and to update shareholders on the externalization
process within 60 days of the resolution's adoption." For your reference, a copy of the Proposal
is attached hereto as
The Proposal appears to contain a number of procedural
deficiencies which the regulations of the Securities and Exchange Commission ("SEC") require
us to bring to your attention and provide you with an opportunity to correct them.
Proof of Ownership

Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended (the "Exclum~
Act") (Question 2 of Rule 14a-8), provides that a shareholder proponent must submit sufficient
proof of its continuous ownership of at least $2,000 in market value, or 1%, of a company's
shares entitled to vote on the proposal for at least one year as of the date such shareholder
submits the proposal. To help shareholders comply with the requirements of submitting proof of
ownership to companies, the SEC's Division of Corporation Finance published Staff Legal
Bulletin No. 14F on October 18, 2011 ("SLB 14F''), a copy of which is attached hereto as
~U.il!!!:,-!:!· Please review SLB 14F carefully before, in response hereto, submitting proof of
ownership to ensure that it is compliant.
Since RAIT' s stock records do not indicate that you are currently a registered shareholder
of any shares of RAIT's common stock entitled to vote on the Proposal, the SEC's rules require
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you to submit a written statement from the "record" holder of your shares verifying that, at the
time you submitted the Proposal (in this case, December 15, 2016), you continuously held the
requisite amount of RAIT securities for at least one year. The written statement you provided
from Fidelity Investments fails to provide such verification of continuous ownership.
Accordingly, as of the date of this letter, we have not received a written statement from the
record holder of RAIT's shares as required by Rule 14a-8(b)(2) under the Exchange Act and,
therefore, you have not complied with Rule l 4a-8(b). You can correct this deficiency by
obtaining a new proof of ownership letter from the "record" holder verifying your continuous
ownership of the requisite amount of securities for the one-year period preceding, and including,
the date of your proposal.
Multiple Proposals

In addition, pursuant to Rule 14a-8(c) of the Exchange Act (Question 3 of Rule 14a-8), a
shareholder may submit no more than one proposal to be included in RAIT' s proxy materials for
a particular shareholders' meeting. We believe that the Proposal contains multiple shareholder
proposals in violation of Rule 14a-8(c) of the Exchange Act. Specifically, while a part of the
Proposal relates to requesting that the Board "take the necessary steps to externalize
management by entering into an advisory agreement with an external adviser, " we believe the
Proposal's requirement that the Board "update shareholders on the externalization process
within 60 days of the resolution's adoption," further amplified in the supporting statement (the
that accompanied the Proposal to require such update to contain
"reasonable details," qualifies as a separate proposal. Further, we believe that the penultimate
sentence of the Supporting Statement where you state that "the Board should run a thorough,
thoughtful process to identifjJ an experienced external advisor" qualifies as a separate proposal
as does the last sentence of the Supporting Statement where you ask shareholders to "vote to
enhance shareholder value." You can correct this procedural deficiency by reducing your
submission to no more than one proposal for consideration by RAIT' s shareholders.

******
The SEC's rules require that your response to this letter correcting these deficiencies
must be postmarked or transmitted electronically no later than fourteen (14) calendar days from
the date you receive this letter. Failure to provide the information required by the SEC's rules
within this fourteen (14) calendar day time frame will allow RAIT to exclude the Proposal from
RAIT's proxy statement for the 2017 Annual Meeting. Please address any response to my
attention, Jamie Reyle, Esq., Senior Managing Director and Chief Legal Officer, RAIT Financial
Trust, Two Logan Square, 100 North 18th Street, 23rd Floor 19103. Alternatively, you may send
your response to me via facsimile at (215) 207-2786.
Please note that, because of the Proposal's procedural deficiencies noted above, this letter
does not address whether the Proposal could be omitted from RAIT's proxy statement for the
2017 Annual Meeting on other grounds. If you adequately correct the procedural and eligibility
deficiencies within the fourteen (14) calendar day time frame, we reserve the right to submit a
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no-action request letter to the SEC and omit your Proposal from RAIT' s proxy statement for the
2017 Annual Meeting on other grounds if a valid basis for such action exists.
For your reference, a copy of Rule 14a-8 of the Exchange Act, which sets forth the
procedural and eligibility requirements applicable to shareholder proposals submitted for
inclusion in proxy statements, is attached hereto as Exhibit C.
We thank you for your interest in RAIT. If you have any questions with respect to the
foregoing, feel free to contact me at (215) 207-2084.

Sincerely,

&~;:.;.

Senior Managing Director & Chief Legal Officer

cc: Keith E. Gottfried, Esq., Morgan, Lewis & Bockius LLP
Enclosures

EXHIBIT A

See Attached

PROPOSAL PUT FORTH BY EDWARD FRIEDMAN
TO EXTERNALIZE MANAGEMENT
Mr. Friedman has notified RAIT that he intends to present the following proposal to shareholders at the Annual
Meeting.
RESOLVED, that the shareholders of RAIT Financial Trust (''RAIT") hereby direct the board of trustees
("Board"} to take the steps necessary to externalize management by entering into an advisory agreement with an
external adviser, which may be NexPoint Real Estate Advisors ("NexPoinf'), an affiliate of Highland Capital
Management ("Highland"), and to update shareholders on the externalization process within 60 days of the
resolution's adoption.

Mr. Friedman's Supporting Statement
As a long-term shareholder, Mr. Friedman is disappointed in RAIT's performance. Below is RAIT's
cumulative total return on common shares for the period December 31, 2013 to December 14, 2016, with the
cumulative total returns of the National Association of Real Estate Investment Trusts Mortgage REIT and Equity
Indexes and the S&P 500 Index. The following assumes that each was l 00 on the initial day and dividends were
reinvested.
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Based on the performance shown above, Mr. Friedman is concerned about management's long-term prospects
for enhancing shareholder value. Mr. Friedman has reviewed the proposal ofNexPoint and Highland, as set fo1th in
letters to the Chairman of the Board on November 10, 2016 and December 5, 2016 ("Letters"). Mr. Friedman shares
the views set forth in the Letters that management's current path is not in the best interests ofRAIT's shareholders.
Mr. Friedman believes that externalizing management could better serve the long-term interests ofRATT's
shareholders, particularly if it focuses on:
•

aligning management's incentives with shareholders,

•

avoiding large termination fees, and

•

adhering to a total expense cap.

Mr. Friedman believes the Board should run a thorough, thoughtful process to identify an experienced external
advisor and enter into an advisory agreement that is in the best interests of shareholders.
Mr. Friedman is also disappointed in RAIT's lack of transparency. Accordingly, the Board should provide an
update to shareholders with reasonable details regarding the externalization process within 60 days of the annual
meeting.
Please vote to enhance shareholder value.

EXHIBITS

See Attached

Staff Legal Bulletin No. 14F (Shareholder Proposals)
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.
Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the "Division"), This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission"). Further, the Commission has
neither approved nor disapproved its content.
Contacts: For further information, please contact the Division's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https: //tts.sec.gov /cgi-bin/ corp_fin_i nterpretive.

A. The purpose of this bulletin
This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:
• Brokers and banks that constitute "record" holders under Rule 14a-8
(b)(2)(1) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;
• Common errors shareholders can avoid when submitting proof of
ownership to companies;
• The submission of revised proposals;
• Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and
• The Division's new process for transmitting Rule 14a·8 no-action
responses by email.
You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission's website: SL§ No. 1:;1, SLB
J..>.>U..L:,Lu1 Sb§ No. HB, SL6 NQ, 14C, SL!;! No. 140 and $LB No. 14E.
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B. The types of brokers and banks that constitute "record" holders
under Rule 14a·S(b)(2)(i} for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a·S

1. Eligibility to submit a proposal under Rule 14a-8
To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company's
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.1
The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners."' Registered owners have a direct relationship with the
Issuer because their ownership of shares Is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder's holdings
satisfy Rule 14a-8(b)'s eligibility requirement.
The vast majority of Investors In shares issued by U.S. companies,
however, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as ''street name"
holders. Rule 14a-8(b){2)(1) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement "from the 'record' holder of [the] securities
(usually a broker or bank)," verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities
continuously for at least one year. 1

2. The role of the Depository Tru5t Company
Most large U.S. brokers and banks deposit their customers' securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as "participants" in DTC.i The names of
these OTC participants, however, do not appear as the registered owners of
the securities deposited with OTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent, Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a "securities position listing" as of a specified date,
which identifies the DTC participants having a position in the company's
securities and the number of securities held by each DTC participant on that
date.~

3. Brokers and banks that constitute "record" holders under Rule
14a-S(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8
In The Hain Celestfa/ Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a "record" holder for purposes of
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Rule 14a-8(b)(2)(1). An introducing broker Is a broker that engages In sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securltles. 2 Instead, an introducing broker
engages another broker, known as a "clearing broker," to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As Introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent's records or against DTC's securities position listing,
In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-BZ and in light of the
Commission's discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered "record" holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants'
positions In a company's securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as "record" holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.
We believe that taking this approach as to who constitutes a "record"
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that th ls approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule, a under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.
Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the "record" holder of the securities held
on deposit at DTC for purposes of Rule 14a-B(b)(2)(1). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?
Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which Is
currently available on the Internet at
http://www.dtcc.com/"' /media/Fil es/ Downloads/dlentcenter/DTC/ alpha. ashx.

What if a shareholder's broker or bank is not on DTC's participant list?
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The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the
shareholder's broker or bank,.2

If the DTC participant knows the shareholder's broker or bank's
holdings, but does not know the shareholder's holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(1) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder's broker or bank
confirming the shareholder's ownership, and the other from the DTC
participant confirming the broker or bank's ownership.
How wlll the staff process no-action requests that argue for exclusion on
the basis that the shareholder's proof of ownership is not from a OTC
participant?
The staff will grant no-action relief to a company on the basis that the
shareholder's proof of ownership is not from a DTC participant only if
the company's notice of defect describes the required proof of
ownership In a manner that Is consistent with the guidance contained Jn
this bulletin. Under Rule 14a-8{f)(l), the shareholder will have an
opportunity to obtain the requisite proof of ownership a~er receiving the
notice of defect.
C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.
First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has "continuously held at least $2,000 in market value, or
1 %, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year~ date vou submit the
prQpos!;'!!" (emphasis added).!ll We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder's beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
Is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder's beneficial ownership over the required full
one-year period preceding the date of the proposal's submission.
Second, many letters fall to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder's beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
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the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:
"As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number
of securities] shares of [company name] [class of securities]."1!
As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder's
securities are held If the shareholder's broker or bank is not a DTC
participant.
D. The submission of revised proposals
On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.
1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company's deadline for
receiving proposals. Must the company accept the revisions?
Yes. In this situation, we believe the revised proposal serves as a
replacement of the Initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c),il If the company Intends to submit a no-action request, It must do so
with respect to the revised proposal.
We recognize that In Question and Answer E.2 of SLB No. 14, we indicated
that If a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, In cases where shareholders attempt to make changes to an Initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company's deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not ignore a revised proposal In this sltuation.ll
2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?
No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating Its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and Intends to exclude the Initial proposal, It would
also need to submit Its reasons for excluding the initial proposal.
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3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?
A shareholder must prove ownership as of the date the original proposal Is
submitted. When the Commission has discussed revisions to proposals,11 It
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined In Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder "fails in [his or her)
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder's] proposals from its proxy materials for any
meeting held In the following two calendar years." With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal.1.5.
E. Procedures for withdrawing no~action requests for proposals
submitted by multiple proponents
We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on Its behalf and the company Is able to demonstrate that the individual Is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual Indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.
Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a Jetter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on
behalf of each proponent Identified in the company's no-action request.ll
F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents
To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission's website shortly a~er Issuance of our response.
In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact lnformation in any correspondence to
each other and to us. We will use U.S. mall to transmit our no-action
response to any company or proponent for which we do not have email
contact information.
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Given the availability of our responses and the related correspondence on
the Commission's website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission's website copies of this correspondence at the same time that
we post our staff no-action response.
1 See Rule 14a-8(b).
I For an explanation of the types of share ownership in the U.S., see

Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A.
The term "beneficial owner" does not have a uniform meaning under the
federal securities laws. It has a different meaning In this bulletin as
compared to "beneficial owner" and ''beneficial ownership" in Sections 13
and 16 of the Exchange Act. Our use of the term In this bulletin Is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 {July 7, 1976) [41 FR 29982],
at n.2 ("The term 'beneficial owner' when used ln the context of the proxy
rules, and In light of the purposes of those rules, may be Interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act.").
If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that ls described in Rule
14a-8(b)(2)(ii).

;i

i DTC holds the deposited securities in "fungible bulk," meaning that there

are no specifically identifiable shares dlrectly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular Issuer held at
DTC. Correspondingly, each customer of a OTC participant - such as an
individual investor - owns a pro rata Interest in the shares in which the DTC
participant has a pro rata Interest. See Proxy Mechanics Concept Release,
at Section II.B.2.a .
.l

see Exchange Act Rule 17Ad-8.

See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release"), at Section II.C.

,g,

Z See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011WL1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because It did not appear on a list of the
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company's non-objecting beneficial owners or on any OTC securities
position listing, nor was the intermediary a OTC participant.
li Techne Corp.

(Sept. 20, 1988).

In addition, if the shareholder's broker is an introducing broker, the
shareholder's account statements should include the clearing broker's
identity and telephone number. See Net Capital Rule Release, at Section
II.C.(111). The clearing broker will generally be a DTC participant.

ll.

l.!l For purposes of Rule 14a-8(b), the submission date of a proposal will

generally precede the company's receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.
l l This format Is acceptable for purposes of Rule 14a-B(b), but it is not

mandatory or exclusive.
11 As such, It is not appropriate for a company to send a notice of defect for

multiple proposals under Rule 14a·8(c) upon receiving a revised proposal •
.ll This position will apply to all proposals submitted after an Initial proposal

but before the company's deadline for receiving proposals, regardless of
whether they are explicitly labeled as "revisions" to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for Inclusion in the company's proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-B(f)(1) if it intends to exclude either proposal from Its proxy
materials In reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company's deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in whlch we took the view that a
proposal would violate the Rule 14a-8{c) one-proposal limitation if such
proposal Is submitted to a company after the company has either submitted
a Rule l4a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.
11

See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994],

~ Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.
l l Nothing in this staff position has any effect on the status of any

shareholder proposal that is not withdrawn by the proponent or Its
authorized representative.
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17 CFR Ch. II (4-1-13 Edition)

information after the termination of
the solicitation.
(e) The security holder shall reimburse the reasonable expenses incurred
by the registrant in performing the
acts requested pursuant to paragraph
(a) of this section.
NOTll 1 TO §240,14A-7. Iteasonably prompt
methods of distribution to security holders
m!l.Y be used lnatead of malling. If all alternative cl!str1l;ut1on method ls chosen, the
costs of that method should be considered
where necessary rather tl1a11 the costs of
ma111ng.
Norm 2 TO § 240.14A-7 When providing the information required by §240.14a-7(a){1)(11), if
tho registrant has reaelved affirmative written or lmplied conson t to de.11 very of a single
copy of proxy materials to a shared address
ln accordance with § 240.14a-3(e)(l), it shall
exclude from the number of reoord hol<lars
those ta whom !t does not have to delive1· a
separate proxy etatsment.
(57 FR 10292. Oct. 22, 1992, as a.mended at 59
FR 63604, Dec. 6, 1991; 61 FR 24657, May 15,
1006; 65 Fit 65750, Nov. 2, 2000: 72 Fit 4167, Jan.
29, 2007; 72

~'R

§ 240.14a-8

42238, Aug-. 1, 2007]

Sh11reholder proposals.
'l'hia aection addresses when a oompany must include a 1iliareholder'1;1 proposal in its vroxy statement and identify the proposal in its form ol proxy
when the company holds an annual or
special meeting of shareholders. In
summary, 1n order to have your shareholder proposal included on a company's proxy card, and included along
with any supporting statement in its
IJroxy statement, you must be eligible
and follow certain procedures. Under a
few specific circumatanues, the company is permitted to excludo your proposal, bu·t only after submitting Its
reasons to tho Commission. We struotured this section in a question-and-answer fOl'mat so that it is easier to understand. The references to "you" are
to a shareholder seeking to submit the
proposal.
(a) Question 1: What is a proposal? A
ahareholder proposal is your recommendation or requirement that the
company and/or its board of directors
take action, whioh you intend to
present at a meeting of the company's
shareholders. Your proposal should
state as olea.dy as possible the course
of action that you believe the oompany
should follow. If your proposal is

plaoed on the company's proxy car·cl,
the company must also provlde in the
form of proxy means for shareholders
to specify by boxes a choice between
approval or disapproval, or abstention.
Unless otherwise indicated, the word
"proposal" all used in this seotlon refers both to your proposal, and to your
corresponding statement in support of
your proposal (if any).
(b) Question 2: Who is eligible to submit a proposal, and how do I demonst,rat.o to the company that I am eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000 in marlret
value, or l %, of the company's securities entitled to be voted on the proposal at the meeting for at least one
year by the date you submit the proposal. You must continue to hold those
seour!tles through the date of the
meeting.
(2) If you are the registered holder of
your seoui•ities, which means that your
name appoar•a in the company's r•ocords
as a shareholder, tho company can
verify your eliglb111ty on its own, although you will stlll have to }lrovlde
the company with a writton statement
that you intend to cont.inue to hold the
securities through the date of the
meeting of shareholders. However, if
like many shareholders you are not a
registered holder, the company l!kely
does not know that you are a shareholder, or how many shares you own.
In this case, at the time you submit
your J)roposal, you must prove your oligib!l!ty to the company 1n one of two
ways:
(i) The first way is to submit to the
company a written statement from the
"record" holder of your soourities (usually a broker or bank) verifying that,
at the time you submitted your proposal, you continuously held the securities for at least one year. You must
also include your own written statement that you intend to continue to
hold the securities through the date of
the meeting of shareholders; or
(ii) Tll.e seoond way to prove ownership applies only If you have filed a
Schedule 13D (§240.13d-101), f.fohe<lule
13G (§240.13d-102), Form a (§249.103 of
this chapter), Form 4 (§ 249.104 of this
chapter) am11or Form !i (§~49.105 of this

214
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Securities and Exchange Commission
chapter), or amendments to those documents or upda.ted forms, reflecting
your ownership of the shares as of or
before the date on which the one-yoar
eligibility period begins. If you have
filed ons of these documents with tho
SEC, you may demonstrate your elig·ibility by submitting to the company:
(A) A copy of the schedule and/or
form, and any subsequent amendments
reporting a change in your ownei·ship
level;
(B) Your written statement that you
continuously held the required number
of shares for the one-year period as of
the date of the statement: and
(0) Your written statement that you
intend to continue ownership of the
sharoa through the date of the company's annual or special meet.Ing.
(o) Question 3: How many proposals
may I submit? Eaoh shareholder may
submit no more than one proposal to a
oompany for a particular shareholders'
mee~ing,

(d) Question 4: How long can my proposal be'I 'rho proposal, including a,ny
accompanying supporting statement,
may not exceed 500 words.
(e) Question 5: What is the deadline
for submitting a proposal? (1) If you
are submitting your proposal for the
company's annual meeting, you can in
most oases find t,he deadline in last
year's proxy statement. However, if the
company did not hold an annual meeting last year, or has changed the date
of its meeting for• this year more than
30 daya from last year's meel;ing, you
can usually find the deadline in one of
the company's Quarterly reports on
Form 10-Q (§ 249.308a of this chapter),
or in shareholller reports of 1nvestment
oompanies undex· §270.30d-1 of this
chapter of the Investment Company
Act of 1940. In order to avoid controversy, shareholders should submit
their proposals by moans, including
electronic means, that permit them to
prove the <late of delivery.
(2) 'I'he deadline is calculated in the
following manner if the proposal is submitted for a regularly scheduled annual meot.ing. The proposal must be received at the company's principal executive offices not leas than 120 calendar
days before the date of the oompany's
proxy statement released to shareholders in oonneotion with the previous

year's annual meeting, However, if the
company did not hold an annual meeting l;he previous year, or jf !;he date of
this year's annual meeting has been
changed by mo.re than 30 days from tho
date of the previous year's meeting,
then the deadline is a reasonable time
before the oompany begins to p1'int and
send its proxy materials.
(3) If you are submitting your proposal for a meeting of shareholders
other than a regularly scheduled annual meeting, the deadline is a reasonable time before the company begins to
print and send its proxy materials.
(f) Question 6: What if I fail to follow
one of the eligibility or procedural requirements explained in answers to
Questions 1 through 1 of this section?
(1) The company may exclude your proposal, but only after it has notified you
of the problem, and you have fa.iled
adequately to correct it. Within 14 calendar days of receiving your proposal,
the company must notify you in writin!l' of any procedural or eligibility deficienciea, as well as of the time frame
for your response. Your reaponse must
be postmarked, or transmitted eleotronically, no later than 14 days from
the date you received the company's
notifloation. A oompany need not provide you such notice of a deficiency lf
the deficien()y cannot be remedied,
such as if you fail to submit a proposal
by the company's properly determined
deadline. If t,he company intends to exclude the proposal, it will later have to
make a submission under §240.Ha-B
and provide you with a copy under
Question 10 below, §240.14ar-B(j).
(2) If you fall in your promise to hold
the required number of aecuritiee
Lhrough the date of the meetinr; of
shareholdtll'S, then the company will be
permitted to exoludo all of your proposals from its proxy materials for any
meeting held in the following two calendar years.
(g) Question 7: Who has the burden of
persuading the Oommiaaion or its staff
that my proposal can be excluded'/ Except as otherwise noted, the burden is
on the company to demonstrate that it.
is entitled to exclude a proposal.
(h) Question 8: Must I appear personally at the shareholders' meeting to
present the proposal? (1) Either you, or
your representative who is qualified
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under state law to present the proposal
on your behalf, must attend tho meeting to present the proposal. Whether
you attend the meeting yourself or
send a qualified representative to the
meeting in your placo, you should
make sure that you, or your representative, follow the proper state law procedures for attending ths meeting 11ondl
or presenting your proposal.
(2) If the company holds its shareholder meeting in whole or ln part vla
electronic media, and the company permits you or your representative to
prosc;nt your proposal via such media,
then you may appear through electronic media rather than traveling to
the meeting to appear in person.
(3) Tf you or your qualified representative fail to appear and present thtl
proposal, without good cause, the company will bo permitted to exclude all of
your proposals from its proxy matorlals for any meetings held in the following two calendar years,
(i) Q·uestion 9: If I have compliecl with
the procedural requirements, on what
other bases may a company rely to exclude my proposal? (1) Impro1Jer under
state Ia.w: If the proposal is not a proper subject for action by shareholders
under the laws of the jurisdiction of
the company's organization;
NOTE TO PARAGRAPH (1)(1): Depending on
the subject mattor, some proposals are not
oonsldornd proper under atato law !f t,hoy
woulcl be binding on the company if approved
by she.roholdere. In our exporlcnce, most proposaJs that ara ca.et as recommendations or
roquosts that the board of dlrectora take
spooified action are proper uncler state law.
Acoordingly, we will assume that a proposal
draftod as a rooommendation or suggestion
is proper \mlcsa tho company demonstrates
otherwise.

(2) Violation of law: If the proposal
would, if implemented, oauso the company to violate any state, federal, or
foreign law to which it fa subjerit;
NOTE TO PARAGRAPH (1)(2): We wlll not
apply this basis for exclusion to permit exulus!on of a proposa.l on irroun(!~ that it
would violate forelgn la.w 1f oomplianoe with
the foreig1i law would result in a vlQlation of
any state or federal law.

(8) Violation of proxy rules: If the proposal or support.ing statement 1s oontnu•y to any of the Commission's proxy
rules, inoludlng §240.14a-9, which pro-

hibits materially false or misleading
statements in proxy solioiting materials;
(4) Personal grievance; special interest:
If the proposal relates to the redress of
a personal o1a.im or grievance against
the company or any other person, or if'
it is designed to result in a benefit to
you, or to further a personal interest,
which is not shared by the other shareholders at largo;
(5) Relevance: If the proposal relates
~o operations which aocaunt for less
than 5 percent of the company's total
assets at the end of its most recent fiscal year, and for less than 5 peroen t of
its net earnings and gross sales for tt;s
mo.st reoent flsoal year, and is not otherwise sig·niflcantly related to the company's business:
(6) Absence of power/authority: If t,he
uompany would laok the power or authority to implement the proposal;
(7) Management functions: If the proposal deals with a matter relating to
the company's ordinary business ope!'ationa;
(8) Director elections: If the proposal:
(i) Would cl!squalifY a nominee who ls
standing for election;
(ii) Would remove a director from office before his or• her term expired;
(ill) Questions the competence, business judgment, or character of one or
more nominees or directors;
(iv) Seeks to include a specific Individual in the company's proxy materials for election to the boal'd of directors; or
(V) Otherwise oould affeot the outcome of the upcoming eleotion of directors.
(9) Conflicts wllh company's proposal:
If the proposal directly conflicts with
one of the company's own pro:posals to
be submitted to shareholders at the
same meeting;
NOTE TO PAll.AGaAPH (1)(9): A company's
submission to the Commission under thls
section should spooify the points or oonfliot.
with tho company's proposal.
(10) Substantially implemented: If the
company has already substantially lmplemented the proposal;
NfYrFJ '!'() PARAGRAPH (1)(10): A company

may exclude a shareholder proposal that
would provide an advisory vote or sook future advisory votos to approve the componsatlon of executives as dlaolosed pursuant
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to Item 402 of Reg·ulatlon &-K (§229.102 ot
this chapter) or a.ny ouooessor to Item 402 (a
"say-on-pay vote") or that relates to the frequency of say-on-pay votes, provided that in
th~ most recont shareholder vote re(!Uirecl by
§ 240.14a-21(b) of' this chaptor a single year
(i.e., one, two, or three years) received approval of a majority of votes cast on the
matter and the company has adopted a policy on the frequency of say-on-pay votes that
le consistent with the oholoc of the majority
of votes cast in the most recent shareholder
vote required by § 240.14ar-2l(b) of thls ohap-

tor.
(11) Duplication: If the proposal substantially duplicates another proposal
previously submitted to the oompany
liy another proponent that will be inclucled in the company's proxy materials for the same meetin~·;
(12) Rambmissions: If the proposal
deals with substantially the sa,me subject, matter as another proposal or proposals that has 01· have been in'eV]ously
includecl in the oompany's proxy materials within the preceding 5 calenda1·
years, a company may exclude it from
its proxy materials for any meeting
held within 3 calendar years of the last
time it was included if the proposal reoeived:
(i) Less than 3% of the vote if proposed onoe within the preceding 5 calendar years;
(Ii) Less than 6% of the vote on its
last submission to sharoholdorn if p1·0posed twice previoualy within tho proceding 5 calendar years; or•
(111) Less than 10% of the vot.e on its
last submission to shareholders if proposed three times or more previously
within the prooeding 6 calendar years;
and
(18) Specific amount of di'vidends: If t11e
proposal relates to speoifio amounts of
cash or stook dividends.
(j) Question 10: What prooodures m\1st
the oompany follow if it intends to exclude my proposal? (1) If the company
intends to exclude a proposal from its
proxy materials, it must file its reasons with the Commission no later
than 80 calendar days before it files its
definitive proxy statoment and form of
proxy with the Commission. The company must simultaneously provide you
with a oopy of its submission. The
Commission staff' may permit the company to make its submission later than
BO days before the company files its de·

finit,ive proxy statement and form of
proxy, if the oompany demonstrates
good 01111se for missing the deadline.
(2) The company must file six paper
copies of the following:
(i) The proposal;
(ii) An explanation of why the company believes that it may exclude the
proposal, whioh should, if possible,
refer to tho most recent applicable authority, f!Uoh aa prior Division lettern
issued under the rule; aml
(iii) A supporting opinion of counsel
when such reasons arc ba.sed on matters of state or foreign law.
(k) Question 11: May I submit my own
statement, to the Commission responding to the company's arguments?
Yes, you may submit a response, but
it is not required. You should try to
submit any res:ponse to us, with a copy
to the company, as soon as possible
after the company makes its submission. This way, t.he Commission staff
will have time to consider fully your
submiasion before it issues its re~ponse, You should submit six paper
copies of your response.
(1) Question 12: n· the company inoludes my shareholder proposal in its
proxy materials, what information
about me must lt include along with
the prOJJOsal itsolf'I
(1) The company's proxy statement
must include your name a.nd address,
as well as the number of t,lie company's
voting soour1t1es that you hold. However, ins toad of p1·ovlding that information, the company may instead include
a statement that it will provide the information to shareholders prompt;ly
upon l'ecelving an oral or written re-

quest.
(2) The oompany is not responsible
for the oontents of your proposal or
supporting statement.
(rn) Question 13: What can I do if the
company includes in its proxy statement reasons why it believes shareholders should not vote in favor of my
proposal, and I disagree with some of
its statements'/
(1) Tho company may eleot to include
in its proxy statement reasons why it
believes shareholders should vote
against your proposal. Tho company is
allowed to make arguments reflecting
its own point of view, just as you may
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express your own point of view in your
proposal's supporting statement.
(2) However, if you bollove that the
company's opposition to your proposal
contains materially falae or misleading
statements that may violate our antifra,ud rule, § 240.14a-9, you should
promIJtly send to the Commission staff
and the company a letter explaining
the rea.aons for your view, along with a
copy of the company's statements opposing your proposal. To tho extent
possible, your letter should include
sp(wific factual information d<1monstrating the inaccuracy of the company's claims. Time permitting, you
may wfall to try to work out your differences with the oompany by yourself
before oontaot!ng the Commission
sl;af.f.
(3) We require the nompany to BBncl

you a oopy of its statoments opposing
your proposal ·before it sends 1ts proxy
materials, so that you may bring ~o
our attention any materially false or
misleading statements, under the following timeframee:
(l) If our no-action response requires
that you make revisions to your proposal or SUIJporting statement as a condition to requiring the company to include it in its proxy materials, then
the company must provide you with a
copy of its opposition statements no
later than 5 oalendar days aftel' the
company receives a copy of your revised proposal; or
(ii) In all other cases, the company
must provide you with a copy of its opposition statements no later than 30
calendar days before its files definitive
cmpies of its proxy statement and form
of proxy under §240.Ha-6.
[63 F'R 29119, May 28, 1998; 63 FR 50622, 50623,
Sept. 22, 1098, as amondod at 72 ~'R 4168, Jan.
29, 2007; 72 FR 70456, Dec. 11, 2007; 73 FR 977,
,Jan. 4, 2008; 76 FR 6045, Fob. 2, 2011; 75 :B'R
56782, Sept. 16, 2010]
§ 240.14a-9

False or misleading state•
men ts,
(a) No solicitation suliject to this
regulation shall be made by means of
any proxy statement, form of proxy,
notice of meeting or other communication, written or oral, oont.aining any
statement whioh, at the time and in
the light of the ciroumstanoea under
whioh it is made, is false or misleading

with respect to any material fact, or
which omit.s to state any material fact
necessary in order to make the statements therein not false or misleading
or necessary to oorr1mt any statement
in any earlier communication with respect to the sol1c1tat1on of a proxy for
the same meeting or subject matter
which has become false or misleading.
(b) The fact that a proxy statement,
form of proxy or other soliciting material has been filed with or examined by
the Commission shall not be deemed a
finding by the Commission that such
material is accurate or complete or not
false or misleading, or that the Commission has passed upon the merits of
or approved any statement contained
therein or any matter to be acted upon
by security holders. No representation
contrary to the foregoing shall be
made.
(o) No nominee, nominating shareholder or nominating shareholder
group, or any member thereof, shall
cause to be included in a registrant's
proxy materials, either pursuant to the
Federal proxy rules, an applicable state
or foreign law provision, or· a registrant's governing documents as they
relate to includlng shareholder nominees !'or director· in a registrant's proxy
materials, Include in a notice on
Schedule HN (§240.l<ln-101), or include
in any other related communication,
any statement which, at the time and
1n the light of the circumstances under
which it ia made, is false or misleading
with respect to any material faot, or
which omits to state any material fact
necessary in order to make the statements therein not false or misleading
or necessary Lo correot any statemen~
in any earlier oommunioatlon with respect to a sol1oitation for the same
meeting or si.1bjeot matter which has
become false or misleadir1g.
NOTE: The following a,rs some examples of
what, dependlng upon pa.r·tloular faota and

o!rournstances, may be mJslcadlng

w! thin

the moaning of this section.
a. Predictions as to specific fllturo morket
values.
b, Ma.teri"l which direotly or indiroctly
Impugns character, lntogr!ty or person!Ll rni;utat!on, or dlreetly or Indirectly makes
charges oonoernlng improper, illegal or Im·
moral ooncluot or assoo!atioris, wltihout factual foundation.
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December 29, 2016

BY EMAIL AND OVERNIGHT COURIER
Mr. John J. Reyle
Senior Managing Director - Chief Legal Officer
RAIT Financial Trust
Two Logan Square
100 North 18th Street, 23rd Floor
Philadelphia, PA 19103
Dear Mr. Reyle:
I am writing in response to your letter, dated December 20, 2016 (the "RAIT Response Letter").
The purpose of your letter was to inform me that my proposal to externalize management, dated
December 15, 2016 (the "Proposal"), contained a number of procedural deficiencies that the
Securities and Exchange Commission ("SEC") requires you to bring to my attention. I respond to
your assertions as follows:

Proof of Ownership
Attached as Exhibit A is a letter from Fidelity Investments, which is revised to include
"continuous ownership" language that is compliant with the SEC's Division of Corporation
Finance's Staff Legal Bulletin No. 14F, published October 18, 2011.

Multiple Proposals
The Proposal has one single well-defined "unifying concept" 1 - to externalize the management of
RAIT Financial Trust ("RAIT") - and is therefore, one proposal. Rule 14a-8(c) states that a
shareholder may submit no more than one proposal to a company for a particular shareholders'
meeting. It is well-established, through a long line of SEC no-action letters, that a proposal joined
by a single unifying concept is a single proposal, regardless of whether it contains multiple
elements. 2 In this case, there are just two elements to the Proposal: ( l) that the board of trustees
1
2

See Release No. 3.4-12999 (Nov. 22, 1976). '

See, e.g., Netflix, Inc., SEC No-Action Letter (Feb. 29, 2016) (providing that when multiple elements - the
proposal requested that"the board ( 1) take the necessary steps to enact a new voting standard in the company's charter
and bylaws and (2) spend up to $10,000 on proxy solicitors in order to receive the required vote are linked by a
unifying concept there is no basis for exclusion). See also Todd Shipyards Corporation, SEC No-Action Letter (Aug.
13, 1992) (providing that a proposal with multiple elements relating to corporate takeover defenses -the proposal
requested that the board (1) retain an investment banking firm and (2) establish a special committee of the board-was
one concept and therefore one proposal for the elimination of corporate takeover defenses); General Electric

t

l
'I

.

talces the steps necessary to externalize management by entering into an advisory agreement with
an external adviser and (2) that the board will update shareholders on the externalization process
within 60 days of the resolution's adoption. The single purpose for and sole concept of the
Proposal is to externalize management- it is in the title, in clause (1) and in clause (2). The SEC
Staff has stated that when the elements of a proposal all relate to one concept, here the
externalization of management, it is one proposal. 3 Furthermore, the SEC Staff has found that
proposals are related to a single unifying concept if they are contingent upon each other.4 Clause
(2) is not only dependent upon, but is necessarily contingent upon, clause (1). Clearly, clause (2) is
not capable of being implemented without prior approval of clause (1 ). BecallSe the Proposal is
made of two subparts that are joined by a single well-defined unifying concept, it is one proposal.
In the RAIT Response Letter you identify statements in the Proposal included under the heading
"Mr. Friedman's Supporting Statement" as evidence of multiple proposals. Not only is this just, as
its name suggests, a statement in support of my Proposal and not the Proposal itself, but these
statements are also joined by the same unifying concept as the two elements of my Proposal. The
supporting statement clearly provides the background, data, explanation and reasoning behind the
Proposal and its implementation. The logic regarding the supporting statement in RAIT's
Response Letter would lead to an absurd conclusion: any statement of background, data,
explanation or reasoning could justify a finding of multiple concepts, leading any type of
supporting statement to invalidate a proposal.

Conclusion
RAIT's attempt to (1) claim there are multiple proposals and (2) exclude the Proposal under rule
14a-8(c) falls short and is strained at best.

vy;yyfi],
Edward

~edman

cc: Scott Davidson, Chief Executive Officer, RAIT Financial Trust
Anders Laren, Secretary, RAIT Financial Trust
Enclosure
Company, SEC No-Action Letter (Jan. 24, 2001) (providing that a proposal with multiple elements - the proposal
requested that the board (1) implement a requirement that a majority of the directors be independent, (2) appoint a
committee to implement the independence requirement and (3) submit any future action related to the independence
requirement or the implementation to shareholders for a vote - was not a violation of the multiple proposals rule).
3 Computer Horizons Corporation, SEC No-Action Letter (Apr. I, 1993) ("In arriving at this position [that
· there is only one proposal] the staff notes that the elements of the proposal all relate to one concept, the elimination of
anti-takeover defenses.'"') ·
4
See e.g., PACAAR Inc., SEC No-Action Letter (Jan. 25, 2004) (providing no basis for exclusion when the
multiple actions proposed were contingent upon each other - the proposal requested that the directors (1) increase
shareholder voting rights, (2) submit the adoption of any poison pill to a shareholder vote and (3) once adopted
request a shareholder vote for any dilution or removal of the poison pill.)

Personal Investing

P.O. Box 770001
Cincinnati, OH 45277-0045

December 29, 2016

Anders Laren
Secretary of RAIT Financial Trust
Two Logan Square
100 N 18th Street 23rd Floor
Philadephia, PA 19103

Re: Edward S. Friedman
Dear Mr. Laren:
This letter is in response to a recent request from our client Edward S. Friedman, to provide
you with information verifying Mr. Friedman's holdings of RAIT Financial Trust (RAS) for
***FISMA
& OMB
M-07-16***the opportunity to assist you.
his account
ending
inMemorandum
. I appreciate
As of December 15, 2016, Edward S. Friedman held, and has held continuously for at least
one year, 245,250.715 shares of common stock ofRAIT Financial Trust (RAS). The value of
this ownership had a market value of at least $2,000.00 for at least one year prior to and
including December 15, 2016.
Please accept this letter as confirmation that Fidelity is an eligible participant in Depository
Trust Company system and our DTC number is 0226.
If you have any questions regarding this issue, or for any other issues or general inquiries
regarding the account, please contact Edward S. Friedman directly. If you have any questions
regarding Fidelity Investment's products and services please call us at 800-544-6666 for
assistance.

Sincerely,

Megan Meyers
High Net Worth Operations
Our File: W216083-21DEC16

Fidelity Brokerage Services LLC, Members NYSE, SIPC.

Morgan Lewis
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January 24, 2017
RAIT Financial Trust
Two Logan Square, 100 N. 18th Street, 23rd Floor
Philadelphia, Pennsylvania 19103
Re:

RAIT Financial Trust -Shareholder Proposal of Edward Friedman

Ladies and Gentlemen:
We are Maryland counsel to RAIT Financial Trust, a self-managed and self-advised
Maryland real estate investment trust (the "Company"), in connection with certain matters of
Maryland law arising out of a shareholder proposal submitted, pursuant to Rule 14a-8 of the
Securities Exchange Act of 1934, as amended, by Edward S. Friedman (the "Proposal") and the
related Supporting Statement (the "Supporting Statement") for inclusion in the Company's proxy
statement and form of proxy (collectively, the "2017 Proxy Materials") for its 2017 Annual
Meeting of Shareholders. We have been asked to consider whether: (1) the Proposal is a proper
subject for action by shareholders of the Company under Maryland law; (2) the Proposal, if
implemented, would cause the Board or Company to violate Maryland law; and (3) given the
mandatory nature of the Proposal, the Company lacks the power or authority to implement the
Proposal where the Company's Board of Trustees (the "Board") has not approved the actions
contemplated by the Proposal. In connection with our representation of the Company, and as a
basis for the opinion hereinafter set forth, we have examined the Amended and Restated
Declaration of Trust of the Company, as amended (the "Declaration of Trust"), the Amended and
Restated Bylaws of the Company, as amended (the "Bylaws"), the Proposal, the Supporting
Statement and such rr:.atters of law as we have deemed necessary or appropriate to issue this
opinion.
The Proposal would, among other things, direct the Board to externalize the management
of the Company by contracting with a third party to serve as the Company's external advisor. The
Proposal is not cast as a recommendation or request but as a mandate intended to be binding on
the Company and the Board. The Proposal includes the following proposed resolution for the
Company's shareholders to vote upon:
DUANE MORRIS

LLP

30 SOUTH IHH STREET

PHILADELPHIA, PA 19103-4196

PHONE; +I 215 97'> IOOO

FAX: +I 215 979 1020

RA.IT Financial Trust
January 24, 2017
Page2

"RESOLVED, that the shareholders of RAIT Financial Trust (" RAIT ") hereby
direct the board of trustees ("Board") to take the steps necessary to externalize
management by entering into an advisory agreement with an external adviser,
which may be NexPoint Real Estate Advisors ("NexPoint"), an affiliate of
Highland Capital Management ("Highland"), and to update shareholders on the
externalization process within 60 days of the resolution's adoption "

I

The Proposal Is Not a Proper Subject for Shareholder Action Und{lr Maryland Law.

The Company is a real estate investment trust formed in accordance with the Maryland
REIT Law (the "MRL," Title 8 of the Corporations and Associations Article of the Annotated
Code of Maryland, the "Corps. & Ass'ns. Article"'). Section 8-10 l (c) of the MRL defines a real
estate investment trust as "an unincorporated business trust or association formed under this title
in which property is acquired, held, managed, administered, controlled, invested or disposed of for
the benefit and profit of any person who may become a sharehoker." Section 8-102 of the MRL
expressly recognizes a real estate investment trust as "a separate legal entity" that is "a permitted
form of unincorporated business trnst or association." Real estate investments trusts fonned under
the MRL are distinguished from common-law and other trusts in that they are structured,
governed and operate in substantially the same manner as Maryland corporations (emphasis
added). See James J. Hanks, Jr. 1, Federally Tax-Qualified Real Estate Investment Trusts Formed
Under Maryland Law, at p. 5 (2015) (Hanks), https://goo.gl/IMLNSX.
A Maryland real estate investment trust must be managed through the direction of a board
of trustees elected by its shareholders. Section 8-202(b)(v) and (vi) of the MRL; also see Hanks,
supra, at 7-10 and Appendix, and Brief for the National Association of Real Estate Investment
Trusts As Amicus Curiae Supporting Reversal, at p.13, Docket No. 14-1382, decided March 7,
2016, 577 US_ (2016). The extent and scope of the duties of a trustee of a real estate investment
trust are established pursuant to its declaration of trust and bylaws, and to the extent not so
delineated, generally default to the analogous standards provided in the Maryland General
Corporation Law (Tides l & 2 of the Corps. & Ass'ns. Article, the "MGCL"), as herein described.
See Hanks, supra, fn 27, at p. 7; and Section 8-203(11) of the MRL. The Declaration of Trust is
direct and unambiguous in regard to the management of the Company. Article V, Section 1 of the
Declaration of Trust states that "the business and affairs of the Trust shall be managed under the
direction of the Board of Trustees," and "the Board shall have fall, exclusive and absolute power,
control and authority over any and all property of the Trust." The Declaration of Trust further
provides that it "shall be construed with a presumption in favor of the grant of power and authority
to the Board'', and that "[a]ny construction of the Declaration of Trust or determination made in
good faith by the Board concerning its powers and authority hereunder shall be conclusive." Thus,
all authority in respect to the management of the Company is reserved to the Board pursuant to the
James l Hanks, Jr. is the author of the treatise Maryland Corporation Law (a National Corporation Law Series treatise published
by Wolters Kluwer). His 1reatise and his writings are regularly cited as authority by the courts of the State of Maryland in
regard !iJ issues relaling to the MGCL and MRL

RAIT Financial Trust
January 24, 2017
Page 3

Declaration of Trust. Section 101 of the Bylaws is in accord with the Declaration of Trust,
providing that "[t]he business, property and affairs of the Trust shall be managed by its Board."
None of the Declaration of Trust, the Bylaws or the MRL (and by analogy, the MGCL)
reserve to the Company's shareholders any power or authority to manage the Company's business,
assets or affairs of the, or to direct the Board in its management of the Company's business, assets
and affairs such that the shareholders could mandate that the Board take the actions contemplated
by the Proposal, including the mandate that the Company enter into an advisory agreement with
an external advisor. Further, in addition to specifically detailing the Board's exclusive authority to
manage the Company's business and affairs and the Board's "full, exclusive and absolute power,
control and authority over any and all property of the Trust," the Declaration of Trust prevents
intrusions upon the Board's exclusive authority to manage the Company, by (i) specifically
enumerating in Article VIII, Section 2 the matters that the Company's shareholders may vote upon
and limiting such matters to the election of trustees and certain extraordinary matters, and (ii)
expressly providing that shareholders have no right to vote on anything with respect to the general
or ongoing management of the Company unless the Board was to determine otherwise in its sole
discretion, declare a proposed action as being advisable and direct that the matter be submitted to
the shareholders for approval or ratification. Article VIII, Section 2 of the Declaration of Trust
provides as follows:
"Voting Rights. Subject to the provisions of any class or series of Shares then
outstanding, the shareholders shall be entitled to vote only on the following
matters (emphasis added): (a) termination of REIT status as provided in Article
V, Section (l)(C), (b) election ofTrnstees as provided in Article V, Section 2(A)
and the removal of Trustees as provided in Article V, Section 3; (c) amendment of
the Declaration of Trust as provided in Article X; (d) tennination of the Tmst as
provided in Article XII, Section 2; (e) merger or consolidation of the Trust, or the
sale or disposition of substantially all of the Trust Property, as provided in
Article XI; and (f) such other matters with respect to which a vote of the
shareholders is required by applicable law or the Board of Trustees has adopted a
resolution declaring that a proposed action is advisable and directing that the matter
be submitted to the shareholders for approval or ratification. Except with respect
to the foregoing matters, no action taken by the shareholders at any meeting
shall in any way bind the Board of Trustees (emphasis added)."
The matters contemplated by the Proposal, as well as the Proposal itself, are not within the
enumerated matters that the Declaration of Trust permits the Company's shareholders to vote
upon. Hence, the Declaration of Trust and the Bylaws, which under the MRL (and by analogy,
the MGCL) are controlling, grant the Board complete and exclusive authority regarding the
management of the business and affairs of the Company. That complete and exclusive authority
extends to not only any decision whether to take the actions contemplated by the Proposal,
including the mandate that the Company enter into an advisory agreement with an external advisor,
but also any decision whether to even have shareholders vote on any proposal related thereto,

RAIT Financial Trust
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Duane Morris

irrespective of whether such proposal was cast as binding or precatory. In other words, pursuant
to the Declaration of Trust, the Company cannot be required to present a proposal to the
Company's shareholders to be voted upon, binding or precatory, unless the matters covered by the
proposal are within the enumerated matters specifically described in the Declaration of Trust, or
the Board was to declare a proposed action as being advisable and, in its sole discretion, direct that
the matter be submitted to the shareholders for approval or ratification.
As previously referenced, it should also be noted that the courts of the State of Maryland
regularly apply analogous provisions of the MGCL when considering issues relating to the
establishment, management and operation of real estate investment trusts formed under the MRL,
and in the absence of express direction in a real estate investment trust's declaration of trust or
bylaws, apply the default provisions set forth in the MGCL. Consequently, Section 2-40l(a) of
the MGCL, which provides that ''the business and affairs of the corporation shall be managed
under the direction of the board of directors" (emphasis added), would be applied equally with
respect to real estate investment trusts formed under the MRL. Further, Section 2-401 (b ), which
would be equally applicable to real estate investment trusts, states that "[a]ll powers of the
corporation may be exercised by or under authority of the board of directors except as
conferred on or reserved to the stockholders by law or by the charter or bylaws of the corporation"
(emphasis added). Courts interpreting Section 2-401 of the MGCL have held that the board of
directors of a Maryland corporation (and by analogy, the board of trustees of a Maryland real estate
investment trust) may exercise all of the powers of a corporation (or real estate investment trust)
unless conferred upon or reserved to stockholders (or shareholders). See Hecht v. Resolution Trust
Corp., 333 Md. 324, 331-332, (1994); Martin Marietta Corp. v. Bendix Corp.. 549 F. Supp.
623,633 n.5 (D.Md. 1982).
Given the exclusive authority of the Board under the Declaration of Trust, the Bylaws and
the MRL (and by analogy the MGCL) to manage the business and affairs of the Company, and the
complete lack of authority of the Company's shareholders to vote on the Proposal, regardless of
whether the Proposal is precatory or binding, the Proposal is prevented from being a proper subject
for shareholder action under applicable Maryland law.

II.

The Proposal, if Implemented, Would Cause the Company to Violate Man land Law

As noted above, the Prop0sal is not cast as a recommendation or request but as a mandate
intended to be binding on the Company and the Board. The Proposal's resolution calls upon the
Company's shareholders to "direct the board of trustees ... to take the necessary steps to
externalize management." As such, the Proposal would violate applicable Maryland law by
impinging upon the exclusive authority of the Board under the Declaration of Trust, the Bylaws
and the MRL (and by analogy the MGCL) to manage the business and affairs of the Company,
including the Board's exclusive authority to determine the Company's management structure and
whether it is in the best interests of the shareholders for the Company to be internally-managed or
externally-managed.
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Further, trustees of a Maryland real estate investment trust are subject to a statutory
standard of care in the exercise of their duties. Violation of this statutory standard is a violation
of the MGCL (and by reference, the MRL). Section 8-601. l of the MRL applies Section 2-405.1
of the MGCL, in its entirety, to real estate investment trusts. Under this provision (Section 2405 .1 (c), in particular), a failure by a trustee to comply with the statutory standards of care is a
violation of statutory duties, and vitiates the trustee's immunity from suit under Section 5-417 of
the Courts and Judicial Proceedings Article of the Annotated Code of Maryland. When
undertaking the exercise of management authority (which, as noted in the prior section of this
opinion, is the exclusive domain of trustees), including, deciding whether or not to externalize
management (as provided in the Proposal), Section 2A05. l of the MGCL requires each trustee of
a real estate investment trust to perform his or her duties as a trustee (1) in good faith; (2) in a
manner he or she reasonably believes to be in the best interests of the real estate investment trust;
and (3) with the care that an ordinarily prudent person in a like position would use under similar
circumstances. The MRL, therefore, requires trustees to exercise independent judgment in the
performance of their duties, and the surrender of their statutory duties to shareholders, in a manner
not otherwise enabled under the Declaration of Trust or Bylaws, would cause the Company to
violate applicable Maryland law. If approved, the Proposal would require the Company to enter
into an advisory agreement with an external adviser irrespective of whether the Board determined
that such action was in the best interests of shareholders, which would represent a violation of the
Board's statutory duties to the Company's shareholders and, accordingly, a violation of applicable
Maryland law.

III.

The Company Lacks the Power or Authority to Implement the Proposal.

The Proposal is not cast as a recommendation or request but as a mandate intended to be
binding on the Company and the Board. If approved, implementing the Proposal would require the
Company to enter into an advisory agreement with an external adviser irrespective of whether the
Board determined that such action was in the best interests of shareholders. Accordingly, if
adopted, given its mandatory nature, the Proposal would improperly and unlawfully interfere with
the exclusive authority of the Board under the Declaration of Trust, the Bylaws and the MRL (and
by analogy the MGCL) to manage the Company's business and affairs, including determining the
management structure to be adopted by the Company and whether it is in the best interests of
shareholders for the Company to be internally-managed or externally-managed. Since the
Company cannot be required by its shareholders to externalize its management, the mandatory
nature of the Proposal would cause the Company to lack the power or authority to implement the
Proposal where the Board has not approved the actions contemplated by the Proposal.

IV.

Opinion.

Based upon the foregoing analysis and subject to the limitations, assumptions and
qualifications set forth herein, it is our opinion that (1) the Proposal is not a proper subject for
action by shareholders under Maryland law, (2) the Proposal would, if implemented, cause the
Company to violate Maryland law, and (3) given the mandatory nature of the Proposal, the
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Company lacks the power or authority to implement the Proposal where the Board has not
approved the actions contemplated by the Proposal.
The foregoing opinion is limited to the MRL (and by analogy and cross-reference, the
MGCL), and judicial interpretations thereat: in effect on the date hereof and we do not express
any opinion herein concerning any law other than the MRL. Furthermore, the foregoing opinion
is limited to the matters specifically set forth therein and no other opinion shall be inferred beyond
the matters expressly stated. We assume no obligation to supplement this opinion if any provision
of the MRL, or any judicial interpretation of any provision of the MRL, changes after the date
hereof.
The opinion presented in this letter is solely for your use in connection with the Proposal
the Supporting Statement and your stated intention to exclude the Proposal and the Supporting
Statement from the 2017 Proxy Materials (the "Purpose"). Without our wiitten consent, this letter
and the opinion herein may not be (i) used by you for anything other than the Purpose, (ii) furnished ·
to any third party or (iii) relied upon by any other person or entity. Notwithstanding the foregoing,
you may furnish a copy of this letter to the Staff of the Securities and Exchange Commission (the
"Staff') in connection with the Purpose, and/or Morgan Lewis & Bockius LLP. Morgan, Lewis
& Beckius LLP (a) may use this letter and rely upon it, in connection with any correspondence on
your behalf that relates to the Purpose, and (b) furnish or quote this letter, on your behalf, to the
Staff in connection with any correspondence with the Staff on your behalf that relates to the
Purpose. Further, we consent to you or, on your behalf, Morgan, Lewis & Bockius LLP, furnishing
a copy of this opinion to the Staff and the proponent in connection a request by you or, on your
behalf, by Morgan, Lewis & Bockius LLP, for confirmation of no-action by the Staff with respect
to the Purpose.

Morgan Lewis
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the common shares to be li8tea:d11anf' 9f ~!i,;·:.Sl((;hanges; (ih) to
file and e:3tecul;e on bi!'~.:-~f •. of<th.,Trlo!•t.:i-i.a~n.·~:Wii'l~atione, reports,
eurety aonds, irre.."C)c~le ;con••D,~•i •PP<?~~~~~!'~!~:-ot attorney fc>r

@er:ice of proceaa and ~~her .»-.ptriJ ~n~,,~C>\c\l~nt• a• shall l:>e
necaeaary or desirable . r.o r~gt&t~r t~~ .~ft\lrlt:i~-.,::~barea under the.
secur1t:ies or blue sky _laws Of}JUcill :'uri-edl;-ct::i:~~·-:' aa the 'l'N•·t~e,

on behalf of the Trust, may deflift net;ii•'&aty :or,a.es·i,t;:al)J.e and (iv) ~Q
execute on t>ehal: of the_ 1'ru11t·an Under;ir.riting-;~j;eement relat:ing
to th• CO'lllli\cn Shana, betw•in .. cne TtUat: \ib.4 the 11evet•l
Underwriters named therein 1 $\il:>stantially in die form contempla~cea
by ene :U3l Act Reg1sci-ation _Statement. , ,
_: ·: ,

s.

This

counterpl!lrte.

t>eelarat:tcn of 'rl'USt ttiay. be_exe~1ited in one or more
·

·

· ,,. ·, :_·

e;--;~.;::L>.
···:····
,.

1

...

-;: ••

7.
The number of Trus~~es initially sl:ial-1' iSll one <1>, &etsr
z. Cohen, w~o shall act •• Ui\'til·~~e ti·7:;~~:U/J'lu~~:·~\1\1lec1nf
Wu:Ai ·.

er

-~lld :~a11·~i.~~t+!l,~~1"thereafter,
number of t:rusteea shalil bl!i ,i!h.lcli :OumJ)jr •• :·$h~H.:'.l)ti~fixed trom

her succeasor is duly .c¥aien,

~:c:::::. °Ir •d.~t~~:n;~:·~~m:;t'~,:i~~;:t?l•~t~7:i:!0iistoee

r<-~~d .:~.: .i%,£:;~.',;~%.·_~.' -~.\,;.'.~_._:.,~- i.f ',l'~-~-'-l.i.;.~ir6~

.
' .'.
··,:~i:~~:,t!~:'.~,r.k,i·"j11{?''.::_,~ '"'

-

.•

..

-

·th.•
til!le

which may

'

:·.:;;:'.:

.,.. ·-:,"':.-:!:··.. ~-;;

_.,·:I

•

I
I!

.

: - B.

An annual 1-ing of the shareholders of the Trust for
the elec:tion of true~p.· and. for othe.r busi·n·e·· ss shall be held. on a
da.t.• lixed by the '!'~•• and ae': forth in an notice of annual
mee~iug. No1:£.co Qif the-annual meeting of the ehareholdere, stat.il').g
the time, place and pu;;;-po•e of the meeting, Dhall be given by the
Trustee to each shareholder of record, at h1s registered a.ddrea9,
at least lS days and not more t:han 90 befo:z:• the meeting and within
60 days aftex- delivery to the aharebolders of the T:ru.~t·s annual
report.

9.
The trustees shall be alec:ted by tile aharehQl.ders of the
at the annual mflleting of shareholders of the Trust. Each
truscee ehall De elected for th• term of one year, and until his or

Tr~•t

her successor shall l:>e

ele~t~d

and qualified.

10. T'he name a;id poit office of th.a regii=tered agent of the
Tru&t in Ma.ryland ~~ RIU!&9ent, :tnc. • 7 St. Paul Street, Suite l'OO,
Baltimore. MD al.2_02_.
11. Thie Deela::-ation o! Trust shali be governed by, and
oone.trued in accordance with th: law& vf the St.ate of Maryland
\w1tnout regard to conflict of laws principles).

. • •

T:-~st

Dr WiftllSi ~"- the

T:-u1tee ha•
to b& duly •lfl(iit.ed aa of the

wrl. t:te:n..

..;"\

used th.is t>eclaration of
d year firat above

:'.'·

- - :..' -

.".;j

;pbrown\dccwntt~~\ra1~\~eclar.tra
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RESOURCE ASS!-T INVESTMENT TR.UST
Al\TICLES OF A.1\f~NDMENT

OF
AM'£NDED AND RESTATED DECLARATION OF TPXST

Resource A.Met lnvestment Trust, a Mlrylalld ma! estate mvemnent trust (the "1.rust")
und4=r Title 8 of the Corporations and A.uociatioris Artlcle ot tne AmK7tlteC Oxb: o.r Ma.rylau\l.,
desi'Cot to amend itl Amended and R.e!tatod Oeclanrion of TNlt u currently fo c.frect a.r:.d, in.
connection th~ith, hereby states:

In an Action by Unanimous Coma:tt in Wri1iag oftb.~ Botird ofTtt11teee of ·
ent-tQ-t'be-Amendcd.-end
:R.«9~

Declaration of Tru.n of the TN!!. deel&ri.q

t

e am

en

1

••

bee-t int:rests of the Tru~t and iUi'thl!'!' directing that t'!ie proposed amendment be submitted to'" vQ!e

ot the llhansbolders of the Tntll
!ICON».

'ft: pxoposcd mn.cndment w11 taa-.der ssJhmitted to -a!ld M9pted by tbci
than tv.'0-mirdl of Ill the '\"Otes emitted 'to be cut at the m:inual imeting of .

affirmati~ TIM of more

shareotdera, in
MU')1and.

aO:~witb.

Section 2-501 of"thf"Oenmt Co1porati.C1t1 La"llr' of the St.ite of·

THJlU): The amendmmt adopted by tile 'l'nPt is u fellows:

n

..'\rtide of the A.mended and Restated Declaration of Trust 1s hereby amended :
web that the 11we of the TIUst shall be RAIT Inveatmmt Trust.
~
IN WIThlmS WHEREOF, these Attic!ee of Axnend:m.ent of the ~endM and Rest1.ted
&:::l:!E. day of Septmiber~ 2000. by the i
\a(l1\\ngnod Chainnm of the Board of Trutees or the Trust and witnessed by the undeniped I
Sc~ oftheTrusr, each of whom aclmo~·ledps t.tm thildoemnem i• bis/her fiw actim.C deed.I
and that to the 'best of hi~'ber kn.owlcd1t, io.formaticn a 'belief, the matters m:i.d facts Ht fblth,
herein are tti.ie in all material respects and that the statement is made under th~ ;>enalties for perjmy.
O~l.mon of Trust haw been execu~ as of' the

ATISST!

RESOURCE ASSBT INVESTMENT TR"l1ST

IN \\1TNBSS WM'EJtEOF. thcsc Articles of AmcaG.menl of the Amended and J..efJtatcd
:Der.llil'1.Lion ufTrUll lY.i.-e bc."11 a~ u cf~ olSepUlm.~~00(\.,..b~ftdftped.
Tmmia of the Tmst each of whom aclmowltdp that mil document iS biw.r frt9t act Ind ~

and that to th• bcR of~ knOWJ.edp, infommion 1114 belie£ the matters 1114 !lets aet forth
ham'"' true in an material ~ md thal the statement b m.ade 1U1der the rena!ti• tor perjury.
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Resource Asset Investment Trust, a Maryland real estate inveslment trust (the
"Trust") under Title 8 of the Corporations and Associations Article of the Annotated Code of
Maryland ("Title 8"), desires to amend and restate its Declaration of Trust as currently in effecl
and as hereinafter amended.
This amendment and restatement of the Trust's Declaration of Trust was advised
by the eo!e tr.:stcc of the irusi and approved by the sole trustee and the snle stockholder of the

The following provisions are all the nrovisions of the Dl!daration of Trusi

currently in effect and as hereinafter amended;

.

( ..f}

ARTICLE I
FORMATION

•...:

~
(>-.

.._

c'

2::;

,,,

C:::n
l'\J . ( r1
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c·i

The Trust is a real estate investment ttust (a "REIT") within the meaning if Title 8. :The
r1~

Trust shall not be deemed to be a general partner.sltjp. limited partnership, joi&ve-re. Toint
•

S[OCk company or a corporation,

0

provided that nothing herein shall preclude the Trust~m being

treated for tax purposes as an association under the Internal Revenue Code of 1986, as amended
(the "CGde").

·ARTICLED
NAME
The name of the Trust is:
Resource Asset Investment Trust

I

·~

Under circumstances i:t\. which the Board of Trustees of the Trust (the "Board of
Trustees" or "Board") detennines thar the us.: ;,:;f the name of the Trust is not practicable, the
Trust may use any other designation or name for the Trust.

ARTICLE ID

PURPOSES AND POWERS
Section 1. Pumoses. The purposes for which the Trust is formed are to invest in and
to acquire. hold, manage, administer, control and dispose of loans relating to real pmpl!rtj',

re~l

property and interests in real property, including, without limitation or obligation, engaging in

activities may be entered into directly by the Trust. through qualified REIT subsidiaries of the
Trust, or through pannerships of which the general partner is the Trust or a qualified REIT

subsidiary of the Trust.
Section 2. Powers. The Trust shall have all of the powers granted to REITs by Title 8
and

an other powers set forth in the Declaration of Trust which are not inconsistem with law

and are appropriate to promote and attain the purposes set forth in the Declaration of Trust.
ARTICLE IV
RESIDENT AGENT
The name of the resident agent of the Trust in rhe State of Maryland is Resagent. lnc., ;/
whose post office address is 7 St. Paul Street, Suite 1407, Baltimore. Maryland 21202. The
resident agent is a domestic corporation of and resides in the State of Maryland. The Trust may
have such offices or places of business within or outside the State of Maryland as the Board of
Trustees of the Trust may from time to time determine.

-2-
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ARTICLE V
BOARD OF TRUSTEES
Section 1. Powers.

(A) Subject to any express limitations contained in the Declaration of

Trust or in the Bylaws. (i) the business and affairs of the Trust shall be managed under the
direction of the Board of Trustees and (ii; the Board shall have full. exclusive and absolute

power. control and authority over any and all property of the· Trust. The Board may take

!M!.Y

aclion as it, in its sole judgment and discretion, deems necessary or appropriate to conduct the

1rust.

1ne

c aration o

rust shall be construed with a

presumption in favor of the grant of power and authority to the Board. Any construction cf the
Declaration of Trust or detennination made in good faith by the Board concerning its powers
and authority hereunder shall be conclusive.

The enumeration and definition of panicular

powers of the Trustees included in the Declaration of Trust or in the Byiaws shall in no way he
construed or deemed by inference or otherwise in any manner to exG!ude or limit the powers
conferred upon the Board of Trustees under the general laws of the State of Maryland or any

other applicable laws.
(B)

Except as otherwise provided in the Bylaws of the Trust (the

"Bylaws"). the Board. without any action by the shareholders of the Trust, shall have and may
exercise. on behalf of the Trust. without limitation. the power to adopt. amend and repeal
Bylaws~

to elect officers in the manner prescribed in the Bylaws; to solicit proxies from holders

of shares of beneficial imerest of the Trust; and to do any other acts and deliver any other
documents necessary or appropriate to the foregoing powers.

-3-

(C) It shall be the duty of the Board of Trustees to ensure that the Trust
satisfies the requirements for qualification as a REIT under the Code, including. but not limited
to, the ownership of ouistanding shares of its beneficial interest, the nature of its asset!:.. the
sources of its income. and the amount and timing of its distributions to its shareholders. The
Board of Trustees shall take no action to disqualify the Trust as a REIT or to otherwise revoke
the Trust's election to be taxed as a REIT without the affinnative vote of a majority of the
number of shares of beneficial interest emitted to vote on such

~attcr

at a meeting of the

Sh<treholders.

(A)

The number of Trustees s!nlll be established by the Board of

Trustees from time co time by majority vote, but shall not be less than three nor more than nine,
. !

but such upper and lower limits may be increased or decreased by a vote of at least seventy-five
percent (75%) of the Trustees lhen in office from time to time; provided that the number of

;
.

Trustees so established shall not be less than the number required by Maryland law.

No

reduction in the number of Trustees shall cause the removal of any Trustee from office prior to
the expiration of his tenn.
(B)

The Tmstee, as of the date on which this Declaration of Trust has

been amended and restated, as set forth above. is Betsy Z. Cohen, but only for so long as such

Trustee shall continue to serve as a Trustee of the Trust hereunder. The tenn of each of the
following Trustees (the "Initial Trustees") shall commence on the dare hereof and shall continue

-4-
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,.. ,....

·-~.;v-7:

until the annual meeting of Shareholders in 1998 and until their successors shall have been duly ·
elected and shall have qualified:

Betsy Z. Cohen
Jonathan Z. Cohen

Jerome S. Goodman
Daniel Promislo
Joel R. Mesznik

Jack L. Wolgin

Beginning with the annual meeting of Shareholders in 1998 and at

I

each succeeding annual meeting of Shareholders, the Trust~es will be elected to hold office for

i

a term expiring at the succeeding annual meeting. Each Trustee will hold office for the term

j

(C)

.

l

I

for which he is elected and until his successor is duly elected and qualified.

CD)

The Trustees may fill any vacancy on the Board of Trustees.\
I

wheth~r resulting

from an increase in the number of Trustees or otherwise, at any regular.

meeting of the Trustees or any special meeting called for such purpose by a majority vote of the
remaining Trustees, subject to the provisions of Section 4 below. It shall not be necessary to
list in the Declaration of Trust the names and addresses of any Trustees hereinafter elected.
Section 3. Resignation. Removal or Death. Any Trustee may resign by written notice
to the Board, effective upon execution and delivery to the Trust of such wrinen notice or upon
any furore date specified in tlle notice. Subject to the rights of holders of one or more classes

-5:.:~
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or series of Preferred Shares to .elect one or more Trustees. a Trustee may be removed at any
time, with or without cause, at a meeting of the shareholders, by the affinnative vote of the
holders of not less than two-thirds of the Shares then outstanding and entitled to vote generally

in the election of Trustees.
,J

Section 4.

lnde~ndenl

Trustees. Notwithstanding anything herein to the contrary.

at all times (except during a period not to exceed sixcy (60) days following the death,
resignation, incapacity or removal from office of a Trustee prior to expiration of the Trustee's

tenn of office}, a majority of the Board of Trustees shall be comprised of persons who, within.----

11ates (as such tennis defiiaed in SectiCln 5, below) of
Resm1ice America. inc .• JeftBanks, Inc .• Brandywine Construction & Management, Inc. or their

Affiliates. (ii) officers of the Trust or any subsidiary of the Trust. or (iii) have had any material
business or professional relationship with the Trust, any subsidiary of the Trust, Resource

America, Inc .• Brandywine Construction & Management, Inc., JeffBanks, Inc. or their Affiliates
(each such person serving on the Board of Trustees being an "Independent Trustee").

Independenc Trustees shall nominate replacements for vacancies among the Independent Trustees'
positions. In the evei•t that, after the closing of the Initial Public Offering, a majority of the
Trustees are not Independent Trustees by reason of the. resignation or removal of one or more
Indep.mdeHt Trustees or otherwise, the remaining Independent Trustees (or. if there are no
Independent Trustees, the remaining members of the Board of Trustees) shaJl promptly elect that
number of Independent Trustees necessary to cause the Board of Trustees to include a majority

c.i Independent Trustees.

-6-
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Section 5.

Defmitiop of .A.ffi!iate. For purposes of Section 4, above. "Affiliate" of

a person shall mean (i) any person that. direccly or indirectly. controls or is controlted by or is
under common control wit.'1 such person, (ii) any_ other person that owns, beneficially. directly
or indirectly, five percent (5%) or more of the outstanding capital shares, shares or equity
interests of such person. or (iii) any officer. director, employee, panner or trustee of such
person or of any person controlling, controlled by or under common control with such person
(excluding trustees and persons serving in similar capacities

wh~

are not otherwise an AffiliHte

of such person). The tenn ••person" means and includes individuals, corporations, general and
.._....,11 '°"VJ apanJ.eSt

•-

trusts, banks, trust companies, land trusts, business trusts, or other, entities and governments and
agencies and political subdivisions thereof.

For the purpose of this definition, "control"

(including the correlative meanings of the terms "controlled by'' and "under common control
with"), as used witi'l respect to any person. shall mean the possession, directly or indirectly, of
the power to direct or cause the direction of the management and policies of SIJCh person,
....'·-

through lhe ownership of voting securities, pannership interests or other equity, interests.

Sectbn 6.

Business Activities by Trustees. Unless otherwise agreed between the

Trust and the Trustees. each individual Trustee. including each L,dependent Trustee, may engage

in other business activities of the type conducted by the Trust and is not required to present to
the Trust any investment opportunities presented -to them even though the investment
opponunities may be within the scope of cbe Trust's investment policies.

-7-

ARTICLE VI
SHARES OF BENEFICIAL INTEREST
Section 1. Authorized Shares. The beneficial interest of the Trust shall be divided into
shares of beneficial interest (the "Shares"). The Trust has authority to issue Two Hundred

Million (200,000.000) common shares of beneficial interest, $.01 par value per share ("Common
Shares"), and Twenty Five MilHon (25,000,00C)) preferred shares of beneficial interest, $.01 par
value per share ("Preferred Shares"). The Trustees. without any action by the shareho1(1en: of

l.;·

·.·1

"'.1

th.: Trust. by a majority vote, may amend the Declaration of Trust from time to time to increase

has auihority to issue.
Section 2. Common Shares. Subject to the provisions of Article VII, each Common

Share shall entitle the holder thereof to one vote on each matter upon which holders of Common
Share~

are entitled io vote. Tbe Board of Trustees may reclassify any unissued Common Shares

from time to time in one or more classes or series of Shares.
Sect~on

3. Preferred Shares. The Board of Trustees may classify any

Shares and reel ass ify any previously

cJa~sified

uni~sued

Preferred

but unissued Preferred Shares of any series from

time to time, in one or more series of Shares.
Section 4.

Classified or Reclassified Shares.

Prior to issuance of classified or
.·...-:

reclassified Shares of any class or series, the Board of Trustees by resolution sbaU (a) designate

thac class or series lo distinguish it from all other classes and series of
number

or Shares

lo

Shares~

he included in the class or series; (c) set, subject

to

(b) specify the

the provisions of

Anicle VU and subject to the express tenns of any ciass or series of Shares outstanding at the

-8-

time, the preferences. conversion or other rights, voting powers, restrictions, limitations as to

dividends or other distributions, qualifications and terms and conditions of redemption for each
series; and (d) cause the Trust to file articles supplementary with the State Department of
Assessments and Taxation of Maryland ("SDAT"). Any of the terms of any class or series of
Shares set pursuant to clause (c) of Ibis Section 4 may be made dependent upon facts or events

ascenainable outside the Declaration of Trust (including detenninations by the Board of Trustees
or 01ner facts or events within the control of the Trust) and may vary among

hnlder~ th:::r~of,

provided that the manner in which such facts, events or variations shall operate upon the terms
_ ..,

--~

expresg:y set 1ortn m an.icies supplementary filed

./ith the SDAT.

\1

Section 5. Authorization by Boarci of Share Issuance. The Board of Trustees may
authorize the issuance from time to time of Shares of any class or series, whether now or
hercr.fter authorized, or securities or rights convertible into. Shares of any class or series,
whether now or hereafter authorized, for such consideration {whether in cash, prcperty. past or
future services. obligation for future payment or otherwise) as the Board of Trustees may deem
advisable (or without consideration in the case of a Share split or Share dividend), subject to
such restrictions or limitations. if any. as may be set fonh in the Declaration of TIUst or the

By laws of the Trust. Notwilhstmding any other provision in the Declaration of Trust, no
determination shall be made by the Board of Trustees nor shall any transaction be entered into
by the Trust which would cause any Shares or other beneficial interest in the Trust not to

constitute "transferable shares" or "transferable cenificates of beneficial interest" under Section

-9-

,:·,:·

856(a)(2) of the Code or whicb_would cause any distribution to constitute a preferential dividend
as described in Section S62(c) of the Code.
Section 6.

Dividends and Distributions.

The holders of all Common Shares will

participate equally in dividends payable to holders of Common Shares when and as authorized
and declared by the Board of Trustees and in net assets available for distribution to holders of
Common Shares upon liquidation or dissolution. The Board of Trustees may from time to time
authorize and declare to shareholders such dividends or distributions. in cash or other assets of
th.! Trust or in securities of the Trust or from any other source as the Board of Trustees in its

o

f
I
!
I

dividend~

rustees s!'.al. er...eavor to dedare and pay such

and distributions as shall be necessary for the Trust to qualify as a REIT under the

Code; however, shareholders shall have no right to any dividend or distribution unless and until
authorized and declared by the Board. The exercise of the powers and rights of the Board of
Tnistees pursuant to this Sec1ion shall be subjeci to the provisions of any class or series of
'::'

Shares at the time outstanding.

Section 7. General Nature of Shares. All Shares shall be personal property entitling the
shareholders only

10

those rights provided in the Declaration of Trust. The shareholders shall

have no interest in the property of the Trust and shall have no right to compel any partition.
division. dividend or distribution of the Trust or of the property of the Trust. The death of a

shareholder shall not terminate the Tnist. The Trust is entitled to rreat as share,.., }lders only
those persons in whose names Shares are registered as holders of Shares on the beneficial
interest ledger of the Trust.
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Section 8. FWiQ!lfl ~~n;s. The Tn1st JllllY, without the consent or approval of any
shareholder, issue fractional Shares, eliminate a fraction of a Share by rounding up or down to
a full Share, arrange for the disposition of a fraction of a Share by the person entitled to it, or

pay cash for the fair value of a fraction of a Share.
Section 9.

Declaration of Trust and Bylaws.

All shareholders are subject to the

provisions of the Declaration of Trust and the Bylaws of the Trust.

ARTICLE VII

I·

I

RESTRICTIONS ON TRANSFER AND SHARES·IN·TRUST

I

8ectio11 I. Restrle.!iOftl on Tranffe! .
,.\~

(A) Definitions. The foHowing terms shall have the folJowing meanings:
(1) "Beneficial Ownership" shall mean ownership of Equity Shares (or

"·'j.

options to acquire Equity Shares) by a Person who would be ~ated as an owner ofsuch F.quity
Shares either directly or indirectly through the npplication of Section 544 of the Code. as
modified by Section 856(h)(l)(B) of the Code. The tenns "Beneficial Owner." "Beneficially
Owns." and "Beneficially Owned" shall have correlative meanings.
(2) "Beneficiary" shall mean. with respect to any Share Trust, one or
more organizations described in each of Section 170(b)(1)(A) (other than clauses (vii) or (viii)
thereoi) and Section I 70(c)(2) of the Code that are named by the Share Trust as the beueficiacy
or beneficiaries of such Share Trust. in accordance with the provisions of Section 2(A) hereof.
(3) "Board of Trustees" shaU mean the Board of Trustees of the Trust.
(4) "Code~ shall mean the Internal Revenue Code of 1986, as amended

from time to time.

- 11 -
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(5) "Constructive Ownership" shall mean ownership of Equity Shares (or
options to acquire Equity Shares) by a Person who would be treated as an owner of such Equity
Shares either directly or indirectly through the applkation of Section 318 of the Code, as
modified by Section 8S6(d)(5) of the Code. The tenns "Constructive Owner," ''Constructively
Owns." and "Constructively Owned" shall have correlative meanings.
(6) "Equity Shares" shall mean shares that are either Preferred Shares or
Common Shares. The term "Equity Shares" shall include all Prefe.-red Shares or Corr.."non

Sh.ires that are held as Shares-in-Trust in accordance with the provisions of Section 2 hereof.

Partnership, L.P. Partnership Agreement to the Jimited partners to exchange, under certain
circµmstances. their limited partnership interests for cash (or, at the option of the Trust,
Common Shares).

(8) "Excluded Holder" shz.U mean Resource America, Inc.
(9) "Excluded Holder Limit" shall mean. (i) the lesser of (A) 15 % of the
numbet of outstanding Common Shares or (B) the Adjusted Excluded Holder Percentage (as
defined in Section ! (I) of this Article VII). The Excluded Holder Limit shall be adjusted on any
day that the Adjusted Excluded Holder Percentage changes as provided in Section 1(1) of this
Anicle VII. The Excluded Holder shalJ be subject to the Ownership Limit with respect to any
Preferred Shares acquired by the Excluded Holder.
(10) "Initial Public Offering" means the sale of Common Shares pursuant
to the Trust's first effective registration statement for such Common Shares tiled under the
Securities Act of 1933, as amended.

- l2 -
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(11) "Market Price" on any date shall mean the average of the Closing
Price for lhe five consecutive Trading Days ending on such date. The "Closing Price" on any
date shall mean the last sale price. regular way. or. in case no such sale takes place on such day,
.-_·,

the average of rhe closing bid and asked prices, regular way, in either case as reponed in the

principal consolidated transaction reponing system with respect to securities listed or admitted
to trading as reported in the principal consolidated transact~"n reporting system with respect to
securities listed on the principal national securities exchange on which the Equity Shates are
lh.ted or admitted to trading or. if the Equity Shares are not listed or admitted to trading on any

I

bid and iow asked prices in the over-the-counter market. as reponed by the National Association

of Securities Dealers, Inc. Automated Quotation System or. if such system is no longer in use,
the principal other automated quotations system that may then be in use or, ·if the Equity Shares
are not quoted by any such organization, the average of ihe dosing bid and asked prices as
furnished by a professional market maker making a market in the Equity Shares selected by the

B0<1rd of Trusit:es.
e~change

~Trading

Day" shaU mean a day.on which the principal national securities

on which the Equity Shares are listed or admitted to trading is open for the transaction

of business or. if the Equity Shares are not iisied or admitted to trading on any national

securities exchange, shall mean any day other than a Saturday, a Sunday or a day on which
banking institutions in the State of New York are authorized or obligated by law or executive
order to close.
(12) "Non-Transfer Event" shall mean an event (other than a purported
Transfer) that would cause (i) any Person (other than the Excluded Holder with respect to

- 13 -
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Common Shares) to Benefici•Uy Own 9r Ccmstructively Own Equity Shares in excess

c~f

the

Ownership Limit or (ii) the Excluded Holder to Beneficially Own or Constructively :Own
!

Common Shares in excess of the E~cluded Holder Limit, including. but not limited t~. the
granting of any option or entering into any agreement for the sale, transfer or other disp~ition
!

of Equity Shares or the sale, transfer, assigm,nent or other disposition of any securities or tights
I

i

convenfote into or exchangeable for Equity Shares.
(13)

"Ownership Limit" initially sh;.\11 mean -8.53 of the munqur of
I

oulsrisnding Common Shares and 9.8% of the outstanding number of any series of 'Preferred
or m -ecllon £\ )

01

this Article VII, the

Ow~rs:hip
I

I

Limit with respect to Common Shares shall be increased (but not above 9.8%) as set fo'1h in
such Section.

!

(14) ''Partnership Unit" shaU mean a fractional, undivided share
..,:.

~f the
i

partnership interests of RAIT Partnership, L.P., a Delaware limited partnership.
(15)

"Pennitted Transferee" shall mean any Person designated !as a

~·

'.···

Permitted Transferee in ai:corda.'lCe with ilie provisions of Section 2(E) hereof.
(16) "Person" shall mean an individual, corporation, partnership, ertate,
trust. a portion of a trust pennanent!y set aside for or to be used exclusively fot the puqmses
described in Section 642{c) of the Code, association, private foundation within the mean+g Qf
!

Section 509(a) of the Code, joint stock company or other entity and also includes a "group" as
that tenn is used for purposes of Seclion 13(d)(3) of the Securities Exchange Act of 1931", as

I

amended.

il
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(17) "RALT Pannership Agreement" sNl,lt 01ean the agreement of limited
partnership of RAIT Panner5hip, L.P .• a Delaware limited pannership. as amended and restated.
(18)

"Prohibited Owner" :->hall mea.1, with respec1 to any purported

Transfer or Non-Transfer Event. any Person who, but for the provjsions of Section l(C) hereof,

would own record title to Equity Shares.
(19) "RE.tr" shall mean a real estate investment ilust under Section 856
\,·:
f.-:

r.---

r

of the Code.
(20) "Restriction Tennination Date" shall mean the first day after the date

determine, pursuant to Article V, Seciion l(C). that it is no longer in the best interests of the
Trust to attempt to, or continue to, qualify as a REIT.

(21) "Shares-in-Trust" shall mean any Equity Shares designated Share:s-inTrust pursuant to Section l(C) hereof.

(22)

"Share Trust" shall mean any separate trust created pursuant to

Section l(C) hereof and administered in accordance with the terms of Section 2 hereof, for the
exclusive benefit of any Beneficiary.
(23) "Share Trustee" shall mean any person or entity unaffiliated with
both the Trust and any Prohibited Owner, such Share Trustee to be designated by the Trust to

act as trustee of any Share Trust, or any successor trustee thereof.
(24) "Transfer" (as a noun) shall mean any sate. transfer, gift. assignment.

devise or other disposition of Equity Shares, whether voluntary or involuntary. whether of
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record, constructively or benefi4;ially and whether by operation of law or otherwise. "Transfer"
(as a verb) shall have rhe correlative meaning.

(B)

Restr~ticn

on Tnmsfcrs.

(1) Except as provided in Section l(G) hereof, from the date of the Initial

Public Offering and prior to the Restriction Termination Date, (i) no Person (other than the
Excluded Holder with respect to Common Shares) shall Beneficially Own or Constructively Own
outstanding Equity Shares in excess of the Ownership Limit and (ii) the Excludefl

I
t

H~!o1er sh~!!

nOi. Beneficially Own or Constructively Own outstanding Common Shares in excess of the

(2) Except as provided in Section l (G) hereof and subject to Section 1(H)
hereof, from the date of the Initial Public Offering and prior to the Restriction Tennination Date,
any Transfer that, if effective, would result in (i) any Person (other than the Excluded Holder
with respect to Common Shares) Beneficially Owning or Constructively Owning Equity Shares
in excess of the Ownership Limit or (in the Excluded Holder Beneficially Owning or
Constructively Owning Common Shares in excess of the Excluded Holder Limit. shaU be void
ab initio as to

th~

Transfer of that number of Equity Shares which would be otherwise

Beneficially Owned or Constructively Owned by such Person in excess of the Ownership Limit
or the Excluded Holder Limit. as applicable, and the intended transferee shall acquire no rights
in such excess Equity Sha.-es.
(3) From the date of the Initial Public Offering and prior to che Restriction

Termination Date, any Transfer that. if effective, would result in the Equity Shares being
beneficially owned by fewer than 100 Persons (detennined without reference to any rules of
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atuibution) shall be void !lb iDiH.2 u to the Transfer of that number of shares which would be
otherwise beneficially owned (delennined without reference to any rules of attribution) by the
transferre, !!nd t.'le intended transferee shall acquire no rights in such excess Equity Shares;
provided, however. that this Section 1(8)(3) shall not apply to the Transfer of Equity Shares
from the Trust to the underwriters of the Initial Public Offering.
~·

(4) From the date of lhc Initial Public OtTering and prior to the Restriction

....

Termination Date. any Transfer of Equity Shares that, if effective. would

re~uH

tn the T!".!st

l.

!··

-

bemg "closely held" within the meaning of Section 856(h) of the Code sball_he_void-ab-initie--~.~-:
rans er of that number of Equity Shares which would cause the Trust to be "closely
held" within ti'-.e meaning of Section 856(h) of the Code, and the intended transferee shall acquire
no rir,hts in such excess

F~uity

Shares.

(5) Except as provided in Section 1(0) hereof and subject to Section 1(H)
hereof, from the date of the Initial Public Offering and prior to the Restriction l'ermination Date,
.+.

::..·

any Transfer of Equity Shares that, if effective, would cause the Trust to Constructively Own
103 or more of the ownership interests in a tenant of t.'1.e Trust's real propertj. within the

meaning of Sectmn 856(d)(2)(B) of the Code, shall be void Bl! initio as to the Transfer of that
number of Equity Shares which would cause the Trust to Con.11tructiveJy Own 10% or more of
the ownership interests in a tenant of the Trust's rea! property, withiii the meaning of Section
856(d)(2)(B) of the Code. and the intended transferee shall acquire no rights in such excess

Equity Shares.
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(C) Transfer IP.Share Trust.
(1) If, notwithstanding the other provisions contained in this Section 1,

at any time after the date of the Initial Public Offering and prior ro the Restriction Tennination
Date, there is a purported Transfer or Non-Transfer Event such that (i) any Person (other than
the Excluded Holder with respect to Common Shares) would either Beneficially Own or
Constructively Own Equity Shares in excess of the Ownership Limit or (ii) the Excluded Holder
would either Beneficially Own or Constructively Own Common Shares in excess of the Excluded
Holder Limit, then. (x) except as otherwise provided in Section l(G) hereof, the purponed

holding record title to the Equity Shares Beneficially Owned or Constructively Owned by such
Bent:ficial Owner or Construc1ive Owner, shall cease to own any right or interest) in such
number of Equity Shares which would cause such Beneficial Owner or Consnuctive Owner to
Beneficially Own or Constructively Own Equity Shares in excess of the ownership Limit or the
Excluded Hoider Limit, as applicable, (y) such number of Equity Shares in excess of the
Ownership Limit or the Excluded Holder Limit, as applicable (rounded up to the nearest whole
share), shall be designated Shares-in-Trust and, in accordance with the proYisiQns of Section 2
hereof. transferred automatically and by operation of law to the Share Trust to be held in
accordance with that Section 2 and (z) the Prohibited Owner shall submit such number of Equity
Shares to the Trust for registration into the name of the Share Trust. Such transfer to a Share
Trust and the designation of shares as Shares-in-Trust shall be effective as of the close of
business on the business day prior to the date of the Transfer or Non-Transfer Event. as the case
may be.

- 18 -

- · (2) If, notwithstanding the olber provisions contained in this Section

t.

at any time after the date of the Initial Public Offering and prior to the Restriction Tennination
Date. there is a purported Transfer or Non-Transfer Event that. if effective. would (i) result in
the F..quity Shares being beneficially owned by fewer than 100 Persons (determined without
reference to any rules of attribution), (ii) result in the Trust being "closely held" within the
meaning of Section 856(h) of the Code, or (iii) cause the Trust to Constructively Own 10% or
more of the ownership interasts in a tenant of the Trust's real propeny. within the meaning of
Section 856(d)(2)(B) of the Cod_e_,_then-1-x-

uire any right

or mterest (or, in the case of a Non-Tra.r.sfer bvent, the person holding record title of the Equity
Shares with respect to which such Non-Transfer Event occurred, shall cease to own any right
or interest) in such number of Equity Shares, the ownership of which by such purported
transferee or record holder would (A) remit in the Equity Shares being beneficially owned by
fewer than 100 Persons (detennined without reference to any rules of attribution), (B) result in
the Trust being "closely held" within the meaning of Section 856{h) of the Code, or (C) cause

the Trust to Constructively Own 10% or more of the ownership interests in a tenant of the
Trust's real property, within the meaning of Section 856(d)(2)(B) of the Code, (y) such number
of Equity Shares (rounded up to the nearest whole share) shall be designated Shares-in-Trust
and, in ac.cordance with the provisions of Section 2 hereof, transferred automatically and by
operation of law to the Share Trost to be held in accordance with that Section 2, and (z) the
Prohibited Owner shall submit such number of Equity. Shares

t~

the Trust for registration into

the name of the Share Trust. Such transfer to a Share Trust and the designation of shares as

Shares-in-Trust shall be effective as of the close of business on the business day prior to the date
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or Non-Transfer. Event, as the case may be. If, for any reason, the transfer to

the Share Trust is not automatically effective to prevent the reimlt described in (A). (B) or (C)

of this paragraph, lhen lhe Transter or Non-Transfer Event to the extent of the number of shares
calculated in clause (y) of this paragraph shall be void.
(0) Remedies For Breach. If the Trust, or its designees, shall at any time

determine in good faith that a Transfer has taken place in violation of Section l (B) hereof or that
a Person intends to acquire or has attempted to acquire lk-neficia! Owr.crship ur Con«IJUctive

1~

Ownership of any Equity Shares in violation of Section 1(B) hereof, me Trust shall t,k:e such

nfa.:r or acqulSI aon,
including, but not limited to, refusing to give effect 10 such Transfer on the books of the Trusr
or instituting proceedings to enjoin such Transfer or acquisition.
(E) Notice of Restricted Transfer. Any Person who acquires or attempts to
:l'~quire

Equity Shares in violation of Section l(B) hereof. or any Person who owned Equity

Shares tha1 were transferred to the Share Trust purs-11ant to the provisions of Section l(C) hereof.
shall immediately give written notice to the Trust of such event and shat! pmvide t...· the Tn1st
such other information as the Trust may request in order to determine the effect, ff any, of such
Transfer or

Non~Transfer

Event. as the case may be, on the Trust's status as a REIT.

(F) Owners Required To Provide Information. From the date of the Initial Public
Offering and prior to the Restriction Tennination Date:
( 1) Every Beneficial Owner or Constructive Owner of more than 5 %• or
. such lower percentages as required pursuant to regulations under the Code, of the outstanding
Equity Shares of the Trust shall, w.ithin 30 days after January 1 of each year. provide to the
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Trust a written statement or aftidavit stating the

name and address of such Beneficial Owner or

Constructive Owner, the number of Equity Shares Benefici~Uy Owned or Constructively Owned,
anr:!

d.

description of how such shares are held. Each sucJl Beneficial Owner or Constructive

Owner shall provide to the Trust such additional infonnation as the Trust may request in order

to determine the effect, if any. of such Beneficial Ownership or Constructive Ownership on the
Trust's status as a REIT and to ensure compliance with the Ownership Limit and the Excluded
Holder Limit.
I1·.
I

·~

1).

(2) F.ach Person who is a Beneficial Owner or Constructive Owner of
r o record) who is holding Equity
Shares for a Beneficial Owner or Consttuctive Owner shall provide to the Trust a written
statement or affidavit stating such information as the Trust may request in order to determine
the Trust's status as a REIT and to ensure compliarr.e with the Ownership Limit and dle
Excluded Holder LimiL
(G) Exception to Ownership Limit. The Ownership Limit shall not apply to the
acquisition of Equity Shares hy an underwriter that participates in a public offcrirag of such
shares for a i;eriod of 90 days following the purchase by such underwriter of such shares
provided that the restrictions contained in Section l(B) hereof will not be violated following the
distribution by such underwriter of such shares. In addition, the Board of Trustees, upon receipt
of a ruling from the Internal Revenue Service or an opinion of counsel in each case to the effect

that the restrictions contained in Section l(B)(3) and/or Section 1(8)(4) hereof will not be
violated and that REIT status will not otherwise be lost, may exempt a· Person from the
Ownership Limit if such Person is not an individual for purposes of Section 542{a)(2) of the
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Code, provided that (i) the Board.of TrusEees obtains such representations and undertakings froni

such Person as are reasonably necessary to ascertain that no individual's. Beneficial Ownership
or Construcrive Ownership of Equity Shares will cause the Trust to lose its starus as a REIT and
(ii) such Person agrees that any violation or attempted violation of such representations and

undertakings will result in a transfer to the Share Trust of Equity Shares pursuant to Section
l(C) hereof.
(H)

Redetennination of Excluded H9lc;ler Limit. The E~duded Holder Limit

shail be redetennined whenever the Adjusted Excluded Holder Percentage (as defined belQw)

is changed by tm:=Buaffl ol I rustees. The "Adjusted EXelUded Holder Pe1cewage" Sfii11 equal
the percentage of the number of outstanding Common Shares Beneficially or Constructively
Owned by the Excluded Holder assuming the following:

(i) all of the Partnership Units

Beneficially or Constructively Owned by the Excluded Holder are exchanged for Common
Shares: (ii) no other Partnership Units are exchanged for Common Shares; (iii) all of the options
to acquire Common Shares that are Beneficially or Constructively Owned by the Excluded
Holder are exercised; and (iv) no other options to acquire Common Shares are exercised. The
Adjusted Excluded Holder Percentage may (but is not required to) be redetermined by the Board

of Trustees whenever there is a change in either the number of Common Shares outstanding or
the number of Common Shares Beneficially or Constructively Owned by the Excluded Holder.
in each case based on the assumptions set out in the immediately preceding sentence.

In

redetermining the Adjusted Excluded Holder Percentage. the Board of Trustees may take into

account any options with respect to Common Shares that are expected to be issued to the

Excluded Holder (or to any other Person if the Excluded Holder will be considered to

~
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Beneficially or Constructhrely .Own the Common Shares that are the subject of the options) in

lhe future.
{I)

Redetermination of Ownership Limit. Whenever the Excluded Holder

Limit is redetennined pursuant to Section 1(1) of this Article VII, the Ownership Limit shall be
redetennined to equal the percentage obtained by dividing (i) 49% minus the new Excluded
Holder Limit by (ii) four.
(J)

Limitations on Redetermination of Ex(!luded Holder I i.'!lit and Ownership

.\I

Limit

o!:::ler Umit may
be increased (nor may any additional ownership limitation be created with respect to any
shareholder of the Trust) if, after giving effect to such increase (or creation), the Trust would
be (or potentially could be if five or more individuals Beneficial1y Owned a percentage of
outstanding Common .Shares equal to the applicable )iJnits) "closely held" within the meaning
of Section 856(h) of the Code.
(2)

In no event shall the Adjusted Excluded Holder Percentage be less

(3) .

!n no event shall the Ownership Limit be less than 8. 5 % or greater

(4)

Prior to any redetennination of the Adjusted Excluded Holder

than 9.83.

than 9.8%.

Limit. the Board may require suth opinions of counsel, affidavits, undertakings. or agreements
as it may doom necessary or advisable in order to determine or assure the Trust's status as a

REJT.
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Section 2. Shares-in-Trust.
(A) Stwe Trust. Any Equity Shares transferred to a Share Trust and designated
Shares-in-Trust pursuant to Section l(C) hereof s~tJ be held for the exclusive benefit of the
Beneficiary.

The Trust shall name a beneficiary of each Share Trust within five days after

discovery of the existence thereof. Any transfer to a Share Trust. and subsequent designation
of Equity Shares as Shares-in-Trust. pursuant to Section l (C) hereof shall be effective as of the
close of business on the business day prior to the date of the Transfer or Ncn-Trmlsfor
~··

that resuhs in the transfer to the Share Trust.

flv~iii.

Shares-in-Tr.ist shall remain issued and

outstanding Equity Shares of the Trust and shall be entitled to the s:ime rights and privileges on
identical terms and conditions as are all other issued and outstanding Equity Shares of the same
class and series. When transferred to a Pennitted Transferee in accordance with the provisions

of Section 2(E) hereof, such Shares-in-Trust shall cease to be designated·as Shares-in-Trust.
(B) Dividend Rights. The Share Trust. as record holder of Shares-in-Trust, shall
be entitled 10 receive all dividends and distributions :1.s may be declared by the Board of Trustees
on such Equity Shares and shall hold 5uch dividends or distributions in trust for the benefit of
the Beneficiary. The Prohibited Owner with respect to Shares-in-Trust shall repay to the Share
Trust the amount of any dividends or distributions m:eived by it that (i) are attributable to any
fatuity Shares designated Shares-in-Trust and (ii) the record date for which was on or after the

The Trust shall lake all measures that it

date that such shares became Shares-in-Trust.

detennines reasonably necessary to recover the amount of any such dividend or distribution paid
to a Prohibited Owner, including, if necessary. witl\holding any portion of future dividends o:r

distributions payabJe on Equity Shares Beneficially Owned or Constructively Owned

by ttle

·., _,·:.
-'··':.-·'.
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Person who. but for the provisions of Section l (C)

he~f,

would Constructively Own or

Beneficially Own the Shares-in-Trust; and. as soon as reasonably practicable following the
Trust's receipt or withholding thereof. shall pay over to lhe Share 1 rust for the benefi1 of the
Beneficiary the dividends so received or withheld. as the c:1se may be.
(C) Righrs Upon Liguidation. In the event of any vo!untary or involuntary
liquidation, dissolution or winding up of. or any distribution of the assets of. the Trust, each
holder of Shares-in-Trust shall be entitled to receive. mtably with

':!!th

m!?er !mlder ;;f Equir;

Shares of the same class or series, that ponion of u.~ assets of the Trust which is available for
Elistrihution to the bokten Of sm:h class aail series el E"qu:lty Shares. Th.: Share I rust shall
distribute

lO

the Prohibited Owner the amounts received upon such liquidation, dissolution, or

winding up. or distribution; provided, however, that tbe Prohibited Owner shall not be entitled
to receive amounts pursuant to this Section 2(C) in excess of, {i) in the case of a purponed
Transfer in which the Prohibited Owner gave value for Equity Shares and which Transfer
resulted in the transfer of the shares to the Share Trust, the price per share, if any, such
Prohibited Owner paid for the Equicy Shares and. (ii) in the case of a Non-Transfer Event or
Transfer in which rhe Prohibited Owner did not give value for such shares

~.

if the shares

were received through a gift or devise) and which Non-Transfer Event or Transfer, as the case
may be, resulted in the transfer of shares to the Share Trust, the price per share equal co the
Market Price on the date of such Non-Transfer Event or Transfer. Any remaining amount in

such Share Trust shall be distributed to the Beneficiary.
(D) Voting Rights. The Share Trustee shall be entitled to vote all Shares-in-

Trust. Any vote by a Prohibited Owner as a bolder of Equity Shares prior to the discovery by
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the Trust that the Equity Shares are Shares-in-Trustshal,, subject to applicable law, be re~h)l;ied
and shall he void ab initto with respect to such Sli.11res-in-Trust and the Prohibited Owner shall
be deemed to have given, as of lhe close of business on the business day prior to the date of the

purported Transfer or Non-Transfer Event that results in the transfer to the Share Trust of
Equity Shares under Section l(C) hereof. an irrevocable proxy to the Share Trustee to vote ihe
Shares-in-Trust in the manner in which the Share Trustee, in its sole and absolute discretion,
desires. If. however, the company has already taken irreversible co'1"or=itf> ~('~ion.. !hen t.tie
' ~-.

Share Trustee shall not have the authority to rescin~ and revoie such vote.

exclusive and absolute right to designate a Pennitted Transferee of any and all Shares-in-Trust.

In an orderly fashion so as not to materially adversely affect the Market Price of the Shares-inTrust, the Share Trustee shall designate any Person as Pennitted Transferee, provided. however.
that {i) the Permitted Transferee so designated purchases for valuable consideration (whether in
a public or private sate), at a price as set fonh in Section 2(G) hereof, the Shares-in-Trust and
(ii) the Permitted Transferee so designated may acquire such St.ares-in-Tiust without such

acquisition resulting in a transfer to a Sh!lre Trust and the redesignation of such Equity Shares
so acquired as Shares-in-Trust under Section l(C) hereof. Upon the designation by the Share

Trustee of a Pennitted Transferee in accordance with the provisions of this Section l(E), the
Share Trustee shall (i) cause to be t.ransferred to the Pennitted Transferee that number of Shares-

in-Trust acquired by the Permitted Transferee, (ii) cause to be recorded on the books of the
Trust that the Pennitted Transferee is the bolder of record of such number of Equity Shares, (iii)
cause the Shares-in-Trust !o be canceled .:ind (Iv) distribu~ to the B.:neficiary any aoo .an
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~:~

amounts held with respect to She Shares-in-Trust after making the payment to the Prohibited
Owner pursuam lo Section 2(F) hereof.

(F) Compem1ation to Record Holder of gguity Shares that Become Shares-inTrust. Any Prohibited Owner shall be entitled (following discovery of the Shares-in-Trust and

subsequent designation of the Penniued Transferee in accordance with Section 2(E) hereof or
following the acceptance of the offer to purchase such shares in accordance with Section 2(G)

1

hereof) !o receive from the Share Tru&tee foilowing the sale or other dis!>Osition

~f !:!?Ch

Sh::rc:;-

in-Trust the lesser of (i) in the case of (a) a purported Tumsfer in which tllel!rohi.bited--0

w ich Trapi;.fer resulted in the tran:sfei- of the shares to the
Share Trust. the price per share, if any, such Prohibited Owner paid for the Equity Shares, or
(b) a Non-Transfer Event or Transfer in which the Prl•11it>ited Owner did not give value for such
shares ~. if the shares were received through a gift or devise) and which Non-Transfer Event
or Transfer, as the case may be, resulted in Lite tran.c;fer of i:hares to the Share Trusi, the price

per share equal to the Market Price on the date of such Non-Transfer Event or Transfer and (ii)
the price per share received by the Share Trustee from the sale or other disposition of such
Shares-in-Trust in accordance witi1 Section 2(E) hereof. Any amounts received by the Share
Trustee in iespeci: of such Shares-in-Trust and in excess of such amounts to be paid the
Prohibited Owner pursuant to this Section 2(F) shall be distributed to the Beneficiary in

accordance with the provisions of Section 2(E) hereof. Each Beneficiary and Prohibited Owner
waive any and all claims that they may have against the Share Trustee and the Share Trust
arising out of the disposition of Shares-in-Trust. except for claims arising out of the gross

; l
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negligence or willful misconduct of, or any failure to make payments in accordance with this
Section 2 by such Share Trustee or the Trust.
(0) Purchase Right in Shares-in-Trust. Shares-in-Trust shall be deemed to have
been offered for sale to the Trust, or its designee, at a price per share equal to the Jesser of
(i) the

price per share in the transaction that created such Shares-in-Trust {or, in the case of

devise. gift or Non-Transfer Event, the Market Price at the time of such devise, gift or NonTransfer Event) and (ii) the Market Price on t11e date the Trust. or its de11:;gnee,

~ccept:;

:-.u::n

of.er. The Trust shall have the right to accept such offer for a period of ninety days after the

Met of (i)

Ute

dale ol Eire Nun 1 ran11ter Evern: or purported i ransrer whkh • su1tcd m such

Shares-in-Trust and (ii) the date the Trust determines in good faith that a Transfer or NonTransfer Event resulting in Shares-in-Tnist has occurred, if the Trust does not receive a notice
of such Transfer or Non-Transfer Event pursuant to Section l{E) hereof.
Section 3. Remedies Nm Limited. Subject to Section l(H} hereof. nolhing comained
in this ArticJe VU shalJ limit the authority of the Trost to take such other action as it deems
necessary or advisable to protect the Trust and the interests of its shareh· '·!ers by preservation
of the Trust's slatllii as a REIT and to ensure compliance with the Ownership Limit and the
Excluded Ho!cler Limit.
Section 4.

Ambigyily.

In the case of an ambiguity in the app)ication of any of the

provisions of Article Vil. including any definition contained in Section l(A) hereof, the Board
of Tmstees shall have the power to detennine the application of the provisions of this Article
VU with respect m any situation based on the facts known to it.
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Section 5. Legend. Each certificate for Equily Shares shall bear the following legend:
"The fCommon or Preferred) Shares represented by this certificate are subject to
restrictions on transfer for the purpose of the Trust's maintenance of its status as a real estate

investment trust under the Internal Revenue Code of 1986, as amended (the "Code")_ Subject
to certain further restrictions and except as provided in the Declaration of Trust of the Tmst.
no Person may (i) Beneficially or Constructively Own Common Shares in excess of 8.53 (or
such other percentage as may be detennined by the Board of Trustees) of !he number of

oulstanding Common Shares, unless such Person is the Excluded Holder (in which case the

Shares of any series of

T>r~ferred

Shares in excess of 9.8% of the number of outstanding

Preferred Shares of such series, (iii) Beneficially Own Equity Shares that would result in the

Equity Shares being beneficially owned by fewer than 100 Persons (determined without reference
to any rules of attribution), (iv) Beneficially Own Equity Shares that would

re~mlt

in the Trust

being "closely held" under Section 856(h) of the Code, or (v) Constructively Own Equity Shares
that would cause the Trust to Constructively Own 10% or more of the ownership interests in a
tenant of the 1 rust's real property. within the meaning of Section 856(d)(2)(B) of the Code.
Any Person who attemp&s to Beneficialiy or Constructively Own shares of Equity Shares in
excess of the above limitation1> must immediately notify the Trust in writing. If any restric1ions
above ;:;.re violated, the Equity Shares represented hereby will be transferred automatically to a
Share Trust and shall be designated Shares-in-Tmst to a trustee of a trust for the benefit of one
or more charitahle beneficiaries. In addition, upon the occurrence of certain events. attempted
transfers in violation of the restricrim1,. desc!!hed 2hovc :nay he vuiJ ab iniiio. AH capitalized
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terms in this legend have the meanings defined in the Trust's Amended and Restated Declaration
of Trust. as the same may be funher amended from time to time. a copy of which. including
the restrictions on tram;fer. will be sent without charge to each shareholder who so requests.
Such requests must be made to the secretary of the trust at its principal office or to the transfer
agent."

Section 6. Severability. If any p1ovision of this Articl:J Vil or any application of any
such provision is determined to be invalid by any federal or stat~

("rnJn

h:!V!!?g j!!r:s~k!~G~ ~·;;:1

the issues. che validity of the remaining provisions shall not be affected and other applications

of sacfi jhu' biun snail be afieetett enly to tJie extem m::t:cssacy to comp•:· with the dete1111ination
of such court.

ARTICLE VIII

SHAREHOLDERS

Section 1. Meetings. There shaU be an anrmal meeting cf !he shareholden;. coin..tnt:ncmg
in 1998. io be held on proper notice at such time (aner the delivery of the annual report) and

convenient location as shal1 be detennined by or in the manner prescribed in the Bylaws. for the
election of the Trustees, if required, and for the transaction of any other business within 1he
pflwers of the Tmst. Except as otherwise provided in this Declaration of Trust. special meetings
of shareholders may be called in the manner provided in the Bylaws. If there are no Trustees,
the officers of the Trust shall promptly call a special meeting of the shareholders entitled to vote
for the election of successor Trustees. Any meeting may be adjourned and reconvened as the
Trustees dete1mine or as provided in the Bylaws. With respect ro any meeting of shareholders

tor a special meetioe h; lieu of!!!? an!'..!!!!! rr:.eefing), :he nomiii<tliun uf peTsnns for eiec(ion 10 the
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Board of Trustees and the proposal of business to be considl:n:d by shareholders may he made
only (a) by the Board of Trustees or (b) by a shareholder who is entitled to vote at the meeting
and has complied with advancc-1tutice procedures set forth in the Bylaws. With respect to a

special 111i!eting of shareholders. only the business specified in 1he Company's notice of meeting

may be brought before the meeting.
Section 2. Voling Rights. Subject to the provisions of any class or series of Shares then
outstanding, the shareholders shall be entitled to vote only on the follow!!!g

!!!lt~er:;:

,_,
\d/

tenoination of REIT status as provided in Article V. Section (l )(C). (b) election of Trustees as
,_f:u

~..

,.... u.u::

./, S~dcm

2(A} and the removed of l'ua:iil:es as

provid~ ~

in l\rticle V,

Section 3: (c} amendment of the Declaration of Trust as provided in Article X; (d) termination
of the Trust as provided in Article XII, Section 2; (e) merger or consolidation of the Trust. or
the sale or disposirioil of substantially all of the Trust Property. as provided in Article XI; and
(t) such other matters with respect to which a vote of !he shareho~ders is requitc::<l by appiicable

law or the Board of Trustees has adopted a resolution declaring that a proposed action is
advisable and directing that the matter be submitted to the shareholders for approval or
ratification. Except with respect to the foregoing matters, no action taken by the shcii ">'llders
at any meeting shall in any way bind the Board of Trustees.
Section 3. Preemptive and Appraisal Rights. Except as may he provided hy the Board
of Trustees in setting the terms of classified or reclassified Shares pursuant to Article VI.
Section 4. no holder of Shares shall. as such holder. (a) have any preemptive or pre1eremial
right

IO

purchase or subscribe for any additional Shares of the Trusr nr any other security of the
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I
Trust which ir may issue or sell or (b), except as expressly required by Title 8. have any righ1
to require the Trusl to pay him the fair value of his Shares in an appraisal or similar pruceeding.

Section 4. Extraordinf':ry Actions. Except ii;) ~pcdficaiiy t>rovided in Article V. Sections
l(C), 2{A) and 3 and Article X, Sections 2 and 3. and Article XII, Section 2 of this Declaration

of Trust. notwithstanding any provision of law pennitting or requiring any action to be taken or
authorized by the affinnative vote of the holders of a greater number of votes. any such action
shall be effective and valid if taken or aui.ilociz:ed by the affirmative

vo~i:

0f

h~!d;::-:;

vi

SiiuJc:~

e11tilled to cast a majority of ail the votes entitled to be cast on the matter.
Serrlon £:::Beare A;pmvai.

!

ge sebmi .:;ion

or utJ activn m the 1:.aw.Holders for tfteir

consideration shall first be approved by the Board of Trustees.
Section 6. Action By Shareholders Without a Meeting. The Bylaws of the Trust may
provide that any action required or permitled lo be taken by the shareholders may be taken
wiihout a meeting by the written consent of the !;tmreho!dcrs entitled i:o cast a sufficient number
of voles to approve the matter as required by statute, the Declaration of Trust or the Bylaws of
the Trust, as the case may be.
ARTICLE IX
LIABILITY LIMiTATiON, INDEMNIFICATION
AND TRANSACTIONS WITH THE TRUST
Section 1. Limitation of Shareholder Liability. No shareholder shall be liable for any
.,:.

debt, claim, demand. judgment or obligation of any kind of. against or with respec1 to the Trust

~-·.

by reason of his being a shareholder. nor shall any shareholder be subject to any personal
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liabiliiy what5oever. in ton, comract or otherwise. to any person in connection with the property
or the affairs of the Trust by reason of his being a shareholder.
Section 2.

Limitatio_n of Trustee and Officer Liability. To the maximum extent thai

Maryland law in effect from time to time permits limitation of the liability of trustees and
officers of a REIT, no Trustee or ot'ficer of the Trust shall be liable to the Trust or to any
shareholder for money damages. Neither the amendment nor repeal of this Section. nor the
adoption or amendmem of any other rrovision of the Declaration of Trust or Bvlaws of the

Tn!o:~

irll.onsistent with this seclion. shall apply to or affect in any respect the applicability of

'h~

prereumg senience wnn respect to any act er failure to aci which occ•t.-red prior to such
amendment. repeal or adoption. In the absence of any Maryland statute limiting the liability of
trustees and officers of a Maryland REIT for money damages in a suit by or on behalf of the
Trust or by any shareholder. no Trustee or officer of the Trust shall be liable to che Trust or to
any shareholder for money damages except to the extent rhal (a) the Tr1Jstee or officer actually
re.,;eived an improper benefit or profit in money, property. or services, for the amount of the
benefit or proft in money, property, or services actually received; or (b) a judgment or other
final adjudication adverse to the Trustee or officer is entered in a proceeding based on a finding
in the proceeding that the Trustee's or officer's action or faiiure to act was the result of active

and dehhernte dishonesty and was materiai to the cause of action adjudicated in the proceeding.
Section 3. Express Exculpatoo Clauses in Instruments. Neither the Shareholders nor
1he Trustees. officers. employees or agents

or

the Trust shall be liable under any wrinen

instrument creating an obligation of the Trust. and all Persons shall tonk solely

i'

the Trust

Property for the payment of any claim under or for the pertormance of that instrument. The

IC

~I.;:.
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I

10

.,..f.:,.

omission of the foregoing excuipatory language from any instrument shall not affect the validily
or enforceability of such hl!>irument and shall not render any Shareholdei. Trnsh:e, officer,
employee or agent liab~,, thereunder to any third party, nor shall rhe Trustees or any officer.
employee or agem of lh1;; 'frust be liable to anyone for such omission.

Section 4. Indemnification. The Trust shall have the power. ro the maximum extent
permirted by Maryland law in effect from time to time. to ,)bligate itself to indemnify, and to

pay or reimburse reasonable expenses in advance of final dis!'m:.itk1P-

~f: ~:-G;:;.:.:~i1ig iu,

(aJ any

im.iividual who is a present or former shareholder. Trustee or officer of the Trust or (b) any

as a director. officer, partner. trustee. employee or agent of another corporation, partnership,
joint venture. trust, employee benefit plan or other enterprise from and against any claim or
liability to which such person may become

s~Jbject

or which such person may incur by reason

or his status as a present or fonner shareholder, Trustee or officer of the Trost. The Tmst shaB
have the power. with the approval of its Board of Tmstees, to pro\'ide such indemnification and

advancement of expenses to a person who served as a predecessor of the Trusl in any of the
capacities described in (a) or (b) above, and to any employee or agent of the Trust or a
predecessor of the Trust.
Section 5. Transactions lktween the Trust and its Trustees. Officers. Emplovees and
Agents.

Subject to any express restrictions in the Declaration of Trust or adopted by the

'
';

1:

Trustees m the Bylaws or by resolution, the Trust may enter into any contract or transaction of
any kind with any person. including any Trusrec. offit:er. employee or agent of the Trust or any
it

.I

I

, ·I
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person affiliated with a Trustee.., officer. employee or agent of the Trust, whether or not any of

1hem has a financial interest in such transaction.
ARTICLE X
AMENDMENTS
Section L

•

I
I

General.

The Trust reserves the right from time to time to make any

amendment to the Declaration of Tn1st. now or hereafter authorized by law, including any
amendment altering the tenns or canr"'"' r!g!'m:. ::;
Trust. of any Shares.

~:q:;r.::~~iy ~ei

fonh in me Ueclaration of

All rights and powers conferred by this Declaration of .Trust on

the Declaration of Trust (a) shall be signed and acknowledged by at least two-thirds of the
Trustees. (b) shail be filed for record with SDAT as provided in Article

xm.

Sectica 5 and (c)

shall t-.ecome effective as of the later of the time the SDAT accepts the amendment for record
or the time established in the amendment. not to exceed 30 days after the amendment b accepted
for record. AU references to the Declaration of Trust shall include all amendments thereto.

Section 2. BY. Trustees. The Trustees by a two-thirds vcte may amend che Dec1ara1ion
of Trust from time to time. in the manner provided by Title 8, without any action by the
shareholders, to qualify as a R.ElT under the Code or under Title 8.

Section 3. By Shareholders. Orher than amendments pursuant to Section 2 of this
.\nicle X. any amendment to the Declaration of Trust shall be valid only if approved by the
affirmative vote of at least a n;·ajority of all the votes entitled to be cast on rhe matter. except
that any amendment to Article V. Article Vil. Article X. Sections 2 and 3. and Article XII.
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.' .
Section 2 of this Declaration of Trust shall be valid only if approved by the affirmative vote of
two-thirds of

an the votes entitled to be cas! on the matter.
ARTICLE XI

MERGER, CONSOLIDATION OR SALE OF TRUST PROPERTY
Subject to the provisions of
Trust may (a)

mere~

any class or series of Shares at the time outstanding. the

the Trust into another entity, (b) consolidate the Trust with one or more
or otherwise transfer all or

ocher entities into a new enrity or (<')

~e~!. !ea~. p;.;.d,;;angc:

s...bstantially all of the Trust Property.

Any such action must be approved b the Board of

v~te

of a majority of all the votes entitled to be cast on the matter. As used herein, a sale,

lease. exchange or other transfer of substantially all of the assets of the Trust shall mean a sale,
!ease, exchange or oiher transfer of 90% or more of the total assets of the Company (based upon
the most recent appraised values) within a

twelve-mc~!.'1

ARTICLE

period.

xn

DURATION AND TERMINATION OF TRUST
S1.:ction I . Duration. The TrJst shall continue perpetually unless terminated pursuant

I

to Section 2 of this Article XII or pursuant to any applicab1e provision of Title 8.
Section 2.

T~nnination.

{A)

Subjcr.::t to the provision of any class or series of Shares at the time

omstanding. the Trust may be terminated at any meeting of shareholders, by the affirmative vote
of two thirds nf all the votes entitled lo be cast on the matter. Upon the lennination of the
TnlSi:
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I

I

(.1)

The Trust shall carry on no business except for the purpPse

(2)

The Trustees shall proceed to wind up [be affairs

of winding up ils affairs.
nf

~!!:

Trust and all of the powers of the Trustees under lhe Declaration of Tru~t shall continue.
including the powers to fulfill or discharge the Trust's contracts, collect its assets, se!I. convey.
assign, exchange, transfer or otherwise dispose of all or any part of the remaining propeny of
the Trust lo one or more persons at puhlic O!' private s<ile · c« \;Onsideration which may consist
in whole or in pan of cash. securities or other property of any kind. discharge or pay its

(3)

Aft~r paying

or adequately providing for the payment of all

liabilities. and upon receipt of such releases. indemnities and agr~ments as they deem necessary
for their protection. the Trust may disiribuie lhe remaining property of the Trust among the
shareholders so that after payment in full or the setting apart for payment of such preferential

amounts. if any, to which !he holders of any Shares at the time outstanding shall be entitled, the
remaining property of the Trusi shaH, subjei;:t to any participating or similar rights of Shares at
the lime outstanding, be distributed ratably among the holders of Common Shares at the time
outstanding.
(B)

After termination of the Trust. the liquidation of its business and the

distribution to the shareholders as herein provided. a majority of the Trustees shall execute and
file with the Trust's records a documem certifying that the Trust has been duly terminated. and

f'
~,:r..
~';{

the Trustees shall be discharged from all liabilities and duties hereunder, and the rights and

...

interests of all shareholders shall cease .

A

12:

ti;.

lifi
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ARTICLE XllJ

MISCELLANEOUS
Section 1. Governing Law. The Declaration of Trust is executed by the undersigned
Trustee and delivered in the State of Maryland with reference to the laws thereof. and the rights

of all parties and the validity. construction and effect of every provision t>.ereof shall be subject
to and construed according to the laws of the State of Maryland without regard to conflicts of

laws provisions thereof.
Section 2. Reliance by Third Parties. Any certificate shall be final and conclus·
t 1

me

1 rust

n

e'l!:ecuted by the Secretary v an Assistant Secretary of

ihe Trust or a trustee, and if certifying to: (a) the number or identity of Trustees. officers of
the Trust or shareholders: (b) the due authorization of the execution of any document; (c) the
action or vore taken. and the existence of a quomm, at a meeting of the Board of Trustees or
shareholders: {d) a copy of lhe Declar-ation of Trust or of tl'te Bylaws as a tr.le and complete
copy as then in force; (e) an amendment to the Declaration of Trust~ (t) the termination of the
Trust; o .. (g) the existence of any fact rel2!ing to L'le affairs of the Trust. No purchaser, lender,
transfer agent or ocher person shall be bound to make any inquiry concerning the validity of any
transaction purporting to be made by the Trust on its behalf or by any officer. employee or agent

of the Trust.
Section 3. Scverability.
(A) The provisions of the Declaration of Trust are severable. and if the Board

of Trustees shall dete1minc. with the advice of counsel. lhat any one or more of such provisions

(lhe "Conflicting Provisions") arc in conflict with the Code. Title 8 or other applicable federal
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•• • •
or state laws. the Conflicting.. Provisions, to the extent of the conflict, shall be deemed never to
have constituted a part of the Declaration of Trust, even without any amendment

or

the

Declaration of Trust pursuant to Article X and without affecting or impairing any of the
remaining pmvisions of the Declaration of Trust or rendering invalid or improper any action
taken or omitled prior to such determination. No Trustee shall be liable for making or failing
to make such a detenninarion. In che event of any such determination by the Board of Trustees,
the Board shall amend the Declaration nf Tri.mt i:-: th; maimer proviaed in Article X. Section 2.

(B)

If any provision of the Declaration of Trust shall be heid invalid or

unenforceable m any JUmd1ctton, such holding sh11ii apply only to uie extent of any such

invalic"lity er uncnforceability and shall not in any manner affect, impair or render invalid or
unenforceable such provision in any other jurisdiction or any other provision of the Declaration

of Trust in any jurisdiction.
Section 4.

Construction.

In the DeclaratiC'!l of Trust, unless the context otherwise

requires, -,,.,;ords used in the singular or in the plural include both lhe plural and singular and
words denoting any gender include alf genders. The title and headings of different pans are
inserted for convenience and shall nor affect the meaning. constructim. or effect of the
Declaration of Trust. Jn defining <lr interpreting the powers and ducies of the Trust and its
Tmstees and officers. reference may be made by the Trustees or officers. to the extent
appropriate and not inconsistent with the Code or Title 8. to Titles 1 through 3 of the

l

Corporations and Associalions Article of the Annotated Code of Maryland. !n furtherance and

I

not in limitation of the foregoing. in accordance with the provisions of Title 3, Subtitles 6 and
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l

I

l

.. ' .
7. of the Corporations and Asscx:iations Anicle of the Annotated Code of Maryland. the Trust

shall he inciuded within the definition of "corporation" for purposes or such provisions.
Section 5. Recordatlon. The Declaration of Trust and any amendment hereto shall be
filed for record with the SDAT and may also be filed or recorded in such other places as the
Trustees deem appropriate, but failure to file for record the Declaration of Trust or any

amendment hereto in any office other than in the State of Maryland shall not affect or impair

rhe validity or effectiveness of the Declaratin11

l)f T!"..!~! ~:-

::ny

:~cr.~mci1i

iu:n:to. A restated

Dtdaration of Trust shall, upon filing. be conclusive evidence of all amendme11ts contained

\:arious amendments thereto.
IN WITNESS WHEREOF. this Amended and Restated Declaration of Trust bas been
signed as of the 12th day of November. 1997 by the undersigned Chairman of the Board of
Trustees of the Trust and witnessed by the undersigned Secre1ary of the Trust, each of whom
acknowledges tha1 this document is his/her free acl and deed, and that io the best of his/her
knowledge. infonnation. and belief. the matters and facts set forth herein are true in all material
t·espe~ts

and that the statement is made under the penahies for perjury.

RESOURCE ASSET INVESTMENT TRUST
ATTEST:
·'

·1

I

!

.

. /

kts; ~~~ ~oh7n-.-c-1-,a-im-:ia_n_ __
1
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IN WITNESS WHEREOF. this Amended and Resta(ed Declarati::m of Trust has been

signed as of the 12th day of November. 1997 by the sole Trustee of the Trust who acknowledges
that this document is her free act and deed, and that to the best of her knowledge, information.

and belief. the matters and facts set forth herein are true in all material respects and that the
statement is made under the penalties for perjury.

('

l
I "~}y/1f--

lJ·.

~tsy
Z.
!

,~

.

coiJen, Trustee
.

.

RAhl\REIT\ArtDec. 9
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RESOLUTION TO CHANGE f"RINCIPAL OFFICE OR RESIDENT AGENT

The directors/stockholders/general partner/authorized person of

RAIT INVESTMENT TRUST

:1

{Name of Entity)

organized under the laws of,

Maryland
(State)

passed the following resolution:

[CHECK APPLICABLE BOX(ES)]

KThe principal office is changed from: (old address)

1 S) '

~

J2., I S'b~e f

11- ;t/uo

vSzPr-h /IA D ;J /;)GA

The name and address 1of the resident agent is changed from:

Res.agent, Inc., Seven Saint Paul Street Baltimore, Maryland 21202

ol

t o..

.

Maryland Agent Service, Inc.,

.

~"'
!
LC.~ l
~·

835~8 Ritchie Highway, Sevema Park, Maryland 2111'1

I certiiy under penalties of perjury the foregoing is!~

Secretary or-Ass1. tant Secretary
General Partner, Authorized Person

I ................... - ---:-- - - · .......

_ .... _. _,_
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--ent as resident agent for this entity.
ARYIJ\NO ?GJf ~T SERVlr.E.. INC.

T~UST

:y:
05!0812001

AT 03:05 A WO

#

000044972l

ti;;J:/AJJe{,- c;~ 1Llr-fvJ,?~

Kathleen G. McCruden, President

W. Preston St, Room 601, Baltimore. MO 21201
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RESOLUTION TO CHANGE PRINCIPAL OFFICE OR RESIDENT AGENT J>
~~
~
e::.
m
The directors/stockholders/general partner/authorized person of ~---------..;;;---;n.,:n-::---~
...,
en c:.i

State ID#: D04761789
.

C::

en

RAIT FINANCIAL TRUST

-c~ :-o::U

;:., ::i> fT!
.• :;a,....,

(Name of Entity)
_ _d_ _ _ _ _ _ _, passed the following resolution:
organized under the laws of_M_arytan

tJ
~

(State)
{CHECK APPLICABLE BOX(ES)] ·

D

o:

The principal office is changed from: (old address}

newa

ress

IKJ The name and address of the resident agent is changed from:
Maryland Agent Service, Inc.
835-B Ritchie Highway, Sevema Parle., MD 21146

to:
CSC-Lawyers Incorporating Service Company

7 St Paul Street, Suite 1660, Baltimore, MD 21202

1certify under penalties of perjury the foregoing is true ..

Secretary or Assistant Secretar}
General Partner
Authorized Person
Maureen Culleo, Attorney in fact

I hereby consent to my designation in this document as resident agent for this entity.
-------- --'cu5r10=0002321e1&

-•••-~-
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RAIT FINANCIAL TRUST
ARTICLES OF AMENDMENT

RAIT Financial Trust, a Maryland real estate investment trust (the "Trust''), hereby
certifies to. the State Department of Assessments and Taxation of Maryland that:
FIRST: The Declaration of Trust of the Trust (the "Declaration of Trust") is hereby
amended to provide that, upon the Effective Time (as defined herein), every three common
shares of beneficial interest, $0.01 par value per share ("Old Common Shares"), of the Trust
Lhat were issued and outstanding immediately prior to the Effective Time shall be changed into
one issued and outstanding common share of beneficial interest, $0.03 par value per share (the
"New Common Shares"), without any further action by the Trust or the holder thereof (the
"Reverse Stock Split").

_ _ _ _ _ _ _,SECOND:---Ihe.-amendmenUO-the_D.ecJaratian_ofirusLas_s_et_for.th_ahoYeJiasJie.en_duly_ _ _ _ __
4IJptoved by a majonty of the Board of IJtlstees of the I rust as reqt1ired by Hie Maryland REIT
Law. Pursuant to Section 8-50l(f)(3) of the Maryland REIT Law, no shareholder approval was
required.
THIRD: There has been no increase in the authorized common shares of beneficial
interest of the Trust effected by the amendment the Declaration of Trust as set forth above.

to

FOURTH: These Articles of Amendment will become effective at 4:10 p.m. Eastern time
on June 30, 201 J (the 11Effective Time").
_ __
FIFTH: T~signed, Raphael Licht, Secretary of the Trust, acknowledges these

Articles of Amendment to be the trust act of the Trust and, as to all matters or facts required to
be_ verified under oath, the undersigned, Raphael Licht, Secretary of the Trust, acknowledges
that, to the best of his knowledge, information and belief, these matters and facts are true in all
material respects and that this statement is made under the penalties for perjury.

[SIGNATURE PAGE FOLLOWS]

DMJ\1791826, I

IN WITNESS WHEREOF, the Trust has caused these Articles of Amendment to be
signed in its name and on its behalf by its Secretary and attested by its Assistant Secretary on this
18th day of May, 2011.
RAIT FIN,~CIAL TRUST

ATTEST:

Gd:;~

(

.

.

Yl./

\,

By:\
1
Name: Rap I Licht
Title: Secretary

Title: Assistant Secretary

2
DMl\1791826.l
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ARTICLES SUPPLEMENTARY
RAIT FINANCIAL TRUST

Reclassification of unclassified preferred shares of beneficial interest
(par value $0.01 per share)
RAIT Financial Trust, a Maryland real estate investment trust (the "Trust"), hereby
certifies to the State Department of Assessments and Taxation of Maryland ("MSDAT") that:
FIRST: Under the authority set forth in Article VI Section 3 of the Declaration of Trust
of the Trust (which, as amended, restated or supplemented from time to time, including as
supplemented herein, is herein called the "Declaration of Trust"), the Board of Trustees of the
Trust (the "Board of Trustees") by resolution adopted on May 1, 2012, designated and
classified 5,760,000 unclassified preferred shares of beneficial interest, par value $0.01 per
share, of the Trust as 2,000,000 shares of 7.75% Series A Cumulative Redeemable Preferred

•

2,000,000 shares of 8.375% Series B Cumulative Redeemable Preferred Shares of Beneficia
Interest (the "Series B Preferred Shares"), par value $0.01 per share, and 1,760,000 shares of
.8.875% Series C Cumulative Redeemable Preferred Shares of Beneficial Interest (the "Series C
Preferred Shares"). par value $0.01 per share (the "Reclassification"), and has authorized the
issuance of such shares (the "Reclassified Shares").
SECOND; The Reclassification increases: (i) the number of shares classified as Series A
Preferred Shares from 2,760,000 shares immediately prior to the Reclassification to 4,760,000
shares immediately after the Reclassification, (ii) the nwnber of shares· classified as Series B
Preferred Shares from 2,300,000 shares immediately prior to the Reclassification to 4,300,000
shares immediately after the Reclassification and (iii) the number of shares classified as Series C
Preferred Shares per share, from 1,840,000 shares immediately prior to the Reclassification to
3,600,000 shares immediately after the Reclassification. The Reclassification decreases the
number of unclassified preferred shares of beneficial interest, par value $0.01 per share, from
18,100,000 shares immediately prior to the Reclassification to 12,340,000 shares immediately
after the Reclassification.
THIRD: The respective preferences, conversions and other rights, voting powers,
restrictions, limitations as to dividends and other distributions, qualifications and term and
conditions of redemption (the "Rights and Powers") of the Reclassified Shares shall be those
Rights and Powers described in the Declaration of Trust such that;
(a) The 2,000,000 unclassified preferred shares of beneficial interest of the Trust
reclassified as 2,000,000 shares of Series A Preferred Shares shall have the Rights and Powers
designated in the Declaration of Trust to the Series A Preferred Shares;

(c) The 1,760,000 unclassified preferred shares of beneficial interest of the Trust
reclassified as 1,760,000 shares of Series C Preferred Shares shall have the Rights and Powers
designated in the Declaration of Trust to the Series C Preferred Shares.
FOURTH: These Articles Supplementary shall be effective at the time the MSDAT
accepts these Articles of Supplementary for record.

{SIGNATURE PAGE FOLLOWS}
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IN WITNESS WHEREOF, the Trilst has caused these Articles Supplementary to be
signed in its name and on its behalf by its Chief Financial Officer and Treasurer and attested by
its Secretary on this usr day of May, 2012.

RAIT FINANCIAL TRUST

ATTEST:

By:

-<At1..L~

Name: Jack E. Salmon
Title: Chief Financial Officer and Treasurer

THE UNDERSIGNED, Chief Financial Officer and Treasurer of RAIT Financial Trust,
_--,-----------Wecuted_on_behalf_of_tb.e_Irust_the_Atticlcs_of_S_uppkmentmy of which this Certificate is
J

Supplementary to be the act of said Trust and hereby certified that the matters and facts set forth
herein with respect to the authorization and approval thereof are true in all material respects
under penalties of perjury.

Jack E. Salmon
Chief Financial Officer and Treasurer

3
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RAIT FINANCIAL TRUST
CERTIFICATE OF CORRECTION
RAIT Financial Tmst, a Maryland real estate investment trust (the "Trust")i hereby
certifies to the Maryland State Department of Asse~sments and Taxation (the "MSDAT") that:
FIRST; On May 21, 2012 the Trust filed with the MSDAT Articles Supplementary
dated May 21, 2012 (the "Articles Supplementary") to the Declaration of Trust of the Trust (as
amended, restated, corrected and supplemented from time to lime, t.he "Declaration of Trust"),
and the Articles Supplementary contain an error which requires coTI'ection as permitted by
Section l-207 of the Corporations and Associations Article of the Annotated Code ofMa1·yland.
SECOND: (A) Article THIRD of the Articles Supplementary, as previously filed and to
be corrected hereby, reads as follows:

restrictions, ltmifations as to dividends and other distributions,

qualifications and term and condtnons of redemption (the "Rights and
Powers ' .J of the Reclassified Shares shall be those Rights and Powers
de.'>cribed in the Declaration of Trust such that:
(a) The 2,000,000 unclassified preferred shares of beneficial interest of the
Trust reclassified as 2, 000, 000 shares ofSeries A Preferred Shares shall
have the Rights and Powers designated in the Declaration of Trust to the
Series A Preferred Shares;

(b) The 2, 000, 000 unclassified preferred shares of beneficial interest of the
Trust reclassified a.~ 2, 000, 000 shares of Series B Preferred Shares shall
have the Rights and Powers designated in the Declaration of Trust to the
St.Irie~· B Preferred Shares; and

(c) The 1, 760, 000 unclassified preferred shares of beneficial interest of the
Trust reclassified as I, 760. 000 shares of Series C Preferred Shares shall
have the Rights and Powers designated in the Declaration of Trust lo the
Series C Preferred Shares.

(13) Article THIRD of the Anicles Supplementary, ns corrected hereby, shall read as
follows;
The respective preference.Y, conversions and other rights, voting powers,
restrictions, limitations as to dividends and other distributions,
qualifications and term and conditions of redemption (the "Rlglrts and
Powers") of the Reclassified Shares shall be those Rights and Powers
described in the Declaration ofTrusl such that:

BY:

This

-r----·----

·~"-'L---J,

Custodian

on system. Effective: 6/95

have the Rights and Power.s· designated in the Decforation qf' Trust to the
Series A Preferred Shares;
(b) The 2,000,000 unclassified preferred shares qf' ben~frcial interest <~f thr:

Trust reclassified a.\' 2, 000, 000 sh.ares of Series B Preferred Shares shall·
have the Rights and Powers designated in rhe Declaration <f Trust IO the
Series B Preferred Shares,· and
(c) The l, 760, 000 unclassified preferred shares of beneficial interest ~l the

TrusL reclassified as l, 760, 000 shares of Series C Preferred Shares shall
have the Rights and Powers designated in the Declaration of Trust to the
Series C Preferred Shares.
For the sake of clarily, any dividend payable on any Series A Preferred
Shares, Serie.'< B Preferred Shares or Series C Preferred Shares (the
'Ir· .

(C} The defect contained in Article HURD of the Articles Supplementary, as previously
filed, is that certain dividend accrual language found in the Declaration of Trust and referenced
in the Articles Supplementary is unclear as to the dividend accrual process following the initial
issuance of Preferred Shares, thus the Trust must clarify such treatment to orderly effectuate its
administration without excess cost" to the Trust and its interest holders .

. THIRD: The name of each party to the document being corrected is RAIT Financial
Trust.

2

IN WITNESS WHEREOF, the Trust has caused this Certificate of Incorporation to be
signed in its name and on its behalf by its Chief Financial Officer and Treasurer and attested by
its Secretary on this 2nd day of Atigust, 2012.
ATTEST:

~

RAIT FINANCIAL TRUST

,__--

-l~~ P/_ _
N~1"5t."~cht

Title: Secretary

who executed on behalf of the Trust this Certificate of Incol'porati on of which this Cenificate is
made a part, hel'eby acknowledges in the name and on behalf of the Trust the fol'egoing
Certificate of Incorporation to be the act of said Trust and hereby certified that the matters and
facts set forth herein with respect to the authorization and approval thereof are true in all matel'iaJ
respects under penalties of perjury.
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ARTICLES SUPPLEMENTARY
RAIT FINANCIAL TRUST
Series D Cumulative Redeemable Preferred Shares of Beneficial Interest
(Par Value $0.01 Per Share)
RAIT FINANCIAL TRUST, a Maryland real estate investment trust (hereinafter
called the "Trust"), hereby certifies to the Department of Assessments and Taxation of the State of
Maryland that:
First: Under the authority set forth in Article VI of the Declaration of Trust of the Trust, as
amended (which, as hereinafter amended, restated or supplemented from time to time is herein called
the "Declaration of Trust"), the Board of Trustees of the Trust (the "Board of Trustees") by
resolutions dated as of September 27, 2012, designated and classified 4,000,000 shares of the
authorized but Uf!issued unclassified preferred shares of beneficial interest, par value $0.01 per share,
of the Trust as the "Series D Cumulative Redeemable Preferred Shares of Beneficial Interest," par
Second: The classification increases the number of shares classified as Series D Cumulative
Redeemable Preferred Shares of Beneficial Interest, par value $0.01 per share, from 0 shares
immediately prior to the classification to 4,000,000 shares immediately after the classification. The
classification decreases the number of unclassified preferred shares of beneficial interest, par value
$0.01 per share, from 12,340,000 shares immediately prior to the classification to 8,340,000 shares
immediately after the classification. Prior to this classification, the Trust had classified:
(1)
4,760,000 shares as 7.75% Series A Cumulative Redeemable Preferred
Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the "Series A Preferred
Shares");

(2)
4,300,000 shares as 8.375% Series B Cumulative Redeemable Preferred
Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the "Series B Preferred
Shares"); and
(3)
3,600,000 shares as 8.875% Series C Cumulative Redeemable Preferred
Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the "Series C Preferred
Shares").

Third: The preferences, conversions and other rights, voting powers, restrictions, limitations
as to dividends and other distributions, qualifications and terms and conditions of redemption of the
Series D Cumulative Redeemable Preferred Shares of Beneficial Interest are as follows:

#16445600 vlS

__________________________

____

..,....__

------~··---

·---

(2)
Rank. The Series D Preferred Shares, will, with respect to dividend rights,
redemption rights and rights upon any voluntary or involuntary liquidation, dissolution or winding up
of the Trust (a "Liquidation"), rank:
(a)
senior to alt' common shares of beneficial interest, par value $0.03 per
share, of the Trust (the "Common Shares") and to all equity securities issued or to be issued by the
Trust the terms of which provide that such equity securities shall rank junior to the Series D Preferred
Shares (sometimes the Common Shares and such equity securities are collectively referred to as
"Junior Shares");
(b)
on a parity with all equity securities issued or to be issued by the
Trust (other than those referred to in clauses (a) and (c)), including, without limitation, the Series A
Preferred Shares, the Series B Preferred Shares, the Series C Preferred Shares and the Series E
Preferred Shares (as defined below) (sometimes the Series A Preferred Shares, the Series B Preferred
Shares, the Series C Preferred Shares, the Series E Preferred Shares and such other equity securities
are collectively referred to as "Parity Shares"); and
terms of which specifically provide that such equity securities rank senior to the Series D Preferred
Shares and (ii) existing and future indebtedness of the Trust.
The term "equity securities" does not include debt securities of the Trust that are convertible into or
exchangeable for equity securities of the Trust, which debt securities will rank senior to the Series D
Preferred Shares prior to conversion or exchange.
(3)

Dividends.

(a)
Holders of Series D Preferred Shares shall be entitled to receive,
when, as and if authorized by the Board of Trustees and declared by the Trust, out of legally
available funds of the Trust, cumulative preferential cash dividends at the Applicable Dividend
Rate (as defined below) of the Liquidation Preference (as defined below) per Series D Preferred
Share per annum; provided, however, that during any period of time that either {i) the Trust is
not subject to the reporting requirements of Section 13 or 15(d) of the Securities Exchange Act
of 1934, as amended (the "Exchange Act"), or (ii) there exists one or more Default Events (as
defined-below) and any Series D Preferred Shares are outstanding, the Applicable Dividend Rate
shall be increased by 250 basis points. "Default Event" means (unless waived by the holders of a
majority of the outstanding Series D Preferred Shares) (i) the failure by the Trust and
Subsidiaries (as defined below) of the Trust to perform in all material respects any term,
covenant or agreement contained in Section 5. IO(e) of the Purchase Agreement (as defined
below); (ii) the failure by the Trust to make any payment hereunder, which failure to pay has
continued uncured for a period of 10 days; (iii) the failure by the Trust and Subsidiaries of the
Trust to perform in all material respects any term, covenant or agreement contained in Sections
5.lO(a), 5.lO(b), 5.lO(c}, 5.lO(d), ~or 5.lOCg) of the Purchase Agreement, which failure to
perform (if susceptible of cure) has continued uncured for a period of 30 days after the earlier of
the receipt of a notice of such failure to perform by the Investor (as defined below) as provided
under the Purchase Agreement or the Trust first becoming aware of such failure; (iv) the failure
by the Trust and Subsidiaries of the Trust to perform in all material respects any other term
covenant or agreement contained herein, in the Purchase Agreement or in any other Related
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Document (as defined in the Purchase Agreement) not otherwise addressed in clauses (i), (ii) or
(iii) above, which failure to perform (if susceptible of cure) has continued uncured for a period of
60 days after the earlier of the receipt of a notice of such failure to perform by the Investor as
provided under the Purchase Agreement or the Trust first becoming aware of such failure.
Dividends on each Series D Preferred Share shall accrue and cumulate from the date of original
issuance of such Series D Preferred Share to, but excluding, the Dividend Payment Date (as
defined below), and shall be payable quarterly in arrears on March 31, June 30, September 30
and December 31 of each year or, if not a business day, the next succeeding business day (each a
"Dividend Payment Date"), commencing, with respect to any Series D Preferred Share, on the
Dividend Payment Date next succeeding the date of original issuance of such share but in any
event no earlier than December 31, 2012. Any dividend payable on the Series D Preferred
Shares for any partial dividend period shall be pro rated and computed on the basis of a 360-day
year consisting of twelve 30-day months. Dividends shall be payable to holders of record as they
appear in the share transfer records of the Trust at the close of business on the applicable
dividend record date,. whic~ shall be the first day of the calendar month in which the applicable
Dividend Payment Date falls or. if not a business day, the next succeeding business day or such
30 nor less than 10 calendar days immediately preceding such Dividend Payment Date (each, a
"Dividend Record Date"). "Applicab1e Dividend Rate" means (a) 7.5% for any period from and
after October 1, 2012 (the "Signing Date") until the date that immediately precedes the third
anniversary of the Signing Date, (b) 8.5% for any period from and after the third anniversary of
the Signing Date until the date that immediately precedes the sixth anniversary of the Signing
Date, and (c) on the sixth anniversary of the Signing Date and on each anniversary oftbe Signing
Date thereafter, the Applicable Dividend Rate then in effect will be increased by 50 basis points.
"Subsidiary" means any Person of which a majority of (a) the securities or other ownership
interest having ordinary voti.ng power (absolutely or contingently) for the election of directors or
other persons performing similar functions, or (b) equity interests of such Person, in each of
clause (a) or (b), are owned directly or indirectly by Company or any of its Subsidiaries or
affiliates. "Investor" means ARS VI Investor I, LLC.
Notwithstanding anything to the contrary contained herein,
dividends on the Series D Preferred Shares shall accrue and cumulate whether or not the Trust
has earnings, whether or not there are funds legally available for payment of such dividends and
whether or not such dividends are authorized by the Board of Trustees and declared by the Trust.
Accwnulated but unpaid dividends on the Series D Preferred Shares shall cwnulate as of the
Dividend Payment Date on which they first become payable or on the date of redemption, as the
case may be. No interest, or sum of money in lieu of interest, shall be payable in respect of any
dividend payment or payments on Series D Preferred Shares which may be in arrears.
(b)

(c)
Except as provided in clause (d) below, if any Series D Preferred
Shares are outstanding, no dividends (collectively, "Parity and Junior Dividends"), other than
distributions in kind of Common Shares or other shares of the Trust's equity securities ranking
junior to the Series D Preferred Shares as to dividends, may be paid or set apart for payment on
the Junior Shares or Parity Shares unless full cumulative dividends (the "Dividend Preference
Amount") due on any past or contemporaneous Dividend Payment Date have been or
contemporaneously are iuthorized and declared and paid or set apart for payment as of the
payment date of the relevant Parity and Junior Dividend. Notwithstanding anything herein to the
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contrary, the Trust may declare and pay Parity and Junior Dividends without paying or setting
apart for payment any amounts with respect to the dividend due on the Series D Preferred Shares
for any dividend period the Dividend Payment Date of which lias not occurred as of the date of
the declaration or payment of the Parity and Junior Dividends so long as the full Dividend
Preference Amowit has been paid through the most recent Dividend Payment Date for the Series
D Preferred Shares.
(d)
When dividends are not paid in full (or a sum sufficient for such
full payment is not so set apart) upon the Series D Preferred Shares and all other Parity Shares,
all dividends authorized and declared upon the Series D Preferred Shares, shall be authorized and
declared pro rata so that the amount of dividends authorized and declared per Series D Preferred
Share and each such other Parity Share shaJI in all cases bear to each other the same ratio that
accumulated dividends per Series D Preferred Share and such other Parity Share (which shall not
include any accumulation in respect of unpaid dividends for prior dividend periods if such other
equity securities do not have a cumulative dividend) bear to each other.
(i) declaring or paying or setting apart for payment any dividend or distribution on any Parity
Shares or Junior Shares or (ii) redeeming, purchasing or otherwise acquiring any Parity Shares or
Junior Shares, in each case, if such declaration, payment, redemption, purchase or other
acquisition is necessary to maintain the Trust's qualification as a real. estate investment trust
("REIT") under Sections 856 through 860 of the Internal Revenue Code of 1986, as amended
(the "Code").
(f)
No dividends on Series D Preferred Shares shall be authorized by
the Board of Trustees or declared or paid or set apart for payment by the Trust if such declaration
or payment or setting apart for payment shall be restricted or prohibited by law.

(g)
If, for any taxable year, the Trust elects to designate as "capital
gain dividends" (as defined in Section 857 of the Code) any portion (the "Capital Gains
Amount") of the dividends (as determined for federal income tax purposes) paid or made
available for the year to holders of all classes of shares (the "Total Dividends"), then the portion
of the Capital Gains Amount that shall be allocable to the holders of Series D Preferred Shares
shall be the amount that the total dividends (as detennined for federal income tax purposes) paid
or made available to the holders of the Series D Preferred Shares for the year bears to the Total
Dividends. The Trust may elect to retain and pay income tax on its net long-term capital gains.
In such a case, the holders of Series D Preferred Shares would include in income their
appropriate share of the Trust's undistributed long-term capital gains, as designated by the Trust.
(h)
In determining whether a distribution (other than upon a
Liquidation), by dividend, redemption or otherwise, is permitted, amounts that would be needed,
if the Trust were to be dissolved at the time of the distribution, to satisfy the Liquidation
Preference and the liquidation preference (if any) of any Parity Shares and Junior Shares will not
be added to the Trust's total liabilities.
(i)
Holders of Series D Preferred Shares shall not be entitled to any
dividends, whether payable in cash, property or shares, in ·excess of full cumulative dividends on
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the Series D Preferred Shares as described above .. Any dividend payment made on the Series D
Preferred Shares shall first be credited against the earliest accumulated but unpaid dividend due
with respect to the Series D Preferred Shares which remains payable.
·
(4)

Liquidation Preference.

(a)
In the event of any Liquidation, the holders of Series D Preferred
Shares then outstanding shall be entitled to receive out of the assets of the Trust available for
distribution to shareholders (after payment or provision for payment of all debts and other
liabilities of the Trust) an amount equal to (i) $25.00 per share in the case of a Liquidation
occurring on or after the fifth anniversary of the Signing Date, and (ii) $26.25 per share in the
case of a Liquidation occurring prior to the fifth anniversary of the Signing Date, in either case,
plus any accumulated and unpaid dividends thereon to the date of payment (the "Liguidation
Preference"), whether or not authorized and declared, before any distribution of assets is made to
holders of Common Shares and any other Junior Shares.
(bJ===if01p1 m any such-Bquirlation;the:assets=oftlrecrrastare
insufficient to make full payment to holders of the Series D Preferred Shares and any Parity
Shares, then the holders of the Series D Preferred Shares and all other such classes or series of
Parity Shares shall share ratably in any distribution of assets in proportion to the full liquidating
distributions to which they would otherwise be respectively entitled.
(c)
Written notice of any such Liquidation, stating the payment date or
dates when, and the place or places where, the amounts distributable in such circumstances shall
be payable, shall be given by first class mail, postage pre-paid, not less than 30 nor more than 60
calendar days immediately preceding the payment date stated therein, to each record holder of
the Series D Preferred Shares at the respective addresses of such holders as the same sha11 appear
on the share transfer records of the Trust.
(d)
After payment of the full amount of the Liquidation Preference, the
holders of Series D Preferred Shares shall have no right or claim to any of the remaining assets
of the Trust.
(e)
None of a consolidation or merger of the Trust with or into another
entity, the merger of another entity with or into the Trust, a statutory share exchange by the Trust
or a sale, lease, transfer or conveyance of all or substantially all of the Trust's property or
business shall be considered a Liquidation.
(f)
In determining whether a distribution (other than upon voluntary or
involuntary dissolution) by dividend, redemption or other acquisition of shaies of the Trust or
otherwise is pemiitted under Maryland law, amounts that would be needed, if the Trust were to
be di.ssolved at the time of the distribution, to satisfy the preferential rights upon dissolution of
the holders of Series D Preferred Shares and the preferential rights (if any) of any Parity Shares
and Junior Shares will not be added to the Trust's total liabilities.
(g)

The term "Change of Control" means an event or series of related

events by which:
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(i)
any "person" or "group" (as such terms are used in Sections
13(d) and 14(d) of the Exchange Act, but excluding any employee benefit plan of such person or
its Subsidiaries, and any person or entity acting in its capacity as trustee, agent or other fiduciary
or administrator of any such plan) becomes the "beneficial owner" (as defined in Rules 13d-3
and 13d-5 under the Exchange Act, except that a person or group shall be deemed to have
"beneficial ownership" of all securities that such person or group has the right to acquire,
whether such right is exercisable immediately or only after the passage of time (such right, an
"option right")), directly or indirectly, of 25% or more of the outstanding equity securities of the
Trust entitled to vote for members of the Board of Trustees of the Trust (taking into account all
such securities that such person or group has the right to acquire pursuant to any option right);
at any time a majority of the members of the Board of
(ii)
Trustees of the Trust cease to be composed of individuals (a) who were members of the Board of
Trustees on the first day of the 12 consecutive months immediately preceding such date, (b)
whose election or nomination to the Board of Trustees was approved by individuals referred to in
clause (a) above. constituting at the time of such election or nomination at least a majority of the

.

. .

individuals referred to in clauses (a) and {b) above constituting at the time of such election or
nomination at least a majority of the Board of Trustees (excluding, in the case of both clause (b)
and clause (c), any individual whose initial nomination for, or assumption of office as, a member
of the Board of Trustees occurs as a result of an actual or threatened solicitation of proxies or
consents for the election or removal of one or more Trustees by any person or group other than a
solicitation for the election of one or more Trustees by or on behalf of the Board of Trustees);

(iii)
any consolidation or merger of the Trust with or into any
other Person, any merger of another Person into the Trust or any conveyance, transfer, sale, lease
or other disposition of all or substantially all of the properties, assets or business of the Trust to
another Person, other than (a) any consolidation or merger (x) that does not result in any
reclassification, conversion, exchange or cancellation of outstanding shares of the Trust and (y)
pursuant to which holders of shares of the Trust immediately prior to such transaction have the
entitlement to exercise, directly or indirectly, 75% or more of the total voting power of all shares
of the Trust entitled to vote generally in the election of Trustees or equivalent positions of the
continuing or surviving entity immediately after such transaction or (b) any merger which is
effected solely to change the jurisdiction of fonnation of the Trust;
(iv)
the Trust is liquidated or dissolved or a resolution is passed
by the Board of Trustees approving a plan of liquidation or dissolution of the Trust;
(v)
the Trust shall cease to own, directly or indirectly; 100% of
the general partner interests ofRAIT Partnership, L.P., a Delaware limited partnership (the
"Operating Partnership"), at least 67% of the limited partner interests of the Operating
Partnershlp and 100% of the common shares of beneficial interest ofTabema Realty Finance
Trust, a Maryland real estate investment trust ("Tabema"); or
(vi)
the Operating Partnership shall cease to own, directly or
indirectly, 100% of the common equity interests ofNewSub (as defined below).
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(5)

Redemption.

(a)
Trust Redemption Right. The Trust shall not have the rlght to
redeem the SeriesD Preferred Shares prior to the fifth anniversary of the Signing Date, except
that the Trust shall have the right to redeem the Series D Preferred Shares prior to the fifth (5th)
anniversary of the Signing Date at a redemption price of $26.25 per .share, plus all accumulated
and unpaid dividends thereon to, but excluding, the date of redemption, whether or not
authorized and declared (i) in whole or in part to maintain the Trust's qualification as a REIT
under the Code, (ii) upon a Change of Control or (iii) in connection with an exercise of Warrants
(as defined in the Purchase Agreement) by a holder of Series D Preferred Shares for cash, in
which case such optional redemption pursuant to this clause (iii) shall be from such holder of
Series D Preferred Shares that exercised its Warrant for that number of Series D Preferred Shares
not to exceed the lesser of (x) the number of Series D Preferred Shares held by such holder and
(y) the number of Series D Preferred Shares for which the redemption price (including accrued
but unpaid dividends thereon) equals the aggregate exercise price paid by such holder upon such
1
Warrant exercise. On or after the fifth (5 h) anniversary of the Signing Date, the Trust, at its

11pti1111, upon gi"i11g 1mt1ce as J!FO"tiimli@fow, may reiieem the Serieg D Pfe~S~h~ar-eg-,~in_ _ _ _ _ _ __
whole or from time to time in part, for cash, at a redemption price of $25.00 per share, plus all
accumulated and unpaid dividends thereon to, but excluding, the date ofredemption, whether or
not authorized and declared. The redemption right of the Trust under this Section S(a) is referred
to as the "Trust Redemption Right."
(b)
Mandatory Redemption. From and after the occurrence of a
Mandatory Redemption Triggering Event (as defined below), each holder of Series D Preferred
Shares may elect to have all or a portion of such holder's Series D Preferred Shares redeemed by
the Trust. In such event, the Trust shall redeem that number of outstanding Series D Preferred
Shares that such holder elects to have redeemed, for cash. at a redemption price of $26.25 per
share prior to the fifth anniversary of the Signing Date and $25.00 per share on or after the fifth
anniversary of the Signing Date, in each case, plus all accumulated and unpaid dividends thereon
to, but excluding, the date of redemption, whether or not authorized and declared (the
"Mandatory Redemption Right").

(i)
The tenn "Mandatory Redemption Triggering Event"
means each of: (i) the occurrence of a Change of Control; (ii) the Trust's ceasing to be subject to
the reporting requirements of Section 13 or Section lS(d) of the Exchange Act; (iii) the Trust's
failure to satisfy the requirements for qualification and taxation as a REIT under the Code, or the
Trust's revocation of its election to be taxed as a REIT under the Code, including pursuant to a
determination by the Board of Trustees that it is no longer in the best interests of the Trust for the
Trust to continue to so qualify as a REIT; (iv) the failure by the Trust and Subsidiaries of the
Trust to perfonn in all material respects any tenn, covenant or agreement contained in the
Purchase Agreement, which failure to perfonn constitutes a Draw Do'Ml Termination Event
under the Purchase Agreement after giving effect to any applicable cure period thereunder and
has continued uncured for a further period of 60 days after such Draw Down Termination Event
has occurred; (v) the Chief Executive Officer of the Trust as of the Signing Date (as defined
below) shall have been removed or tenninated by the Board of Trustees as Chief Executive
Officer of the Trust, and a replacement Chief Executive Officer sha11 not have been hired within
one hundred eighty ( 180) days of such removal or termination, which replacement shall be
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reasonably acceptable to the holders of a majority of the outstanding Series D Preferred Shares;
or (vi) (A) the Securities and Exchange Commission (the "SEC") shall have fi1ed a complaint
against any of the Trust or any of its Subsidiaries or a Trustee, director or executive officer of the
Trust or any of its Subsidiaries with respect to the business of the Trust or any of such
Subsidiaries or (B) the Trust or any such Subsidiaries shall have entered into a settlement with
the SEC to an enforcement action by the SEC against any person covered by clause (A) with
respect to the business of the Trust or any of such Subsidiaries or (C) a judgment shall have been
entered by a court that includes a finding that any person covered in clause (A) shall have
violated securities laws, rules or regulations with respect to the business of the Trust or any such
Subsidiaries and, in each of clauses (AHC) above, in the good faith detennination of the holders
of a majority of the outstanding Series D Preferred Shares, the filing of such complaint or the
entry of such settlement or the entry of such judgment would have a Material Adverse Effect (as
defined below).
(ii)
"Material Adverse Effect" shall mean any condition,
occurrence, state of facts or event having any effect on the business, operations, properties,

the Trust and its Subsidiaries, taken as a whole, or any condition, occurrence, state of facts or
event that prohibits or otherwise materially interferes with or materially delays the ability of the
Trust or any of its Subsidiaries to perform any of their material obligations hereunder, under the
Purchase Agreement or under any other Related Documents (as defined in the Purchase
Agreement). A Material Adverse Effect shall not include any of the following: (A) changes in
general political, economic or financial market conditions that do not disproportionately affect
the Trust and its Subsidiaries; (B) changes in industry conditions that do not disproportionately
affect the Trust and its Subsidiaries; (C) changes resulting from the parties' compliance with the
terms hereof, of the Purchase Agreement and of the other Related Documents; (D) changes in
GAAP (as defined in the Purchase Agreement) that do not disproportionately affect the Trust and
its Subsidiaries; (E) changes in laws that do not disproportionately affect the Trust and its
Subsidiaries; or (F) acts of terrorism or war.
(iii)
References to a Draw Down Termination Event shall
include any such event occurring at any time following the Signing Date, including any such
event that occurs at any time after the expiration of the Investment Period (as defined in the
Purchase Agreement), after Trust has fully drawn on the commitments under the Purchase
Agreement or after the Trust is no longer permitted to draw down any further capital thereunder.

(c)
Mandatory Amortization. The Trust shall redeem the Series D
Preferred Shares with up to $50 million of Net Proceeds (as defined below) promptly following
the receipt of such Net Proceeds by NewSub or any Subsidiary ofNewSub (i) from and after the
fifth (5111) anniversary of the Signing Date in the case ofNon-CMBS Net Proceeds and (ii) from
and after the seventh (7th) anniversary of the Signing Date in the case of CMBS Net Proceeds (as
defined below), in each case, for cash, at a redemption price of $25.00 per share, plus all
accumulated and unpaid dividends thereon to, but excluding, the date of redemption, whether or
not authorized and declared (the "Mandatory Amortization"). "Non-CMBS Net Proceeds" shall
mean the aggregate cash proceeds received by NewSub or any of its Subsidiaries in respect of
any Investment Disposition (as defined below) (other than an Investment Disposition of a CMBS
loan), minus the direct costs relating to such Investment Disposition, including reasonable legal,
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accounting and investment banking fees and sales commissions, taxes paid or payable as a result
of the Investment Disposition, in each case, after taldng into account any available tax credits or
deductions and any tax sharing arrangements and any reserve for adjustment in respect of the
sale price received in respect of such Investment Disposition established in accordance with
GAAP. "CMBS Net Proceeds" (and, together with ..Non-CMBS Net Proceeds," the "Net
Proceeds") shall mean the aggregate cash proceeds received by NewSub or any of its
Subsidiaries in respect of any Investment Disposition of a CMBS loan, minus the direct costs
relating to such Investment Disposition, including reasonable legal, accounting and investment
banking fees and sales commissions, taxes paid or payable as a result of the Investment
Disposition, in each case, after taking into account any available tax credits or deductions and
any tax sharing arrangements and any reserve for adjustment in respect of the sale price received
in respect of such Investment Disposition established in accordance with GAAP. "Investment
Disposition" shall mean the sale, transfer or other disposition of any loan or other investment by
NewSub or any of its Subsidiaries for cash or Marketable Securities (as defined below), or any
other liquidation, distribution or payment received in full or partial payment of such loan or other
investment for cash or Marketable Securities, including any cash received upon the sale, transfer
"Marketable Securities" shall mean securities that are traded on an established U.S. securities
exchange and that are freely tradeable immediately and without restriction or limitation.
(d)
If fewer than all of the outstanding Series D Preferred Shares are to
be redeemed pursuant to the Trust Redemption Right or the Mandatory Amortization, the shares
to be redeemed shall be selected pro rata (as nearly as practicable without creating fractional
shares} or by lot or by such other equitable method as may be prescribed by the Board of
Trustees; provided, however, that if such Trust Redemption Right is pursuant to Section 5(a)(iii)
in connection with a holder's cash exercise of a Warrant, then the shares to be redeemed shall
only be redeemed from such holder. If such redemption is to be by lot and, as a result of such
redemption, any holder of Series D Preferred Shares would become a holder of a number of
Series D Preferred Shares in excess of the Ownership Limit (as defined in Article VII of the
Declaration of Trust} or the Excluded Holder Limit (as defined in Article VII of the Declaration
of Trust), as applicable, except as provided in Section l(G) of Article VII of the Declaration of
Trust, because such holder's Series D Preferred Shares were not redeemed, or were only
redeemed in part, then the Trust shall redeem the requisite number of Series D Preferred Shares
of such holder such that no holder will hold in excess of the of the Ownership Limit or the
Excluded Holder Limit, as applicable, subsequent to such redemption or otherwise transfer the
shares pursuant to Article VIL
(e)
No Series D Preferred Shares, Common Shares or any other Junior
Shares or Parity Shares shall be redeemed, purchased or otherwise acquired for any consideration
(or any monies be paid to or made available for a sinking fund for the redemption of any such
shares) by the Trust (except by conversion into or exchange for Junior Shares or Parity Shares)
unless:
(i)
the Dividend Preference Amount with respect to all
Series D Preferred Shares has been or contemporaneously is authorized and declared and paid, or
a sum sufficient for the payment thereof is set apart for payment at the time. of such relevant
acquisition; and
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(ii)
the dividend with respect to any Series D Preferred Shares
for which a notice of redemption has been given with respect to any partial dividend period from
the prior Dividend Payment Date to, but excluding. the redemption date, computed, in the case of
such partial dividend period, in accordance with Section 3(a) above, has been or
contemporaneously is authorized and declared and paid or set apart for such payment at the time
of such relevant acquisition. The restrictions in this Section 5 shall not prevent the repurchase or
transfer of Common Shares, Junior Shares or Parity Shares of any series of the Trust pursuant to
Article VII of the Declaration of Trust or otherwise in order to enforce the ownership restrictions
set forth in Article VII and ensure that, among other things, the Trust remains qualified as a
REIT for United States federal income tax purposes, or the redemption, purchase or acquisition
of Series D Preferred Shares pursuant to a purchase or exchange offer made on the same terms to
all holders of the Series D Preferred Shares.

(t)
Prior to or contemporaneous with any redemption of Series D
Preferred Shares, the Trust shall pay, in cash, any accumulated and unpaid dividends on the
Series D Preferred Shares for which a notice of redemption has been given to the redemption
di1h:, ,hethce or 11111 11111l111rh:eil 011d Elecl111ed

(g)
The following provisiOns set forth the procedures for redemption
pursuant to the Trust Redemption Right or Mandatory Amortization:
Notice of redemption will be mailed by the Trust, postage
prepaid, no less than 30 nor more than 60 calendar days immediately preceding the redemption
date, addressed to the respective holders of record of the Series D Preferred Shares to be
redeemed at their respective addresses as they appear on the share transfer records of the Trust.
No failure to give such notice or arty defect thereto or in the mailing thereof shall affect the
validity of the proceedings for the redemption of any Series D Preferred Shares except as to the
holder to whom notice was defective or not given. If the Trust Redemption Right is pursuant to
Section 5(a)(iii) in connection with a holder's cash exercise ofa Warrant, such notice of
redemption must be furnished no later than 10 calendar days following the Trust's receipt of the
holder's election to exercise the Warrant.
(i)

(ii)
In addition to any information required by law or by the
applicable rules of any exchange or automated interdealer quotation system upon which the
Series D Preferred Shares may be listed or admitted to trading, each notice sha11 state: (A) the
redemption date; (B) the redemption price; (C) the nW?ber of Series D Preferred Shares to be
redeemed; (D) the place or places where the holders of Series D Preferred Shares may surrender
certificates for payment of the redemption price; and (E) that dividends on the Series D Preferred
Shares to be redeemed will cease to accumulate on the redemption date.

(iii) On or after the redemption date, each holder of Series D
Preferred Shares to be redeemed shall present and surrender the certificates evidencing his or her
Series D Preferred Shares to the Trust at the place designated in the notice of redemption and
thereupon the redemption price of such shares (including all accumulated and unpaid dividends
up to, but excluding, the redemption date) shall be paid to or on the order of the person whose
name appears on such certificate evidencing Series D Preferred Shares as the owner thereof and
each surrendered certificate shall be canceled. If fewer than all of the shares evidenced by any
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such certificate evidencing Series D Preferred Shares are to be redeemed, a new certificate shall
be issued evidencing the unredeemed shares.
(iv)
From and after the redemption date (uriless the Trust
defaults in payment of the redemption price), all dividends on the Series D PrefetTed Shares
designated for redemption and all rights of the holders thereof, except the right to receive the
redemption price thereof and all accumulated and unpaid dividends up to, but excluding, the
redemption date, shall terminate with respect to such shares and such shares shall not thereafter
be transferred (except with the consent of the Trust) on the Trust's share transfer records, and
such shares shall not be deemed to be outstanding for any purpose whatsoever. At its election,
the Trust, prior to a redemption date, may irrevocably deposit the redemption price (including
accumulated and unpaid dividends to, but excluding, the redemption date) of the Series D
Preferred Shares so called for redemption in trust for the holders thereof with a bank or trust
company, in which case the redemption notice to holders of the Series D Preferred Shares to be
redeemed shall (A) state the date of such deposit, (B) specify the office of such bank or trust
company as the place of payment of the redemption price and (C) require such holders to

.

.

.

...

redemption notice (which may not be later than the redemption date) against payment of the
redemption price (including all accumulated and unpaid dividends to, but excluding, the
redemption date). Any monies so deposited which remain unclaimed by the holders of the Series
D Preferred Shares at the end of two years after the redemption date shall be returned by such
bank or trust company to the Trust.

(h)
The following provisions set forth the procedures for redemption
pursuant to the Mandatory Redemption light:

(i)
Any election by a holder of Series D Preferred Shares for a
Mandatory Redemption Right pursuant to Section 5(b) shall be made by written notice to the
Trust at least twenty (20) business days prior to the elected redemption date.
(ii)
Each notice shall state the redemption date and the number
of Series D Preferred Shares to be redeemed.
(iii)
On or after the redemption date, each holder of Series D
Preferred Shares to be redeemed shall present and surrender the certificates evidencing his or her
Series D Preferred Shares to the Trust at the place designated in the notice redemption and
thereupon the redemption price of such shares (including all accwnulated and unpaid dividends
up to, but excluding, the redemption date) shall be paid to or on the order of the person whose
name appears on such certificate evidencing Series D Preferred Shares as the owner thereof and
each surrendered certificate shall be canceled. If fewer than all of the shares evidenced by any
such certificate evidencing Series D Preferred Shares are to be redeemed, a new certificate shall
be issued evidencing the unredeemed shares.

of

(iv)
From and after the redemption date (unless the Trust
defaults in payment of the redemption price). all dividends on the Series D Preferred Shares
, designated for redemption and all rights of the holders thereof, except the right to receive the
redemption price thereof and ali accumulated and unpaid dividends up to, but excluding, the
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redemption date, shall terminate with respect to such shares and such shares shall not thereafter
be transferred (except with the consent of the Trust) on the Trust's share transfer records, and
such shares shall not be deemed to be outstanding for any purpose whatsoever. At its election,
the Trust, prior to a redemption date, may irrevocably deposit the redemption price (including
accumulated and unpaid dividends to, but excluding, the redemption date) of the Series D
Preferred. Shares so called for redemption in trust for the holders thereof with a bank or trust
company, in--which case the Trust shall notify such holders of the Series D Preferred Shares to be
redeemed (A) of the date of such deposit, (B) the office of such bank or trust company as the
place of payment of the redemption price and (C) require such holders to surrender the
certificates evidencing such shares at such place on or about the date fixed in such redemption
notice (which may not be later than the redemption date) against payment of the redemption
price (including all accumulated and unpaid dividends to, but excluding, the redemption date).
Any monies so deposited which remain unclaimed by the holders of the Series D Preferred
Shares at the end of two years after the redemption date shall be returned by such bank or trust
company to the Trust.
be subject to any sinking fund or mandatory redemption provisions except as provided under
Section 5 hereof or Section 2(G) of ArticJe VII of the Declaration of Trust.
G)
All or a portion of the applicable redemption price for any Trust
Redemption Right or for a Mandatory Redemption Right pursuant to clauses (iv)-(vi) of the
definition of Mandatory Redemption Triggering Event above may be paid by the Trust in its sole
discretion by executing and delivering to any holder of Series D Preferred Shares being
redeemed a promissory note in the form attached hereto as Exhibit A, having a principal amount
equal to the redemption price payable to such holder(s).
(k)
Subject to applicable law and the limitations on purchases.
redemptions or other acquisitions set forth in Section 5 hereof, the Trust may, at any time and
from time to time, purchase any Series D Preferred Shares in the open market, by tender or by
private agreement.
(6)

Voting Rights.

(a)
Holders of the Series D Preferred Shares shall not have any voting
rights, except as set forth below.
(b)
During the Investment Period (as defined in the Purchase
Agreement) and thereafter, for so long as the Investor and its Affiliates that are Pennitted
Transferees (as defined in the Purchase Agreement) collectively own at least 10% of the
aggregate Series D Preferred Shares actually issued under the Purchase Agreement (the
"Ownership Condition"), (i) the Board of Trustees shall include one person designated by the
Investor (such designee, the "Series D Designee") to serve as Trustee of the Board of Trustees
(the "Series D Trustee"), (ii) the Trust shall nominate the Series D Designee for election as the
Series D Trustee at each annual meeting of the shareholders or at any special meeting held in
place thereof and (iii) no person other than the Series D Designee shall be eligible for nomination
or election as the Series D Trustee. So long as the Ovmership Condition continues to be
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satisfied, such right shall be exercisable (i) upon the first issuance of Series D Preferred Shares
and (ii) at each annual meeting of shareholders thereafter or at any special meeting held in place
thereof. During the.Investment Period and thereafter as long as the Ownership Condition
continues to be satisfied, any vacancy in the office of the Series D Trustee may be filled only by
the person designated by the Investor as the Series D Designee. The provisions contained in this
Section 6(b) constitute an electiOn by the Trust not to be subject to Section 3-804(c) of the
Maryland General Corporation Law to the extent that holders of Series D Preferred Shares are
entitled to elect the Series D Trustee to the Board of Trustees during any vacancy in the office of
such Series D Trustee. Following the expiration of the Investment Period, the right of the
Investor to designate the Series D Trustee under this Section 6(b) shall automatically terminate
once the Ownership Condition ceases to be satisfied. The right of the Investor to designate the
Series D Trustee shall not be transferable by the Investor except to an Affiliate.
(c)
Whenever dividends on the Series D Preferred Shares are in arrears
for six or more quarterly periods (whether or not consecutive) (a "Preferred Dividend Default"),
then, in accordance with the Declaration of Trust, the number of Trustees of the Trust shalJ be
a single class) shall be entitled to elect a total of one additional Trustee to the Board of Trustees
(the "Preferred Trustee") to fill such newly created Trusteeship at an annual meeting of
shareholders or a special meeting held in place thereof or at a properly called special meeting of
the holders of the shares of the Series D Preferred Shares, and at each subsequent annual meeting
of shareholders or specia1 meeting held in place thereof, until all dividends accumulated on the
Series D Preferred Shares for the past dividend periods shall have been fully paid or authorized
and declared and a sum sufficient for the payment thereof set apart for payment. The rights
conferred to the holders of Series D Preferred Shares in this Section (6)(c) (i) are separate from
any similar voting rights conferred to and exercisable by any other holders of equity securities of
the Trust (including, without limitation, the voting rights of the Parity Shares pursuant to Section
6(b) of the Articles Supplementary of the Series A Preferred Shares, Section 6(b) of the Articles
Supplementary of the Series B Preferred Shares· and Section 6(b) of the Articles Supplementary
cif the Series C Preferred Shares and the holders of Series D Preferred Shares shall not be
included in the voting class referenced therein) and (ii) shall not limit the right of the Trust to
grant separate voting rights to any other series of Preferred Shares. For the avoidance of doubt,
the right of holders of Series D Preferred Shares to designate the Preferred Trustee pursuant to
this Section 6(c) is in addition to the right of such holders to designate the Series D Trustee
pursuant to Section 6(b) above.
If and when the Dividend Preference Amount on the Series D
(d)
Preferred Shares shall have been paid in full or authorized and declared and a sum sufficient for
the payment thereof set apart for payment in full, the holders of Series D Preferred Shares shall
be divested of the voting rights set forth in clause (c) above (subject to revesting in the event of
each and every Preferred Dividend Default), the term of office of the Preferred Trustee so elected
shall expire. Upon the expiration of the term of the Preferred Trustee in accordance with the
immediately preceding sentence, the number of Trustees of the Trust shall automatically be
reduced by one. The Preferred Trustee may be removed at any time with or without cause by the
vote of, and shall not be removed otherwise than by the vote of, the holders of a majority of the
outstanding Series D Preferred Shares when they have the voting rights set forth in clause (c)
above. So long as a Preferred Dividend Default shall continue, any vacancy in the office of the
-13#1644S600 vlS

Preferred Trustee may be filled by a vote of the holders of a majority of the outstanding Series D
Preferred Shares when they have the voting rights set forth in clause (c) above. All Trustees of
the Trust shall be entitled to one vote per Trustee on any matter. The provisions contained in
Section 6(c) hereof.and in this Section 6(d) constitute an election by the Trust not to be subject to
Section 3-804(c) of the Maryland General Corporation Law to the extent that holders of Series D
Preferred Shares are entitled to elect the Preferred Trustee to the Board of Trustees during a
Preferred Dividend Default.
(e)
So long as any Series D Preferred Shares remain outstanding, the
Trust shall not, without the affinnative vote of the holders of a majority of the Series D Preferred
Shares outstanding at the time, given in person or by proxy, either in writing or at a meeting
·
(such series voting separately as a class):
(i)
authorize, create or increase the number of authorized or
issued shares of any class or series of equity securities ranking senior to the outstanding Series D
Preferred Shares with respect to the payment of dividends or the distribution of assets upon
..
.

securities, or create, authorize or issue any obligation or security convertible into or evidencing
the right to purchase any such senior equity securities;
(ii)
amend, alter or repeal the provisions of the Dec]aration of
Trust (including the tetms of the Series D Preferred Shares set forth herein), whether by merger,
consolidation or otherwise, so as to materially and adversely affect any right, preference or
voting power of the Series D Preferred Shares; provided, however, that any authorization.
creation or issuance of any other class or series of the Trust's equity securities, in each case
ranking on a parity with or junior to the Series D Preferred Shares with respect to the payment of
dividends and the distribution of assets upon Liquidation (other than additional Series D
Preferred Shares) shall not in and of itself be deemed to rnaterialJy and adversely affect the
rights, preferences or voting powers of the Series D Preferred Shares; or

(iii) provide any Trustee of the Trust with voting rights that
differ from the voting rights of any other Trustee of the Trust.
(f)
Any amendment to the terms of the Series D Preferred Shares shall
require the exclusive vote of a majority of the outstanding Series D Preferred Shares.

(g)
Conversion; Exchange. The Series D Preferred Shares shall be
exchanged for shares of newly issued Series E Cumulative Redeemable Preferred Shares, par
value $0.01 per share, having the rights and preferences set forth in Exhibit B hereto (the "Series
E Preferred Shares"), prior to any transfer in a "brokers transaction" pursuant to Rule 144 under
the Securities Act or pursuant to an offering registered under the Securities Act as provided
under the Purchase Agreement~ Any amendment to the terms of the Series E Preferred Shares as
set forth in Exhibit B before the issuance of any Series E Preferred Shares shall require
exclusively the vote of a majority of the outstanding shares of Series D Preferred Shares. The
Series D Preferred Shares shall not otherwise be convertible or exchangeable for any other
property or securities of the Trust. The Trust shall not, whether by merger, consolidation,
amendment hereto or to any other provision of the Declaration of Trust, operation oflaw or
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otherwise, effect any share split, recapitalization or similar adjustment in respect of the Series E
Preferred Shares Wlless simultaneously in connection therewith the Trust effects an identical
share split, recapitalization or similar adjustment to the Series D Preferred Shares.
(7)
Restrictions on Transfer and Shares-in-Trust. The Series D Preferred
Shares are subject to the provisions of Article VII of the Declaration of Trust and certain
restrictions. on transfer set forth in the Purchase Agreement.
.... __

(8)
Status. Alf Series D Preferred Shares which shall have been redeemed or
reacquired in any manner by the Trust shall be returned to unclassified preferred shares of the
Trust which may be issued or reclassified by the Board of Trustees from time to time in
accordance with the DecJaration of Trust, provided that such preferred shares may not be reissued or sold as Series D Preferred Shares.
(9)
Infonnation Rights. During any period in which the Trust is not subject to
the reporting requirements .of Section 13 or 15(d) of the Exchange Act and any Series D

.

.

Preferred Shares, as their names and addresses appear in the Trust's record books and without
cost to such holders, copies of the annual reports and quarterly reports that the Trust would have
been required to file with the SEC pursuant to the reporting requirements of Section 13 or 15(d)
of the Exchange Act if the Trust was subject to such Sections (other than any exhibits that would
have been required); provided, however, that (i) such annual and quarterly reports shall not be
required to comply with Regulation Gunder the Exchange Act or Item IO(e) of Regulation S-K
with respect to any "non-GAAP" financial information contained therein or Rule 3-10 or Rule 316 of Regulation S-X, and (ii) the Trust will not be required to comply with Sections 302, 906
and 404 of the Sarbanes-Oxley Act of2002 or otherwise furnish any information, certificates or
reports required by Items 307 or 308 of Regulation S-K. For the avoidance of doubt, the Trust
will be required to include the information regarding director, trustee and management
compensation required under the Exchange Act to be included in a public company's quarterly
and year-end reports, including the compensation discussion and analysis, summary
compensation table and other information required by Part III of Form 10-K. The Trust will
promptly upon written request, supply copies of such reports to any prospective holder of Series
D Preferred Shares and will mail the reports to the holders of Series D Preferred Shares within
15 days after the respective dates by which the Trust would have been required to file the reports
with the SEC if the Trust was subject to the reporting requirements of Section 13 or 15(d) of the
Exchange Act.
(10) Exclusion of Other Rights. The Series D Preferred Shares shall not have
any preferences, conversion or other rights, voting powers, restrictions, limitations as to
dividends or other distributions, qualifications or terms or conditions of redemption other than
those specifically set forth herein. The Series D Preferred Shares shall have no preemptive or
subscription rights. In connection with any issuance of Series D Preferred Shares by the Trust,
an equal number of Subsidiary Preferred Units (as defined below) will be issued by NewSub to
the holder(s) of Series D Preferred Shares being issued by NewSub.
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(11)

Subsidiary Preferred Units.

(a)
Pursuant to the Securities Purchase Agreement, dated as of
October 1, 2012 (the "Signing Date"), among the Trust, RAIT Partnership, L.P., Taberna, RAIT
Asset Holdings IV, LLC (''NewSub") and the Investor (the "Purchase Agreement"), in
connection with any issuance of Series D Preferred Shares by the Trust, an equal number of
Subsidiary Preferred Units (as defined below) will be issued by NewSub to the holder(s)
Series D Preferred Shares by NewSub. "Subsidiary Preferred Units" shall mean the preferred
wiits issued by NewSub pursuant to the Purchase Agreement and limited liability company
agreement ofNewSub.

of

(b)
The Trust shall not, whether by merger, consolidation, amendment
hereto or to any other provision the Declaration of Trust, operation of law or otherwise, effect
any share split, recapitalization or similar adjustment in.respect of the Series D Preferred Shares
unless simultaneously in connection therewith NewSub effects an identical share split,
recapitalization or similar adjustment to the Subsidiary Preferred Units.
(c)
Any payment received in respect of a Subsidiary Preferred Unit
will be allocated to the Series D Preferred Share to which such Subsidiary Preferred Unit is
linked.
(d)
In connection with any transfer of Series D Preferred Shares, an
equal nwnber of Subsidiary Preferred Units shall be transferred to the same transferee.
(12) Headings of Subdivisions. The headings of the various subdivisions
hereof are for convenience of reference only and shall not affect the interpretation of any of the
provisions hereof.
(13) Severability of Provisions. If any preferences, conversion or other rights,
voting powers, restrictions, limitations as to dividends or other distributions, qualifications or
terms or conditions of redemption of the Series D Preferred Shares set forth in the Declaration of
Trust is invalid, unlawful or incapable of being enforced by reason of any rule of law or public.
policy, all other preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions of redemption of Series
D Preferred Shares set forth in the Declaration of Trust which can be given effect without the
invalid, unlawful or unenforceable provision thereof shall, nevertheless, remain in full force and
effect, and no preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions of redemption of Series
D Preferred Shares herein set forth shall be deemed dependent upon any other provision thereof
unless so expressed therein.
Fourth: Upon any restatement of the Declaration of Trust, the terms of the Series D
Preferred Shares set forth in ARTICLE THIRD hereof shall become Article XVII of the
Declaration of Trust.
Fifth: These Articles Supplementary shall be effective at the time the State Department
of Assessments and Taxation of Maryland accepts these Articles Supplementary for record.
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SIXTH: The Series D Preferred Shares have been classified and designated by the Board
of Trustees under the authority contain-ed in the Declaration of Trust and these Articles
Supplementary have been approved by the Board of Trustees in the manner and by the vote
required by law.
fN WITNESS WHEREOF, the Trust has caused these Articles Supplementary to
be signed i11 its name and on its behalf by its Chief financial Officer and Treasurer and
witnessed by its Chief Operating Officer and Secretary on 'O<.t-<Jl...)0' ! , 2012 .

......--./

W!TN~rfe~·,'.
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Name: R-:.1slrncl 1AJ-~--Title: Chief Operating Officer and Secretary
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THE UNDERSTGNED, Chief Financial Officer and Treasurer of RAIT Financial
Trust, who executed on behalf of the Trust the Articles Supplementary of which this Certificate

is made a part, hereby acknowledges in the name and on behalf of said Trust the foregoing
Articles Supplementary to be the act of said Trust and hereby certifle that the matters and facts
set forth herein with respect to the authorization and approval thereo are true in all material
respects under penalties of perjury.
•
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EXHIBIT A
Form of Promissory Note

THIS SECURITY HAS NOT BEEN REGISTERED WITH THE SECURITIES AND
EXCHANGE COMMISSION IN RELIANCE UPON AN EXEMPTION FROM
REGISTRATION UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE
"SECURITIES ACT"), AND, ACCORDINGLY, MAY NOT BE OFFERED OR SOLD
EXCEPT PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE
SECURITIES ACT OR AN EXEMPTION THEREFROM.
PROMISSORY NOTE

$[

l

[DATE}

FOR VALUE RECENED, RAIT Financial Trust, a Maryland real estate investment trust
(the "Company"), promises to pay to the order of [
J ("Holder"), the principal
($f
]) and interest on the outstanding principal
amount of
amount as provided below.

r

]

This note (this "Note") is being issued pursuant to the Articles Supplementary
filed with the Department of Assessments and Taxation of the State of Maryland with respect to
the Company's Series D Cumulative Redeemable Preferred Shares of Beneficial Interest, par
value $0.01 per share (the "Articles Supplementary"). Capitalized terms not otherwise defined
herein shall have the meanings provided in the Securities Purchase Agreement, dated as of
October 1, 2012, by and among the Company, RAIT Partnership, L.P., Taberna Realty Finance
Trust, RAIT Asset Holdings IV, LLC and ARS VI Investor I, LLC.
The tenns and conditions of this Note are as follows:

1. .
This Note shall accrue interest (calculated on the basis of a 360-day year of 30day months, computed annually) on the unpaid principal amount of this Note at a rate of twelve
and one half percent (12.5%) per annum (the "Interest Rate"), payable quarterly in arrears on
March 31, June 30, September 30 and December 31 of each year until such unpaid principal is
paid or prepaid in cash in full.
2.
The principal amount of this Note and all accrued and unpaid interest thereon
shall be due on f
] 1 (the "Maturity Date"). On the Maturity Date, the Company
shall pay to Holder all principal and accrued but unpaid interest thereon.
3.
Each payment upon this Note shall be made at ~f_ ___.]or any other place that.
Holder may direct in writing.
1

180 days from the applicable redemption date.
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4.
The Company, at its option, may make prepayments of the principal of, and the
interest on, this Note in whole or in part (in minimum increments of $1,000,000, or if less, the
remaining principal amount of the Note), at any time without premium or penalty, but with
accrued interest to the date of such prepayment applicable to the principal amount of the Note
being prepaid.

5.

Each of the following shall constitute an "Event of Default" under this Note:

a.

The occurrence of a Change of Control;

b.
the Company shall, pursuant to or within the meaning of the United States
Bankruptcy Code or any other foreign, federal or state Law relating to insolvency
or relief of debtors (a "Bankruptcy Law") (i) commence a voluntary case or
proceeding, (ii) consent to the entry of an order for relief against it in an
involuntary case, (iii) consent to the appointment of a trustee, receiver, assignee,
liquidator or similar official or (iv) make an assignment for the benefit of its
c.
a court of competent jurisdiction enters an order or decree under any
Bankruptcy Law that (i) is for relief against the Company in an involuntary case,
(ii) appoints a trustee, receiver, assignee, liquidator or similar official for the
Company or substantially alJ of the Company's properties or (iii) orders the
liquidation of the Company, and in each case, the order or decree is not dismissed
within 90 days;
d.
the Company fails to pay when due any principal or interest under this
Note or any other note issued pursuant to the Warrants, the Common Share
Appreciation Rights or the Articles Supplementary, and such failure continues
unremedied for a period often (10) days; or

e.
the occurrence of a default or event of default and the continuation thereof
under the terms of any agreement, contract, note or other instrument to which any
Issuer Party or any of their respective Subsidiaries is a party which has resulted in
the acceleration of in excess of $25.0 million in Recourse Indebtedness and which
acceleration has not been rescinded or cured and has not been stayed or restricted
by judicial order or process and such occurrence and continuation continues for a
period of two (2) business days after Holder's delivery of written notice to the
Company of such occurrence and continuation.
Upon the occurrence of any Event of Default specified in clauses (a) through (c)
above after the issuance of this Note and separate from the event that gave rise to
the issuance of this Note, all amounts owing with respect to this Note shall
become immediately due and payable to Holder automatically and without any
requirement of notice from Holder. Upon the occurrence of an Event of Default
specified in clauses (d) through (e) above, Holder may declare all amounts owing
with respect to this Note and any other note issued to the Holder pursuant to the
Warrants, the Common Share Appreciation Rights or Articles Supplementary to
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be, and they shall thereupon forthwith become. immediately due and without
. presentment, demand, protest or other notice of any kind.
6.
Nothing in this Note shall require the Company to pay interest at a rate in excess
of the maximum rate permitted by applicable law and the interest rate otherwise applicable to
this Note (including any default rate of interest) sha11 be reduced, if necessary, to conform to
such maximum rate.
7.
The Company -waives demand for payment, presentment, notice of dishonor and
protest of this Note. 8.
No waiver by any party of any default with respect to any provision, condition or
requirement of this Note shall be deemed to be a continuing waiver in the future_ or a waiver of
any other provisions, condition or requirement hereof nor shall any delay or omission of any
party to' exercise any right hereunder in any manner impair the exercise of any such right
accruing to it thereafter. No provision of this Note may be waived other than in a written

.

.

.

. .

9.
Holder may sell or assign, or grant participations in, all or a portion of, its interest
in this Note without the prior written consent of the Company (the "Note Interest") and, in
connection therewith, may make available to any prospective purchaser, assignee or participant
any infonnation relative to the Company in his possession. The Holder shall promptly notify the
Company of any such sa1e, assignment or participation grant. The Company may not assign any
ofits rights hereunder without the prior written consent of Holder.
10.
This Note and any term hereof may be changed, discharged or terminated only by
an instrument in writing signed by the Company and the Holder. If any term or provision of this
Note shall be held invalid, illegal or unenforceable, the validity of all other terms and provisions
hereof shall in no way be affected thereby. The parties hereby irrevocably submit to the
exclusive jurisdiction of the United States District Court and other courts of the United States
sitting in New York City in the State of New York for the purposes of any suit, action or
proceeding arising out of or relating to this Note. This Note shall be governed by and construed
in accordance with the internal procedural and substantive laws of the State of New York,
without giving effect to the choice of law provisions of such state that would cause the
application of the laws of any other jurisdiction.
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JN WITNESS WHEREOF, the undersigned has executed this Note on the day and year
first above written.

RAIT FINANCIAL TRUST
By:
Name:
Title:

Acknowledged and agreed to by:

By:

~~~~~~~~~~~

Name:
Title:
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EXHIBITB
Series E Cumulative Redeemable Preferred Shares of Beneficial Interest
(Par Value $0.01 Per Share)

FIRST:
Under the authority set forth in Article VI of the Declaration of Trust of
the Trust, as amended (which, as hereinafter amended, restated or supplemented from time to
time is herein called the "Declaration of Trusf'), the Board of Trustees of the Trust (the "Board
of Trustees") by resolutions dated as of September 27, 2012, designated and classified 4,000,000
shares of the authorized but unissued unclassified preferred shares of beneficial interest, par
value $0.01 per share, of tI?-e Trust as the "Series E Cumulative Redeemable Preferred Shares of
Beneficial Interest," par value $0.0l per share, and has provided for the issuance of such series.
SECOND:
The classification increases the number of shares clas'sified as Series E
Cumulative Redeemable Preferred Shares of Beneficial Interest, par value $0.0l per share, from
0 shares immediately prior to the classification to 4,000,000 shares immediately after the
.
. .

beneficial interest, par value $0.01 per share, from 8,340,000 shares immediately prior to the
classification to 4,340,000 shares immediately after the classification. Prior to this classification,
the Trust had classified:
(1}
4,760,000 shares as 7.75% Series A Cumulative Redeemable Preferred
Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the "Series A Preferred
Shares");
(2)
4,300,000 shares as 8.375% Series B Cumulative Redeemable Preferred
Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the "Series B Preferred
Shares"); and

(3)
3,600,000 shares as 8.875% Series C Cumulative Redeemable Preferred
Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the "Series C Preferred
Shares").
(4)
4,000,000 shares as Series D Cumulative Redeemable Preferred Shares of
Beneficial Interest, par value $0.01 per share, of the Trust (the "Series D Preferred Shares").
THIRD: The preferences, conversions and other rights, voting powers, restrictions,
limitations as to dividends and other distributions, qualifications and terms and conditions of
redemption of the Series E Cumulative Redeemable Preferred Shares of Beneficial Interest are as
follows:
(1)
Designation and Number. A series of preferred shares of beneficial
interest, par value $0.01 per share (the "Preferred Shares"), designated as the "Series E
Cumulative Redeemable Preferred Shares of Beneficial Interest" (the "Series E Preferred
Shares"), is hereby established. The number of Series E Preferred Shares shall be 4,000,000
shares. The par value of Series E Preferred Shares shall be $0.01 per share.
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(2)
Rank. The Series E Preferred Shares, will, with respect to dividend rights,
redemption rights and rights upon any voluntary or involuntary liquidation, dissolution or
winding up of the Trust (a "Liquidation"), rank:
(a)
senior to all common shares of beneficial interest, par value $0.03
per share, of the Trust (the "Common Shares") and to all equity securities issued or to be issued
by the Trust the terms of which provide that such equity securities shall rank junior to the Series
E Preferred Shares (sometimes the Common Shares and such equity securities are collectively
referred to as "Junior Shares");
(b)
on a parity with all equity securities issued or to be issued by the
Trust (other than those referred to in clauses (a) and (c)), including, without limitation, the Series
A Preferred Shares, the Series B Preferred Shares, the Series C Preferred Shares and the Series D
Preferred Shares (sometimes the Series A Preferred Shares, the Series B Preferred Shares, the
Series C Preferred Shares, the Series D Preferred Shares and such other equity securities are
collectively referred to as "Parity Shares"); and
(c)
junior to all (i) equity securities issued or to be issued by the Trust
the terms of which specifically provide that such equity securities rank senior to the Series E
Preferred Shares and (ii) existing and future indebtedness of the Trust.
The term "equity securities" does not include debt securities of the Trust that are convertible into
or exchangeable for equity securities of the Trust, which debt securities will rank senior to the
Series E Preferred Shares prior to conversion or exchange.

(3)

Dividends.

(a)
Holders of Series E Preferred Shares shall be entitled to receive,
when, as and if authorized by the Bo.ard of Trustees and declared by the Trust, out of legally
available funds of the Trust, cumulative preferential cash dividends at the Applicable Dividend
Rate (as defmed below) of the Liquidation Preference (as defined below) per Series E Preferred
Share per annum; provided, however, that during any period of time that either (i) the Trust is
not subject to the reporting requirements of Section 13 or 15(d) of the Securities Exchange Act
of 1934, as amended (the "Exchange Act"), or (ii) there exists one or more Default Events (as
defined below) and any Series E Preferred Shares are outstanding, the Applicable Dividend Rate
shall be increased by 250 basis points. "Default Event" means (unless waived by the holders of a
majority of the outstanding Series E Preferred Shares) (i) the failure by the Trust to make any
payment hereunder, which failure to pay has continued uncured for a period of 10 days~ or (ii)
the failure by the Trust and Subsidiaries of the Trust to perform in all material respects any other
term, covenant or agreement contained herein not otherwise addressed in clause (i) above, which
failure to perform (if susceptible of cure) has continued uncured for a period of 60 days after the
earlier of the receipt of a notice of such failure to perform by the holders of a majority of the
outstanding Series E Preferred Shares or the Trust first becoming aware of such failure.
Dividends on each Series E Preferred Share shall accrue and cumulate from the date of original
issuance of such Series E Preferred Share to, but excluding, the Dividend Payment Date (as
defined below), and shall be payable quarterly in arrears on March 31, June 30, September 30
and December 31 of each year or, if not a business day, the next succeeding business day (each a
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"Dividend Payment Date"), commencing, with respect to any Series E Preferred Share, on the
Dividend Payment Date next succeeding the date of original issuance of such share but in any
event no earlier than December 31, 2012. Any dividend payable on the Series E Preferred
Shares for any partial dividend period shall be pro rated and computed on the basis of a 360-day
year consisting of twelve 30-day months. Dividends shall be payable to holders of record as they
appear in the share transfer records of the Trust at the close of business on the applicable
dividend record date, which shall be the first day of the calendar month in which the applicable
Dividend Payment Date falls or, if not a business day, the next succeeding business day or such
other date designated by the Board of Trustees for the payment of dividends that is not more than
30 nor less than 10 calendar days immediately preceding such Dividend Payment Date (each, a
"Dividend Record Date"). "Applicable Dividend Rate" means (a) 7.5% for any period from and
after October 1, 2012 (the "Signing Date") until the date that immediately precedes the third
anniversary of the Signing Date, (b) 8.5% for any period from and after the third anniversary of
the Signing Date until the date that immediately precedes the sixth anniversary of the Signing
Date, and (c) on the sixth anniversary of the Signing Date and on each anniversary of the Signing .
Date thereafter, the Applicable Dividend Rate then in effect will be increased by 50 basis points.
Sal!lsidittt'1 metlflS HII) PersOH of .'ll1ieh a mi.1jooity ol {&) tin; secazities 01 othru owue1sliip
interest having ordinary voting power (absolutely or contingently) for the election of directors or
other persons performing similar functions, or (b) equity interests of such Person, in each of
clause (a) or (b), are owned directly or indirectly by Company or any of its Subsidiaries or
affiliates.
(b)
Notwithstanding anything to the contrary contained herein,
dividends on the Series E Preferred Shares shall accrue and cumulate whether or not the Trust
has earnings, whether or not there are funds legally available for payment of such dividends and
whether or not such dividends are authorized by the Board of Trustees and declared by the Trust.
Accumulated but unpaid dividends on the Series E Preferred Shares shall cumulate as of the
Dividend Payment Date on which they first become payable or on the date of redemption, as the
case may be. No interest, or sum of money in lieu of interest, shall be payable in respect of any
dividend payment or payments on Series E Preferred Shares which may be in arrears.

(c)
Except as provided in clause (d) below, if any Series E Preferred
Shares are outstanding, no dividends (collectively, "Parity and Junior Dividends"), other than
distributions in kind of Common Shares or other shares of the Trust's equity securities ranking
junior to the Series E Preferred Shares as to dividends, may be paid or set apart for payment on
the Junior Shares or Parity Shares unless full cumulative dividends (the "Dividend Preference
Amount'') due on any past or contemporaneous Dividend Payment Date have been or
contemporaneously are authorized and declared and paid or set apart for payment as of the
payment date of the relevant Parity and Junior Dividend. Notwithstanding anything herein the
contrary, the Trust may declare and pay Parity and Junior Dividends without paying or setting
apart for payment any amounts with respect to the dividend due on the Series E Preferred Shares
for any dividend period the Dividend Payment Date of which has not occurred as of the date of
the declaration or payment of the Parity and Junior Dividends so long as the full Dividend
Preference.Amount has been paid through the most recent Dividend Payment Date for the Series
E Preferred Shares.

to
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(d)
When dividends are not paid in full (or a sum sufficient for such
full payment is not so set apart) upon the Series E Preferred Shares and all other Parity Shares,
all dividends authorized and declared upon the Series E Preferred Shares, shall be authorized and
declared pro rata so that the amount of dividends authorized and declared per Series E Preferred
Share and each such other Parity Share shall in all cases bear to each other the same ratio that
accumulated dividends per Series E Preferred Share and such other Parity Share (which shall not
include any accumulation in respect of unpaid dividends for prior dividend periods if such other
equity securities do not have a cumulative dividend) bear to each other.
(e)
Notwithstanding the above, the Trust shall not be prohibited from
(i) declaring or paying or setting apart for payment any dividend or distribution on any Parity
Shares or Junior Shares or (ii) redeeming, purchasing or otherwise acquiring any Parity Shares or
Junior Shares, in each case, if such declaration, payment, redemption, purchase or other
acquisition is necessary to maintain the Trust's qualification as a real estate investment trust
("REIT") under Sections 856 through 860 of the Internal Revenue Code of 1986, as amended
(the "Code").
(t)
No dividends on Series E Preferred Shates shall be authorized by
the Board of Trustees or declared or paid or set apart for payment by the Trust if such declaration
or payment or setting apart for payment shall be restricted or prohibited by law.

(g)
If, for any taxable year, the Trust elects to designate as "capital
gain dividends" (as defined in Section 857 of the Code) any portion (the "Capital Gains
Amount") of the dividends (as determined for federal income tax purposes) paid or made
available for the year to holders of all classes of shares (the "Total Dividends"). then the portion
of the Capital Gains Amount that shall be allocable to the holders of Series E Preferred Shares
shall be the amount that the total dividends (as determined for federal income tax purposes) paid
or made available to the holders of the Series E Preferred Shares for the year bears to the Total
Dividends. The Trust may elect to retain and pay income tax on its net long-tenn capital gains.
In such a case, the holders of Series E Preferred Shares would include in income their
appropriate share of the Trust's undistributed long-term capital gains, as designated by the Trust.
(h)
In determining whether a distribution (other than upon a
Liquidation), by dividend, redemption or otherwise, is permitted, amounts that would be needed,
if the Trust were to be dissolved_ at the time of the distribution, to satisfy the Liquidation
Preference and the liquidation preference (if any) of any Parity Shares and Junior Shares will not
be added to the Trust's total liabilities.

(i)
Holders of Series E Preferred Shares shall not be entitled to any
dividends, whether payable in cash, property or shares, in excess of full cumulative dividends on
the Series E Preferred Shares as described above. Any dividend payment made on the Series E
Preferred Shares shall first be credited against the earliest accumulated but unpaid dividend due
with respect to the Series E Preferred Shares which remains payable.
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(4)

Liquidation Preference.

(a)
In the event of any Liquidation, the holders of Series E Preferred
Shares then outstanding shall be entitled to receive out of the assets of the Trust available for
distribution to shareholders (after payment or provision for payment of all debts and other
liabilities of the Trust) an amount equal to (i) $25.00 per share in the case of a Liquidation
occumng on or after the fifth anniversary ofthe Signing Date, and (ii) $26.25 per share in the
case of a Liquidation occurring prior to the fifth anniversary of the Signing Date, in either case,
plus any accumulated and unpaid dividends thereon to the date of payment (the "Liquidation
Preference"), whether or not authorized and declared, before any distribution of assets is made to
holders of Common Shares and any other Junior Shares.

(b)
If, upon any such Liquidation, the assets of the Trust are
insufficient to make full payment to holders of the Series E Preferred Shares and any Parity
Shares, then the holders of the Series E Preferred Shares and a11 other such classes or series of
Parity Shares shall share ratably in any di:;:tribution of assets in proportion to the full liquidating

.

.

.

(c)
Written notice of any such Liquidation, stating the payment date or
dates when, and the place or places where, the amounts distributable in such circumstances shall
be payable, shall be given by first class mail, postage pre-paid, not less than 30 nor more than 60
calendar days immediately preceding the payment date stated therein, to each record holder of
the Series E Preferred Shares at the respective addresses of such holders as the same shall appear
on the share transfer records of the Trust.
(d)
After payment of the full amount of the Liquidation Preference, the
holders of Series E Preferred Shares shall have no right or claim to any of the remaining assets of
the Trust.
(e)
None of a consolidation or merger of the Trust with or into another
entity, the merger of another entity with or into the Trust, a statutory share exchange by the Trust
or a sale, lease, transfer or conveyance of all or substantially all of the Trust's property or
business shall be considered a Liquidation.
(f)
In determining whether a distribution (other than upon voluntary or
involuntary dissolution) by dividend, redemption or other acquisition of shares of the Trust or
otherwise is permitted under Maryland law, amounts that would be needed, if the Trust were to
be dissolved at the time of the distribution, to satisfy the preferential rights upon dissolution of
the holders of Series E Preferred Shares and the preferential rights (if any) of any Parity Shares
and Junior Shares will not be added to the Trust's total liabilities.

(5)

Redemption.

(a)
Trust Redemption Right. The Trust shall not have the right to
redeem the Series E Preferred Shares prior to the fifth anniversary of the Signing Date, except
that the Trust shall have the right to redeem the Series E Preferred Shares prior to the fifth (5lh)
anniversary of the Signing Date at a redemption price of $26.25 per share, plus all accumulated
and unpaid dividends thereon to, but excluding, the date ofredemption, whether or not
-27ft1644S600 v!S

authorized and declared in whole or in part to maintain the Trust's qualification as a REIT under
the Code. On or after the fifth (5 1h) anniversary of the Signing Date, the Trust, at its option, upon
giving notice as provided below, may redeem the Series E Preferred Shares, in whole or from
time to time in part, for cash, at a redemption price of $25.00 per share, plus all accumulated and
unpaid dividends thereon to, but excluding, the date of redemption, whether or not authorized
and declared. Upon the consummation of a Change of Control, the Trust, upon giving notice as
provided below, shall redeem all but not Jess than all the Series E Preferred Shares for cash, at
redemption pric'e of $26.25 per share prior to the fifth (5th) anniversary of the Signing Date and
$25.00 per share on or after the fifth (5 1h) anniversary of the Signing Date, in each case, plus all
accumulated and unpaid dividends thereon to, but excluding, the date of redemption, whether or
not authorized and declared. The redemption right of the Trust under this Section 5(a) is referred
to as the "Trust Redemption Right."

a

(b)

The term "Change of Control" means an event or series ofrelated

events by whlch:
13(d) and 14(d) of the Exchange Act, but excluding any employee benefit plan of such person or
its Subsidiaries, and any person or entity acting in its capacity as trustee, agent or other fiduciary
or administrator of any such plan) becomes the "beneficial owner" (as defined in Rules 13d-3
and 13d-5 Wlder the Exchange Act, except that a person or group shall be deemed to have
"beneficial ownership" of all securities that such person or group has the right to acquire,
whether such right is exercisable immediately or only after the passage of time (such right, an
"option right")), directly or indirectly, of25% or more of the outstanding equity securities of the
Trust entitled to vote for members of the Board of Trustees of the Trust (taking into account all
such securities that such person or group has the right to acquire pursuant to any option right);
(ii)
at any time a majority of the members of the Board of
Trustees of the Trust cease to be composed of individuals (x) who were members of the Board of
Trustees on the first day of the 12 consecutive months immediately preceding such date, (y)
whose election or nomination to the Board of Trustees was approved by individuals referred to in
clause (x) above constituting at the time of such election or nomination at least a majority of the
Board of Trustees or (z) whose election or nomination to the Board of Trustees was approved by
individuals referred to in clauses (x) and (y) above constituting at the time of such election or
nomination at ]east a majority of the Board of Trustees (excluding, in the case of both clause (y)
and clause (z), any individual whose initial nomination for, or assumption of office as, a member
of the Board of Trustees occurs as a result of an actual or threatened solicitation of proxies or
consents for the election or removal of one or more Trustees by any person or group other than a
solicitation for the election of one or more Trustees by or on behalf of the Board of Trustees)~
(iii)
any consolidation or merger of the Trust with or into any
other Person, any merger of another Person into the Trust or any conveyance, transfer, sale, lease
or other disposition of all or substantially an of the properties, assets or business of the Trust to
another Person, other than (x) any consolidation or merger (A) that does not result in any
reclassification, conversion, exchange or cancellation of outstanding shares of the Trust and (B)
pursuant to which holders of shares of the Trust immediately prior to such transaction have the
entitlement to exercise, directly or indirectly, 75% or more of the total voting power of all shares
-28, #16445600 vlS

of the Trust entitled to vote generally in the election of Trustees or equivalent positions of the
continuing or surviving entity immediately after such transaction or (y) any merger which is
effected solely to change the jurisdiction of fonnation of the Trust;
(iv) the Trust is liquidated or dissolved or a resolution is passed
by the Board of Trustees approving a plan of liquidation or dissolution of the Trust;
(v)
the Trust shall cease to own, directly or indirectly, l 00% of
the general partner interests ofRAIT Partnership, L.P., a Delaware limited partnership (the
"Operating Partnership"), at least 67% of the limited partner interests of the Operating
Partnership and 100% of the common shares of beneficial interest ofTabema Realty Finance
Trust, a Maryland real estate investment trust ("Taberna"); or
(vi) the Operating Partnership shall cease to own, directly or
indirectly, 100% of the common equity interests ofRAIT Asset Holdings JV, LLC, a Delaware
limited liability company.
(c)
I fewer than all of the outstanding Series E Prefened Shares are to
be redeemed pursuant to the Trust Redemption Right, the shares to be redeemed shall be selected
pro rata (as nearly as practicable without creating fractional shares) or by lot or by such other
equitable method as may be prescribed by the Board of Trustees. If such redemption is to be by
lot and, as a result of such redemption, any holder of Series E Preferred Shares would become a
holder ofa number of Series E Preferred Shares in excess of the Ownership Limit (as defined in
Article VII of the Declaration of Trust) or the Excluded Holder Limit (as defined in Article Vil
of the Declaration of Trust), as applicable, except·as provided in Section l(G) of Article VII of
the Declaration of Trust, because such holder's Series E Preferred Shares were not redeemed, or
were only redeemed in part, then the Trust shall redeem the requisite number of Series E
Preferred Shares of such holder such that no holder will hold in excess of the Ownership Limit or
the Excluded HolderLimit, as applicable, subsequent to such redemption or otherwise transfer
the shares pursuant to Article VII.
(d)
No Series E Preferred Shares, Common Shares or any other Junior
Shares or Parity Shares shall be redeemed, purchased or otherwise acquired for any consideration
(or any monies be paid to or made available for a sinking fund for the redemption of any such
shares) by the Trust (except by conversion into or exchange for Junior Shares or Parity Shares)
unless:·
the Dividend Preference Amount with respect to all
Series E Preferred Shares has been or contemporaneously is authorized and declared and paid, or
a sum sufficient for the payment thereof is set apart for payment at the time of such relevant
acquisition; and
(i)

the dividend with respect to any Series E Preferred Shares
for which a notice of redemption has been given with respect to any partial dividend period from
the prior Dividend Payment Date to, but excluding, the redemption date, computed, in the case of
such partial dividend period, in accordance with Section 3(a) above, has been or
contemporaneously is authorized and declared and paid or set apart for such payment at the time
(ii)
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of such relevant acquisition. The restrictions in this Section 5 shall not prevent the repurchase or
transfer of Common Shares, Junior Shares or Parity Shares of any series of the Trust pursuant to
Article VII of the Declaration of Trust or otherwise in order to enforce the ownership restrictions
set forth in Article VII and ensure that, among other things, the Trust remains qualified as a
REIT for United States federal income tax purposes, or the redemption, purchase or acquisition
of Series E Preferred Shares pursuant to a purchase or exchange offer made on the same terms to
all holders of the Series E Preferred Shares.
(e)
Prior to or contemporaneous with any redemption of Series E
Preferred Shares, the Trust shall pay, in cash, any accumulated and unpaid dividends on the
Series E Preferred Shares for which a notice of redemption has been given to the redemption
date, whether or not authorh·.ed and declared.
(f)
The following provisions set forth the procedures for redemption
pursuant to the Trust Redemption Right: ·

prepaid, no less than 30 nor more than 60 calendar days immediately preceding the redemption
date, addressed to the respective holders of record of the Series E Preferred Shares to be
redeemed at their respective addresses as they appear on the share transfer records of the Trust.
No failure to give such notice or any defect thereto or in the mailing thereof shall affect the
validity of the proceedings for the redemption of any Series E Preferred Shares except as to the
holder to whom notice was defective or not given.
(ii)
In addition to any information required by law or by the
applicable rules of any exchange or automated interdealer quotation system upon which the
Series E Preferred Shares may be listed or admitted to trading, each notice shall state: (A) the
redemption date; (B) the redemption price; (C) the number of Series E Preferred Shares to be
redeemed; (D) the place or places where the holders of Series E Preferred Shares may surrender
certificates for payment of the redemption price; and (E) that dividends on the Series E Preferred
Shares to be redeemed will cease to accumulate on the redemption date.
(iii)
On or after the redemption date, each holder of Series E
Preferred Shares to be redeemed shall present and surrender the certificates evidencing his or her
Series E Preferred Shares to the Trust at the place designated in the notice of redemption and
thereupon the redemption price of such shares (including all accumulated and unpaid dividends
up to, but excluding, the redemption date) shall be paid to or on the order of the person whose
name appears on such certificate evidencing Series E Preferred Shares as the owner thereof and
each surrendered certificate shall be canceled. Iffewer than all of the shares evidenced by any
such certificate evidencing Series E Preferred Shares are to be redeemed, a new certificate shall
be issued evidencing the unredeemed shares.

(iv)
From and after the redemption date (unless the Trust
defaults in payment of the redemption price), all dividends on the Series E Preferred Shares
designated for redemption and all rights of the holders thereof, except the right to receive the
redemption price thereof and all accumulated and unpaid dividends up to, but excluding, the
redemption date, shall terminate with respect to such shares and such shares shall not thereafter
-30#16445600 vl5

be transferred (except with the consent of the Trust) on the Trust's share transfer records, and
such shares shall not be deemed to be outstanding for any purpose whatsoever. At its election, ·
the Trust, prior to a redemption date, may irrevocably deposit the redemption price (including
accumulated and unpaid dividends to, but excluding, the redemption date) of the Series E
Preferred Shares so called for redemption in trust for the holders thereof with a bank or trust
company, in which case the redemption notice to holders of the Series E Preferred Shares to be
redeemed shall (A) state the date of such deposit, (B) specify the office of such bank or trust
company as the place of payment of the redemption price and (C) require such holders to
surrender the certificates evidencing such shares at such place on or about the date fixed in such
redemption notice (which may not be later than the redemption date) against payment of the.
redemption price (including all accmnulated and unpaid dividends to, but excluding, the
redemption date). Any monies so deposited which remain unclaimed by the holders of the Series
£Preferred Shares at the end of two years after the redemption date shall be retumed by such
bank or trust company to the Trust.
(g)

The Series E Preferred Shares have no stated maturity and will not

.

.

Section 2(G) of Article VII of the Declaration of Trust.
(h)
Subjecfto applicable law and the limitations on purchases,
redemptions or other acquisitions set forth in Section 5 hereof, the Trust may, at any time and
from time to time, purchase any Series E Preferred Shares in the open market, by tender or by
private agreement.

(6)

Voting Rights.

(a)
Holders of the Series E Preferred Shares shall not have any voting
rights, except as set forth below.

(b)
Whenever dividends on the Series E Preferred Shares are in arrears
for six or more quarterly periods (whether or not consecutive) (a "Preferred Dividend Default"),
then, in accordance with the Declaration of Trust, the number of Trustees of the Trust shall be
automatically increased by two, and the holders of Series E Preferred Shares (voting together as
a single class with the Series A Preferred Shares, Series B Preferred Shares, Series C Preferred
Shares and other equity securities of the Trust upon which like voting rights have been conferred
and are exercisable (collectively, the "Parity Preferred Shares")) shall be entitled to elect a total
of two additional Trustees to the Board of Trustees (the "Preferred Trustees") to fill such newly
created Trusteeships at an annual meeting of shareholders or a special meeting held in place
thereof or at a properly called special meeting of the holders of the shares of the Series E
Preferred Shares and of any Parity Preferred Shares, and at each subsequent annual meeting of
shareholders or special meeting held in place thereof, until all dividends accumulated on the
Series E Preferred Shares for the past dividend periods shall have been fully paid or authorized
and declared and a sum sufficient for the payment thereof set apart for payment. This clause (b)
shall not limit the right of the Trust to grant separate voting rights to any other series of Preferred
Shares.
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(c)
If and when the Dividend Preference Amount on the Series E
Preferred Shares shall have been paid in full or authorized and declared and a sum sufficient for
the payment thereof set apart for payment in full, the holders of Series E Preferred Shares shall
be divested of the voting rights set forth in clause (b) above (subject to revesting in the event of
each and every Preferred Dividend Default) and, if the Dividend Preference Amount and all
dividend arrearages on all other series of Parity Preferred Shares giving rise to voting rights with
respect to the Preferred Trustees have been paid in full or authorized and declared by the Board
of Trustees. and set aside for payment in full, the term of office of the Preferred Trustees so
elected shall expire. Upon the expiration of the term of the Preferred Trustees in accordance
with the immediately preceding sentence, the number of Trustees of the Trust shall automatically
be reduced by the number of Preferred Trustees whose term has expired. Any Preferred Trustee
may be removed at any time with or without cause by the vote of, and shall not be removed
otherwise than by the vote of, the holders of a majority of the outstanding Series E Preferred
Shares when they have the voting rights set forth in clause (b) above and all other series of Parity
Preferred Shares (voting as a single class). So long as a Preferred Dividend Default shall
•-----~co=n=t=in=u~e, any vacancy in the office of a Preferred Trustee may be filled by written consent of the

,

'

of the outstanding Series E Preferred Shares when they have the voting rights set forth in clause
(b) above and all other series of Parity Preferred shares (voting as a single class). The Preferred
Trustees shall be entitled to one vote per Trustee on any matter. The provisions contained in
Section 6(b) hereof and in this Section 6(c) constitute an election by the Trust not to be subject to
Section 3-804(c) of the Maryland General Corporation Law to the extent that holders of Series E
Preferred Shares and any Parity Preferred Shares are entitled to elect the Preferred Trustees to
the Board of Trustees during a Preferred Dividend Default.
(d)
So long as any Series E Preferred Shares remain outstanding, the
Trust shall not, without the affirmative vote of the holders of a majority of the Series E Preferred
Shares outstanding at the time, given in person or by proxy, either in writing or at a meeting
(such series voting separately as a class):
(i)
authorize, create or increase the number of authorized or
issued shares of any class or series of equity securities ranking senior to the outstanding Series E
Preferred Shares with respect to the payment of dividends or the distribution of assets upon
Liquidation or reclassify any authorized equity securities of the Trust into any such senior equity
securities, or create, authorize or issue any obligation or security convertible into or evidencing
the right to purchase any such senior equity securities;
(ii)
amend, alter or repeal the provisions of the Declaration of
Trust (including the terms of the Series E Preferred Shares set forth herein), whether by merger,
consolidation or otherwise, so as to materially and adversely affect any right, preference or
voting power of the Series E Preferred Shares; provided, however, that any authorization,
creation or issuance of any other class or series-of the Trust's equity securities, in each case
ranking on a parity with or junior to the Series E Preferred Shares with respect to the payment of
dividends and the distribution of assets upon liquidation (other than additional Series E Preferred
Shares) shall not in and of itself be deemed to materially and adversely affect the rights,
preferences or voting powers of the Series E Preferred Shares; or
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(iii)
provide any Trustee of the Trust with voting rights that
differ from the voting rights of any other Trustee of the Trust.
(e)
Any amendment to the tenns of the Series E Preferred Shares shall
require the exclusive vote of a majority of the outstanding Series E Preferred Shares.
(7)
Conversion. The Series E Preferred Shares shall not be convertible or
exchangeable for any other property or securities of the Trust. The Trust shall not, whether by
merger, consolidation, amendment hereto or to any other provision of the Declaration of Trust,
operation oflaw or otherwise; effect any share split, recapitalization or similar adjustment in
respect of the Series D Preferred Shares unless simultaneously in connection therewith the Trust
effects an identical share split, recapitalization or similar adjustment to the Series E Preferred
Shares
(8)
Restrictions on Transfer and Shares-in-Trust. The Series E Preferred
Shares are subject to the provisions of Article VII of the Declaration of Trust.
(9)
Status. All Series E Preferred Shares which shall have been redeemed or
reacquired in any ma.nller by the Trust shall be returned to unclassified preferred shares of the
Trust which may be issued or reclassified by the Board of Trustees from time to time in
accordance with the, Declaration of Trust, provided that such preferred shares may not be reissued or sold as Series E Preferred Shares.
(10) Infonnation Rights. During any period in which the Trust is not subject to
the reporting requirements of Section 13 or 15(d) of the Exchange Act and any Series E
Preferred Shares are outstanding, the Trust shall transmit by mail to all holders of Series E
Preferred Shares, as their names and addresses appear in the Trust's record books and without
cost to such holders, copies of the annual reports and quarterly reports that the Trust would have
been required to,file with the SEC pursuant to the reporting requirements of Section 13 or 15(d)
of the Exchange Act if the Trust was subject to such Sections (other than any exhibits that would
have been required)~ provided, however, that (i) such annual and quarterly reports shall not be
required to comply with Regulation Gunder the Exchange Act or Item IO(e) of Regulation S·K
with respect to any "non-GAAP" financial information contained therein or Rule 3 ~I 0 or Rule 316 of Regulation S-X and (ii) the Trust will not be required to comply with Sections 302, 906
and 404 of the Sarbanes-Oxley Act of 2002 or otherwise furnish any information, certificates or
reports required by Items 307 or 308 of Regulation S-K. For the avoidance of doubt, the Trust
will be required to include the information regarding director, trustee and management
compensation required under the Exchange Act to be included in a public comp~y's quarterly
and year-end reports, including the compensation discussion and analysis. summary
compensation table and other information required by Part III of Form 10-K. The Trust will
promptly upon written request, supply copies of such reports to any prospective holder of Series
E Preferred Shares and will mail the reports to the holders of Series E Preferred Shares within 15
days after the respective dates by which the Trust would have been required to file the reports
with the SEC if the Trust was subject to the reporting requirements of Section 13 or 15(d) of the
Exchange Act.
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(11) Exclusion of Other Rights. The Series E Preferred Shares shall not have
any preferences, conversion or other rights, voting powers, restrictions, limitations as to
dividends or other distributions, qualifications or terms or conditions of redemption other than
those specifically set forth herein. The Series E Preferred Shares sha11 have no preemptive or
subscription rights.
(12) Headings of Subdivisions. The headings of the various subdivisions
hereof are for convenience of reference only and shall not affect the inteipretation of any of the
provisions hereof.

(13) Severability of Provisions. If any preferences, conversion or other rights,
voting powers, restrictions, limitations as to dividends or other distributions, qualifications or
terms or conditions of redemption of the Series E Preferred Shares set forth in the Declaration of
Trust is invalid, unlawful or incapable of being enforced by reason of any rule of law or public
policy, all other preferences, conversion or other rights, voting powers, restrictions, limitations as·
to dividends or other distributions, qualifications or terms or conditions of redemption of Series
8 P 1ere•1 ed SI 1a1 es set forth in th!il Dc:idaration af Trust »chieh ean be 1iVeJU!llect u,dthout the
invalid, unlawful or unenforceable provision thereof shall, nevertheless, remain in full force and
effect, and no preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions of redemption of Series
E Preferred Shares herein set forth shall be deemed dependent upon any other provision thereof
unless so expressed therein.

FOURTH: Upon any restatement of the Declaration of Trust, the terms of the Series E
Preferred Shares set forth in ARTICLE THIRD hereof shall become Article XVIII of the
Declaration of Trust.
FIFTH: These Articles Supplementary shall be effective at the time the State
Department of Assessments and Taxation of Maryland accepts these Articles Supplementary for
record.
SIXTH: The Series E Preferred Shares have been classified and designated by the Board
of Trustees under the authority contained in the Declaration of Trust and these Articles
Supplementary have been approved by the Board of Trustees in the manner and by the vote
required by law.
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AMENDMENT TO ARTICLES SUPPLEMENTARY
RAIT FINANCIAL TRUST

Series D Cumulative Redeemable Preferred Shares of Beneficial Interest
(Par Value $0.01 Per Share)

RAIT FINANCIAL TRUST, a Maryland real estate investment trust (hereinafter
called the "Trust"), hereby certifies to the Department of Assessments and Taxation of the State
of Maryland that:
FIRST: Under the authority set forth in Article VI of the Declaration of Trust of the
Trust, as amended (which. as hereinafter amended, restated or supplemented from time to time is
herein called the "Declaration of Trust"), the Board of Trustees of the Trust (the "Board of
Trustees") by resolutions dated as of September 27, 2012, designated and classified 4,000,000
value $0.01 per share, of the Trust as the "Series D Cumulative Redeemable Preferred Shares of
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Assessments and Taxation of the State of Maryland on October 1, 2012 (the "Articles
Supplementary").
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TIDRD; By resolutions dated as of November 30, 2012, the Board of Trustees has
~I
approved the amendments set forth below to the preferences, conversions and other rights, votuij
powers, r~~rictions, limit:tions as to di~idends and o~er distributions, qualifications and terms~~ .
and conditions of redemption of the Senes D Cumulative Redeemable Preferred Shares qf
~1
~
Beneficial Interest set forth in the Articles Supplementary.
~I

FOURTH: By written consent dated as of November 30, 2012, the holders of all of the
issued and outstanding shares of Series D Cumulative Redeemable Preferred Shares of
Beneficial Interest have approved the amendments set forth below to the preferences,
>,
. -----·-·eenver-sioos--!lfld--other-rights,veting-peweFS-.---restric-tioos,limitatiens-as--te--dividends-and-other--- _,_,
distributions, qualifications and tenns and conditions ofredemption of the Series D Cumulative
~ §
Redeemable Preferred Shares of Beneficial Interest set forth in the Articles Supplementary.
£cu 'Ug ,._,
QJ

FIFTH: The preferences, conversions and other rights, voting powers, restrictions,
limitations as to dividends and other distributions, qualifications and terms and conditions of
redemption of the Series D Cumulative Redeemable Preferred Shares of Beneficial Interest set
forth in the Articles Supplementary are amended as follows:
(1)
Section 6(g) of the Articles Supplementary shall be amended and restated
in its entirety as follows:
(g)

Conversion: Exchange. The Series D Preferred Shares shall be exchanged

for shares of newly issued Series E Cumulative Redeemable Preferred Shares, par value

$0.01 per share (the "Series E Preferred Shares"), prior to any transfer in a "brokers
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transaction" pursuant to Rule 144 under the Securities Act or pursuant to an offering
registered under the Securities Act as provided under the Purchase Agreement. Any
amendment to the terms of the Series E Preferred Shares before the issuance of any
Series E Preferred Shares shall require exclusively the vote of a majority of the
outstanding shares of Series D Preferred Shares. The Series D Preferred Shares shall not
. otherwise be convertible or exchangeable for any other property or securities of the Trust.
The Trust shall not, whether by merger, consolidation, amendment hereto or to any other
provision of the Declaration of Trust, operation of law or otherwise, effect any share
split, recapitalization or similar adjustment in respect of the Series E Preferred Shares
unless simultaneously in connecticm therewith the Trust effects an identical share split,
recapitalization or similar adjustment to the Series D Preferred Shares.
(2)

Exhibit B to the Articles Supplementary shall be deleted in its entirety.

SIXTH: These Amendment to Articles Supplementary shall be effective at the time the
Articles Supplementary for record.

IN WITNESS WHEREOF, the Trust has caused this Amendment to Articles
Supplementary to be signed in its name and on its behalf by its Chief Financial Officer and
Treasurer and witnessed by i1s Chief Operating Officer and Secretary on November 30, 2012.
,.----

RAIT FINl\NC!AL TRUST

---··'"'

By:

~

u\. . .)

Name; James J. Sebra
Title: Chief Financial Officer and Treasurer
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THE UNDERSIGNED, ChiefFlmmcial Officer and Treasurer of RAIT Financial
Trusl, who executed on behalf of the Trust the Amendment to Articles Supplementary of which
this Certificate is made a part, hereby acknowledges in the name and on behalf of said Trust 1he
foregoing Amendment to Articles Supplementary to be the act of said Trust and hereby certifies
that the matters and facts set forth herein with respect lo the authorization and approval thereof
me ""' ;n •II 1Dateriru respects undec perutl11., of P"i•'Y.

(Ji'- ·

James J. Sebra
ChiefFim1ncial Officer and Treasure1·
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ARTICLES SUPPLEMENTARY

RAIT FINANCIAL TRUST
Series E Cumulative Redeemable Preferred Shares of Beneficial Interest
(Par Value $0.01 Per Share)

RAIT FINANCIAL TRUST, a Maryland real estate investment trust (hereinafter
called the ''Trusf'), hereby certifies to the Department of Assessments and Taxation of the State
of Maryland that
FIRST: Under the authority set forth in Article VI of the Declaration of Trust of the
Trust, as amended (which, as hereinafter amended, restated or supplemented from time to time is
herein called the "Declaration of Trust"), the Board of Trustees of the Trust (the "Board of
Trustees") by resolutions dated as of September 27, 2012, designated and classified 4,000,000
value $0.01 per share, of the Trust as the "Series E Cumulative Redeemable Preferred Shares of
Beneficial Interest," par value $0.01 per share, and has provided for the issuance of such series
upon surrender for exchange of an equivalent number of Series D. Cumulative Redeemable~'~
•
Preferred Shares of Beneficial Interest of the Trust.
'\,."3....: ·

j

SECOND: The classification increases ·the number of shares classified as Series E

\

i ;~,

Cumulat~ve Re~eemabl~ Preferred S~es o~Beneficial Jnterest,.PW: value .$0.01 per share, from ~ ; ~.
0 shares unmed1ately pnor to the class1fication to 4,000,000 shares 1mrned1ately after the
, ~'}~~
classification. The classification decreases the number of unclassified preferred shares of
~}"~ ~:~
beneficial interest, par value $0.01 per share, from 8,340,000 shares immediately prior to the
~ r)
classification to 4,340,000 shares immediately after the classification. Prior to this classification,
. ; , ~;J
the Trust had classified:
(1)
4, 760,000 shares as 7. 75% Series A Cumulative Redeemable Preferred
Shares of Beneficial Interest, par va1ue $0.01 per share, of the Trust (the "Series A Preferred
Shares"};

(3)
3,600,000 shares as 8.875% Series C Cumulative Redeemable Preferred
Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the "Series C Preferred
Shares").

(4)
4,000,000 shares as Series D Cwnulative Redeemable Preferred Shares of
Beneficial Jnterest, par value $0.01 per share, of the Trust (the "Series D Preferred Shares").
TIDRD: The preferences, conversions and other rights, voting powers, restrictions,
limitations as to dividends and other distributions, qualifications and tenns and conditions of
redemption of the Series E Cumulative Redeemable Preferred Shares of Beneficial Interest are as
follows:
·

..

:>;
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(1)
Designation and Number. A series of preferred shares of beneficial
interest, par value $0.01 per share (the "Preferred Shares"), designated as the "Series E
Cumulative Redeemable Preferred Shares of Beneficial Interest" (the "Series E Preferred
Shares"), is hereby established. The number of Series E Preferred Shares shall be 4,000,000
shares. The par value of Series E Preferred Shares shall be $0.01 per share.

(2)
Rank. The Series E Preferred Shares, will, with respect to dividend rights,
redemption rights and rights upon any voluntary or involuntary liquidation, dissolution or
winding up of the Trust (a "Liquidation"), rank:
(a)
senior to all common shares of beneficial interest, par value $0.03
per share, of the Trust (the "Common Shares") and to all equity securities issued or to be issued
by the Trust the terms of which provide that such equity securities shall rank.junior to the Series
E Preferred Shares (sometimes the Common Shares and such equity securities are coIJectively
referred to as "Junior Shares" ;
·
(b)
on a parity with all equity securities issued or to be issued by the
Trust (other than those referred to in clauses (a) and (c)), including, without limitation, the Series
A Preferred Shares, the Series B Preferred Shares, the Series C Preferred Shares and the Series D
Preferred Shares (sometimes the Series A Preferred Shares, the Series B Preferred Shares, the
Series C Preferred Shares, the Series D Preferred Shares and such other equity securities are
collectively referred to as "Parity Shares''); and
junior to all (i) equity securities issued or to be issued by the Trust
(c)
the teimS of which specifically provide that such equity securities rank senior to the Series E
Preferred Shares and (ii) existing and future indebtedness of the Trust.
The term "equity securities" does not include debt securities of the Trust that are convertible into
or exchangeable for equity securities of the Trust, which debt securities will rank senior to the
Series E Preferred Shares prior to conversion or exchange.
(3)

Dividends.

-----··---· --..-··--·-·--·--·---··-·---------- -(al-·--..-HeldeFs-af.Ssries--.E. P-refouoo-Shares-.shaU-be-eatitJed-to-recei:ve, ---·-···· .........
when, as and if authorized by the Board of Trustees and declared by the Trust, out of legally
available funds of the Trust, cumulative preferential cash dividends at the Applicable Dividend
Rate (as defined below) of the Liquidation Preference (as defined below) per Series E Preferred
Share per annum; provided, however, that during any period of time that either (i) the Trust is
not subject to the reporting requirements of Section 13 or 15(d) of the Securities Exchange Act
of 1934, as amended (the "Exchange Act"), or (ii) there exists one or more Default Events (as
defined below) and any Series E Preferred Shares are outstanding, the Applicable Dividend Rate
shall be increased by 250 basis points. "Default Event" means (unless waived by the holders of a
majority of the outstanding Series E Preferred Shares) (i) the failure by the Trust to make any
payment hereunder, which failure to pay has continued uncured for a period of 10 days; or (ii)
the failure by the Trust and Subsidiaries of the Trust to perform in all material respects any other
term, covenant or agreement contained herein not otherwise addressed in clause (i) above, whlch
failure to perform (if susceptible of cure) has continued wicured for a period of 60 days after the

earlier of the receipt of a notice of such failure to perform by the holders of a majority of the
outstanding Series E Preferred Shares or the Trust first becoming aware of such failure.
Dividends on each Series E Preferred Share shall accrue and cumulate from the date of original
issuance of such Series E Preferred Share to, but excluding, the Dividend Payment Date (as
defined below), and shall be payable quarterly in arrears on March 31, June 30, September 30
and December 31 of each year or, if not a business day, the next succeeding business day (each a
"Dividend Payment Date"), commencing, with respect to any Series E Preferred Share, on the
Dividend Payment Date next succeeding the date of original issuance of such share but in any
event no earlier than December 31, 2012. Any dividend payable on the Series E Preferred
Shares for any partial dividend period shall be pro rated and computed on the basis of a 360-day
year consisting of twelve 30-day months, Dividends shall be payable to holders of record as they
appear in the share transfer records of the Trust at the close of business on the applicable
dividend record date, which shall be the first day of the calendar month in which the applicable
Dividend Payment Date falls or, if not a business day, the next succeeding business day or such
_, _ _ _ _ _~o-thei-date-desi ated-b the-Ik>ard--0t'-T-rustees-fu~the-: w . .
:i¥idends-that-is-oot-mooo-than~-----eyp
1
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"Dividend Record Date"). "Applicable Dividend Rate" means (a) 7.5% for any period from and
after October l, 2012 (the "Signing Date") until the date that immediately precedes the third
anniversary of the Signing Date, (b) 8.5% for any period from and after the third anniversary of
the Signing Date until the date that immediately precedes the sixth anniversary of the Signing
Date, and (c) on the sixth anniversary of the Signing Date and on each anniversary of the Signing
Date thereafter, the Applicable Dividend Rate then in effect will be increased by 50 basis points.
"Subsidiarv" means any Person of which a majority of (a) the securities or other ownership
interest having ordinary voting power (absolutely or contingently) for the election of directors or
other persons performing similar functions, or (b) equity interests of such Person, in each of
· clause (a} or (b), are owned directly or indirectly by Company or any of its Subsidiaries or
affiliates.
(b)
Notwithstanding anything to the contrary contained herein,
dividends on the Series E Preferred Shares shall accrue and cumulate whether or not the Trust
has earnings, whether or not there are funds legally available for payment of such dividends and
whether or not such dividends are authorized by the Board of Trustees and declared by the Trust.
-·--- ·-·---A~..wnu.lat~_d..b.utJIDJlaid.J.iividends Qll.tb.~.Sro..e.s E l'~fen:ed_Shares shall~um.ulak.M..Q(th_e~--·· ..
Dividend Payment Date on which they first become payable or on the date of redemption, as the
case may be. No interest. or sum of money in lieu of interest, shall be payable in respect of any
dividend payment or payments on Series E Preferred Shares which may be in arrears.
(c)
Except as provided in clause (d} below, if any Series E Preferred
Shares are outstanding, no dividends (collectively, "Parity and Junior Dividends"), other than
distributions in kind of Common Shares or other shares of the Tru.st's equity securities ranking
junior to the Series E Preferred Shares as to dividends, may be paid or set apart for payment on
the Junior Shares or Parity Shares unless full cumulative dividends (the "Dividend Preference
Amount") due on any past or contemporaneous Dividend Payment Date have been or
contemporaneously are authorized and declared and paid or set apart for payment as of the
payment date of the relevant Parity and Junior Dividend. Notwithstanding anything herein to the
contrary, the Trust may declare and pay Parity and Junior Dividends without paying or setting
apart for payment any amounts with respect to the dividend due on the Series E Preferred Shares

for any dividend period the Dividend Payment Date of which has not occurred as of the date of
the declaration or payment of the Parity and JWlior Dividends so long as the full Dividend
Preference Amount has been paid through the most recent Dividend Payment Date for the Series
E Preferred Shares.
( d)
When dividends are not paid in full (or a swn sufficient for such
full payment is not so set apart) upon the Series E Preferred Shares and all other Parity Shares,
all dividends authorized and declared upon the Series E Preferred Shares, shall be authorized and
declared pro rata so that the amount of dividends authorized and declared per Series E Preferred
Share and each such other Parity Share shall in all cases bear to each other the same ratio that
accumulated dividends per Series E Preferred Share and such other Parity Share (which shall not
include any accumulation in respect of unpaid dividends for prior dividend periods if such other
equity securities do not have a cumulative dividend) bear to each other.
abo_y_e,_Jbe Tmst.shall not he prohibited from

1_ _ _ _ _ _ _ _ _ _ _ _ _-----"(e"-J)L_____.._N_..,o,_,.t_,_,WI~·t~h~stan~d~in""lgt>-""'th~e

Shares or Junior Shares or (ii) redeeming, purchasing or otherwise acquiring any Parity Shares or
Junior Shares, in each case, if such declaration, payment, redemption, purchase or other
acquisition is necessary to maintain the Trust's qualification as a real estate investment trust
("REIT") under Sections 856 through 860 of the Internal Revenue Code of 1986, as amended
(the "Code").
(f)
No dividends on Series E Preferred Shares shall be authorized by
the Board of Trustees or declared or paid or set apart for payment by the Trust if such declaration
or payment or setting apart for payment shall be restricted or prohibited by law.
(g)
If, for any taxable year, the Trust elects to designate as "capital
gain dividends,. (as defined in Section 857 of the Code) any portion (the '"Capital Gains
Amount") of the dividends (as determined for federal income tax purposes) paid or made
available for the year to holders of all classes of shares (the "Total Dividends"), then the portion
of the Capital Gairis Amount that shall be allocable to the holders of Series E Preferred Shares
shall be the amount that the total dividends (as detennined for federal income tax purposes) paid
or made available to the holders of the Series E Preferred Shares for the year bears to the Total
.. ... ·rnv.idendif . Tne"Trilsfffiay·erecrto retaiifanapay ffioomelix-on-·itsnel:1ong-1:erm capitalgatDs.'- -· . -..... ···-·· .... -·
In such a case, the holders of Series E Preferred Shares would include in income their
appropriate share of the Trust's undistributed long-term capital gains, as designated by the Trust.

(h)
In detennining whether a distribution (other than upon a
Liquidation), by dividend, redemption or olherwise, is permitted, amounts that would be needed,
if the Trust were to be dissolved at the time of the distribution, to satisfy the Liquidation
Preference and the liquidation preference (if any) of any Parity Shares and Junior Shares will not
be added to the Trust's total liabilities.
(i)
Holders of Series E Preferred Shares shall not be entitled to any
dividends, whether payable in cash, property or shares, in excess of full cumulative dividends on
the Series E Preferred Shares as described above. Any dividend payment made on the Series E

--··--~

... - - -

Preferred Shares shall first be credited against the earliest accumulated but unpaid dividend due
with respect to the Series E Preferred Shares which remains payable.
(4)

Liquidation Preference.

(a)
In the event of any Liquidation, the holders of Series E Preferred
Shares then outstanding shall be entitled to receive out of the assets of the Trust available for
distribution to shareholders (after payment or provision for payment of all debts and other
liabilities of the Trust) an amount equal to (i) $25.00 per share in the case of a Liquidation
occurring on or after the fifth anniversary of the Signing Date, and (ii) $26.25 per share in the
case of a Liquidation occurring prior to the fifth anniversary of the Signing Date, in either case,
plus any accumulated and unpaid dividends thereon to the date of payment (the "'Liquidation
Preference"), whether or not authorized and declared, before any distribution of assets is made to
holders of Common Shares and any other Junior Shares.

(b)
If; gpon any siidi: Liqiiidafiun, tbs assetil Of tht: Thist are
insufficient to make full payment to holders of the Series E Preferred Shares and any Parity
Shares, then the holders of the Series E Preferred Shares and all other such classes or series of
Parity Shares shall share ratably in any distribution of assets in proportion to the fulJ liquidating
distributions to which they would otherwise be respectively entitled.
(c)
Written notice of any such Liquidation, stating the payment date or
dates when, and the place or places where, the amounts distributable in such circumstances shall
be payable, shall be given by first class mail, postage pre-paid, not less than 30 nor more than 60
calendar days immediately preceding the payment date stated therein, to each record holder of
the Series E Preferred Shares at the respective addresses of such holders as the same shall appear
on the share transfer records of the Trust.
(d)
After payment of the full amount of the Liquidation Preference, the
holders of Series E Preferred Shares shall have no right or c1aim to any of the remaining assets of
the Trust.
·

(e)
None of a consolidation or merger of the Trust with orinto another
-·----·············· ·~ntity;-the·mergerohnothenntity-with-orintoihe-Trust,-a-statutory-share·exehange-by-the~rust-··-- ····-·--···
or a sale, lease, transfer or conveyance of all or substantially all of the Trust's property or
business shall be considered a Liquidation.
(f)
In determining whether a distribution (other than upon voluntary or
involuntary dissolution) by dividend, redemption or other acquisition of shares of the Trust or
otherwise is permitted under Maryland law, amounts that would be needed, if the Trust were to
be dissolved at the time of the distribution, to satisfy the preferential rights upon dissolution of
the holders of Series E Preferred Shares and the preferential rights (if any) of any Parity Shares
and Junior Shares will not be added to the Trust's total liabilities.

(5)

Redemption.

(a)
Trust Redemption Right. The Trust shall not have the right to
redeem the Series E Preferred Shares prior to the fifth anniversary of the Signing Date, except

I
that the Trust shall have the right to redeem the Series E Preferred Shares prior to the fifth (5u.)
anniversary of the Signing Date at a redemption price of $26.25 per share, plus all accumulated
and unpaid dividends thereon to, but excluding, the date of redemption, whether or not
authorized and declared in whole or in part maintain the Trust's qualification as a REIT wider
the Code. On or after the fifth (5th) anniversary of the Signing Date, the Trust, at its option, upon
g]ving notice as provided below, may redeem the Series E Preferred Shares, in whole or from
time to time in part, for cash, at a redemption price of $25.00 per share, plus all accumulated and
unpaid .dividends thereon to, but excluding, the date of redemption, whether or not authorized
and declared. Upon the consummation of a Change of Control, the Trust, upon giving notice as
provided below, shall redeem all but not less than all the Series E Preferred Shares for cash, at a
redemption price of $26.25 per share prior to the fifth (5th) anniversary of the Signing Date and
$25.00 per share on or after the fifth (5tll) anniversary of the Signing Date, in each case, plus all
accwnulated and unpaid dividends thereon to, but excluding, the date of redemption, whether or
not authorized and declared. The redemption right of the Trust under this Section 5(a) is referred
1-----~,0-aS--th~t-R.edem iGn-Ri t."

to

(b)

The term "Change of Control" means an event or series of related

events by which:

I

(i)
any "person" or "group" (as such tenns are used in Sections
13(d) and 14(d) of the Exchange Act, but excluding any employee benefit plan of such person or
its Subsidiaries, and any person or entity acting in its capacity as trustee, agent or other fiduciary
or administrator of any such plan) becomes the ..beneficial owner" (as defined in Rules 13d-3
and l 3d-5 under the Exchange Act, except that a person or group shall be deemed to have
..beneficial ownership" of all securities that such person or gro~p has the right to acquire,
whether such right is exercisable immediately or only after the passage of time (such right, an
"option right")), directly or indfrectly, of25% or more of the outstanding equity securities of the
Trust entitled to vote for members of the Board of Trustees of the Trust (taking into account all
such securities that such person or group has the right to acquire pur5uant to any option right);
(ii)
at any time a majority of the members of the Board of
Trustees of the Trust cease to be composed of individuals.(x) who were members of the Board of
Trustees on the first day of the 12 consecutive months immediately preceding such date, (y)
·---·--·------whose.eTectiOnor-nommaffonto the
by wdivlciuals referred t·o-~in--····- ·····---·······
clause (x) above constituting at the time of such election or nomination at least a majority of the
Board of Trustees or (z) whose election or nomination to the Board of Trustees was approved by
individuals referred to in clauses (x) and (y) above constituting at the time of such election or
nomination at least a majority of the Board of Trustees (excluding, in the case of both clause (y)
and clause (z), any individual whose initial nomination for, or assumption of office as, a member
of the Board of Trustees occurs as a result of an actual or threatened solicitation of proxies or
consents for the election or removal of one or more Trustees by any person or group other than a
solicitation for the election of one or more Trustees by or on behalf of the Board of Trustees);

Boaid-ofTrustees-waS-approved

(iii)
any consolidation or merger of the Trust with or into any
other Person, any merger of another Person into the Trust or any conveyance, transfer, sale, lease
or other disposition of all or substantially all of the properties, assets or business of the Trust to
another Person, other than (x) any consolidation or merger (A) that does not result in any

I

I

I

reclassification, conversion, exchange or cancellation of outstanding shares of the Trust and (B)
pursuant to which holders of shares of the Trust immediately prior to such transaction have the
entitlement to exercise, directly or indirectly, 75% or more of the total voting power of all shares
of the Trust entitled to vote generally in the election of Trustees or equivalent positions of the
continuing or surviving entity immediately after such transaction or (y) any merger which is
effected solely to change the jurisdiction of fonnation of the Trust;
(iv)

the Trust is liquidated or dissolved or a resolution is passed

by the Board of Trustees approving a plan of liquidation or dissolution of the Trust~

(v)
the Trust shall cease to own, directly or indirectly, 100% of
the general partner interests ofRAIT Partnership, L.P., a Delaware limited partnership (the
"Operating Partnership"), at least 67% of the limited partner interests of the Operating
Partnership and I 00%1 of the common shares of beneficial interest of Taberna Realty Finance
Trust, a M land real estate investment trust "Taberoa" · or
(vi)
the Operating Partnership shall cease to own, directly or
indirectly, 100% of the common equity interests of RAIT Asset Holdings IV, LLC, a Delaware
linrited liability company.

If fewer than all of the outstanding Series E Preferred Shares are to
(c)
be redeemed pursuant to the Trust Redemption Right, the shares to he redeemed shaU be selected
pro rata (as nearly as practicable without creating fractional shares) or by lot or by such other
equitable method as may be prescribed by the Board of Trustees. If such redemption is to he by
lot and, as a result of such redemption, any holder of Series E Preferred Shares would become a
holder of a number of Series E Preferred Shares in excess of the Ownership Limit (as defined in
Article VII of the Declaration of Trust) or the Excluded HolderLimit (as defined in Article VII
of the Declaration of Trust), as applicable, except as provided in Section l(G) of Article VII of
the Declaration of Trust, because such holder's Series E Preferred Shares were not redeemed, or
were only redeemed in part, then the Trust shall redeem the requisite number of Series E
Preferred Shares of such holder such that no holder will hold in excess of the Ownership Limit or
the Excluded Holder Limit, as applicable, subsequent to such redemption or otherwise transfer
the shares pursuant to Article VII.

(d)
No Series E Preferred Shares, Common Shares or any other Junior
Shares or Parity Shares shall be redeemed, purchased or otherwise acquired for any consideration
(or any monies be paid to or made available for a sin.king fund for the redemption of any such
shares) by the Trust (except by conversion into or exchange for Junior Shares or Parity Shares)
unless:
(i)
the Dividend Preference Amount with respect to all
Series E Preferred Shares has been or contemporaneously is authorized and declared and paid, or
a smn sufficient for the payment thereof is set apart for payment at the time of such relevant
acquisition; and
(ii)
the dividend with respect to any Series E Preferred Shares
for which a notice of redemption has been given with respect to any partial dividend period from

the prior Dividend Payment Date to, but excluding, the redemption date, computed, in the case of
such partial dividend period, in accordance with Section 3(a) above, has been or
contemporaneously is authorized and declared and paid or set apart for such payment at the time
of such relevant acquisition. The restrictions in this Section 5 shall not prevent the repurchase or
transfer of Common Shares, Junior Shares or Parity Shares of any series of the Trust pursuant to
Article VII of the Declaration of Trust or otherwise in order to enforce the ownership restrictions
set forth in Article VII and ensure that, among o-ther things, the Trust remains qualified as a
REIT for United States federal income tax purposes, or the redemption, purchase or acquisition
of Series E Preferred Shares pursuant to a purchase or exchange offer made on the same tenns to
all holders of the Series E Preferred Shares.
(e)Prior to or contemporaneous with any redemption of Series E
Preferred Shares, the Trust shall pay, in cash, any accumulated and unpaid dividends on the
Series E Preferred Shares for which a notice of redemption has been given to the redemption
--1------date,_whether or not authorized and declared.
(t)
The following provisions set forth the procedures for redemption
pursuant to the Trust Redemption Right:
(i)
Notice of redemption will be mailed by the Trust, postage
prepaid, no less than 30 nor more than 60 calendar days immediately preceding the redemption
date, addressed to the respective holders of record of the Series E Preferred Shares to be
redeemed at their respective addresses as they appear on the share transfer records of the Trust.
No failure to give such notice or any defect thereto or in the mailing thereof shall affect the
validity of the proceedings for the redemption of any Series E Preferred Shares except as to the
holder to whom notice was defective or not given.
(ii)
In addition to any information required by law or by the
applicable rules of any exchange or automated interdealer quotation system upon which the
Series E Preferred Shares may be listed or admitted to trading, each notice shall state: (A) the
redemption date; (B) the redemption price; (C) the number of Series E Preferred Shares to be
redeemed; (D) the place or places where the holders of Series E Preferred Shares may surrender
certificates for payment of the redemption price; and (E) that dividends on the Series E Preferred
----·---·-· -· --sn:areH<fl5e reaeemecnv11tcease to ac·cumutati;rc>nlnel'~emptiomtau:~-- -----· ----------~~------ --·-(iii)
On or after the redemption date, each holder of Series E
Preferred Shares to be redeemed shall present and surrender the certificates evidencing his or her
Series E Preferred Shares to the Trust at the place designated in the notice of redemption and
thereupon the redemption price of such shares (including all accumulated and unpaid dividends
up to, but excluding, the redemption date) shall be paid to or on the order of the person whose
name appears on such certificate evidencing Series E Preferred Shares as the owner thereof and
each surrendered certificate shall be canceled. Iffewer than all of the shares evidenced by any
such certificate evidencing Series E Preferred Shares are to be redeemed, a new certificate shall
be issued evidencing the unredeemed shares.

(iv) From and after the redemption date (unless the Trust
defaults in payment of the redemption price), all dividends on the Series E Preferred Shares

designated for redemption and all rights of the holders thereof, except .the right to receive the
redemption price thereof and all accumulated and unpaid dividends up to, but excluding, the
redemption date, shall terminate with respect to such shares and such shares shall not thereafter
be transferred (except with the consent of the Trust) on the Trust's share transfer records, and
such shares shall not be deemed to be outstanding for any purpose whatsoever. At its election,
the Trust, prior to a redemption date, may irrevocably deposit the redemption price (including
accumulated and unpaid dividends to, but excluding, the redemption date) of the Series E
Preferred Shares so called for redemption in trust for the holders thereof with a bank or trust
company, in which case the redemption notice to holders of the Series E Preferred Shares to be
redeemed shall (A) state the date of such deposit, (B) specify the office of such bank or trust
company as the place of payment of the redemption price and (C) require such holders to
surrender the certificates evidencing such shares at such place on or about the dat.e fixed in such
redemption notice (which may not be later than the redemption date) against p~yment of the
redemption price (including all accumulated and unpaid dividends to, but excluding, the
tiee-ea . Aii
·
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(g)
The Series E Preferred Shares have no stated maturity and will not
be subject to any sinking fWld or mandatory redemption provisions except as provided under
Section 2(0) of Article VII of the Declaration of Trust.
·

(h)
Subject to applicable law and the limitations on purchases,
redemptions or other acquisitions set forth in Section 5 hereof, the Trust may, at any time and
from time to time, purchase any Series E Preferred Shares in the open market, by tender or by
private agreement.
(6)

Voting Rights.·

(a)
Holders of the Series E Preferred Shares shall not have any voting
rights, except as set forth below.
(b)

Whenever dividends on the Series E Preferred Shares are in arrears

----------· ·--·-ror-s-ix-oFm:i:>:recruwrlypenoas-Cwnetllerornotconsecutive)1If"PteferrectDivlclenOIJe!aiilt'');--:-·-·--- · · ·
then, in accordance with the Declaration of Trust, the number of Trustees of the Trust shall be
automatically increased by two, and the holders of Series E Preferred Shares (voting together as
a single class with the Series A Preferred Shares, Series B Preferred Shares, Series C Preferred
Shares and other equity securities of the Trust upon which like voting rights have been conferred
and are exercisable (collectively, lhe "Paritv Preferred Shares")) shall be entitled to elect a total
of two additional Trustees to the Board of Trustees (the "Preferred Trustees") to fill such newly
created Trusteeships at an annual meeting of shareholders or a special meeting held in place
thereof or at a properly called special meeting of the holders of the shares of the Series E
Preferred Shares and of any Parity Preferred Shares, and at each subsequent annual meeting of
shareholders or special meeting held in place thereof, until all dividends accumulated on the
Series E Preferred Shares for the past dividend periods shall have been fully paid or authorized
and declared and a sum sufficient fur the payment thereof set apart for payment. This clause (b)

shall not limit the right of the Trust to grant separate voting rights to any other series of Preferred
Shares.
(c)
If and when the Dividend Preference Amount on the Series E
Preferred Shares shall have been paid in full or authorized and declared and a sum sufficient for
the payment thereof set apart for payment in full, the holders of Series E Preferred Shares shall
be divested of the voting rights set forth in clause (b) above (subject to revesting in the event of
each and every Preferred Dividend Default) and, if the Dividend Preference Amount and all.
dividend arrearages on all other series of Parity Preferred Shares giving rise to voting rights with
respect to the Preferred Trustees have been paid in full or authoriz~d and declared by the Board
of Trustees and set aside for payment in full, the term of office of the Preferred Trustees so
elected shall expire. Upon the expiration of the term of the Preferred Trustees in accordance
with the immediately preceding sentence, the number of Trustees of the Trust shall automaticaJly
be reduced by the number of Preferred Trustees whose tenn has expired. Any Preferred Trustee
mayberemoveda~Lcause.b}Llhe.xote.of,_and_shallnot.be..remo~v~e~d~~~~~~~~~othe1wise than bj the vote of, the holders ofa majoritj of the otttstanding Series E l'Teferred
Shares when they have the voting rights set forth in clause (b) above and aU other series of Parity
Preferred Shares (voting as a single class). So long as a Preferred Dividend Default shall
continue, any vacancy in the office of a Preferred Trustee may be filled by written consent of the
Preferred Trustee remaining in office or, if none remains, by a vote of the holders of a majority
of the outstanding Series E Preferred Shares when they have the voting rights set forth in clause
(b) above and all other series of Parity Preferred shares (voting as a single class). The Preferred
Trustees shall be entitled to one vote per Trustee on any matter. The provisions contained in
Section 6(b) hereof and in this Section 6(c) constitute an election by the Trust not to be subject to
Section 3-804(c) of the Maryland General Corporation Law to the extent that holders of Series E
Preferred Shares and any Parity Preferred Shares are entitled to elect the Preferred Trustees to
the Board of Trustees during a Preferred Dividend Default.

(d)
So long as any Series E Preferred Shares remain outstanding, the
Trust shall not, without the affirmative vote of the holders ofat least two-thirds of the Series E
Preferred Shares outstanding at the time, given in person or by proxy, either in writing or at a
meeting (such series voting separately as a class):

------- . . _. __,_
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issued shares of any class or series of equity securities ranking senior to the outstanding Series E
Preferred Shares with respect to the payment of dividends or the distribution of assets upon
Liquidation or reclassify any authorized equity s~curities of tbe Trust into any such senior equity
securities, or create. authorize or issue any obligation or security convertible into or evidencing
the right to purchase any such senior equity securities; or
(ii)
amend, alter or repeal the provisions of the Declaration of
Trust (including the tenns of the Series E Preferred Shares set forth herein), whether by merger,
consolidation or otherwise, so as to materially and adversely affect any right. preference or
voting power of tile Series E Preferred Shares; provided, however, that any authorization,
creation or issuance of any other class or series of the Trust's equity securities, in each case
ranking on a parity with or junior to the Series E Preferred Shares with respect to the payment of
dividends and the distribution of assets upon liquidation (other than additional Series E Preferred

Shares) shall not in and of itself be deemed to materially and adversely affect the rights,
preferences or voting powers of the Series E Preferred Shares.
(e)
So tong as any Series E Preferred Shares remain outstanding, the
Trust shall not, without the affirmative vote of the holders ofa majority of the Series E Preferred
Shares outstanding at the time, given in person or by proxy, either in writing or at a meeting
(such series voting separately as a class) provide any Trustee of the Trust with voting rights that
differ from the voting rights of any other Trustee of the Trust.
(f)
So long as any Series E Preferred Shares remain outstanding and
except as otherwise provided in Section 6(d)(ii) above, any amendment to the tenns of the Series.
E Preferred Shares shall require the exclusive vote of a majority of the outstanding Series E
Preferred Shares.
(g)

The foregoing voting provisions shall not apply if, at or prior to the

lime .. tma lbe artim• with resp et te wtlieh sueh .etc~ llUJ:& •t:hen~isc be r:equ:ircd shall be

effected, all outstanding Series E Preferred Shares shall have been redeemed or called for
redemption upon proper notice and sufficient funds shall have been deposited in trust to effect
such redemption.

or

(7)
Conversion. The Series E Preferred Shares shall not be convertible
exchangeable for any other property or securities of the Trust. The Trust shall not, whether by
merger, consolidation. amendment hereto or to any other provision of the Declaration of Trust,
operation of law or otherwise, effect any share split, recapitalization or similar adjustment in
respect of the Series D Preferred Shares unless simultaneously in connection therewith the Trust
effects an identical share split, recapitalization or similar adjustment to the Series E Preferred
Shares
(8)
Restrictions on Transfer and Shares-in-Trust. The Series E Preferred
Shares are subject to the provisions of Article VII of the Declaration of Trust.

Status. All Series E Preferred Shares which shall have been redeemed or
(9)
reacquired in any manner by the Trust shall be returned to unclassified preferred shares of the
---·----·----···.'.ffU:St-whieltmay-be-issued·or-·reelassified·bytheBoard.-ofCf-rustees-fromtime·to-timein-----·-····..
accordance with the Declaration of Trust, provided that such preferred shares may not be reissued or sold as Series E Preferred Shares.
(10) Information Rights. During any period in which the Trust is not subject to
the reporting requirements of Section 13 or 15(d) of the Exchange Act and any Series E
Preferred Shares are outstanding, the Trust shall transmit by mail to all holders of Series E
Preferred Shares, as their names and addresses appear in the Trust's record books and without
cost to such holders, copies of the annual reports and quarterly reports that the Trust would have
been required to file with the SEC pursuant to the reporting requirements of Section 13 or 15(d)
of the Exchange Act if the Trust was subject to such Sections (other than any exhibits that would
have been required); provided. however, that (i) such annual and quarterly reports shall not be
required to comply with Regulation Gunder the Exchange Act or Item 10(e) of Regulation S-K
with respect to any "non-GAAP" financial information contained therein or Rule 3-10 or Rule 3;.

16 of Regulation S-X and (ii) the Trust will not be required to comply with Sections 302, 906 ·
and 404 of the Sarbanes-Oxley Act of 2002 or otherwise furnish any information, certificates or
reports required by Items 307 or 308 of Regulation S-K. For the avoidance of doubt, the Trust
will be required to include the infonnation regarding director, trustee and management
compensation required under the Exchange Act to be included in a public company's quarterly
and year-end reports, including the compensation discussion and analysis, summ8.ry
compensation table and other information required by Part Ill of Fonn 10-K. The Trust will
promptly upon written request, supply copies of such reports to any prospective holder of Series
E Preferred Shares and will mail the reports to the holders of Series E Preferred Shares within 15
days after the respective dates by which the Trust would have been required to file the reports
with the SEC if the Trust was subject to the reporting requirements of Section 13 or 15(d) of the
Exchange Act
(11) Exclusion of Other Rights. The Series E Preferred Shares shall not have
any_prefer:enc.es,_CmL'lCision.ot..otheu:ights,__:v:oting_powers.-restrlctions,.limita.tionS-as-to .
di vims or other drstubuhons, quahfications or tenns 01 conditions of redemptim1 otfter than
those specifically set forth herein. The Series E Preferred Shares shall have no preemptive or
subscription rights.
(12) Headings of Subdivisions. The headings of the various subdivisions
hereof are for convenience of reference only and shall not affect the interpretation of any of the
provisions hereof.

(13) Severability of Provisions. If any preferences. conversion or other rights,
voting powers, restrictions, limitations as to dividends or other distributions, qualifications or
terms or conditions ofredemption of the Series E Preferred Shares set forth in the Declaration of
Trust is invalid, unlawful or incapable of being enforced by reason of any rule of law or public
policy, all other preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions of redemption of Series
E Preferred Shares set forth in the Declaration of Trust which can be given effect without the
invalid, unlawful or Wlenforceable provision thereof shall, nevertheless, remain in full force and
effect, and no preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions of redemption of Series
deemedaepeii3enfupon· anyotner provTSion lliereoC- - - . -............. .
unless so expressed therein.
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FOURTH: Upon any restatement of the Declaration of Trust, the terms of the Series E
Preferred Shares set forth in ARTICLE THIRD hereof shall become Article XVIII of the
Declaration of Trust.
F1FTH: These Articles Supplementary shall be effective at the time the State
Department of Assessments and Taxation of Maryland accepts these Articles Supplementary for
record.

SIXTH: The Series E Preferred Shares have been classified and designated by the Board
of Trustees under the authority contained in the Declaration of Trust and these Articles

Supplementary have been approved by the Board of Trustees in the manner and by the vote
required by law.

IN WITNESS WHEREOF, the Trust has caused these Articles Supplementary to be
signed in its name and on its behalfby its Chief Financial Officer end Treasurer and witnessed
by its Chief Operating Officer and Secretary on November 30, 2012.
. WJTNESS;

RAIT FINANCIAL TRUST ~

By:

~~~~~~~~~

Name: James J, Sebra
Ti tie: Chief Financial Officer and Treasurer

THE UNDERSIGNED, ChiefFinanciat Officer and Treasurer ofRAIT Financial
Trust, who executed on behalf of the Tn1st the Articles Supplementary of which this Certificate
is made a part, hereby acknowledges in lhe name and on behalf of said Trust the foregoing
Article$ Supplementary lo be the act of said Trust and hereby certifies that the matters and facts
set forth herein with respect lo the au1horization and approval thereof are lrue in ell material
respects under penalties of perjury.

~-------James J. Sebra
Chief Financial Officer and Treasurer
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ARTICLES SUPPLEMENTARY
RAIT FINANCIAL TRUST
Reclassification of unclassified preferred shares of beneficial interest
·
(par value $0.01 per share)

RAIT Financial Trust, a Maryland real estate investment trust (the "Trust"), hereby
certifies to the State Department of Assessments and Taxation of Maryland ("SDAT") that:
FIRST: Under the authority set forth in Article VI Section 3 of the Declaration of Trust
of the Trust (which, as amended, restated or supplemented from time to time, including as
supplemented herein, is herein called the "Declaration of Trust"), the Board of Trustees of the
Trust (the ..Board of Trustees") by resolution adopted on May 27, 2014, designated and
classified 3,309,288 unclassified preferred shares of beneficial interest, par value $0.01 per
-------share, of the TrusLas-1,109,28&:..shar.es_of_115% Series A Cumulative Redeemable Preferred
Shares of BenelrcmJ lnte1est (the Se1ies A I 1efi\ned Shares"), par valt1e $0.01 per shft1'e, (the
"Reclassification"), and has authorized the issuance of such shares (the "Reclassified Shares").
SECOND: The Reclassification increases the number of shares classified as Series A
Preferred Shares from 4,760,000 shares immediately prior to the Reclassification to 8,069,288
shares immediately after the Reclassification. The Reclassification decreases the munber of
unclassified preferred shares of beneficial interest, par value $0.0l per share, from 4,340,000
shares immediately prior to the Reclassification to 1,030,712 shares immediately after the
Reclassification.
THIRD: The respective preferences, conversions and other rights, voting powers,
restrictions, limitations as to dividends and other distributions, qualifications and tenn and
conditions of redemption (the ''Rights and Powers") of the Reclassified Shares shall. be those
Rights and Powers described in the Declaration of Trust such that the 3,309,288 unclassified
preferred shares of.beneficial interest of the Trust reclassified as 3,309,288 shares of Series A
Preferred Shares shall have the Rights and Powers designated in the Declaration of Trust to the
Series APreferred Shares;
FOURTH: These Articles Supplementary shall be effective at the time the SDAT
accepts these Articles of Supplementary for record.

{SIGNATURE PAGE FOLLOWS]

IN WITNESS WHEREOF, the Trust has caused these Articles Supplementary to be
signed in its name and on its behalf by its Chief Financial Officer and Treasurer and attested by
its Secretary on this _ _ day of
, 2014.

ATTEST:

RAIT FINANCIAL TRUST

Title: Secretary

THE UNDERSIGNED, Chief.Financial Officer and Treasurer of RAIT Financial Trust,

made a part, hereby acknowledges in the name and on behalf of the Trust the foregoing Articles
Supplementary to be the act of said Trust and hereby certified that the matters and facts set forth
herein with respect to the authorization and approval thereof are true in all material respects
llllder penalties of perjury.
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ARTICLES SUPPLEMENTARY
RAIT INVESTMENT TRUST
7.75% Series A Cumulative Redeemable Preferred Shares of.Beneficial Interest
(Par Value $0.01 Per Share)
RAIT INVESTMENT TRUST, a Maryland real estate investment trust (hereinafter called
the "Trust"), hereby certifies to the Department of Assessments and Taxation of the State of
Maryland that:
FIRST: Under the authority set forth in Article VI of the Declaration of Trust .of the
Trust, as amended (which, as hereinafter amended, restated or supplemented from time to tiIBe is
herein called the "Declaration of Trust"), the Board of Trustees of the Trust (the "Board of
Trustees") by unanimous consent in writing dated March 8, 2004, designated and clas_s!fied
2, 760,000 shares of the authorized but unissued unclassified preferred shares of beneficial
interest, par value $0.01 per share, of the Trust as the "7.75% Series A Cumulative Redeeip.able
Preferred Shares of Beneficial Interest," par value $0.01 per share, and has provided ftjr~the
issuance of such series.
, .,
---------------<S'-"E""C0ND:---The-c1assifica:tinnincreases the 11au1be1 of slrares=classified-as 7.75rzO Series
A Cumulative Redeemable Preferred Shares of Beneficial liltereSt, par value $0.01 per sffiite,
from O shares immediately prior to the classification to 2,760,000 shares immediately after the
classification. The classification decreases the number of unclassified preferred shares of
beneficial interest, par value $0.01 per share, from 25,000,000 shares immediately prior to the
classification to 22,240,000 shares immediately after the classification.
THIRD: The preferences, conversions and other rights, voting powers, restrictions,
limitations as to dividends and other distributions, qualifications and terms and conditions of
redemption of the 7.75% Series A Cumulative Redeemable Preferred Shares of Beneficial
Interest are as follows:
(1) Designation and Number. A series of preferred shares of beneficial
interest, par value $0.01 per share (the "Preferred Shares"), designated as the
"7 .75% Series A Cumulative Redeemable Preferred Shares of Beneficial Interest"
(the "Series A Preferred Shares"), is hereby established. The number of Series A
Preferred Shares shall be 2, 760,000 shares. The par value of Series A Preferred
Shirres shall be $0.01 per share.
(2) Rank. The Series A Preferred Shares, will, with respect to dividend
rights, redemption rights and rights upon any voluntary or involuntary liquidation,
dissolution or winding up of the Trust (a "Liquidation"), rank:
CUSf ID:08fJ1334122
WORK ORDER:0000884940
DATE:93•17~2004

03:99 Pft

Al'IT. PAJD:$297.08

(a) senior to all common shares of beneficial futerest, par value $0.01 per
share, of the Trust (the "Common Shares') and to all equity securities
issued or to be issued by the Trust the terms of which provide that such
equity securities shall rank junior to the Series A Preferred Shares
(sometimes the Common Shares and such equity securities are col1ectively
referred to as "Junior Shares');
(b) on a parity with all equity securities issued or to be issued by the Trust
other than those referred to in clauses (a) and (c) (sometimes referred to as
"Parity Shares"); and
(c) junior to all (i) equity securities issued or to be issued by the Trust the
terms of which specifically provide that such equity securities rank senior
to the Series A Preferred Shares and (ii) existing and future indebtedness
oftheTrusl
The term "equity securities" does not include debt securities of the Trust that are
convertible into or exchangeable for equity securities of the Trust, which debt
securities will rank senior to the Series A Preferred Shares prior to conversion or
exchange.
(3) Dividends. (a) Holders of Series A Preferred Shares shall be entitled
of legally available funds of the Trust, cumulative preferential cash dividends at
the rate of7.75% of the Liquidation Preference (as defined hereinafter) per Series
A Preferred Share per annum (which is equivalent to a fixed annual amount of
$1.9375 per Series A Preferred Share). Such dividends shall accrue and cumulate
from the date of original issuance of such share and shall be payable quarterly in
arrears on March 31, June 30, September 30 and December 31 of each year or, if
not a business day, the next succeeding business day (each a "Dividend Payment
Date''), commencing, with respect to any Series A Preferred_ Share, on the
Dividend Payment Date next succeeding the date of original issuance of such
share. Any dividend payable on the Series A Preferred Shares for any partial
dividend period shall be pro rated and computed on the basis of a 360-day year
consisting of twelve 30-day months. Dividends shall be payable to holders of
record as they appear in the stock transfer records of the Trust at the close of
business on the applicable dividend record date, which shall be the first day of the
calendar month in which the applicable Dividend Payment Date falls or, if not a
business day, the next succeeding business day or such other date designated by
the Board of Trustees for the payment of dividends that is not more than 30 nor
less than 10 calendar days immediately preceding such Dividend Payment Date
(each, a "Dividend Record Date").
(b) Notwithstanding anything to the contrary contained herein,
dividends on the Series A Preferred Shares shall accrue and cumulate whether or
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not the Trust has earnings, whether or not there are funds legally available for
pa}ment of such dividends and whether or not such dividends are authorized and
declared by the Board of Trustees. Accumulated but unpaid dividends on the
Series A Preferred Shares shall cumulate as of the Dividend Payment Date on
which they first become payable or on the date of redemption, as the case may be.
No interest, or sum of money in lieu of interest, shall be payable in respect of any
dividend payment or pa)'lllents on Series A Preferred Shares which may be in
arrears.
(c) Except as provided in clause (d) below, if any Series A
Preferred Shares are outstanding, no dividends (collectively, .,Parity and Junior
Dividends"), other than distributions in kind of Common Shares or other shares of
the Trust's equity securities ranking jmrior to the Series A Preferred Shares as to
dividends, may be paid or set apart for pa)ment on the Common Shares or any
other shares of equity securities of the Trust of any other class or series ranking,
as to dividends, on a parity with or junior to the Series A Preferred Shares unless
full cumulative dividends (the "Dividend Preference Amount") due on any past or
contemporaneous Dividend Pa}ment Date have been or contemporaneously are
authprized and declared and paid as of the pa)ment date of the relevant Parity or
Junior Dividend. Notwithstanding anything herein to the contrary, the Trust may
declare and pay Parity and Junior Dividends without paying or setting apart for
-------1-----~--.µp.._aym¥J.ll<en1-anµ1mount~e_on__the Series A Preferred
occurred as of the date of the declaration or pa}ment of the Parity and Junior
Dividends so long as the full Dividend Preference Amount has been paid through
the most recent Dividend Payment Date for the Series A Preferred Shares.

in

full (or a swn sufficient for
(d) When dividends are not paid
such full paym·ent is not so set apart) upon the Series A Preferred Shares and all
other equity securities ranking on a parity, as to dividends, with the Series A
Preferred Shares, all. dividends authorized and declared upon the Series A.
Preferred Shares, shall be authorized and declared pro rata so that the amount of
dividends authorized and de.clared per share of Series A Preferred Shares and each
such other equity security shall in all cases bear to each other the same ratio that
accumulated dividends per Series A Preferred Share and such other equity
security (which shall npt include any accumulation in respect of unpaid dividends
for prior dividend periods if such other equity securities do not have a cumulative
dividend) bear to each other.
(e) Notwithstanding the above, the Trust shall not be prohibited
from (i) declaring or paying or setting apart for payment any dividend or
distribution on any Parity Sruires or Junior Shares or (ii) redeeming, purchasing or
otherwise acquiring any Parity Shares or Junior Shares, in each case, if such
declaration, payment, redemption, purchase or other acquisition is necessary to

3

maintain the Trust's qualification as a real estate inves1ment trust under Sections
856 through 860 of the Internal Revenue Code of1986, as amended (the "Code").

(f) No dividends on Series A Preferred Shares shall be authorized
by the Board of Trustees or declared or paid or set apart for payment by the Trust
at such time as the terms and provisions of any agreement of the Trust, including
any agreement relating to its indebtedness, prohibits such declaration, payment or
setting apart for payment or provides that such declaration, payment or setting
apart for payment would constitute a breach thereof or a default thereunder, or if
such declaration or payment shall be restricted or prohibited by law.
(g) If, for any taxable year, the Trust elects to designate as "capital
gain dividends" (as defmed in Section 857 of the Code) any portion (the "Capital
Gains Amount") of the dividends (as detennined for federal income tax purposes)
paid or made available for the year to holders of all classes of shares (the "Total
Dividends''), then the portion of the Capital Gains Amount that shall be allocable
to the holders of Series A Preferred Shares shall be the amount that the total
dividends (as determined for federal income tax purposes) paid or made available
to the holders of tho::i Series A Preferred Shares for the year bears to the Total
Dividends. The Trust may elect to retain and pay income tax on its net long-term
capital gains. In such a case, the holders of Series A Preferred Shares would
incl.ude ~ income ~eir appropriate share of the Trust's undistributed long-term
(h) In detennining whether a distribution (other than upon a
Liquidation), by dividend, redemption or otherwise, is permitted, amounts that
would be needed, if the Trust were to be dissolved at the time of the distribution,
to satisfy the Liquidation Preference (as defined below) will not be added to the
Trust's total liabilities.

(i) Holders of Series A Preferred Shares shall not be entitled to
any dividends, whether payable in cash, property or shares, in excess of full
cumulative dividends on the Series A Preferred Shares as described above. Any
dividend payment made on the Series A Preferred Shares shall first be credited
against the earliest accumulated but unpaid dividend due with respect to the Series
A Preferred Shares which remains payable.
(4) Liquidation Preference. (a) In the event of any Liquidation, the
holders of Series A Preferred Shares then outstanding shall be entitled to receive
out of the assets of the Trust available for distribution to shareholders (after
payment or provision for payment of all debts and other liabilities of the Trust) an
amount equal to $25.00 per share, plus any accumulated and unpaid dividends
thereon to the date of payment (the "Liquidation Preference"), whether or not
authorized and declared, before any distribution of assets is made to holders of
Common Shares and any other shares of equity securities of the Trust that rank
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junior to the Series A Preferred Shares as to Liquidation rights.

(b) If, upon any such Liquidation, the assets of the Trust are
insufficient to make full payment to holders of the Series A Preferred Shares and
any shares of other classes or series of equity securities of the Trust ranking on a
parity with the Series A Preferred Shares as to Liquidation rights, then the holders
of the Series A Preferred Shares and all other such classes or series of equity
securities ranking on a parity with the Series A Preferred Shares as to Liquidation
rights shall share ratably in any distribution of assets in proportion to the full
liquidating distributions to which they would otherwise be respectively entitled.
(c) Written notice of any such Liquidation, stating the payment
date or dates when, and the place or places where, the amounts distributable in
such circumstances shall be payable, shall be given by first class mail, postage
pre-paid, not less than 30 nor more than 60 calendar days immediately preceding
the payment date stated therein, to each record holder of the Series A Preferred
Shares at the respective addresses of such holders as the same shall appear on the
share transfer records of the TIUBt.
(d) After payment of the full amount of the Liquidation
Preference, the holders of Series A Preferred Shares shall have no right or claim
to any of the remaining assets of the Trust.
(e) None of a consolidation or merger of the Trust with or into
another entity, the merger of another entity with or into the Trust, a statutory share
exchange by the Trust or a sale, lease, transfer or conveyance of all or
substantially all of the Trust's property or business shall be considered a
Liquidation.
(f) In determining whether a distribution (other than upon
voluntary or involuntary dissolution) by dividend, redemption or other acquisition
of shares of the Trust or otherwise is permitted under Maryland law, amounts that
would be needed, if the Trust were to be dissolved at the time of the distribution,
to satisfy the preferential rights upon dissolution of the· holders of Series A
Preferred Shares will not be added to the Trust's total liabilities.

(5) Redemption. (a) The Series A Preferred Shares are not redeemable
prior to March 19, 2009. On or after March 19, 2009, the Trust, at its option, upon
giving notice as provided below, may redeem the Series A Preferred Shares, in
whole or from time to time in part, for cash, at a redemption price of $25.00 per
share, plus all accumulated and unpaid dividends thereon to the date of
redemption, whether or not authorized and declared (the "Redemption Right'').

(b) If fewer than all of the outstanding Series A Preferred Shares
are to be redeemed pursuant to the Redemption Right, the shares to be redeemed

5

shall be selected pro rata (as nearly as practicable without creating fractional
shares) or by lot or by such other equitable method as may be prescribed by the
Board of Trustees. If such redemption is to be by lot and, as a result of such
redemption, any holder of Series A Preferred Shares would become a holder of a
number of Series A Preferred Shares in excess of the Ownership Limit (as defined
in Article VII of the Declaration of Trust) or the Excluded Holder Limit (as
defmed in Article VII of the Declaration of Trust), as applicable, except as
provided in Section l(G) of Article VII of the Declaration of Trust, because such
holder's Series A Preferred Shares were not redeemed, or were only redeemed i.n
part, then the Trust shall redeem the. requisite number of Series A Preferred
Shares of such holder such that no holder will hold in excess of the of the
Ownership Limit or the Excluded Holder Limit, as applicable, subsequent to such
redemption or otherwise transfer the shares pursuant to Article VII.
(c) No Series A Preferred Shares, Common Shares or any other
shares of equity securities of the Trust ranking junior to or on a parity with the
Series A Preferred Shares as to dividends or upon Liquidation shall be redeemed,
purchased or otherwise acquired for any consideration (or any monies be paid to
or made available for a sinking fund for the redemption of any such shares) by the
Trust (except by conversion into or exchange for shares of equity securities of the
Trust ranking junior to or on parity with the Series A Preferred Shares as to
~~~~~~~~~~~~~~~-U.u·u.u·end~ornponljquidatian)_unles~·~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

(i) the Dividend Preference Amount with respect to all
Series A Preferred Shares has been or contemporaneously is
authorized and declared and paid, or a sum sufficient for the
payment thereof is set apart for payment at the time of such
relevant acquisition; and

(ii) the dividend with respect to any Series A Preferred
Shares for which a notice of redemption has been given with
respect to any partial dividend period from the prior Dividend
Payment Date to the redemption date, computed, in the case of
such partial dividend period, in accordance with Section 3(a)
above, has been or contemporaneously is authorized and declared
and paid or set apart for such payment at the time of such relevant
acquisition.
Notwithstanding anything to the contrary contained herein, no Series A Preferred·Shares shall be redeemed unless all outstanding Series A Preferred Shares are
simultaneously redeemed unless the conditions set forth in Section 5(c)(i) and (ii)
above are met at the time of such redemption. The restrictions in this Section 5
shall not prevent the repurchase or transfer of Conunon Shares or Preferred
Shares of any series of the Trust pursuant to Article VII of the Declaration of
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Trust. or otherwise in order to enforce the ownership restrictions set forth in
Article VII and ensure that, among other things, the Trust remains qualified as a .
real estate investment trust for United States federal income tax purposes, or the
redemption, purchase or acquisition of Series A Preferred Shares pursuant to a
purchase or exchange offer made on the same teml.s to all holders of the Series A
Preferred Shares.
(d) Prior to or contemporaneous with any redemption of Series A
Preferred Shares, the Trust shall pay, in cash, any accumulated and unpaid
diV:idends on the Series A Preferred Shares for which a notice of redemption has
been given to the redemption date, whether or not authorized and declared.
(e) The following provisions set forth the procedures for
redemption:

(i) Notice of redemption will be mailed by the Trust,
postage prepaid, no less than 30 nor more than 60 calendar days
immediately preceding the redemption date, addressed to the
respective holders of record of the Series A Preferred Shares to be
redeemed at their respective addresses as they appear on the stock
transfer records of the Trust. No failure to give such notice or llTIY
defect- thereto or in the mailing thereof shall affect the validity of

.

.

.

Shares except as to the holder to whom notice was defective or not
given.

(ii) In addition to any infonnation required by law or by
the applicable rules of any exchange or automated interdealer
quotation system upon which the Series A Preferred Shares may be
listed or admitted to trading, each notice shall state: (A) the
redemption date; (B) the redemption price; (C) the nwnber of
Series A Preferred Shares to be redeemed;. (D) the place or places
where the holders of Series A Preferred Shares may surrender
certificates for payment of the redemption price; and (E) that
dividends on the Series A Preferred Shares to be redeemed will
cease to accumulate on the redemption date. If less than all of the
outstanding Series A Preferred Shares held by any holder are to be
redeemed, the notice mailed to each holder shall also specify the
number of Series A Preferred Shares beld by such holder to be
redeemed.

(iii) On or after the redemption date, each holder of Series
A Preferred Shares to be redeemed shall present and surrender the
certificates representing bis or her Series A Preferred Shares to the
Trust at the place designated in the notice of redemption and
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thereupon the redemption price of such shares (including all
accumulated and unpaid dividends up to the redemption date) shall
be paid. to or on the order of the person whose name appears on
such certificate representing Series A .Preferred Shares as the
owner thereof and each surrendered certificate shall be canceled.
If fewer than all the shares represented by any such certificate
representing Series A Preferred Shares are to be redeemed, a new
certificate shall be issued representing the unredeemed shares.
(iv) From and after the redemption date (unless the Trust
defaults in payment of the redemption price), all dividends on the
Series A Preferred Shares designated for redemption and all rights
of the holders thereof, except the right to receive the redemption
price thereof and all accumulated and unpaid dividends up to the
redemption date, shall terminate with respect to such shares and
such shares shall not thereafter be transferred (except with the
consent of the Trust) on the Trust's stock transfer records, and such
shares shall not be deemed to be outstanding for any purpose
whatsoever. At its election, the Trust, prior to a redemption date,
may irrevocably deposit the redemption price (including
accumulated and unpaid dividends to the redemption date) of the
Series..A.Erefen:ed.s so called for redemption in trust for the
l'le!ifl!Fs lfiOeFeef lllfh a tiarik ar trast eempsr5, iii wtiieh sase llm
redemption notice to holders of the Series A Preferred Shares to be
redeemed shall (A) state the date of such deposit, (B) specify the
office of such bank or trust company as the place of payment of the
redemption price and (C) require such holders to surrender the
certificates representing such shares at such place on or about the
date fixed in such redemption notice (which may not be later than
the redemption date) against payment of the redemption price
(im;luding all accumulated and unpaid dividends to the redemption
date). Any monies so deposited which remain unclaimed by the
holders of the Series A Preferred Shares at the end of two years
after the redemption date shall be returned by such bank or trust
company to the Trust.

(f) The Series A Preferred Shares have no stated maturity and will
not be subject to any sinking fund or mandatory redemption provisions except as
provided under Section 2(G) of Article VII of the Declaration of Trust.

(g) Subject to applicable law and the limitations on purchases,
redemptions or other acquisitions set forth in Section 5 of these Articles
Supplementary, the Trust may, at any time and from time to time, purchase any
Series A Preferred Shares in the open market, by lender or by private agreement.
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(6) Voting Rights. (a) Holders of the Series A Preferred Shares shall not
have any voting rights, except as set forth below:
(b) Whenever dividends on the Series A Preferred Shares are in
arrears for six or more quarterly periods (whether or not consecutive) (a
"Preferred Dividend Default"), then, in accordance with the Declaration of Trust,
the Board of Trusteei:; shall take all requisite action in accordance with the
Maryland REIT Law and the Declaration of Trust to increase by two the number
of Trustees of the Trust, and the holders of Series A Preferred Shares (voting
together as a single class with all other equity securities of the Trust upon which
like voting rights have been conferred and are exercisable ("Parity Preferred
Shares")) shall be entitled to elect a total of two additional Trustees to the Board
of Trustees (the "Preferred Trustees'') to fill such newly created Trusteeships at an
annual meeting of shareholders or a special meeting held in place thereof or at a
properly called special meeting of the holders of the shares of the Series A
Preferred Shares and of any such Parity Preferred Shares, and at each subsequent
annual meeting of shareholders or special meeting held in place thereof, until all
dividends accumulated on the Series A Preferred Shares for the past dividend
periods shall have been fully paid or authorized and declared and a swn sufficient
for the payment thereof set aside for payment. This clause (b) shall not limit the
right of the Trust to grant separate voting rights to any other series of Preferred
~~~~~~~~~~~Shares

(c) If and when the Dividend Preference Amount on the Series A
Preferred Shares shall have been paid in full or authorized and declared and a sum
sufficient for the payment thereof set aside for payment in full, the holders of
Series A Preferred Shares shall be divested of the voting rights set forth in clause
(b) above (subject to revesting in the event of each and every Preferred Dividend
Default) and, if the Dividend Preference Amount and all dividend arrearages on
all other series of Parity Preferred Shares giving rise to voting rights with respect
to the Preferred Trustees have been paid in full or authorized and declared by the
Board of Trustees and set aside for payment in full, the term of office of each
Preferred Trustee so elected shall expire. Upon the expiration of the terms of the Preferred Trustees in accordance with the immediately preceding sentence, the
number of Trustees of the Trust shall automatically be reduced by the number of
Preferred Trustees whose terms so expired. Any Preferred Trustee may be
removed at any time with or without cause by the vote of, and shall not be
removed otherwise than by the vote of, the holders of a majority of the
outstanding Series A Preferred Shares when they have the voting rights set forth
in clause (b) above and all other seri~s of Parity Preferred Shares (voting as a
single class). So long as a Preferred Dividend Default shall continue, any
vacancy in the office of a Preferred Trustee may be filled by written consent of
the Preferred Trustee remaining in office, or if none remains in office, by a vote
of the holders of a majority of the outstanding Series A Preferred Shares when
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they have the voting rights set forth in clause (b) above and all other series of
Parity Preferred Shares (voting as a single class). The Preferred Trustees shall be
entitled to one vote per Trustee on any matter. The provisions contained in
Section 6(b) hereof and in this Section 6(c) constitute an election by the Trust not
to be subject to Section 3"804(c) of the Maryland General Corporation Law to the
extent that holders of Series A Preferred Shares and Parity Preferred Shares are
entitled to elect the Preferred Trustees to the Board of Trustees during a Preferred
Dividend Default.
(d) So long as any Series A Preferred Shares remain outstanding,
the Trust shall not, without the affirmative vote of the holders of at least twothirds of the Series A Preferred Shares outstanding at the time, given in person or
by proxy, either in writing or at a meeting (such series voting separately as a
class),
(i) authorize, create or increase the authorized or issued
amount of any class or series of equity securities ranking senior to
the outstanding Series A Preferred Shares with respect to the
payment of dividends or the distribution of assets upon Liquidation
or reclassify any authorized equity securities of the Trust into any
such senior equity securities, or create, authorize or issue ap.y
obli ation or securit convertible into or evidenc· tll.e ri t to
(ii) amend, alter or repeal tll.e provisions oftll.e Declaration
of Trust (including these Articles Supplementary), whether by
merger or consolidation (in either case, an ''Event") or otherwise,
so as to materially and adversely affect any right, preference or
voting power of the Series A Preferred Shares; provided, however,
that with respect to any such amendment, alteration or repeal of the
provisions of the Declaration of Trust (including these Articles
Supplementary) upon the occurrence of an Event, so long as Series
A Preferred Shares remain outstanding with the terms thereof
materially unchanged in any adverse respect, taking into accoWlt
that, upon the occurrence of an Event, the Trust may not be the
surviving entity and such surviving entity may thereafter be the
issuer of the Series A Preferred Shares, the occurrence of any such
Event shall not be deemed to materially and adversely affect the
rights, preferences or voting powers of the Series A Preferred
Shares; and provided further that any increase in the amount of
authorized Series A Preferred Shares or the authorization, creation
or issuance of any other class or series of the Trust's equity
securities, in each case ranking on a parity with or junior to the
Series A Preferred Shares with respect to the payment of dividends
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and the distribution of assets upon Liquidation shall not be deemed
to materially and adversely affect the rights, preferences or voting
powers of the Series A Preferred Shares.
(e) The foregoing voting provisions shall not apply if, at or prior
to the time when the action with respect.to which such vote would otherwise be
required shall be effected, all outstanding Series A Preferred Shares shall have
been redeemed or called for redemption upon proper notice and sufficient funds
shall have been deposited in trust to effect such redemption.
(7) Conversion. The Series A Preferred Shares are not convertible into or
exchangeable for any other property or securities of the Trust.
(8) Restrictions on Transfer and Shares-in-Trust. The Series A Preferred
Shares are subject to the provisions of Article VIl of the Declaration of Trust.
(9) Status. All Series A Preferred Shares which shall have been redeemed
or reacquired in any manner by the Trust shall be restored to the status of
authorized, but unissued Series A Preferred Shares of the Trust which may be
reissued or reclassified by the Board of Trustees in accordance with the applicable
provisions of the Declaration of Trust.
have any preferences, conversion or other rights, votmg powers, restnct10ns,
limitations as to dividends or other distributions, qualifications or tenns or
conditions of redemption other than those specifically set forth in these Articles
Supplementary. The. Series A Preferred Shares shall have no preemptive or
subscription rights.
(11) Headings of Subdivisions. The headings of the various subdivisions
hereof are for convenience of reference only and shall not affect the interpretation
of any of the provisions hereof:
(12) Severability of Provisions. If any preferences, conversion or other
rights, voting powers, restrictions, limitations as to dividends or other
distributions, qualifications or terms or conditions of redemption of the Series A
Preferred Shares set forth in the Declaration of Trust is invalid, rm.lawful or
incapable of being enforced by reason of any rule of law or public policy, all other
preferences; conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions. of
redemption of Series A Preferred Shares set forth in the Declaration of Trust
which can be given effect without ·the invalid, unlawful or unenforceable
provision thereof shall, nevertheless, remain in full force and effect, and no
preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distnoutions, qualifications or terms or conditions of

11

redemption of Series .A Preferred Shares herein set forth shall be deemed
dependent upon any other provision thereof unless so expressed therein.

FOURTH: The terms of the Series A Preferred Shares set forth in ARTICLE THIRD
hereof shall become Article XIV of the Declaration of Trust.
FIFTH: These Articles Supplementary shall be effective at the time the Maryland State
Department of Assessments and Taxation accepts these Articles Supplementary for record.
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IN WITNESS WHEREOF, the Trust has caused these Articles Supplementary to be
signed in its name and on its behalf by its Chairman and Chief / and witnessed by its
Assistant Secretary on March____!§__, 2004.
Executive Officer'

RAIT~~

WITNESS:

By:

Name: '\Betsy Cohen
Title: Chairman and Chief Elrncutive
Officer

Chairman and Chief

THE UNDERSIGNED, I Executive Officer
of RAIT Investment Trust,
who executed on behalf of the Trust fue Articles Supplementary of which this Certificate is made
a part, hereby acknowledges in the name and on behalf of said Trust the foregoing Articles
Supplementary to be fue act of said Trust and hereby certifies that the matters and facts set forth
herein with respect to the authorization and approval thereof ar
e in all material respects
under penalties of perjury.

Officer
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CERTIFICATE OF CORRECTION
to
ARTICLES SUPPLEMENTARY
of

RAIT INVESTMENT TRUST
(a Maryland real estate investment trust)
RAIT INVESTMENT TRUST, a Maryland real estate investment trust (the "Trust'),
hereby certifies to the State Department of Assessments and Taxation of Maryland (the
"Department") that:

FIRST: On March 17, 2004 at 2:24 p.m. the Trust filed with the Department Articles
Supplementary dated March 16, 2004. (the "Articles Supplementary") to the Declaration of Trust
of the Trust, and the Articles Supplementary require correction as permitted by Section 1-207 of
the Corporations and Associations Article of the Annotated Code of Maryland.

SECOND: (A) Article THlRD, Section (3)(a) of the Articles Supplementary, as
previously filed and to be corrected hereby, reads as follows:
(3) Dividends. (a) Holders of Series A Preferred Shares shall be entitled
to receive; when, as and if_ authorized and declared by the Board of Trustees, out
eflqafh ., ...;tt..hla (ff,. fr; ;;(Ike :n ...,1 .,.. ,,..,1au,., fi it9< s1Ji01/ sR&!J Ji,ide.u;i& Ht
the rate of 7. 75%. of the Liquidation Preference (as defined hereinafter) per Series
A Preferred Share per annum (which is equivalent to a fixed annual amount of
$1.9375 per Series A Preferred Share). Such dividends shall accrue and
cumulate from the date of original issuance of such share and shall be payable
quarterly in arrears on March 31, June 30, September 30 and December 31 of
each year or, if not a business day, the next succeeding business day (each a
"Dividend Payment Date'), commencing, with respect to any Series A Preferred
Share, on the Dividend Payment Date next succeeding the date of original
issuance of such share. Any dividend payable on the Series A Preferred Shares
for any partial dividend period shall be pro rated and computed on the basis of a
360-day year consisting of twelve 30-day months. Dividends shall be payable to
holders of record as they appear in the stock transfer records of the Trust at the
close of business on the applicable dividend record date, which shall be the first
day of the calendar month in which the applicable Dividend Payment Date falls
or, if not a business day, the next succeeding business day or such other date
designated by the Board of Trustees for the payment of dividends that is not more
than 30 nor less than 10 calendar days immediately preceding such Dividend
Payment Date (each, a ''Dividend Record Date').
(B) Article THIRD, Section (3)(a) of the Articles Supplementary, as corrected hereby,
shall read follows:

(3) Dividends. (a) Holders of Series A Preferred Shares shall be entitled

-BALT2:7975J7.vl j3/18104
311425-1

to receive, when, as and if authorized and declared by the Board of Trustees, out
of legally available fonds of the Trust, cumulative preferential cash dividends at
the rate of 7. 75% of the Liquidation Preference (as defined hereinafter) per Series
A Preferred Share per annum (which is equivalent to a fu:ed annual amount of
$1.9375 per Series A Preferred Share). Such dividends shall accrue and
cumulate from the date of original issuance of such share and shall be payable
quarterly in arrears on March 31, June 30, September 30 and December 31 of
each year or, if not a business day, the next succeeding business day (each a
"Dividend Payment Date"), commencing. with respect to any Series A Preferred
Share, on the Dividend Payment Date next succeeding the date of original
issuance of such share. Any dividend payable on the Series A Preferred Shares
for any partial dividend period shall be pro rated and computed on the basis of a
360-day year consisting of twelve 30-day months. Dividends shall be payable to
holders of record as they appear in the stock transfer records of the Trust at the
close of business on the applicable dividend record date, which shall be the first
day of the calendar month in which the applicable Dividend Payment Date falls
or, if not a business day, the next succeeding business day or such other date
designated by the Board of Trustees for the payment of dividends that is not more
than 30 nor less than JO calendar days (5 calendar days as to the March 31, 2004
Dividend Payment Date) immediately preceding such Dividend Payment Date
(each, a ''Dividend Record Date").

(C) !He iriaeetil'aeles er i.tefeets eefttiiifl:ea iii Affiele THIRD, SeetleB: (3)(ii) ef ltle
Articles Supplementary, as previously filed, is that insufficient time was allowed for the
declaration and payment of the initial dividend.
mIRD: The name of each party to the document being corrected is RAIT
INVESTMENT TRUST.

-2-BALT2:797'37.vl 13118!04
311425·1

this
IN" WITNESS WHEREOF, the Trust has caused C:erfifii;:ate of Correctio'ri to be
signed in its name and on its behalf by its Chairman and Chief 1 and witnessed by its
Assistant Secretary on March __!L, 2004.
E:x:ecu tive Officer'

::~T

WITNESS:

Name:
Title:

____L_.J.JLQ
Chairmiln and Chief Executive

---Officer
Officer

THE UNDERSIGNED, Chairmen and Chief F.xecutiveLof RAIT Investment Trust,
who executed on behalf of the Trust the Cert. of. Correction of;hich this Certificate is made
a part, hereby acknowledges in the name and on behalf of said Trust the foregoing Articles
Supplementary to be the act of said Trust and hereby certifies that the matters and facts set forth
herein with respect to the authorization and approval thereof are true in all material respects
under penalties of perjury.
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ARTICLES SUPPLEMENTARY
RAIT INVESTMENT TRUST
8.375% Series B Cumulative Redeemable Preferred Shares of Beneficial Interest
(Par Value $0.01 Per Share)
RAIT INVESTMENT TRUST, a Maryland real estate investment trust (hereinafter called
the 'Trust"), hereby certifies to the Department of Assessments and Taxation of the State of
Maryland that:
FIRST: Under the authority set forth in Article VI of the Declaration of Trust of the
Trust, as amended (which, as hereinafter amended, restated or supplemented from time to time is
herein called the "Declaration of Trust"), the Board of Trustees of the. Trust (the "Board of
Trustees") at a meeting on September 22, 2004, designated and classified 2,300,000 shares of the
authorized but unissued unclassified preferred shares of beneficial interest, par value $0.01 per
share, of the Trust as the "8.375% Series B Cumulative Redeemable Preferred Shares of
Beneficial Interest," par value $0.01 per share, and has provided for the issuance of such series.
SECOND: The classification increases the number of shares classified as 8.375% Series
from 0 shares. immediately prior to the classification to 2,300,000 shares immediately after the
classification. The classification decreases the number of unclassified preferred shares of
beneficial interest, par value $0.01 per share, from 22,240,000 shares immediately prior to the
classification to 19,940,000 shares immediately after the classification. Prior to this
classification, the Trust had classified 2,760,000 shares as 7.75% Series A Cumulative
Redeemable Preferred Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the
"Series A Preferred Shares").
TJllRD: The preferences, conversions and other rights, voting powers, restrictions,
limitations as to dividends and other distributions, qualifications and terms and conditions of
redemption of the 8.375% Series B Cumulative Redeemable Preferred Shares of Beneficial
Interest are as follows:
( 1) Designation and Number. A series of preferred shares of beneficial
interest, par value $0.01 per share (the "Preferred Shares"), designated as the
"8.375% Series B Cumulative Redeemable Preferred Shares of Beneficial
Interest" (the "Series B Preferred Shares"), is hereby established. The number of
Series B Preferred Shares shall be 2,300,000 shares. The par value of Series B
Preferred Shares shall be $0.0l per share.
(2) Rank The Series B Preferred Shares, will, with respect to dividend
rights, redemption rights and rights upon any voluntary or involuntary liquidation,

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - · - · · · - · - - - ...

·-.

dissolution or winding up of the Trust (a "Liquidation"), rank:
(a) senior to all common shares of beneficial interest, par value $0.01 per
share, ·of the Trust (the "Common Shares") and to all equity securities
issued or to be issued by the Trust the tenns of which provide that such
equity securities shall rank junior to the Series B Preferred Shares
(sometimes the Common Shares and such equity securities are collectively
referred to as "Junior Shares");
(b) on a parity with all equity securities issued or to be issued by the Trust
other than those referred to in clauses (a) and (c), including, without
limitation, the Series A Preferred Shares (sometimes the Series A
Preferred Shares and such equity securities are collectively referred to as
"Parity Shares''); and

(c) junior to all (i) equity securities issued or to be issued by the Trust the
terms of which specifically provide that such equity securities rank senior
to the Series B Preferred Shares and (ii) existing and future indebtedness
of the Trust.
The term "equity securities" does not include debt securities of the Trust that are
excbangeahk_fb~uity securities of the Trust, which debt

- - - - - - - f - - - - - - - - " " - ' " - " - " ' - ' " i l l i ! > . lUnill._or

exchange.
(3) Dividends. (a) Holders of Series B Preferred Shares shall be entitled
to receive, when, as and if authorized and declared by the Board of Trustees, out
of legally available funds of the Trust, cumulative preferential cash dividends at
the rate of 8.375% of the Liquidation Preference (as defined hereinafter) per
Series B Preferred Share per annum (which is equivalent to a fixed annual amount
of $2.09375 per Series B Preferred Share). Such dividends shall accrue and
cumulate from the date of original issuance of such share and shall be payable
quarterly in arrears on March 31, June 30, September 30 and December 31 of
each year or, if not a business day, the next succeeding business day (each a
, "Dividend Payment Date"), commencing, with respect to any Series B Preferred
Share, on the Dividend Payment Date next succeeding the date of original
issuance of such share; provided, however. that, with respect to any Series B
Preferred Share issued on or before December 1, 2004 (the "Initial Series B
Preferred Shares"), the initial Dividend Payment Date shall be December 31,
2004 and the amount of the dividend payable on December 31, 2004 on any
Initial Series B Preferred Share shall be calculated as if all of the Initial Series B
Preferred Shares were issued on the earliest date of original issuance of any Initial
Series B Preferred Share. Any dividend payable on the Series B Preferred Shares
for any partial dividend period shall be pro rated and computed on the basis of a
360-day year consisting of twelve 30-day months. Dividends shall be payable to
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holders of record as they appear in the stock transfer records of the Trust at the
close of business on the applicable dividend record date, which shall be the first
day of the calendar month in which the applicable Dividend Payment Date falls
or, if not a business day, the next succeeding business day or such other date
designated by the Board of Trustees for the payment of dividends that is not more
than 30 nor less than 10 calendar days immediately preceding such Dividend
Payment Date (each, a "Dividend Record Date").
(b) Notwithstanding anything to the contrary contained herein,
dividends on the Series B Preferred Shares shall accrue and cumulate whether or
not the Trust has earnings, whether or not there are funds legally available for
payment of such dividends and whether or not such dividends are authorized and
declared by the Board of Trustees. Accumulated but unpaid dividends on the
Series B Preferred Shares shall cumulate as of the Dividend Payment Date on
which they first become payable or on the date of redemption, as the case may be.
No interest, or sum of money in lieu of interest, shall be payable in respect of any
dividend payment or payments on Series B Preferred Shares which may be in
arrears.
(c) Except as provided in clause (d) below, if any Series B
Preferred Shares are outstanding, no dividends (collectively, "Parity and Junior
·¥:id~),othei:.than-distiibuti-0.ns-in-kind-Of-Comnum.ShaieS-fJr:..other...shates...o:

dividends, may be paid or set apart for payment on the Common Shares or any
other shares of equity securities of the Trust of any other class or series ranking,
as to dividends, on a parity with or junior to the Series B Preferred Shares unless
full cumulative dividends (the "Dividend Preference Amount") due on any past or
contemporaneous Dividend Payment Date have been or contemporaneously are
authorized and declared and paid as of the payment date of the relevant Parity or
Junior Dividend. Notwithstanding anything herein to the contrary, the Trust may
declare and pay Parity and Junior Dividends without paying or setting apart for
payment any amounts with respect to the dividend due on the Series B Preferred
Shares for any dividend period the Dividend Payment Date of which has not
occurred as of the date of the declaration or payment of the Parity and Junior
Dividends so long as the full Dividend Preference Amotmt has been paid through
the most recent Dividend Payment Date for the Series B Preferred Shares.
(d) When dividends are not paid in full (or a sum sufficient for
such full payment is not so set apart) upon the Series B Preferred Shares and all
other equity securities ranking on a parity, as to dividends, with the Series B
Preferred Shares, all dividends authorized and declared upon the Series B
Preferred Shares, shall be authorized and declared pro rata so that the amount of·
dividends authorized and declared per share of Series B Preferred Shares and each
such other equity security shall in all cases bear to each other the same ratio that

3

accumulated dividends per Series B Preferred Share and such other equity
security (which shall not include any accumulation in respect of unpaid dividends
for prior dividend periods if such other equity securities do not have a cumulative
dividend) bear to each other.
(e) Notwithstanding the above, the Trust shall not be prohibited
from (i) declaring or paying or setting apart for payment any dividend or
distribution on any Parity Shares or Junior Shares or (ii) redeeming, purchasing or
otherwise acquiring any Parity Shares or Junior Shares, in each case, if such
declaration, payment, redemption, purchase or other acquisition is necessary to
maintain the Trust's qualification as a real estate investment trust under Sections
856 through 860 of the Internal Revenue Code of 1986, as amended (the "Code'}

(f) No dividends on Series B Preferred Shares shall be authorized
by the Board of Trustees or declared or paid or set apart for payment by the Trust
at such time as the tenns and provisions of any agreement of the Trust, including
any agreement relating to its indebtedness, prohibits such declaration, payment or
setting apart for payment or provides that such declaration, payment or setting
apart for payment would constitute a breach thereof or a default thereunder, or if
such declaration or payment shall be restricted or prohibited by law.

Gains Amount") of the dividends (as determined for federal income tax purposes)
paid or made available for the year to holders of all classes of shares (the "Total
Dividends"), then the portion of the Capital Gains Amount that shall be allocable
to the holders of Series B Preferred Shares shall be the. amount that the total
dividends (as determined for federal income tax purposes) paid or made available
to the holders of the Series B Preferred Shares for the year bears to the Total
Dividends. The Trust may elect to retain and pay income tax on its net long-term
capital gains. In such a case, the holders of Series B Preferred Shares would
include in income their appropriate share of the Trust's undistn'buted long-term
capital gains, as designated by the Trust.
(h) In determining whether a distribution (other than upon a
Liquidation), by dividend, redemption or otherwise, is permitted, amounts that
would be needed, if the Trust were to be dissolved at the time of the distribution,
to satisfy the Liquidation Preference (as defined below) will not be added to the
Trust's total liabilities.
(i) Holders of Series B Preferred Shares shall not be entitled to
any dividends, whether payable in cash, property or shares, in excess of full
cumulative dividends on the Series B Preferred Shares as described above. Any
dividend payment made on the Series B Preferred Shares shall first be credited
against the earliest accumulated but unpaid dividend due with respect to the Series

4

B Preferred Shares which remains payable.
(4) Liquidation Preference. (a) In the event of any Liquidation, the
holders of Series B Preferred Shares then outstanding shall be entitled to receive
out of the assets of the Trust available for distribution to shareholders (after
payment or provision for payment of all debts and other liabilities of the Trust) an
amount equal to $25.00 per share, plus any accumulated and unpaid dividends
thereon to the date of payment (the "Liquidation Preference"), whether or not
authorized and declared, before any distribution of assets is made to holders of
Common Shares and any other shares of equity securities cf the Trust that rank
junior to the Series B Preferred Shares as to Liquidation rights.
·
(b) If, upon any such Liquidation, the assets of the Trust are
insufficient to make full payment to holders of the Series B Preferred Shares and
any shares of other classes or series of equity securities of the Trust ranking on a
parity with the Series B Preferred Shares as to Liquidation rights, then the holders
of the Series B Preferred Shares and all other such classes or series of equity
securities ranking on a parity with the Series B Preferred Shares as to Liquidation
rights shall share ratably in any distribution of assets in proportion to the full
liquidating distributions to which they would otherwise be respectively entitled.

.

,

such circumstances shall be payable, shall be given by first class mail, postage
pre-paid, not less than 30 nor more than.60 calendar days immediately preceding
the payment date stated therein, to each record holder of the Series B Preferred
Shares at the respective addresses of such holders as the same shall appear on the
share transfer records of the Trust.
(d) After payment of the full amount of the Liquidation
Preference, the holders of Series B Preferred Shares shall have no right or claim
to any of the remaining assets of the Trust.
(e) None of a consolidation or merger of the Trust with or into
another entity, the merger of another entity with or into the Trust, a statutory share
exchange by the Trust or a sale, lease, transfer ,or conveyance of all· or
substantially all of the Trust's property or business shall be considered a
Liquidation.
(f) In determining whether a distribution (other than upon
voluntary or involuntary dissolution) by dividend, redemption or other acquisition
of shares of the Trust or otherwise is permitted under Maryland law, amounts that
would be needed, if the Trust were to be dissolved at the time of the distribution,
to satisfy the preferential rights upon dissolution of the holders of Series B
Preferred Shares will not be added to the Trust's total liabilities.

5

(5) Redemption. (a) The Series B Preferred Shares are not redeemable
prior to October 5, 2009. On or after October 5, 2009, the Trust, at its option,
upon giving notice as provided below, may redeem the Series B Preferred Shares,
in whole or from time to time in part, for cash, at a redemption price of$25.00 per
share, plus all accumulated and unpaid dividends thereon to the date of
redemption, whether or not authorized and declared (the "Redemption Right").

(b) If fewer than all of the outstanding Series B Preferred Shares
are to be redeemed pursuant to the Redemption Right, the shares to be redeemed
shall be selected pro rata (as nearly as practicable without creating fractional
shares) or by lot or by such other equitable method as may be prescribed by the
Board of Trustees. If such redemption is to be by lot and, as a result of such
redemption, any holder of Series B Preferred Shares would become a holder of a
number of Series B Preferred Shares in excess of the Ownership Limit (as defined
in Article VII of the Declaration of Trust) or the Excluded Holder Limit (as
defined in Article VII of the Declaration of Trust), as applicable, except as
provided in Section l(G) of Article VII of the Declaration of Trust, because such
holder's Series B Preferred Shares were not redeemed, or were only redeemed in
part, then the Trust shall redeem the requisite number of Series B Preferred Shares
of such holder such that no holder will hold in excess of the of the Ownership
Limit or the Excluded Holder Limit, as applicable, subsequent to such redemption
gr otnen11ise transfer the shares pnrsuaµraFrtic:le"Vll
(c) No Series B Preferred Shares, Common Shares or any other
shares of equity securities of the Trust ranking junior to or on a parity with the
Series B Preferred Shares as to dividends or upon Liquidation shall be redeemed,
purchased or otherwise acquired for any consideration (or any monies be paid to
or made available for a sinking fund for the redemption of any such shares) by the
Trust (except by conversion into or exchange for shares of equity securities of the
Trust ranking junior to or on parity with the Series B Preferred Shares as to
dividends or upon Liquidation) unless:
(i) the Dividend Preference Amount with respect to all
Series B Preferred Shares has been or contemporaneously is
authorized and declared and paid, or a sum sufficient for the
payment thereof is set apart for payment at the time of such
relevant acquisition; arid
(ii) the dividend with respect to any Series B Preferred
Shares for which a notice of redemption has been given with
respect to any partial dividend period from the prior Dividend
Payment Date to the redemption date, computed, in the case of
such partial dividend period, in accordance with Section 3(a)
above, has been or contemporaneously is authorized and declared
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and paid or set apart for such payment at the time of such relevant
acquisition.
Notwithstanding anything to the contrary contained herein, no Series B Preferred
Shares shall be redeemed unless all outstanding Series B Preferred Shares are
simultaneously redeemed unless the conditions set forth in Section 5(c)(i) and (ii)
above are met at the time of such redemption. The restrictions in this Section 5
shall not prevent the repurchase or transfer of Common Shares or Preferred
Shares of any series of the Trust pursuant to Article VII of the Declaration of
Trust or otherwise in order to enforce the ownership restrictions set forth in
Article VII and ensure that, among other things, the Trust remains qualified as a
- real estate investment trust for United States federal income tax pwposes, or the
redemption, purchase or acquisition of Series B Preferred Shares pursuant to a
purchase or exchange offer made on the same tenns to all holders of the Series B
Preferred Shares.
(d) Prior to or contemporaneous with any redemption of Series B
Preferred Shares~ the Trust shall pay, in cash, any accumulated and unpaid
dividends on the Series B Preferred Shares for which a notice of redemption has
been given to the redemption date, whether or not authorized and declared.
-evisi&ns-set-forth tfl13--'-' 'aGedar-es-fef

(i) Notice of redemption will be mailed by the Trust,
postage prepaid, no less than 30 nor more than 60 calendar days
immediately preceding the redemption date, addressed to the
respective holders of record of the Series B Preferred Shares to be
redeemed at their respective addresses as they appear on the stock
transfer records of the Trust. No failure to give such notice or any
defect thereto or ln the mailing thereof shall affect the validity of
the proceedings for the redemption of any Series B Preferred
Shares except as to the holder to whom notice was defective or not
given.

(ii) In addition to any information required by law or by
the applicable rules of any exchange or automated interdealer
quotation system upon which the Series B Preferred Shares may be
listed or admitted to trading, each notice shall state: (A) the
redemption date; (B) the redemption price; (C) the number of
Series B Preferred Shares to be redeemed; (D) the place or places
where the holders of Series B Preferred Shares may surrender
certificates for payment of the redemption price; and (E) that
dividends on the Series B Preferred Shares to be redeemed will
cease to accumulate on the redemption date. Ifless than all of the

7
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outstanding Series B Preferred Shares held by any holder are to be
redeemed, the notice mailed to each holder shall also specify the
number of Series B Preferred Shares held by such holder to be
redeemed.
(iii) On or after the redemption date, each holder of Series
B Preferred Shares to be redeemed shall present and surrender the
certificates representing his or her Series B Preferred Shares to the
Trust at the place designated in the notice of redemption and
thereupon the redemption price of such shares (including all
accumulated and unpaid dividends up to the redemption date) shall
be paid to or on the order of the person whose name appears on
such certificate representing Series B Preferred Shares as the
owner thereof and each surrendered certificate shall .be canceled.
If fewer than all the shares represented by any such certificate
representing Series B Preferred Shares are to be redeemed, a new
certificate shall be issued representing the unredeemed shares.

redemption date, shall terminate with respect to such shares and
such shares shall not thereafter be transferred {except with the
consent of the Trust) on the Trust's stock transfer records, and such
shares shall not be deemed to be outstanding for any purpose
whatsoever. At its election, the Trust, prior to a redemption date,
may irrevocably deposit the redemption price (including
accumulated and unpaid dividends to the redemption date) of the
Series B Preferred Shares so called for redemption in trust for the
holders thereof with a bank or trust company, in which case the
redemption notice to holders of the Series B Preferred Shares to be
redeemed shall (A) state the date of such deposit, {B) specify the
,office of such bank or trust company as the place of payment of the
redemption price and (C) require such holders to surrender the
certificates representing such shares at such place on or about the
date fixed in such redemption notice (which may not be later than
the redemption date) against payment of the redemption price
(including all accumulated and l.Ulpaid dividends to the redemption
date). Any monies so deposited which remain unclaimed by the
holders of the Series B Preferred Shares at the end of two years
after the redemption date shall be returned by such bank or trust
company to the Trust.

8
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(f) The Series B Preferred Shares have no stated maturity and will
not be subject to any sinking fund or mandatory redemption provisions except as
provided under Section 2(G) of Article VU of the Declaration of Trust.

(g) Subject to applicable law and the limitations on purchases,
redemptions or other acquisitions set forth in Section 5 of these Articles
Supplementary, the Trust may, at any time and from time to time, purchase any
Series B Preferred Shares in the open market, by tender or by private agreement.
(6) Voting Rights. (a) Holders of the Series B Preferred Shares shall not
have any voting rights, except as set forth below.
(b) Whenever dividends on the Series B Preferred Shares are in
arrears for six or more quarterly periods (whether or not consecutive) (a
"Preferred Dividend Default''), then, in accordance with the Declaration of Trust,
the Board of Trustees shall take all requisite action in accordance with the
Maryland REIT Law and the Declaration of Trust to increase by two the number
of Trustees of the Trust, and the holders of Series B Preferred Shares (voting
together as a single class with all other equity securities of the Trust upon which
like voting rights have been conferred and are exercisable ("Parity Preferred
Shares")) shall be entitled to elect a total of two additional Trustees to the Board
e_".Er:eferred Trnstees") to fill such.newly created Trusteeships-aLan~------------properly called special meeting of the holders of the shares of the Series B
Preferred Shares and of any such Parity Preferred Shares, and al each subsequent.
annual meeting of shareholders or special meeting held in place thereof, until all
dividends. accumulated on the Series B Preferred Shares for the past dividend
periods shall have been fully paid or authorized and declared and a sum sufficient
for the payment thereof set aside for payment. This clause (b) shall not limit the
right of the Trast to grant separate voting rights to any other series of Preferred
Shares.
(c) If and when the Dividend Preference Amount on the Series B
Preferred Shares shall have been paid in full or authorized and declared and a sum
suffici1mt for the payment thereof set aside for payment in full, the holders of
Series B Preferred Shares shall be divested of the voting rights set forth in clause
(b) above (subject to revesting in the event of each and every Preferred Dividend
Default)
if the Dividend Preference Amount and all dividend arrearages on
all other series of Parity Preferred Shares giving rise to voting rights with respect
to the Preferred Trastees have been paid in full or authorized and declared by the
Board of Trustees and set aside for payment in full, the term of office of each
Preferred Trustee so elected shall expire. Upon the expiration of the terms of the
Preferred Trustees in accordance with the immediately preceding sentence, the
number of Trustees of the Trust shall automatically be reduced by the number of

and,
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Preferred Trustees whose terms so expired. Any Preferred Trustee may be
removed at any time with or without cause by the vote of, and shall not be
removed otherwise than by the vote of, the holders of a majority of the
outstanding Series B Preferred Shares when they have the voting rights set forth
in clause (b) above and all other series of Parity Preferred Shares (voting as a
single class). So long as a Preferred Dividend Default shall continue, any
vacancy in the office of a Preferred Trustee may be filled by written consent of
the Preferred Trustee remaining in office, or if none remains in office, by a vote
of the holders of a majority of the outstanding Series B Preferred Shares when
they have the voting rights set forth in clause (b) above and all other series of
Parity Preferred Shares (voting as a single class). The Preferred Trustees shall be
entitled to one vote per Trustee on any matter. The provisions contained in
Section 6(b) hereof and in this Section 6(c) constitute an election by the Trust not
to be subject to Section 3-804(c) of the Maryland General Corporation Law to the
extent that holders of Series B Preferred Shares and Parity Preferred Shares are
entitled to elect the Preferred Trustees to the Board of Trustees during a Preferred
Dividend Default.
(d) So long as any Series B Preferred Shares remain outstanding,
the Trust shall not, without the affirmative vote of the holders of at least twothirds of the Series B Preferred Shares outstanding at the time, given in person or
---------t--------m,_.,,
"theM:n-writ' ·
· - ~eh-series-Yt}ti
;atef

(i) authorize, create or increase the authorized or issued
amount of any class or series of equity securities ranking senior to
the outstanding Series B Preferred Shares with respect to the
payment of dividends or the distribution of assets upon Liquidation
or reclassify any authorized equity securities of the Trust into any
such senior equity securities, or create, authorize or issue any
obligation or security convertible into or evidencing the right to
purchase any such senior equity securities; or
(ii) amend, alter or repeal the provisions of the Declaration
of Trust (including these Articles Supplementary), whether by
merger or consolidation (in. either case, an "Event") or otherwise,
so as to materially and adversely affect any right, preference or
voting power of the Series B Preferred Shares; provided, however,
that with respect to any such amendment, alteration or repeal of the
provisions of the Declaration of Trust (including these Articles
Supplementary) upon the occurrence of an Event, so long as Series
B Preferred Shares remain outstanding with the terms thereof
materially unchanged in any adverse respect, taking into account
that, upon the occurrence of an Event, the Trust may not be the
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surviving entity and such surviving entity may thereafter be the
issuer of the Series B Preferred Shares, the occurrence of any such
Event shall not be deemed to materially and adversely affect the
rights, preferences or voting powers of the Series B Preferred
Shares; and provided further that any increase in the amowit of
authorized Series B Preferred Shares or the authorization, creation
or issuance of any other class or series of the Trust's equity
securities, in each case ranking on a parity with or junior to the
Series B Preferred Shares with respect to the payment of dividends
and the distribution of assets upon Liquidation shall not be deemed
to materially and adversely affect the rights, preferences or voting
powers of the Series B Preferred Shares.
(e) The foregoing voting provisions shall not apply if, at or prior
to the time when the action with respect to which such vote would otherwise be
required shall be effected, all outstanding Series B Preferred Shares shall have
been redeemed or called for redemption upon proper notice and sufficient funds
shall have been deposited in trust to effect such redemption.
(7) Conversion. The Series B Preferred Shares are not convertible into or
exchangeable for any other property or securities of the Trust.
Shares are subject to the provisions of Article VII of the Declaration of Trust.
(9) Status. All Series B Preferred Shares which shall have been redeemed
or reacquired in any manner by the Trust shall be restored to the status of
authorized, but unissued Series B Preferred Shares of the Trust which may be
reissued or reclassified by the Board of Trustees in accordance with the applicable
provisions of the Declaration of Trust.
(10) Exclusion of Other Rights. The Series B Preferred Shares shall not
have any preferences, conversion or other rights, voting powers, restrictions,
limitations as to dividends or other distributions, qualifications or terms or
conditions of redemption other than those specifically set forth in these Articles
Supplementary. The Series B Preferred Shares shall have no preemptive or
subscription rights.
(11) Headings of Subdivisions. The headings of the various subdivisions
hereof are for convenience of reference only and shall not affect the intetpretation
of any of the provisions hereof.
(12} Severabilitv of Provisions. If any preferences, conversion or other
rights, voting powers, restrictions, limitations as to dividends or other
distributions, qualifications or terms or conditions of redemption of the Series B
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Preferred Shares set forth in the Declaration of Trust is invalid, unlawful or
incapable of being enforced by reason of any rule of law or public policy, all other
preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions of
redemption of Series B Preferred Shares set forth in the Declaration of Trust
which can be given effect without the invalid, unlawful or unenforceable
provision thereof shall, nevertheless, remain in full force and effect, and no
preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions of
redemption of Series B Preferred Shares herein set forth shall be deemed
dependent upon any other provision thereof unless so expressed therein.

FOURTH: The terms of the Series B Preferred Shares set forth in ARTICLE THIRD
hereof shall become Article XV of the Declaration of Trust.
FIFTII: These Articles Supplementary shall be effective at the time the Maryland State
Department of Assessments and Taxation accepts these Articles Supplementary for record.
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IN WITNESS WHEREOF. the Trust has caused these Articles Supplementary to be
signed in its name and on its behalf by its Chief Financial Officer and Executive Vice President
and witnessed by its Assistant Secretary on 4 ~ 3 o, 2004.

WITNESS:

RAIT INVESTMENT TRUST

J·
By.

~

Name: EnenJ:DFefano
Title: Chief Financial Officer and
Executive Vice President

THE UNDERSIGNED, Chief Financial Officer and Executive Vice President of RAIT
Investment Trust, who executed on behalf of the Trust the Articles Supplementary of which this
Certificate is made a part, hereby acknowledges in the name and on behalf of said Trust the
foregoing Articles Supplementary to be the act of said Trust and hereby certifies that the matters
and facts set forth herein with respect to the authorization and approval thereof are true in all
material respects under penalties of perjury.

Ellen J. DiStefan
Chief Financial Officer and Executive Vice
President
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THIS IS TO CERTIFY THAT:
FIRST: The declaration of trust ofRAIT INVESTMENT TRUST, a Maryland
real estate investment trust (the "Trust"), is hereby amended by deleting existing ARTICLE II in
its entirety and substituting in lieu thereof a new Article to read as follows:

"ARTICLE II
NAME
The name of the Trust is:
"RAIT Financial Trust''
Under circumstances in which the Board of Trustees of the Trust (the "Board of
use Oflhe name oftlieXJ'Ust is ootpract1cal5le theTnist
may use any other designation or name for the Trust"
Trusw~•o~r~"~B~oai:~<f'}1!elemii®Jhatlb.e

SECOND: Pursuant to Section 8-50l(e)(2) of the Maryland REIT Law and
Section 2-605(a) of the Maryland General Corporation Law, the amendment to the declaration of
trust of the Trust as hereinabove set forth has been duly approved by the Board of Trustees of the
Trust as required by law.
THIRD: The undersigned Chainnan acknowledges these Articles of Amendment
to be the trust act of the Trust and as to all matters or facts required to be verified under oath, the
undersigned Chairman acknowledges that to the best of her knowledge, information and belief,
these matters and facts are true in all material respects and that this statement is made under the
penalties for perjury.
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ARTICLES SUPPLEMENTARY
RAIT FINANCIAL TRUST
8.875% Series C Cumulative Redeemable Preferred Shares of Beneficial Interest
(Par Value $0.01 Per Share)
RAIT FINANCIAL TRUST, a Maryland real estate investment trust (hereinafter called
the "Trust"), hereby certifies to the Department of Assessments and Taxation of the State of
Maryland that:

FIRST: Under the authority set forth in Article VI of the Declaration of Trust of the
Trust, as amended (which, as hereinafter amended, restated or supplemented from time to time is
herein called the "Declaration of Trust"), the Board of Trustees of the Trust (the "Board of
Trustees") by unanimous written consent dated as of June 21, 2007, designated and classified
1,840,000 shares of the authorized but unissued unclassified preferred shares of beneficial
interest, par value $0.01 per share, of the Trust as the "8.875% Series C Cumulative Redeemable
Preferred Shares of Beneficial Interest," par value $0.01 per share, and has provided for the
issuance of such series:
C Cwnulative Redeemable Preferred Shares of Beneficial Interest, par value $0.01 per share,
from 0 shares immediately prior to the classification to 1,840,000 shares immediately after the
classification. The classification decreases the number of wiclassified preferred shares of
beneficial interest, par value $0.01 per share, from 19,940,000 shares immediately prior to the
classification to 18,100,000 shares immediately after the classification.
Prior to this
classification, the Trust had classified:

(I)

2,760,000 shares as 7.75% Series A Cumulative Redeemable Preferred
Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the
"Series A Preferred Shares"); and

(2)

2,300,000 shares as 8.375% Series B Cumulative Redeemable Preferred
Shares of Beneficial Interest, par value $0.01 per share, of the Trust (the
"Series B Preferred Shares").

TIDRD: The preferences, conversions and other rights, voting powers, restrictions, ·
limitations as to dividends and other distributions, qualifications and terms and conditions of
redemption of the 8.875% Series C Cumulative Redeemable Preferred Shares of Beneficial
Interest are as follows:
(1) Designation and Number. A series of preferred shares of beneficial
interest, par value $0.01 per share (the "Preferred Shares"), designated as the

CUST
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"8.875% Series C Cumulative Redeemable Preferred Shares of Beneficial
Interest" (the "Series C Preferred Shares"), is hereby established. The number of
Series C Preferred Shares shall be 1,840,000 shares. The par value of Series C
Preferred Shares shall be $0.01 per share.
(2) Rank. The Series C Preferred Shares, will, with respect to dividend
rights, redemption rights and rights upon any voluntary or involuntary liquidation,
dissolution or winding up of the Trust (a "Liquidation"), rank:
(a) senior to all common shares of beneficial interest, par value $0.01 per
share, of the Trust (the "Common Shares") and to all equity securities
issued or to be issued by the Trust the tenns of which provide that such
equity securities shall rank junior to the Series C Preferred Shares
(sometimes the Common Shares and such equity securities are collectively
referred to as "Junior Shares");

(b) on a parity with all equity securities issued or to be issued by the Trust
other than those referred to in clauses (a) and (c), including, without
limitation, the Series A Preferred Shares and the Series B Preferred Shares
(sometimes the Series A Preferred Shares, the Series B Preferred Shares
and such equity securities are collectively referred to as "Parity Shares'');
(c) junior to all (i) equity securities issued or to be issued by the Trust the
terms of which specifically provide that such equity securities rank senior
to the Series C Preferred Shares and (ii) existing and future indebtedness
of the Trust.
The term "equity securities" does not include debt securities of the Trust that are
convertible into or exchangeable for equity securities of the Trust, which debt
securities will rank senior to the Series C Preferred Shares prior to conversion or
exchange.
(3) Dividends. (a) Holders of Series C Preferred Shares shall be entitled
to receive, when, as and if authorized and declared by the Board of Trustees, out
of legally available funds of the Trust, cumulative preferential cash dividends at
the rate of 8.875% of the Liquidation Preference (as defined hereinafter) per
Series C Preferred Share per annum (which is equivalent to a fixed annual amount
of $2.21875 per Series C Preferred Share); provided, however, that during any
period of time that both (i) the Series C Preferred Shares are not listed on the New
York Stock Exchange ("NYSE"), the American Stock Exchange ("AMEX"), or
the NASDAQ Stock Market ("NASDAQ"), and (ii) the Trust is not subject to the
reporting requirements of Section 13 or 15(d) of the Securities Exchange Act of
I 934, as amended (the "Exchange ACt"), and any Series C Preferred Shares are
outstanding, the holders of Series C Preferred Shares shall be entitled to receive,
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when, as and i( authorized and declared by the Board of Trustees, out of legally
available funds of the Trust, cumulative preferential cash distributions at the rate
of9.875% per year of the liquidation preference in lieu of the rate specified above
(which is equivalent to a fixed annual amount of $2.46875 per year per share) (the
"Special Distribution"). Such dividends shall accrue and cumulate from the date
of original issuance of any such Series C Preferred Shares or, with respect to the
Special Distribution, if applicable, from the date following the date on which both
(i) the Series C Preferred Shares cease to be listed on the NYSE, AMEX or
NASDAQ and (ii) the Trust ceases to be subject to the reporting requirements of
Section 13 or IS(d) of the Exchange Act, and shall be payable quarterly in arrears
on March 31, June 30, September 30 and December 31 of each year or, if not a
business day, the next succeeding business day (each a "Dividend Payment
Date"), commencing, with respect to any Series C Preferred Share, on the
Dividend Payment Date next succeeding the date of original issuance of such
share; provided, however, that the initial Dividend Payment Date shall be October
1, 2007 and the amount of the dividend payable on October 1, 2007 on any Series
C Preferred Share shall be calculated as if all of the Series C Preferred Shares
were issued on the earliest date of original issuance of any. Series C Preferred
Share. The Special Distribution, if applicable, shall cease to accrue on the date
following the earlier of (i) the listing of the Series C Preferred Shares on the
NYSE, AMEX or NASDAQ or (ii) the Trust becoming subject to the reporting

.
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and computed on the basis of a 360-day year consisting of twelve 30-day months.
Dividends shall be payable to holders of record as they appear in the stock
transfer records of the Trust at the close of business on the applicable dividend
record date, which shall be the first day of the calendar month in which the
applicable Dividend Payment Date falls or, if not a business day, the next
succeeding business day or such other date designated by the Board of Trustees
for the payment of dividends that is not more than 30 nor Jess than 10 calendar
days immediately preceding such Dividend Payment Date (each, a "Dividend
Record Date").
(b) Notwithstanding anything to the contrary contained herein,
dividends on the Series C Preferred Shares shall accrue and cumulate whether or
not the Trust has earnings, whether or· not there are funds legally available for
payment of such dividends and whether or not such dividends are authorized and
declared by the Board of Trustees. Accumulated but unpaid dividends on the
Series C Preferred Shares shall cumulate as of the Dividend Payment Date on
which they first become payable or on the date of redemption, as the case may be.
No interest, or sum of money in lieu of interest, shall be payable in respect of any
dividend payment or payments on Series C Preferred Shares which may be in
arrears.
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(c) Except as provided in clause (d) below, if any Series C
Preferred Shares are outstanding, no dividends (collectively, "Parity and Junior
Dividends"), other than distributions in kind of Common Shares or other shares of
the Trust's equity securities ranking junior to the Series C Preferred Shares as to
dividends, may be paid or set apart for payment on the Common Shares or any
other shares of equity securities of the Trost of any other class or series ranking,
as to dividends, on a parity with or junior to the Series C Preferred Shares unless
full cumulative dividends (the "Dividend Preference Amount") due on any past or
contemporaneous Dividend Payment Date have been or contemporaneously are
authorized and declared and paid as of the payment date of the relevant Parity or
Junior Dividend. Notwithstanding anything herein to the contrary, the Trust may
declare wid pay Parity and Junior Dividends without paying or setting apart for
payment any amounts with respect to the dividend due on the Series C Preferred
Shares for any dividend period the Dividend Payment Date of which has not
occurred as of the date of the declaration or payment of the Parity and Junior
Dividends so long as the full Dividend Preference Amount has been paid through
the most recent Dividend Payment Date for the Series C Preferred Shares.

' and declared per share of Series C Preferred Shares and each
dividends authorized
such other equity security shall in all cases bear to each other the same ratio that
accumulated dividends per Series C Preferred Share and such other equity
security (which shall not include any accumulation in respect of unpaid dividends
for prior dividend periods if such other equity securities do not have a cumulative
dividend) bear to each other.
(e) Notwithstanding the above, the Trust shall not be prohibited
from (i) declaring or paying or setting apart for payment any dividend or
distribution on any Parity Shares or Junior Shares or (ii) redeeming, purchasing or
otherwise acquiring any Parity Shares or Junior Shares, in each case, if such
declaration, payment, redemption, purchase or other acquisition is necessary to
maintain the Trust's qualification as a real estate investment trust under Sections
856 through 860 of the lnternal Revenue Code of 1986, as amended {the"~").
(f) No dividends on Series C Preferred Shares shall be authorized
by the Board of Trustees or declared or paid or set apart for payment by the Trust
at such time as the tenns and provisions of any agreement of the Trust, including
any agreemeut relating to its indebtedness, prohibits such declaration. payment or
setting apart for payment or provides that such declaration, payment or setting
apart for payment would constitute a breach thereof or a default thereunder, or if
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such declaration or payment shall be restricted or prohibited by law.
(g) If, for any taxable year, the Trust elects to designate as "capital
gain dividends" (as defined in Section 857 of the Code) any portion (the "Capital
Gains Amount") of the dividends (as determined for federal income tax purposes)
paid or made available for the year to holders of all classes of shares (the "Total
Dividends"), then the portion of the Capital Gains Amount that shall be allocable
to the holders of Series C Preferred Shares shall be the amount that the total
dividends (as determined for federal income tax purposes) paid or made available
to the holders of the Series C Preferred Shares for the year bears to the Total
Dividends. The Trust may elect to retain and pay income tax on its net long-term
capital gains. In such a case, the holders of Series C Preferred Shares would
include in income their appropriate share of the Trust's undistributed long-term
capital gains, as designated by the Trust.
(h) In determining whether a distribution (other than upon a
Liquidation), by dividend, redemption or otherwise, is pennitted, amounts that
would be needed, if the Trust were to be dissolved at the time of the distribution,
to satisfy the Liquidation Preference (as defined below) will not be added to the
Trust's total liabilities.
Holders of Series C Preferred Shares shalt not be entitled to
cumulative dividends on the Series C Preferred Shares as described above. Any.
dividend payment made on the Series C Preferred Shares shall first be credited
against the earliest accumulated but unpaid dividend due with respect to the Series
C Preferred Shares which remains payable.
(4) Liquidation Preference. (a) In the event of any Liquidation, the
holders of Series C Preferred Shares then outstanding shall be entitled to receive
out of the assets of the Trust available for distribution to shareholders (after
payment or provision for payment of all debts and other liabilities of the Trust) an
amount equal to $25.00 per share, plus any accumulated and unpaid dividends
thereon to the date of payment (the "Liquidation Preference"), whether or not
authorized and declared, before any distribution of assets is made to holders of
Common Shares and any other shares of equity securities of the Trust that rank
junior to the Series C Preferred Shares as to Liquidation rights.
(b) If, upon any such Liquidation, the assets of the Trust are
insufficient to make full payment to holders of the Series C Preferred Shares and
any shares of other classes or series of equity securities of the Trust ranking on a
parity with the Series C Preferred Shares as to Liquidation rights, then the holders
of the Series C Preferred Shares and all other such classes or series of equity
securities ranking on a parity with the Series C Preferred Shares as to Liquidation
rights shall share ratably in any distribution of assets in proportion to the 'full
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liquidating distributions to which they would otherwise be respectively entitled.
(c) Written notice of any such Liquidation, stating the payment
date or dates when, and the place or places where, the amounts distributable in
such circumstances shall be payable, shall be given by first class mail, postage
pre-paid, not less than 30 nor more than 60 calendar days immediately preceding
the payment date stated therein, to each record holder of the Series C Preferred
Shares at the respective addresses of such holders as the same shall appear on the
share transfer records of the Trust.
(d) After payment of the full amount of the Liquidation
Preference, the holders of Series C Preferred Shares shall have no right or claim
to any of the remaining assets of the Trust.
{e) None of a consolidation or merger of the Trust with or into
another entity, the merger of another entity with or into the Trust, a statutory share
exchange by the Trust or a sale, lease, transfer or conveyance of all or
substantially all of the Trust's property or business shall be considered a
Liquidation.
(f) In determining whether a distribution (other than upon
by diyjdend, redemption or other acquisition

---------lf----------_y;Qll.l:llI<llI}'~sslliution)

would be needed, if the Trust were to be dissolved at the time of the distribution,
to satisfy the preferential rights Upon dissolution of the holders of Series c
Preferred Shares will not be added to the Trust's total liabilities.
(5) Redemption. (a) Except as set forth in this Section 5, the Series C Preferred Shares are not
redeemable prior to July 5, 2012.
(i)
On or after July 5, 2012, the Trust, at its option, upon giving notice
as provided below, may redeem the Series C Preferred Shares, in whole or from
time to time in part,
cash, at a redemption price of $25.00 per share, plus all
accumulated and unpaid dividends thereon to the date of redemption, whether or
not authorized and declared (the "Regular Redemption Right'').

for

(ii)
If at any time both (i) the Series C Preferred Shares cease to be
listed on the NYSE, AMEX or NASDAQ, and (ii) the Trust ceases to be subject
to the reporting requirements of Section 13 or 15(d) of the Exchange Act, and any
Series C Preferred Shares are outstanding, the Trust, at its option, upon giving
notice as provided below, may redeem the Series C Preferred Shares, in whole but
not in part, within 90 days of the date upon which both the Series C Preferred
Shares so cease to be listed and the Trust so ceases to be subject to the reporting
requirements of Section 13 or 15(d) of the Exchange Act, for cash at a redemption
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price of$25.00 per share, plus all accumulated and unpaid dividends thereon to
the date of redemption, whether or not authorized and declared (the "Special
Redemption Right").
(b) If fewer than all of the outstanding Series C Preferred Shares
are to be redeemed pursuant to the Regular Redemption Right, the shares to be
redeemed shall be selected pro rata (as nearly as practicable without creating
fractional shares) or by lot or by such other equitable method as may be
prescribed by the Board of Trustees. If such redemption is to be by lot and, as a
result of such redemption, any holder of Series C Preferred Shares would become
a holder of a number of Series C Preferred Shares in excess of the Ownership
Limit (as defined in Article VII of the Declaration of Trust) or the Excluded
Holder Limit (as defined in Article VU of the Declaration of Trust), as applicable,
except as provided in Section l(G) of Article VII of the Declaration of Trust,
because such holder's Series C Preferred Shares were not redeemed, or were only
redeemed in part, then the Trust shall redeem the requisite number of Series C
Preferred Shares of such holder such that no holder will hold in excess of the of
the Ownership Limit or the Excluded Holder Limit, as applicable, subsequent to
such redemption or otherwise transfer the shares pursuant to Article VII.

e-re
purchased or otherwise acquired for any consideration (or any monies be paid to
or made available for a sinking fund for the redemption of any such shares) by the
Trust (except by conversion into or exchange for shares of equity securities of the
Trust ranking junior to or on parity with the Series C Preferred Shares as to
dividends or upon Liquidation) unless:
(i) the Dividend Preference Amount with respect to all
Series C Preferred Shares has been or contemporaneously is
authorized and declared and paid, or a sum sufficient for the
payment thereof is set apart for payment at the time of such
relevant acquisition; and
(ii) the dividend with respect to any Series C Preferred
Shares for which a notice of redemption has been given with
1espect to any partial dividend period from the prior Dividend
Payment Date to the redemption date, computed, in the case of
such partial dividend period, in accordance with Section 3(a)
above, has been or contemporaneously is authorized and declared
and paid or set apart for such payment at the time of such relevant
acquisition.

Notwithstanding anything to the contrary contained herein, no Series C Preferred
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Shares shall be redeemed unless all outstanding Series C Preferred Shares are
simultaneously redeemed unless the conditions set forth in Section 5(c)(i) and (ii)
above are met at the time of such redemption. The restrictions in this Section S
shall not prevent the repurchase or transfer of Common Shares or Preferred
Shares of any series of the Trust pursuant to Article VII of the Declaration of
Trust or otherwise in order to enforce the ownership restrictions set forth in
Article VII and ensure that, among other things, the Trust remains qualified as a
real estate investment trust fot United States federal income tax purposes, or the
redemption, purchase or acquisition of Series C Preferred Shares pursuant to a
purchase or exchange offer made on the same terms to all holders of the Series C
Preferred Shares.
(d) Prior to or contemporaneous with any redemption of Series C
Preferred Shares, the Trust shall pay, in cash, any accumulated and unpaid
dividends on the Series C Preferred Shares for which a notice of redemption has
been given to the redemption date, whether or not authorized and declared.
(e) The following provisions set forth the procedures for
redemption pursuant to the Regular Redemption Right:
(i) Notice of redemption will be mailed by the Trust,

postage_prepaid,_no--1ess than 30 nor more tha.n_fill__ca!endaulays

tmmedlately f!'eee!llag me mihimptien date, aiiili'esS<!GI

tbl

tlie

respective holders of record of the Series C Preferred Shares to be ·
redeemed at their respective addresses as they appear on the stock
transfer records of the Trust. No failure to give such notice or any
defect thereto or in the mailing thereof shall affect the yalidity of
the proceedings for the redemption of any Series C Preferred
Shares except as to the holder to whom notice was defective or not
given;
(ii) In addition to any information required by law or by
the applicable rules of any exchange or automated interdealer
quotation system upon which the Series C Preferred Shares may be
listed or admitted to trading, each notice shall state: (A) the
redemption date; (B) the redemption price; (C) the number of
Series C Preferred Shares to be redeemed; (D) the place or places
where the holders of Series C Preferred Shares may swrender
certificates for payment of the redemption price; and (E) that
dividends on the Series C Preferred Shares to be redeemed will
cease to accumulate on the redemption date. If less than all of the
outstanding Series C Preferred Shares held by any holder are to be
redeemed, the notice mailed to each holder shall also specify the
number of Series C Preferred Shares held by such holder to be
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redeemed.
(iii) On or after the redemption date, each holder of Series

C Preferred Shares to be redeemed shall present and surrender the
certificates representing his or her Series C Preferred Shares to the
Trust at the place. designated in the notice of redemption and
thereupon the redemption price of such shares (including all
accumulated and unpaid dividends up to the redemption date) shall
be paid to or on the order of the person whose name appears on
such certificate representing Series C Preferred Shares as the
owner thereof and each surrendered certificate shall be canceled.
If fewer than all the shares represented by any such certificate
representing Series C Preferred Shares are to be redeemed, a new
certificate shall be issued representing the unredeemed shares.
(iv) From and after the redemption date (unless the Trust
defaults in payment of the redemption price), all dividends on the
Series C Preferred Shares designated for redemption and all rights
of the holders thereof, except the right to receive the redemption
price thereof and all accumulated and unpaid dividends up to the
redemption date, shall terminate with respect to such shares and
~~~~~~-c-~~~~~~~~----l!i1llA:fl-Shal'.eS-Shall-not-:theu:aftel'..-be--transferred....(except-w.ith-th

'

shares shall not be deemed to be outstanding for any purpose
whatsoever. At its election, the Trust, prior to a redemption date,
may irrevocably deposit the redemption price (including
accumulated and unpaid dividends to the redemption date) of the
Series C Preferred Shares· so called for redemption in trust for the
holders thereof with a bank or trust company, in which case the
redemption notice to holders of the Series C Preferred Shares to be
redeemed shall (A) state the date of such deposit, (B) specify the
office of such bank or trust company as the place of payment of the
redemption price and (C) require such holders to surrender the
certificates representing such shares at such place on or about the
date fixed in such redemption notice (which may not be later than
the redemption date) against payment of the redemption price
(including all accumulated and unpaid dividends to the redemption
date). Any monies so deposited which remain unclaimed by the
holders of the Series C Preferred Shares at the end of two years
after the redemption date shall be returned by such bank or trust
company to the Trust.

(f) The following provisions set forth the procedures for
redemption pursuant to the Special Redemption Right:
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(i) Notice of redemption will be mailed by the Trust,
postage prepaid, no less than 30 nor more than -60 calendar days
immediately preceding the redemption date, addressed to the
respective holders of record of the Series C Preferred Shares at
their respective addresses as they appear on the stock transfer
records of the Trust. No failure to give such notice or any defect
thereto or in the mailing thereof shall affect the validity of the
proceedings for the redemption of any Series C Preferred Shares
except as to the holder to whom notice was defective or not given.
(ii) In addition to any information required by law, each
notice shall state: (A) the redemption date; (B) the redemption
price; (C) the place or places where the holders of Series C
Preferred Shares may surrender certificates for payment of the
redemption price; and (D) that dividends on the Series C Preferred
Shares to be redeemed will cease to accumulate on the redemption
date.

(iii) On or after the redemption date, each holder of Series
C Preferred Shares shall present and surrender the certificates
representing his or her Series C Preferred Shares to the Trust at the
~~e-d-~d--ffi-tJw-RGtiGe--Of-reQemptiml-and--ther-eupOO-th

(iv) From and after the redemption date (unless the Trust
defaults in payment of the redemption price), all dividends on the
Series C Preferred Shares and all rights of the holders thereof,
except the right to receive the redemption price thereof and all
accumulated and unpaid dividends up to the redemption date, shall
terminate with respect to such shares and such shares shall not
thereafter be transferred (except with the consent of the Trust) on
the Trust's stock transfer records, and such shares shall not be
deemed to be outstanding for any purpose whatsoever. At its
election, the Trust, prior to a redemption date, may irrevocably
deposit the redemption price (including accwnulated and unpaid
dividends to the redemption date) of the Series C Preferred Shares
so called for redemption in trust for the holders thereof with a bank
or trust company, in which case the redemption notice to holders of
the Series C Preferred Shares to be redeemed shall (A) state the
date of such deposit, (B) specify the office of such bank or trust

JO

company as the place of payment of the redemption price and (C)
require such holders to surrender the certificates representing such
shares at such place on or about the date fixed in such redemption
notice (which may not be later than the redemption date) agaiµst
payment of the redemption price (including all accumulated and
unpaid dividends to the redemption date). Any monies so
deposited which remain wiclaimed by the holders of the Series C
Preferred Shares at the end of two years after the redemption date
shall be returned by such bank or trust company to the Trust.
(g) The Series C Preferred Shares have no stated maturity and will
not be subject to any sinking fund or mandatory redemption provisions except as
provided under Section 2(G) of Article VII of the Declaration of Trust.

(h) Subject to applicable law and the limitations on purchases,
redemptions or other acquisitions set forth in Section 5 of these Articles
Supplementary, the Trust may, at any time and from time to time, purchase any
Series C Preferred Shares in the open market, by tender or by private agreement.
(6) Voting Rights. (a) Holders of the Series C Preferred Shares shall not
have any voting rights, except as set forth below.
·

arrears for six or more quarterly periods (whether or not consecutive) (a
"Preferred Dividend Default"), then,, in accordance with the Declaration of Trust,
the Board of Trustees shall take all requisite action in accordance with the
Maryland REIT Law and the Declaration. of Trust to increase by two the nwnber
of Trustees of the Trust, and the holders of Series C Preferred Shares (voting
together as a single class with all other equity securities of the Trust upon which
like voting rights have been conferred and are exercisable ("Parity Preferred
Shares")) shall be entitled to elect a total of two additional Trustees to the Board
of Trustees (the "Preferred Trustees") to fill such newly created Trusteeships at an
annual meeting of shareholders or a special meeting held in place thereof or at a
properly called special meeting of the holders of the shares of the Series C
Preferred Shares and of any such Parity Preferred Shares, and at each subsequent
annual meeting of shareholders or special meeting held in place thereof, until all
dividends accumulated on the Series C Preferred Shares for the past dividend
periods shall have been fully paid or authorized and declared and a sum sufficient
for the payment thereof set aside for payment. This clause (b) shall not limit the
. right of the Trust to grant separate voting rights to any other series of Preferred
Shares.
(c) If artd when the Dividend Preference Amount on the Series C
Preferred Shares shall have been paid in full or authorized and declared and a sum
sufficient for the payment thereof set aside for payment in full, the holders of
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Series C Preferred Shares shall be divested of the voting rights set forth in clause
(b) above (subject to revesting in the event of each and every Preferred Dividend
Default) and, if the Dividend Preference Amount and all dividend arrearages on
all other series of Parity Preferred Shares giving rise to voting rights with respect
to the Preferred Trustees have been paid in full or authorized and declared by the
Board of Trustees and set aside for payment in full, the term of office of each
Preferred Trustee so elected shall expire. Upon the expiration of the terms of the
Preferred Trustees in accordance with the immediately preceding sentence, the
number of Trustees of the Trust shall automatically be reduced by the number of
Preferred Trustees whose terms so expired. Any Preferred Trustee may be
removed at any time with or without cause by the vote of, and shall not be
removed otherwise than by the vote of, the holders of a majority of the
outstanding Series C Preferred Shares when they have the voting rights set forth
in clause (b) above and aJI other series of Parity Preferred Shares (voting as a
single class). So long as a Preferred Dividend Default shall continue, any
vacancy in the office of a Preferred Trustee may be filled by written consent of
the Preferred Trustee remaining in office, or if none remains in office, by a vote
of the holders of a majority of the outstanding Series C Preferred Shares when
they have the voting rights set forth in clause (b) above and all other series of
Parity Preferred Shares (voting as a single class). The Preferred Trustees shall be
entitled to one vote per Trustee on any matter. The provisions contained in

.

.

.

(d) So long as any Series C Preferred Shares remain outstanding,
the Trust shall not, without the affirmative vote of the holders of at least twothirds of the Series C Preferred Shares outstanding at the time, given in person.or
by proxy, either in writing or at a meeting (such series voting separately as a
·
class),
(i) authorize, create or increase the authorized or issued
amount of any class or series of equity securities ranking senior to
the outstanding Series C Preferred Shares with respect to the
payment of dividends or the distribution of assets upon Liquidation
or reclassify any authorized equity securities of the Trust into any
such senior equity securities, or create, authorize or issue any
obligation or security convertible into or evidencing the right to
purchase any such senior equity securities; or

(ii) amend, alter or repeal the provisions of the Declaration
of Trust (including these Articles Supplementary), whether by
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merger or consolidation (in either case, an "Event") or otherwise,
so as to materially and adversely affect any right, preference or
voting power of the Series C Preferred Shar.es; provided, however,
that with respect to any such amendment, alteration or repeal of the
provisions of the Declaration of Trust (including these Articles
Supplementary) upon the occurrence of an Event, so long as Series
C Preferred Shares remain outstanding with the tenns thereof
materially unchanged in any adverse respect, taking into account
that, upon the occurrence of an Event, the Trust may not be the
surviving entity and such surviving entity may thereafter be the
issuer of the Series C Preferred Shares, the occurrence of any such
Event shall not be deemed to materially and adversely affect the
rights, preferences or voting powers of the Series C Preferred
Shares; and provided further that any increase in the amount of
authorized Series C Preferred Shares or the authorization, creation
or issuance of any other class or series of the Trust's equity
securities, in each case ranking on a parity with or junior to the
Series C Preferred Shares with respect to the payment of dividends
and the distribution of assets upon Liquidation shall not be deemed
to materially and adversely affect the rights, preferences or voting
powers of the Series C Preferred Shares.

,
to the time when the action with respect to which such vote would otherwise· be
required shall be effected, all outstanding Series C Preferred Shares shall have
been redeemed or called for redemption upon proper notice and sufficient funds
shall have been deposited in trust to effect such redemption.
(7) Conversion. The Series C Preferred Shares are not convertible into or
exchangeable for any other property or securities of the Trust.
(8) Restrictions on Transfer and Shares-in-Trust. The Series C Preferred
Shares are subject to the provisions of Article VII of the Declaration of Trust.
(9) Status. All Series C Preferred Shares which shall have been redeemed
or reacquired in any manner by the Trust shall be restored to the status of
authorized, but unissued Series C Preferred Shares of the Trust which may be
reissued or reclassified by the Board of Trustees in accordance with the applicable
provisions of the Declaration ofTrust.
(10) Infonnation Rights. During any period in which the Trust is not subject to
the reporting requirements of Section 13 or 15(d) of the Exchange Act and any Series C
Preferred Shares are outstanding, the Trust shall (i) transmit by mail to all holders of
Series C Preferred Shares, as their names and addresses appear in the Trust's record
books and without cost to such holders, copies of the annual reports and quarterly reports
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that the Trust would have been required to file with the Securities and Exchange
Commission (the "SEC") pursuant to the reporting requirements of Section 13 or lS(d) of
the Exchange Act if the Trust was subject to such Sections (other than any exhibits that
would have been required), and (ii) promptly upon written request, supply copies of such
reports to any prospective holder of Series C Preferred Shares. The Trust will mail the
reports to the holders of Series C Preferred Shares withm 15 days after the respective
dates by which the Trust would ha:ve been required to file the reports with the SEC if the
Trust was subject to the reporting requirements of Section 13 or lS(d) of the Exchange
Act.
(1 l) Exclusion of Other Rights. The Series C Preferred Shares shall not have any
preferences, conversion or other rights, voting powers, restrictions, limitations as to
dividends or other distributions, qualifications or terms or conditions of redemption other
than those specifically set forth in these Articles Supplementary. The Series C Preferred
Shares shall have no preemptive or subscription rights.

(12) Headings of Subdivisions. The headings of the various subdivisions
hereof are for convenience of reference only and shall not affect the interpretation
of any of the provisions hereof.
( 13) Severability of Provisions. If any preferences, conversion or other
--------;f---------L1¥,lll'"-s,..----'v.,,o.....ti,.,nll'.g--1-p1UOwe!S,_resttictions,_Jimitations as to dividends or other
. eis!filfatiel'IS, bJGilitiGatiGllB er lllilIIS 9t GGnilithms e I fliilQl!Uijlti9ll g[ tlm S@ea
Preferred Shares set forth in the Declaration of Trust is invalid, unlawful or

c

incapable of being enforced by reason of any rule oflaw or public policy, all other
preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions· of
redemption of Series C Preferred Shares set forth in the Declaration of Trust
which can be given effect without the invalid, unlawful or unenforceable
provision thereof shall, nevertheless, remain in full force and effect, and no
preferences, conversion or other rights, voting powers, restrictions, limitations as
to dividends or other distributions, qualifications or terms or conditions of
redemption of Series C Preferred Shares herein set forth shall be deemed
dependent upon any other provision thereof unless so expressed therein.

FOURTH: The terms of the Series C Preferred Shares set forth in ARTICLE THIRD
hereof shall become Article XVI of the Declaration of Trust
FIFTH: These Articles Supplementary shall be effective at the time the Maryland State
Department of Assessments and Taxation accepts these Articles Supplementary for record.
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IN WITNESS WHEREOF, the Trust has caused these Articles Supplementary to be
signed in its name and on its behalf by its Chief Financial Officer and Treasmer and witnessed
by its Secretary on June 28, 2007.

~J;A

RAIT FINANCIAL TRUST

Nemt:°RaJ)Llclrt

Name: Jack E. Salmon
Title: Chief Financial Officer and Treasurer

By:<b-·z~

Title: Secretary

THE UNDERSIGNED, Chief Financial Officer and Treasurer of RAIT Financial Trust,
who executed on behalf of the Trust the Articles Supplementary of which this Certificate is made
a part, hereby acknowledges in the name and on behalf of said Trust the foregoing Articles
Supplementary to be the act of said Trust and hereby certifies that the matters and facts set forth
herein with respect to the authorization and approval thereof are true in all material respects
under penalties of perjury;

on
CbiefFinancie.1 Officer and Treasurer
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AMENDED AND RESTATED BYLAWS

OF
RAIT FINANCIAL TRUST

(a Maryland Real Estate Investment Trust)
As Amended and Restated as of November 16, 2016
ARTICLE I. NAME.
Section 101.
"Trust").

Name. The name of the Trust is RAIT FINANCIAL TRUST (the

Section 102.
of Maryland.

State of Formation. The Trust has been formed under the laws of the State

ARTICLE II. RESIDENT AGENT AND PRINCIPAL OFFICES.
Section 201. Resident Agent. The Secretary of the Trust shall appoint a resident agent
located in the State of Maryland to the extent required under Maryland law or as the business of
the Trust may require.
Section 202. Offices. The principal office of the Trust and any other offices of the
Trust shall be located at such places, within and without the State of Maryland, as the Board may
from time to time determine or as the business of the Trust may require.
ARTICLE III. MEETINGS OF SHAREHOLDERS.
Section 301. Place of Meetings. All meetings of the holders ("shareholders") of shares
of beneficial interest ("shares") of the Trust shall be held at such place or places, within or
without the State of Maryland, as shall be fixed by resolution of the Board of Trustees (the
"Board") adopted by a majority of the total number of authorized Trustees (whether or not there
exist any vacancies in previously authorized Trusteeships at the time any such resolution is
presented to the Board for adoption).
Section 302. Annual Meetings. At least once in each calendar year, on a date and at a
time fixed by (i) resolution of the Board adopted by a majority of the total number of authorized
Trustees (whether or not there exist any vacancies in previously authorized Trusteeships at the
time any such resolution is presented to the Board for adoption), (ii) a duly authorized
committee of the Board, or (iii) the Chairman of the Board, if delegated that authority by the
resolution of the Board adopted by a majority of the total number of authorized Trustees
(whether or not there exist any vacancies in previously authorized Trusteeships at the time any
such resolution is presented to the Board for adoption), a meeting of the shareholders shall be
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held at which time they shall elect Trustees and transact such other business as may properly be
brought before the meeting in accordance with these Bylaws.
Section 303. Notice of Meetings. Written notice of every meeting of shareholders,
stating the time and place thereof, shall be given as herein provided by, or at the direction of, the
person authorized to call the meeting, to each shareholder of record entitled to vote at the
meeting, not less than ten (10) nor more than ninety (90) days prior to the day named for the
meeting, unless a greater period of notice is required by statute in a particular case. In the case of
a special meeting of shareholders, the notice shall also set forth the purpose of the meeting.
When a meeting is adjourned, it shall not be necessary to give any notice of the adjourned
meeting or of the business to be transacted at any adjourned meeting, other than by
announcement at the meeting at which such adjournment is taken.
Section 304.

Organization and Conduct of the Shareholders' Meeting.

(a)
At each meeting of shareholders, the Chairman, or in the Chairman's
absence, the Chief Executive Officer, the President, or in their absence, the Vice Chairman, or if
no such officer is present, a Trustee designated by the Board shall call the meeting of
shareholders to order and shall act as the chairman of the meeting and the presiding officer
thereof and the Secretary, or in the Secretary's absence an Assistant Secretary, shall act as
secretary of the meeting. In the absence of the Secretary or any Assistant Secretary, the
presiding officer may appoint a person to act as secretary of such meeting.
(b)
To the maximum extent permitted by applicable law, the Board shall be
entitled to adopt, or in the absence of the Board doing so, the chairman of the meeting shall be
entitled to prescribe, such rules, regulations or procedures for the conduct of meetings of
shareholders as it, he or she shall deem appropriate. Such rules, regulations and procedures that
the Board or the chairman of any meeting of shareholders may adopt include, without limitation:
(i) establishing an agenda for the meeting and the order for the consideration of the items of
business on such agenda, (ii) restricting admission to the time set for the commencement of the
meeting, (iii) limiting attendance at the meeting to shareholders of record of the Trust entitled to
vote at the meeting, their duly authorized proxies or other such persons as the chairman of the
meeting may determine, (iv) limiting participation at the meeting on any matter to shareholders
of record of the Trust entitled to vote on such matter, their duly authorized proxies or other such
persons as the chairman of the meeting may determine to recognize and, as a condition to
recognizing any such participant, requiring such participant to provide the chairman of the
meeting with evidence of his or her name and affiliation, whether he or she is a shareholder or a
proxy for a shareholder, and the class and series and number of shares of each class and series of
beneficial interests of the Trust which are owned beneficially and/or of record by such
shareholder, (v) limiting the time allotted to questions or comments by participants, (vi) taking
such actions as are necessary or appropriate to maintain order, decorum, safety and security at
the meeting, (vii) removing any shareholder who refuses to comply with meeting procedures,
rules or guidelines as established by the chairman of the meeting, (viii) taking any action to
comply with any state and local laws and regulations concerning safety and security, (ix) restrict
use of audio or video recording devices at the meeting, and (x) taking such other action as, in the
discretion of the chairman of the meeting, is deemed necessary, appropriate or convenient for the
proper conduct of the meeting. Unless and to the extent determined by the Board or the chair of
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the meeting, meetings of shareholders shall not be required to be held in accordance with rules of
parliamentary procedure. The Chairman shall also conduct the meeting in an orderly manner,
rule on the precedence of, and procedure on, motions and other procedural matters, and exercise
discretion with respect to such procedural matters. Should any person in attendance become
unruly or obstruct the meeting proceedings, the Chairman shall have the power to have such
person removed from participation.
Section 305.

Introduction of Business at a Meeting of Shareholders.

(a)
Business Before Annual Meeting. Except as otherwise provided by law,
at an annual meeting of shareholders, no business shall be transacted and no corporate action
shall be proposed or taken except as shall have been properly brought before the annual meeting
in accordance with the Declaration of Trust (the "Declaration") and these Bylaws. The only
means by which business may be properly brought before an annual meeting are if such business
is (i) specified in the notice of meeting (or any supplement thereto) given by or at the direction of
the Board (or any duly authorized committee thereof), (ii) if not specified in the notice of
meeting (or any supplement thereto) provided by or at the direction of the Board, otherwise
properly brought before the annual meeting by or at the direction of the Board (or any duly
authorized committee of the Board) or the Chairman of the Board (if any), or (iii) brought before
the annual meeting by a shareholder Present in Person (as defined below) who (A) was the
beneficial owner of shares of the Trust's stock entitled to vote at the meeting as of the time of
giving the Proposal Notice (as defined below), on the record date for the determination of
shareholders entitled to notice of and to vote at the annual meeting and as of the time of the
annual meeting, (B) is entitled to vote at such annual meeting, and (C) has complied with this
Section 305 in all applicable respects. For purposes of these Bylaws, "Present in Person" shall
mean that the shareholder proposing that the business be brought before the annual meeting of
the Trust, or, if the proposing shareholder is not an individual, a qualified representative of such
proposing shareholder, appear at such annual meeting. Notwithstanding the foregoing,
shareholders seeking to nominate persons to serve on the Board must comply with Section 404
of these Bylaws and this Section 305 shall not be applicable to the nominations of Trustees. For
purposes of these Bylaws, "qualified representative" means (i) if the shareholder is a corporation,
any duly authorized officer of such corporation, (ii) if the shareholder is a limited liability
company, any duly authorized member, manager or officer of such limited liability company,
(iii) if the shareholder is a partnership, any general partner or person who functions as general
partner for such partnership, (iv) if the shareholder is a trust, the trustee of such trust, or (v) if the
shareholder is an entity other than the foregoing, the persons acting in such similar capacities as
the foregoing with respect to such entity.
(b)

Advance Notice of Shareholder Business.

(i)
Shareholder Proposals. Except with respect to nominations for
election to the Board, which must be made in compliance with the provisions of Section 404 of
these Bylaws, and except for a shareholder proposal properly made in accordance with Rule 14a8 (and the interpretations thereunder) of the Securities Exchange Act of 1934, as amended (the
"Exchange Act"), and included in the notice of meeting given by or at the direction of the Board
(or any duly authorized committee thereof) and the Trust's proxy statement pursuant to Rule
14a-8 of the Exchange Act, for a proposal to be properly brought before any annual meeting of
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shareholders by a shareholder, in addition to the requirements of Section 305(a) of these Bylaws,
the shareholder must have given timely notice thereof in writing to the Secretary (the "Proposal
Notice"), which Proposal Notice shall be in proper form, and the making of such proposal must
be permitted by applicable law, the Declaration and these Bylaws, and must comply with the
notice and other procedures set forth in this Section 305(b) in all applicable respects. To be
timely, the Proposal Notice must be delivered to, or mailed and received by, the Secretary of the
Trust at the principal office of the Trust not earlier than the close of business on the one hundred
and twentieth (120th) calendar day and not later than the close of business on the ninetieth
(90th) calendar day prior to the one-year anniversary date of the immediately preceding year's
annual meeting of shareholders or special meeting in lieu thereof (the "Anniversary
Date"); provided, however, that in the event that the date of the annual meeting of shareholders is
more than thirty (30) calendar days before or more than sixty (60) calendar days after the
Anniversary Date, or if the Trust did not hold an annual meeting of shareholders or special
meeting in lieu thereof in the preceding fiscal year, notice by the shareholder to be timely must
be so delivered to, or mailed and received by, the Secretary of the Trust not later than the later of
(i) the close of business on the ninetieth (90th) calendar day prior to such annual meeting or
(ii) the close of business on the tenth (10th) calendar day following the day on which public
disclosure of the date of such annual meeting was first made (or if that day is not a business day
for the Trust, on the next succeeding business day). In no event shall any adjournment or
postponement of an annual meeting or the announcement thereof commence a new time period
for the giving of a shareholder's notice as described above. For purposes of these Bylaws,
"public disclosure" or its corollary "publicly disclosed" shall mean (i) disclosure by the Trust in
a document filed or furnished by it with the Securities and Exchange Commission, (ii) in a press
release issued by the Trust and distributed through a national news or wire service, or
(iii) another method reasonably intended by the Trust to achieve broad-based dissemination of
the information contained therein.
(ii)
Required Form of Proposal Notice for Shareholder Proposals. To
be in proper form, the Proposal Notice shall set forth in writing:
(1)
Information Regarding the Proposing Person. As to each
Proposing Person (as such term is defined in Section 305(b)(v)(l)):
a.
the name and address of such Proposing Person, as
they appear on the Trust's stock transfer books;
b.
the class, series and number of shares of the Trust
directly or indirectly beneficially owned (within the meaning of Rule 13d-3 under the Exchange
Act) and/or held of record by such Proposing Person (including any shares of any class or series
of the Trust as to which such Proposing Person has a right to acquire beneficial ownership at any
time in the future, whether such right is exercisable immediately, only after the passage of time
or only upon the satisfaction of certain conditions precedent);
c.
a description in reasonable detail of any pending, or
to such Proposing Person's knowledge, threatened legal proceeding in which any Proposing
Person is a party or participant involving the Trust or any officer, Trustee "affiliate" (for
purposes of these Bylaws, as such term is used by Rule 12b-2 under the Exchange Act) or
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"associate" (for purposes of these Bylaws, as such term is used by Rule 12b-2 under the
Exchange Act) of the Trust;
d.
a description in reasonable detail of any relationship
(including any direct or indirect interest in any agreement, arrangement or understanding, written
or oral) between any Proposing Person and the Trust or any Trustee, officer, affiliate or associate
of the Trust;
e.
the full notional amount of any securities that,
directly or indirectly, underlie any "derivative security" (as such term is defined in Rule 16a-l(c)
under the Exchange Act) that constitutes a "call equivalent position" (as such term is defined in
Rule 16a-l(b) under the Exchange Act) (together, a "Synthetic Equity Position") and that is,
directly or indirectly, held or maintained by such Proposing Person with respect to any shares of
any class or series of shares of the Trust; provided that, for the purposes of the definition of
"Synthetic Equity Position," the term "derivative security" shall also include any security or
instrument that would not otherwise constitute a "derivative security" (as such term is defined in
Rule 16a-1 (c) under the Exchange Act) as a result of any feature that would make any
conversion, exercise or similar right or privilege of such security or instrument becoming
determinable only at some future date or upon the happening of a future occurrence, in which
case the determination of the amount of securities into which such security or instrument would
be convertible or exercisable shall be made assuming that such security or instrument is
immediately convertible or exercisable at the time of such determination; and, provided, further,
that any Proposing Person satisfying the requirements of Rule 13d-l(b)(l) under the Exchange
Act (other than a Proposing Person that so satisfies Rule 13d-l(b)(l) under the Exchange Act
solely by reason of Rule 13d-l(b)(l)(ii)(E)) shall not be deemed to hold or maintain the notional
amount of any securities that underlie a Synthetic Equity Position held by such Proposing Person
as a hedge with respect to a bona fide derivatives trade or position of such Proposing Person
arising in the ordinary course of such Proposing Person's business as a derivatives dealer;
f.
a description in reasonable detail of any agreement,
arrangement or understanding (including any short position or any borrowing or lending of
shares of stock) that has been made by or on behalf of such Proposing Person, the effect or intent
of any of the foregoing being to mitigate loss to, or to manage risk of stock price changes for,
any Proposing Person or to increase or decrease the voting power or pecuniary or economic
interest of such Proposing Person or any of its affiliates or associates with respect to stock of the
Trust;
g.
a description in reasonable detail of any proxy,
contract, arrangement, understanding or relationship, written or oral and formal or informal,
between such Proposing Person and any other person or entity (naming each such person or
entity) pursuant to which the Proposing Person has a right to vote any shares of the Trust;
h.
a description in reasonable detail of any rights to
dividends on the shares of any class or series of shares of the Trust directly or indirectly held of
record or beneficially by such Proposing Person that are separated or separable from the
underlying shares of the Trust;
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i.
a description in reasonable detail of any
performance-related fees (other than an asset-based fee) to which the Proposing Person may be
entitled as a result of any increase or decrease in the value of shares of the Trust or any of its
derivative securities;

j.
a description in reasonable detail of any direct or
indirect interest of such Proposing Person in any contract or agreement with the Trust, or any
affiliate or associate of the Trust (naming such affiliate or associate);

k.
a description in reasonable detail of all agreements,
arrangements and understandings, written or oral and formal or informal, ( 1) between or among
any of the Proposing Persons or (2) between or among any Proposing Person and any other
person or entity (naming each such person or entity) in connection with or related to the proposal
of business by a shareholder, including without limitation (A) any understanding, formal or
informal, written or oral, that any Proposing Person may have reached with any shareholder of
the Trust (including their names) with respect to how such shareholder will vote its shares in the
Trust at any meeting of the Trust's shareholders or take other action in support of or related to
any business proposed, or other action to be taken, by the Proposing Person, and (B) any
agreements that would be required to be disclosed by any Proposing Person or any other person
or entity pursuant to Item 5 or Item 6 of a Schedule 13D that would be filed pursuant to the
Exchange Act and the rules and regulations promulgated thereunder (regardless of whether the
requirement to file a Schedule 13D is applicable to the Proposing Person or other person or
entity);
1.
all other information relating to such Proposing
Person that would be required to be disclosed in a proxy statement or other filing required to be
made by any Proposing Person in connection with the contested solicitation of proxies or
consents by any Proposing Person in support of the business proposed to be brought before the
meeting pursuant to Section 14(a) and Regulation 14A under the Exchange Act;
m.
a representation as to whether the shareholder or
any Proposing Person intends to deliver a proxy statement and form of proxy to holders of at
least the percentage of the Trust's outstanding beneficial interests entitled to vote and required to
approve the proposed business described in the Proposal Notice and, if so, identifying each such
Proposing Person; and
n.
a representation that the shareholder or its qualified
representative intends to appear in person at the meeting to propose the actions specified in the
Proposal Notice and to vote all proxies solicited.
(2)
Information Regarding the Proposal: As to each item of
business that the shareholder giving the Proposal Notice proposes to bring before the annual
meeting:
a.
a description in reasonable detail of the business
desired to be brought before the meeting and the reasons (including the text of any reasons for
the business that will be disclosed in any proxy statement or supplement thereto to be filed with
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the SEC) detailing why such shareholder or any other Proposing Person believes that the taking
of the action or actions proposed to be taken would be in the best interests of the Trust and its
shareholders;
b.
the text of the proposal or business (including the
text of any resolutions proposed for consideration);
c.
a description in reasonable detail of any interest of
any Proposing Person in such business, including any anticipated benefit to the shareholder or
any other Proposing Person therefrom, including any interest that will be disclosed to the Trust's
shareholders in any proxy statement to be distributed to the Trust's shareholders); and
d.
all other information relating to such proposed
business that would be required to be disclosed in a proxy statement or other filing required to be
made by any of the Proposing Persons in connection with the solicitation of proxies or consents
in support of such proposed business by one or more Proposing Persons pursuant to Section
14(a) and Regulation 14A under the Exchange Act.
(iii)

Updating of Proposal Notice.

(1)
A shareholder providing notice of any business proposed to
be conducted at an annual meeting shall further update and supplement such notice, as necessary,
from time to time, so that the information provided or required to be provided in such notice
pursuant to this Section 305(b) shall be true, correct and complete in all respects, and such
update and supplement shall be received by the Secretary of the Trust not later than the earlier of
(A) five (5) business days following the occurrence of any event, development or occurrence
which would cause the information provided to be not true, correct and complete in all respects,
and (B) ten (10) business days prior to the meeting at which such proposals contained therein are
to be considered.

(2)
If the information submitted pursuant to this Section 305(b)
by any shareholder proposing business for consideration at an annual meeting shall not be true,
correct and complete in all respects, such information may be deemed not to have been provided
in accordance with this Section 305(b). For the avoidance of doubt, the updates required pursuant
to this Section 305(b) do not cause a notice that was not in compliance with this Section 305(b)
when first delivered to the Trust to thereafter be in proper form in accordance with this Section
305.
(3)
Upon written request by the Secretary of the Trust, the
Board or any duly authorized committee thereof, any shareholder proposing business for
consideration at an annual meeting shall provide, within five (5) business days of delivery of
such request (or such other period as may be specified in such request), written verification,
satisfactory in the reasonable discretion of the Board, any duly authorized committee thereof or
any duly authorized officer of the Trust, to demonstrate the accuracy of any information
submitted by the shareholder pursuant to this Section 305(b). If a shareholder fails to provide
such written verification within such period, the information as to which written verification was
requested may be deemed not to have been provided in accordance with this Section 305(b).
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(iv)
Exclusive Means. Except as provided by Rule 14a-8 (and the
interpretations thereof) of the Exchange Act, and notwithstanding anything in these Bylaws to
the contrary (other than the provisions of Section 305(b)(ix) below relating to any proposal
properly made in accordance with Rule l 4a-8 under the Exchange Act and included in the
Trust's proxy statement and other than nominations for election to the Board which must comply
with the provisions of Section 404 hereof), this Section 305 shall be the exclusive means for any
shareholder of the Trust to propose business to be brought before an annual meeting of
shareholders and no business shall be conducted at any annual meeting that is not properly
brought before the meeting in accordance with this Section 305. If the chairman of such meeting
shall determine, based on the facts and circumstances and in consultation with counsel (who may
be the Trust's internal counsel), that such business was not properly brought before the meeting
in accordance with this Section 305, then the chairman of the meeting shall so declare to the
meeting and not permit such business to be transacted at such meeting. In addition, business
proposed to be brought by a shareholder may not be brought before an annual meeting if such
shareholder takes action contrary to the representations made in the shareholder notice applicable
to such business or if the shareholder notice applicable to such business contains an untrue
statement of a fact or omits to state a fact necessary to make the statements therein not
misleading.
(v)

Definitions of Proposing Person and Acting in Concert.

(1)
For purposes of these Bylaws, "Proposing Person" means
(i) the shareholder providing the Proposal Notice or Nominating Notice (as defined below), as
applicable, (ii) the beneficial owner of the Trust's beneficial interests, if different, on whose
behalf the Proposal Notice or Nominating Notice, as applicable, is given, (iii) any affiliate or
associate (as defined under the Exchange Act) of such shareholder or beneficial owner, (iv) each
other person who is the member of a "group" (for purposes of these Bylaws, as such term is used
in Rule l 3d-5 under the Exchange Act) with any such shareholder or beneficial owner (or their
respective affiliates and associates) or is otherwise Acting in Concert (as defined below) with
any such shareholder or beneficial owner (or their respective affiliates and associates) with
respect to the proposals or nominations, as applicable, and (v) any participant (as defined in
paragraphs (a)(ii)-(vi) oflnstruction 3 to Item 4 of Schedule 14A, or any successor instructions)
with such shareholder or beneficial owner in such solicitation of proxies in respect of any such
proposals or nominations, as applicable.
(2)
For purposes of these Bylaws, a person shall be deemed to
be "Acting in Concert" with another person if such person knowingly acts (whether or not
pursuant to an express agreement, arrangement or understanding) in concert with, or towards a
common goal relating to the management, governance or control of the Trust in parallel with,
such other person where (A) each person is conscious of the other person's conduct or intent and
this awareness is an element in their decision-making processes and (B) at least one additional
factor suggests that such persons intend to act in concert or in parallel, which such additional
factors may include, without limitation, exchanging information (whether publicly or privately),
attending meetings, conducting discussions, or making or soliciting invitations to act in concert
or in parallel; provided, however, that a person shall not be deemed to be Acting in Concert with
any other person solely as a result of the solicitation or receipt of revocable proxies, special
meeting demands or consents from such other person in response to a solicitation made pursuant
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to, and in accordance with, Section 14(a) of the Exchange Act by way of a proxy or consent
solicitation statement filed on Schedule 14A. A person Acting in Concert with another person
shall be deemed to be Acting in Concert with any third party who is also Acting in Concert with
such other person.
(vi)
No Incorporation by Reference. For a Proposal Notice to comply
with the requirements of this Section 305, it must set forth in writing directly within the body (as
opposed to being incorporated by reference from any other document or writing) of the Proposal
Notice all the information required to be included therein as set forth in this Section 305. For the
avoidance of doubt, a Proposal Notice shall not be deemed to be in compliance with this Section
305 if it attempts to include the required information by incorporating by reference any other
document, writing or part thereof where such information may be included.
(vii) Accuracy of Information. A shareholder submitting the Proposal
Notice, by its delivery to the Trust, represents and warrants that all information contained therein
is true, accurate and complete in all respects, contains no false and misleading statements and
such shareholder acknowledges that it intends for the Trust to rely on such information as being
true, accurate and complete in all respects.
(viii) Requirement for Separate and Timely Notice. Notwithstanding any
notice of the annual meeting sent to shareholders on behalf of the Trust, a shareholder must
separately comply with this Section 305 to conduct business at any shareholder meeting. If the
shareholder's proposed business is the same or relates to business brought by the Trust and
included in the Trust's annual meeting notice, the shareholder is nevertheless still required to
comply with this Section 305 and give its own separate and timely Proposal Notice to the
Secretary of the Trust which complies in all respects with the requirements of this Section 305.
(ix)
Rule 14a-8. Nothing in this Section 305 shall be deemed to affect
the rights of shareholders to request inclusion of proposals in the Trust's proxy statement
pursuant to, and in compliance with, Rule 14a-8 of the Exchange Act.
(x)
Exchange Act and Maryland Law. In addition to the provisions of
this Section 305(b), a shareholder shall also comply with all applicable requirements of the
Exchange Act and Title 8 of the Trusts and Associations Article of the Annotated Code of
Maryland with respect to any shareholder proposal and the business that may be brought
thereunder, before an annual meeting.
Section 306.

Special Meetings.

(a)
Special meetings of the shareholders of the Trust may only be called (i) at
any time and for any purpose or purposes, by the Board pursuant to a resolution adopted by a
majority of the total number of authorized Trustees (whether or not there exist any vacancies in
previously authorized Trusteeships at the time any such resolution is presented to the Board for
adoption), or by the Chairman of the Board, or (ii) by the Secretary of the Trust, upon the written
request of the record shareholders of the Trust as of the record date fixed in accordance with
Section 306(d) of these Bylaws who hold, in the aggregate, at least 50% of the outstanding
shares of the Trust that would be entitled to vote at the meeting (the "Requisite Percentage") at
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the time such request is submitted by the holders of such Requisite Percentage, subject to and in
accordance with this Section 306. The notice of a special meeting shall state the purpose or
purposes of the special meeting, and the business to be conducted at the special meeting shall be
limited to the purpose or purposes stated in the notice. Except in accordance with this Section
306, shareholders shall not be permitted to propose business to be brought before a special
meeting of the shareholders. Shareholders who nominate persons for election to the Board at a
special meeting must also comply with the requirements set forth in Section 404(c).
(b)
No shareholder may request that the Secretary of the Trust call a special
meeting of the shareholders pursuant to Section 306(a) (a "Shareholder Requested Special
Meeting") unless a shareholder of record of the Trust has first submitted a request in writing that
the Board fix a record date (a "Request Record Date") for the purpose of determining the
shareholders entitled to request that the Secretary of the Trust call a Shareholder Requested
Special Meeting, which request shall be in proper form and delivered to, or mailed and received
by, the Secretary of the Trust at the principal executive offices of the Trust.
(c)
To be in proper form for purposes of this Section 306, a request by a
shareholder for the Board to fix a Request Record Date shall set forth:
(i)
As to each Requesting Person (as defined below), (A) the
information required by Section 305(b)(ii)(l), except that for purposes of this Section 306 the
term "Requesting Person" shall be substituted for the term "Proposing Person" in all places it
appears in Section 305(b)(ii)(l ); (B) a representation that such Requesting Person intends to hold
the shares of the Trust described in response to Section 305(b)(ii)(l) through the date of the
Shareholder Requested Special Meeting; and (C) the disclosure in clauses (k) and (1) of Section
305(b)(ii)(l) shall be made with respect to the business proposed to be conducted at the special
meeting or the proposed election of Trustees at the special meeting, as the case may be);
(ii)
As to the purpose or purposes of the Shareholder Requested
Special Meeting, (A) a reasonably brief description of (1) the specific purpose or purposes of the
Shareholder Requested Special Meeting, (2) the matter(s) proposed to be acted on at the
Shareholder Requested Special Meeting, and (3) the reasons for conducting such business at the
Shareholder Requested Special Meeting (including the text of any reasons for the business that
will be disclosed in any proxy statement or supplement thereto to be filed with the SEC), (B) a
reasonably detailed description of any material interest in such matter of each Requesting Person,
and (C) a reasonably detailed description of all agreements, arrangements and understandings (x)
between or among any of the Requesting Persons or (y) between or among any Requesting
Person and any other person or entity (naming each such person or entity) in connection with the
request for the Shareholder Requested Special Meeting or the business or nominees for election
to the Board proposed to be acted on at the Shareholder Requested Special Meeting; and
(iii)
If Trustees are proposed to be elected at the Shareholder Requested
Special Meeting, (i) as to each Requesting Person, the information set forth in Section
305(b)(ii)(l) of these Bylaws (except that for purposes ofthis Section 306(c), the term
"Requesting Person" shall be substituted for the term "Proposing Person" in all places it appears
in Section 305(b)(ii)(l) of these Bylaws and any reference to "business" or "proposal" therein
will be deemed to be a reference to the "nomination" contemplated by this Section 306(c); and
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(ii) the information for each person whom a Requesting Person proposes to nominate for election
as a Trustee at the special meeting that is required to be disclosed for each person by Section
404(c)(ii).
For purposes of this Section 306(c), the term "Requesting Person" shall mean (i) the shareholder
making the request to fix a Request Record Date for the purpose of determining the shareholders
entitled to request that the Secretary call a Shareholder Requested Special Meeting; (ii) the
beneficial owner or beneficial owners, if different, on whose behalf such request is made; (iii)
any affiliate or associate of such shareholder or beneficial owner; and (iv) each other person who
is the member of a "group" (for purposes of these Bylaws, as such term is used in Rule 13d-5
under the Exchange Act) with any such shareholder or beneficial owner (or their respective
affiliates and associates) or is otherwise Acting in Concert (as defined below) with any such
shareholder or beneficial owner (or their respective affiliates and associates) with respect to any
actions intended to have the Trust fix a Request Record Date or call a Shareholder Requested
Special Meeting.
(d)
Within ten (10) calendar days after receipt of a request to fix a Request
Record Date in proper form and otherwise in compliance with this Section 306 from any
shareholder of record, the Board may adopt a resolution fixing a Request Record Date for the
purpose of determining the shareholders entitled to request that the Secretary of the Trust call a
Shareholder Requested Special Meeting, which date shall not precede the date upon which the
resolution fixing the Request Record Date is adopted by the Board. If no resolution fixing a
Request Record Date has been adopted by the Board within the ten (10) calendar day period after
the date on which such a request to fix a Request Record Date was received, the Request Record
Date in respect thereof shall be deemed to be the twentieth (20th) calendar day after the date on
which such a request is received. Notwithstanding anything in this Section 306 to the contrary,
no Request Record Date shall be fixed if the Board determines that the written request or
requests to call a Shareholder Requested Special Meeting (each, a "Special Meeting Request"
and collectively, the "Special Meeting Requests"), that would otherwise be submitted following
such Request Record Date would not reasonably be expected to comply with the requirements
set forth in Section 306(g).
(e)
In order for a Shareholder Requested Special Meeting to be called, one or
more Special Meeting Requests, in the form required by this Section 306, must be signed by
shareholders as who, as of the Request Record Date, hold ofrecord or beneficially, in the
aggregate, the Requisite Percentage and must be timely delivered to the Secretary of the Trust at
the principal executive offices of the Trust. To be timely, a Special Meeting Request must be
delivered to the principal executive offices of the Trust not later than the sixtieth (60th) calendar
day following the Request Record Date. In determining whether a Shareholder Requested
Special Meeting has been properly requested, multiple Special Meeting Requests delivered to the
Secretary will be considered together only if (i) each Special Meeting Request identifies the
same purpose or purposes of the Shareholder Requested Special Meeting and the same matters
proposed to be acted on at such meeting (in each case as determined in good faith by the Board),
and (ii) such Special Meeting Requests have been dated and delivered to the Secretary within
sixty (60) calendar days of the earliest dated Special Meeting Request.
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(f)
To be in proper form for purposes of this Section 306, a Special Meeting
Request must include and set forth (a) a brief statement of (i) the specific purpose or purposes of
the shareholder requested special meeting, (ii) the matter(s) proposed to be acted on at the
Shareholder Requested Special Meeting, and (iii) the reasons for conducting such business at the
Shareholder Requested Special Meeting, and (b) the text of the proposed business (including the
text of any resolutions proposed for consideration), if applicable, and (c) with respect to any
shareholder or shareholders submitting a Special Meeting Request (except for any shareholder
that has provided such request in response to a solicitation made pursuant to, and in accordance
with, Section 14(a) of the Exchange Act by way of a solicitation statement filed on Schedule
14A, (a "Solicited Shareholder")) the information required to be provided pursuant to this
Section 306 of a Requesting Person. A shareholder may revoke a Special Meeting Request by
written revocation delivered to the Secretary at any time prior to the Shareholder Requested
Special Meeting. If any such revocation(s) are received by the Secretary after the Secretary's
receipt of Special Meeting Requests from the Requisite Percentage of shareholders, and as a
result of such revocation(s) there no longer are unrevoked demands from the Requisite
Percentage of shareholders to call a Shareholder Requested Special Meeting, the Board shall
have the discretion to determine whether or not to proceed with the Shareholder Requested
Special Meeting.
(g)
The Secretary shall not accept, and shall consider ineffective, a Special
Meeting Request if (i) such Special Meeting Request does not comply with this Section 306 or
relates to an item of business to be transacted at the Shareholder Requested Special Meeting that
is not a proper subject for shareholder action under applicable law; (ii) the Board calls an annual
or special meeting of shareholders (in lieu of calling the Shareholder Requested Special Meeting)
in accordance with Section 306(i); or (iii) such Special Meeting Request was made in a manner
that involved a violation of Regulation 14A under the Exchange Act or other applicable law.
(h)
Business brought at any Shareholder Requested Special Meeting by
shareholders shall be limited to the matters proposed in the valid Special Meeting Request;
provided, however, that nothing herein shall prohibit the Board from bringing other matters
before the shareholders at any Shareholder Requested Special Meeting and including such
matters in the notice of the meeting its provides to shareholders. If none of the shareholders who
submitted and signed the Special Meeting Request (but excluding any Solicited Shareholder)
appears at or sends a qualified representative to the Shareholder Requested Special Meeting to
present the matters to be presented for consideration that were specified in the Shareholder
Meeting Request, the Trust need not present such matters for a vote at such meeting.
(i)
Any special meeting of shareholders, including any Shareholder
Requested Special Meeting, shall be held at such date and time as may be fixed by the Board in
accordance with these Bylaws and in compliance with applicable law; provided that a
Shareholder Requested Special Meeting shall be held within ninety (90) calendar days after the
Trust receives one or more valid Special Meeting Requests in compliance with this Section 306
from shareholders having beneficial ownership of at least the Requisite Percentage; provided,
that if the Board neglects or refuses to fix the date of such Shareholder Requested Special
Meeting and give the notice required by Section 303, the person or persons making the request
may do so; provided, further, that the Board shall have the discretion to call an annual or special
meeting of shareholders (in lieu of calling the Shareholder Requested Special Meeting) in
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accordance with Section 306G) or cancel any Shareholder Requested Special Meeting that has
been called but not yet held for any of the reasons set forth in the foregoing provisions of this
Section 306.
G)
If a Special Meeting Request is made that complies with this Section 306,
the Board may (in lieu of calling the Shareholder Requested Special Meeting) present an
identical or substantially similar item for shareholder approval at any other meeting of
shareholders that is held within ninety (90) calendar days after the Trust receives such Special
Meeting Request.
(k)
In connection with a Shareholder Requested Special Meeting called in
accordance with this Section 306, the shareholder or shareholders (except for any Solicited
Shareholder) who requested that the Board fix a record date for notice and voting for the special
meeting in accordance with this Section 306 or who signed and delivered a Special Meeting
Request to the Secretary shall further update and supplement the information previously
provided to the Trust in connection with such requests, if necessary, so that the information
provided or required to be provided in such requests pursuant to this Section 306 shall be true
and correct as of (i) the record date for the determination of persons entitled to receive notice of
the special meeting and (ii) the date that is five (5) business days prior to the special meeting
and, in the event of any adjournment or postponement thereof, five (5) business days prior to
such adjourned or postponed special meeting. In the case of an update and supplement pursuant
to clause (i) ofthis Section, such update and supplement shall be delivered to, or mailed and
received by, the Secretary at the principal executive offices of the Trust not later than eight (8)
business days after the record date for the determination of persons entitled to receive notice of
the special meeting. In the case of an update and supplement pursuant to clause (ii) of this
Section, such update and supplement shall be delivered to, or mailed and received by, the
Secretary at the principal executive offices of the Trust not later than two (2) business days prior
to the date for the special meeting, and, in the event of any adjournment or postponement
thereof, two (2) business days prior to such adjourned or postponed special meeting.

(1)
Notwithstanding anything in these Bylaws to the contrary, the Secretary
shall not be required to call a Shareholder Requested Special Meeting pursuant to this Section
306 except in accordance with this Section 306. If the Board shall determine that any request to
fix a record date for notice and voting for the special meeting or Special Meeting Request was
not properly made in accordance with this Section 306, or shall determine that the shareholder or
shareholders requesting that the Board fix such record date or submitting a Special Meeting
Request have not otherwise complied with this Section 306, then the Board shall not be required
to fix such record date or to call and hold the Shareholder Requested Special Meeting. In
addition to the requirements of this Section 306, each Requesting Person shall comply with all
requirements of applicable law, including all requirements of the Exchange Act and applicable
Maryland law, with respect to (i) any request to fix a record date for notice and voting for the
Shareholder Requested Special Meeting, (ii) any Special Meeting Request or (iii) a Shareholder
Requested Special Meeting.
(m)
After receipt of Special Meeting Requests in proper form and in
accordance with this Section 306 from a shareholder or shareholders holding the Requisite
Percentage, the Board shall duly call, and determine the place, date and time of, a Shareholder
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Requested Special Meeting for the purpose or purposes and to conduct the business specified in
the Special Meeting Requests received by the Trust; provided that the Shareholder Requested
Special Meeting shall be held within ninety (90) calendar days after the Trust receives one or
more valid Special Meeting Requests in compliance with this Section 306 from shareholders
holding at least the Requisite Percentage; provided, further, that the Board shall have the
discretion to call an annual or special meeting of shareholders (in lieu of calling the Shareholder
Requested Special Meeting) in accordance with Section 306(g) or cancel any Shareholder
Requested Special Meeting that has been called but not yet held for any of the reasons set forth
in the foregoing provisions of this Section 306. The Board shall provide written notice of such
Shareholder Requested Special Meeting in accordance with Section 303 of these Bylaws. The
record date for notice and voting for such a Shareholder Requested Special Meeting shall be
fixed in accordance with Section 1008 of these Bylaws.
Section 307. Quorum. The presence, in person or by proxy, of the holders of shares
entitled to cast a majority of all the votes entitled to be cast at a shareholders' meeting duly
called shall constitute a quorum for the transaction of business except as otherwise provided by
law or by resolution of the Board prior to such meeting. If however, such quorum shall not be
present, those present thereat may adjourn the meeting to such time and place as they may
determine.
Section 308. Voting. Each shareholder shall be entitled to one ( 1) vote, in person or by
proxy, for each full share having voting power standing registered in his name on the record date
for the meeting of shareholders.
Section 309. Vote by Ballot. Upon the demand of any shareholder made before the
voting begins, the vote for Trustees, and the vote upon any other question or matter before a
shareholder meeting, shall be by ballot.
Section 310. Proxy Voting. At each meeting of the shareholders, every shareholder
having the right to vote shall be entitled to vote in person or by proxy appointed by an instrument
in writing subscribed by such shareholder and delivered to the Secretary at the meeting. No
unrevoked proxy shall be valid after eleven ( 11) months from the date of its execution, unless a
longer time is expressly provided therein.
Section 311. Unpaid Shares. No share upon which any installment is due the Trust and
unpaid shall be voted at any meeting.
Section 312.

Action by Less Than Unanimous Consent.

(a)
Any action which may be taken at any annual or special meeting of
shareholders may be taken without a meeting, without prior notice and without a vote, if written
consents, setting forth the action so taken, shall be signed, in person or by proxy, by the holders
of outstanding shares having not less than the minimum number of votes that would be necessary
to authorize or take such action at a meeting at which all shares entitled to vote thereon were
present and voted in person or by proxy. Prompt notice of the taking of the corporate action
without a meeting by less than unanimous written consent shall be given to those shareholders
who have not consented in writing, but who were entitled to vote on the matter.
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(b)
In order that the Trust may determine the shareholders entitled to consent
to corporate action in writing without a meeting, the Board may fix a record date, which record
date shall not precede the date upon which the resolution fixing the record date is adopted by the
Board, and which date shall not be more than ten (10) calendar days after the date upon which
the resolution fixing the record date is adopted by the Board. Any shareholder of record seeking
to have the shareholders authorize or take corporate action by written consent shall, by written
notice to the Secretary, request that the Board fix a record date. The Board shall promptly, but in
all events within ten (10) calendar days after the date on which such written notice is received,
adopt a resolution fixing the record date (unless a record date has previously been fixed by the
Board pursuant to the first sentence of this Section 312(b)). If no record date has been fixed by
the Board pursuant to the first sentence of this Section 312(b) or otherwise within ten (10)
calendar days after the date on which such written notice is received, the record date for
determining shareholders entitled to consent to corporate action in writing without a meeting,
when no prior action by the Board is required by applicable law, shall be the first date after the
expiration of such ten (10) calendar day period on which a signed written consent setting forth
the action taken or proposed to be taken is delivered to the Trust by delivery to its registered
office, its principal place of business, or to any officer or agent of the Trust having custody of the
book in which proceedings of meetings of shareholders are recorded. If no record date has been
fixed by the Board pursuant to the first sentence of this Section 312(b), the record date for
determining shareholders entitled to consent to corporate action in writing without a meeting if
prior action by the Board is required by applicable law shall be at the close of business on the
date on which the Board adopts the resolution taking such prior action.
(c)
In the event of the delivery, in the manner provided by this Section 312
and applicable law, to the Trust of written consent or consents to take corporate action and/or
any related revocation or revocations, the Trust shall engage independent inspectors of elections
for the purpose of performing promptly a ministerial review of the validity of the consents and
revocations. For the purpose of permitting the inspectors to perform such review, no action by
written consent and without a meeting shall be effective until such inspectors have completed
their review, determined that the requisite number of valid and unrevoked consents delivered to
the Trust in accordance with this Section 312 and applicable law have been obtained to authorize
or take the action specified in the consents, and certified such determination for entry in the
records of the Trust kept for the purpose of recording the proceedings of meetings of
shareholders. Nothing contained in this Section 312 shall in any way be construed to suggest or
imply that the Board or any shareholder shall not be entitled to contest the validity of any
consent or revocation thereof, whether before or after such certification by the independent
inspectors, or to take any other action (including, without limitation, the commencement,
prosecution or defense of any litigation with respect thereto, and the seeking of injunctive relief
in such litigation).
Section 313. Voting List. The officer or agent having charge of the transfer books shall
make, at least five (5) calendar days before each meeting of shareholders, a complete list of the
shareholders entitled to vote at the meeting, arranged in alphabetical order, setting forth the
address of and the number of shares held by each, which list shall be kept on file at the principal
office of the Trust, and shall be subject to inspection by any shareholder at any time during usual
business hours. Such list shall also be produced and kept open at the time and place of the
meeting, and shall be subject to the inspection of any shareholder during the whole time of the
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meeting. The original share ledger or transfer book, or a duplicate thereof (kept at the office of
the transfer agent for the Trust) shall be prima facie evidence as to who are the shareholders
entitled to examine such list or share ledger or transfer book, or to vote in person or by proxy, at
any meeting of shareholders.
Section 314. Postponement and Cancellation of Meetings. Any previously scheduled
annual or special meeting of the shareholders may be postponed, and any previously scheduled
annual or special meeting of the shareholders called by the Board may be canceled, by resolution
of the Board upon public notice given prior to the time previously scheduled for such meeting of
shareholders.
Section 315. Cumulative Voting. Unless the Declaration expressly provides for
cumulative voting, in all elections for Trustees, every shareholder entitled to vote shall have the
right, in person or by proxy, to cast one vote per share; there shall be no cumulative voting.
Section 316. Inspectors of Election. The Trust may, in advance of any meeting of
shareholders, appoint one or more inspectors of election to act at the meeting and make a written
report thereof. If no such appointment shall be made, or if any of the inspectors so appointed
shall fail to attend, or refuse or be unable to serve, then such appointment may be made by the
presiding officer of the meeting at the meeting or any adjournment thereof. Each inspector,
before entering upon the discharge of the duties of inspector, shall take and sign an oath
faithfully to execute the duties of inspector with strict impartiality and according to the best of
such person's ability. If appointed, the inspectors shall ascertain the number of shares
outstanding and the voting power of each; determine the shares represented at the meeting and
the validity of proxies and ballots; ascertain the existence of a quorum; count all votes and
ballots; determine and retain for a reasonable period a record of the disposition of any challenges
made to any determination by them; certify their determination of the number of shares
represented at the meeting, and their count of all votes and ballots; and do such acts as are proper
to conduct the election or vote with fairness to all shareholders. On request of the presiding
officer at the meeting, the inspectors shall make a report in writing of any challenge, request or
matter determined by them and shall execute a certificate of any fact found by them. No Trustee
or candidate for the office of Trustee shall act as an inspector of an election of Trustees. The
inspectors may appoint or retain other persons or entities to assist the inspectors in the
performance of the duties of the inspectors. In determining the validity and counting of all
proxies and ballots, the inspectors shall act in accordance with applicable law. The date and time
of the opening and the closing of the polls for each matter upon which the shareholders will vote
at a meeting shall be announced at the meeting. No ballots, proxies or votes, nor any revocations
thereof or changes thereto, shall be accepted by the inspectors after the closing of the polls.
ARTICLE IV. TRUSTEES AND BOARD MEETINGS.
Section 401. Management by Board. The business, property and affairs of the Trust
shall be managed by its Board. The Board may exercise all such powers of the Trust and do all
such lawful acts and things as are not by statute or by the Declaration or by these Bylaws
directed or required to be exercised or done by the shareholders.
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Section 402.

Number of Trustees; Board Independence.

(a)
The Board shall consist of not less than three (3) nor more than nine (9)
Trustees. Within these limits, the number of Trustees shall be as established by resolution of the
Board adopted by a majority of the total number of authorized Trustees (whether or not there
exist any vacancies in previously authorized Trusteeships at the time any such resolution is
presented to the Board for adoption), provided, however, that no reduction in the number of
Trustees shall in any way affect the terms of Trustees then in office.
(b)
A majority of the Trustees shall be Independent Trustees (as such term is
defined in the Declaration).
Section 403. Qualifications of Trustees. The Trustees need not be residents of the State
of Maryland or shareholders in the Trust.
Section 404.

Nominations of Trustees.

(a)
Method of Nomination. Nominations of candidates for election as Trustees
may be made at any annual meeting of shareholders or at any special meeting of shareholders,
but in the case of any special meeting of shareholders, only if the election of Trustees is a matter
specified in the notice of meeting given by or at the direction of the person calling such special
meeting in accordance with Section 306 of these Bylaws, (i) by, or at the direction of the Board
(or any duly authorized committee thereof) (including, without limitation, by making reference
to the nominees in the proxy statement delivered to shareholders on behalf of the Board), or (ii)
by any shareholder of the Trust Present in Person who (A) is a beneficial owner (as of the time
notice of such proposed nomination is given by the shareholder as set forth in this Section 404,
as of the record date for the meeting in question and at the time of the meeting) of any shares of
the Trust's beneficial interests outstanding, (B) is entitled to vote at such meeting, and (C)
complies with all applicable requirements of this Section 404. Only persons who are proposed as
Trustee nominees in accordance with the procedures set forth in this Section 404 shall be eligible
for election as Trustees at any meeting of shareholders.
(b)
Shareholder Nominations. For a person to be properly nominated as a
candidate for Trustee before any shareholders' meeting by a shareholder, the shareholder must
have given timely notice thereof in writing to the Secretary (the "Nominating Notice"), which
Nominating Notice shall be in proper form. To be timely, the Nominating Notice must be made
in writing and delivered to, or mailed and received by, the Secretary of the Trust at the principal
office of the Trust (i) not earlier than the close of business on the one hundred and twentieth
(120th) calendar day and not later than the close of business on the ninetieth (90th) calendar day
prior to the Anniversary Date or (ii) in the case of a special meeting of shareholders called in
accordance with these Bylaws for the purpose of electing Trustees, or in the event that the annual
meeting of shareholders is called for a date that is more than thirty (30) calendar days before or
more than sixty (60) calendar days after the Anniversary Date, or ifthe Trust did not hold an
annual meeting (or special meeting in lieu of an annual meeting) in the preceding fiscal year,
notice by the shareholder to be timely must be so delivered to, or mailed and received by, the
Secretary of the Trust not later than the later of (i) the close of business on the ninetieth
(90th) calendar day prior to the scheduled date of such shareholders' meeting or (ii) the close of
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business on the tenth (10th) calendar day following the day on which public disclosure of the
date of such shareholders' meeting was first made (or if that day is not a business day for the
Trust, on the next succeeding business day). In no event shall any adjournment or postponement
of an annual meeting or the announcement thereof commence a new time period for the giving of
a shareholder's notice as described above. Notwithstanding anything in the second sentence of
this Section 404(b) to the contrary, in the event that the number of Trustees to be elected to the
Board of the Trust is increased and there is no public disclosure naming all of the nominees for
Trustee or specifying the size of the increased Board made by the Trust at least one hundred
(100) calendar days prior to the Anniversary Date, a shareholder's notice required by this Section
404 shall also be considered timely, but only with respect to nominees for any new positions
created by such increase, and only with respect to a shareholder who had, prior to such increase
in the size of the Board, previously submitted in proper form a timely Nominating Notice, if it
shall be delivered to, or mailed and received by, the Secretary of the Trust at the principal office
of the Trust not later than the close of business on the tenth (10th) calendar day following the day
on which such public disclosure is first made by the Trust.
(c)
Required Form of Nominating Notice. To be in proper form, the
Nominating Notice to the Secretary of the Trust shall set forth in writing:
(i)
Information Regarding the Proposing Person. As to each Proposing
Person, the information set forth in Section 305(b)(ii)(l) of these Bylaws (except that for
purposes of this Section 404(c), any reference to "business" or "proposal" therein will be
deemed to be a reference to the "nomination" contemplated by this Section 404(c).
(ii)
Information Regarding the Nominee: As to each person whom the
Proposing Person giving notice proposes to nominate for election as a Trustee:
(1)
all information with respect to such proposed nominee that
would be required to be set forth in a Nominating Notice pursuant to Section 404(c)(i) if such
proposed nominee were a Proposing Person;
(2)
a description in reasonable detail of any and all litigation,
whether or not judicially resolved, settled or dismissed, relating to the proposed nominee's past
or current service on the Board (or similar governing body) of any trust, limited liability
company, partnership, trust or any other entity where a legal complaint filed in any state or
federal court located within the United States alleges that the proposed nominee committed any
act constituting (a) a breach of fiduciary duties, (b) misconduct, (c) fraud, (d) breaches of
confidentiality obligations, and/or (e) a breach of the entity's code of conduct applicable to
Trustees;
(3)
to the extent that such proposed nominee has been
convicted of any past criminal offenses involving dishonesty or a breach of trust or duty, a
description in reasonable detail of such offense and all legal proceedings relating thereto;
(4)
to the extent that such proposed nominee has ever been
suspended or barred by any governmental authority or self-regulatory organization from
engaging in any profession or participating in any industry, or has otherwise been subject to a
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disciplinary action by a governmental authority or self-regulatory organization that provides
oversight over the proposed nominee's current or past profession or an industry that the proposed
nominee has participated in, a description in reasonable detail of such action and the reasons
therefor;
(5)
to the extent that such proposed nominee has been
determined by any governmental authority or self-regulatory organization to have violated any
federal or state securities or commodities laws, including but not limited to, the Securities Act of
1933, as amended, the Exchange Act or the Commodity Exchange Act, a description in
reasonable detail of such violation and all legal proceedings relating thereto;
(6)
all information relating to such proposed nominee that
would be required to be disclosed in a proxy statement or other filing required to be made by any
Proposing Person pursuant to Section 14(a) under the Exchange Act to be made in connection
with a contested solicitation of proxies or consents by a Proposing Person for an election of
Trustees in a contested election;
(7)
such proposed nominee's executed written consent to be
named in the proxy statement of the Proposing Person as a nominee and to serve as a Trustee of
the Trust if elected;
(8)
such nominee's executed written undertaking agreeing to
comply, if elected as a Trustee of the Trust, with all corporate governance, conflicts of interest,
code of conduct and ethics, confidentiality and stock ownership and trading policies and
guidelines of the Trust, as the same shall be amended from time to time by the Board;
(9)
to the extent that such proposed nominee has entered into
(a) any agreement, arrangement or understanding (whether written or oral) with, or has given any
commitment or assurance to, any person or entity as to the positions that such proposed nominee,
if elected as a Trustee of the Trust, would take in support of or in opposition to any issue or
question that may be presented to him or her for consideration in his or her capacity as a Trustee
of the Trust, (b) any agreement, arrangement or understanding (whether written or oral) with, or
has given any commitment or assurance to, to any person or entity as to how such proposed
nominee, if elected as a Trustee of the Trust, would act or vote with respect to any issue or
question presented to him or her for consideration in his or her capacity as a Trustee of the Trust,
(c) any agreement, arrangement or understanding (whether written or oral) with any person or
entity that could be reasonably interpreted as having been both (1) entered into in contemplation
of the proposed nominee being elected as a Trustee of the Trust, and (2) intended to limit or
interfere with the proposed nominee's ability to comply, if elected as a Trustee of the Trust, with
his or her fiduciary duties, as a Trustee of the Trust, to the Trust or its shareholders, or (d) any
agreement, arrangement or understanding (whether written or oral) with any person or entity that
could be reasonably interpreted as having been or being intended to require such proposed
nominee to consider the interests of a person or entity (other than the Trust and its shareholders)
in complying with his or her fiduciary duties, as a Trustee of the Trust, to the Trust or its
shareholders, a description in reasonable detail of each such agreement, arrangement or
understanding (whether written or oral) or commitment or assurance;
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( 10) the amount of any equity securities beneficially owned by
such proposed nominee in any company that is a direct competitor of the Trust or its operating
subsidiaries if such beneficial ownership by such nominee, when aggregated with that of all
other proposed nominees and the Proposing Persons, is five percent (5%) or more of the class of
equity securities of such company;
( 11) a description in reasonable detail of any and all agreements,
arrangements and/or understandings, written or oral, between such proposed nominee and any
person or entity (naming each such person or entity) with respect to any direct or indirect
compensation, reimbursement, indemnification or other benefit (whether monetary or nonmonetary) in connection with or related to such proposed nominee's service on the Board if
elected as a member of the Board;
(12) a description in reasonable detail of any and all other
agreements, arrangements and/or understandings, written or oral, between such proposed
nominee and any person or entity (naming such person or entity) in connection with such
proposed nominee's service or action as a proposed nominee and, if elected, as a member of the
Board; and
(13) all information that would be required to be disclosed
pursuant to Items 403 and 404 under Regulation S-K ifthe shareholder providing the
Nominating Notice or any other Proposing Person were the "registrant" for purposes of such rule
and the proposed nominee were a Trustee or executive officer of such registrant.
(d)

Updating of Nominating Notice.

(i)
A shareholder providing a Nominating Notice with respect to any
nominations proposed to be made at any shareholders' meeting shall further update and
supplement such notice, as necessary, from time to time, so that the information provided or
required to be provided in such notice pursuant to this Section 404 shall be true, correct and
complete in all respects, and such update and supplement shall be received by the Secretary of
the Trust not later than the earlier of (A) five (5) business days following the occurrence of any
event, development or occurrence which would cause the information provided to be not true,
correct and complete in all respects, and (B) ten (10) business days prior to the meeting at which
such proposals contained therein are to be considered.
If the information submitted pursuant to this Section 404 by any
(ii)
shareholder of a proposed nomination to be made at a shareholders' meeting shall not be true,
correct and complete in all respects, such information may be deemed not to have been provided
in accordance with this Section 404. For the avoidance of doubt, the updates required pursuant to
this Section 404 do not cause a notice that was not in compliance with this Section 404 when
delivered to the Trust to thereafter be in proper form in accordance with this Section 404.

(iii)
Upon written request by the Secretary of the Trust, the Board or
any duly authorized committee thereof, any shareholder proposing nominees for consideration at
a shareholders' meeting shall provide, within five (5) business days of delivery of such request
(or such other period as may be specified in such request), written verification, satisfactory in the
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reasonable discretion of the Board, any duly authorized committee thereof or any duly authorized
officer of the Trust, to demonstrate the accuracy of any information submitted by the shareholder
pursuant to this Section 404. If a shareholder fails to provide such written verification within
such period, the information as to which written verification was requested may be deemed not
to have been provided in accordance with this Section 404.
(e)
Exclusive Means. Section 404 of these Bylaws shall be the exclusive
means of any shareholder or beneficial owner of the Trust's beneficial interests to propose a
Nominee for the Board before any shareholders' meeting. No candidate shall be eligible for
nomination as a Trustee of the Trust unless such candidate for nomination and the Proposing
Person seeking to place such candidate's name in nomination for election at a shareholders'
meeting have complied with this Section 404 in all respects. If the chairman of such
shareholders' meeting shall determine, based on the facts and circumstances and in consultation
with counsel (who may be the Trust's internal counsel), that such Nominee was not properly
nominated in accordance with this Section 404, then the chairman of the shareholders' meeting
shall so declare such determination to the shareholders' meeting, the defective nomination shall
be disregarded and any ballots cast for the candidate in question (but in the case of any form of
ballot listing other qualified nominees, only the ballots cast for the nominee in question) shall be
void and of no force or effect. In addition, nominations made by a shareholder may not be
brought before a shareholders' meeting if such shareholder takes action contrary to the
representations made in the Nominating Notice applicable to such nomination or ifthe
Nominating Notice applicable to such nomination contains an untrue statement of a fact or omits
to state a fact necessary to make the statements therein not misleading.

(f)
No Incorporation by Reference. For a Nominating Notice to comply with
the requirements of this Section 404, it must set forth in writing directly within the body of the
Nominating Notice (as opposed to being incorporated by reference from any other document or
writing) all the information required to be included therein as set forth in this Section 404. For
the avoidance of doubt, a Nominating Notice shall not be deemed to be in compliance with this
Section 404 if it attempts to include the required information by incorporation by reference from
any other document, writing or part thereof where such information may be included.
(g)
Accuracy of Information. A shareholder submitting the Nominating
Notice, by its delivery to the Trust, represents and warrants that all information contained therein
is true, accurate and complete in all respects, contains no false and misleading statements and
such shareholder acknowledges that it intends for the Trust to rely on such information as being
true, accurate and complete in all respects.
(h)
Requirement for Separate and Timely Notice. Notwithstanding any notice
of shareholders' meeting sent to shareholders on behalf of the Trust, a shareholder must
separately comply with this Section 404 to propose Trustee nominations at any shareholders'
meeting and is still required to give its own separate and timely Nominating Notice to the
Secretary of the Trust which complies in all respects with the requirements of this Section 404.
(i)
Exchange Act and Maryland Law. In addition to the provisions of this
Section 404, a shareholder shall also comply with all applicable requirements of the Exchange
Act and Title 8 of the Trusts and Associations Article of the Annotated Code of Maryland with
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respect to any nominations of Trustees for election at any shareholders' meeting and any
solicitations of proxies in connection therewith.
Section 405.

Election and Term of Trustees.

(a)
Except as may be otherwise provided in the Declaration, at each annual
meeting, the shareholders shall elect Trustees to hold office until the next annual meeting and
until their successors are duly elected and qualified as provided in this Section 405.
(b)
In any uncontested election (as defined in subsection (h) below), each
Trustee shall be elected by a majority of votes cast with respect to such Trustee nominee at a
meeting of shareholders duly called and at which a quorum is present. For purposes of this
subsection (b) and subsection (g) below, a "majority of votes cast" means that the number of
shares voted "for" a Trustee's election exceeds 50% of the total number of votes cast with
respect to that Trustee's election. Votes "cast" shall include votes "for'', votes to withhold
authority and votes "against" and "no" votes, but shall exclude abstentions with respect to a
Trustee's election or with respect to the election of Trustees in general.
(c)
In the case of any contested election, Trustees shall be elected by a
plurality of votes cast at a meeting of shareholders duly called and at which a quorum is present.
If in an uncontested election a nominee for election as a Trustee receives a
(d)
greater number of "withhold", "against" or "no" votes for his or her election than votes "for"
such election (a "Majority Against Vote"), then such Trustee, as a holdover Trustee under
Maryland law, shall tender an offer of his or her resignation to the Board for consideration
promptly following certification of such vote.

(e)
The Nominating and Governance Committee (or any successor committee
appointed by the Board to perform similar functions) shall promptly consider any resignation
offer tendered pursuant to subsection (d) above and a range of possible responses, based on any
facts or circumstances they consider relevant, and make a recommendation to the Board as to the
response to the resignation offer. If each member of the Nominating and Governance Committee
received a Majority Against Vote at the same election, then the Independent Trustees (as defined
in the Declaration) who did not receive a Majority Against Vote shall appoint a committee
among themselves to consider the resignation offers and to recommend to the Board a response
to the resignation offers. The Board shall take action on the Nominating and Governance
Committee's recommendation (or committee of Independent Trustees' recommendation) within
ninety (90) days following certification of the shareholder vote. Any Trustee whose resignation
is under consideration shall abstain from participating in any Board or committee deliberations
regarding the acceptance of his or her offer of resignation or the offer of resignation of any other
Trustee tendered pursuant to subsection (d) above.
(f)
If an incumbent Trustee's offer of resignation is accepted by the Board,
then such Trustee shall cease to be a member of the Board upon the effective date of acceptance
by the Board of the offer of resignation. If an incumbent Trustee's offer of resignation is not
accepted by the Board, then such Trustee shall continue to serve until the earlier of (1) the next
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annual meeting and until his or her successor is duly elected and qualified and (2) his or her
subsequent resignation or removal.

If any nominee for Trustee who is not an incumbent fails in an
(g)
uncontested election to receive a majority of votes cast at a meeting of shareholders duly called
and at which a quorum is present, such nominee shall not be elected and shall not take office.
An election will be deemed to be uncontested if no shareholder provides
(h)
notice of an intention to nominate one or more candidates to compete with the Board' nominees
in a Trustee election in the manner required by these Bylaws, or if any such shareholders have
withdrawn all such nominations at least five (5) days prior to the mailing of notice of the meeting
to shareholders.

If an incumbent Trustee's offer of resignation is accepted by the Board
(i)
pursuant to this Bylaw, or if a non-incumbent nominee for Trustee is not elected, the Board may
fill any resulting vacancy pursuant to the provisions of Section 406 of these Bylaws or may
decrease the size of the Board pursuant to the Declaration.
Section 406. Vacancies. If the office of any Trustee shall become vacant by reason of
death, resignation, disqualification or other cause, such vacancy or vacancies, including
vacancies resulting from an increase in the number of Trustees, shall be filled by a majority of
the remaining members of the Board, though less than a quorum; provided, however, that any
such vacancy occurring among the Independent Trustees shall be filled as set forth in the
Declaration. Each person so elected by the Board to fill a vacancy shall be a Trustee until his or
her successor is elected by the shareholders who may make such election at the next annual
meeting of shareholders, or at any earlier special meeting of the shareholders duly called for that
purpose in accordance with these Bylaws, and until such successor shall qualify.
Section 407. Removal of Trustees. The entire Board, or any individual Trustee, may be
removed from office without assigning any cause by the vote of shareholders entitled to cast at
least two-thirds of the votes which all shareholders would be entitled to cast at any annual
election of such Trustees. In case the Board or any one or more Trustees be so removed, new
Trustees may be elected at the same meeting. The Board may declare vacant the office of a
Trustee ifhe be declared of unsound mind by an order of court, or convicted of felony, or for any
other proper cause, or if, within sixty (60) days after notice of his election, he does not accept
such office either in writing or by attending a meeting of the Board and fulfill such other
requirements of qualification as these Bylaws may specify.
Section 408. Resignations. Any Trustee may resign at any time by sending notice in
writing or by electronic transmission of such resignation to the principal executive office of the
Trust addressed to the Board, the Chairman of the Board or the Chief Executive Officer. Such
resignation may provide that it becomes effective upon receipt thereof, some future date, the
occurrence of a certain future event (including but not limited to the failure to receive the vote
specified in Section 405(b) above) and/or the acceptance by the Board, the Chairman of the
Board or the Chief Executive Officer. The acceptance of such resignation shall not be necessary
to make it effective.
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Section 409. Compensation of Trustees. The compensation, if any, of Trustees shall be
as determined by the Board. In addition to compensation, if any, for services as a Trustee, a
Trustee may serve the Trust in other capacities and receive separate compensation therefor.
Section 410. Place of Board Meetings. Meetings of the Board may be held at any place
or places, within or outside the State of Maryland, as shall be determined by the Board from time
to time, or as may be designated in the notice calling the meeting.
Section 411. Regular Meetings. Regular meetings of the Board shall be held in each
year at such times as the Board may provide, from time to time, by resolution with appropriate
notice to the members of the Board.
Section 412. Special Meetings. Unless the Board shall otherwise direct, special
meetings of the Board may be called by or at the request of the Chairman, Chief Executive
Officer or President of the Trust on appropriate notice to each Trustee, which notice shall, in any
event, be given at least twenty-four (24) hours before the time for which the meeting is
scheduled. Special meetings shall be called by the Chairman, Chief Executive Officer, President
or Secretary in like manner and on like notice on the written request of any two (2) Trustees. The
person or persons authorized to call special meetings of the Board may fix any place, either
within or outside the State of Maryland, as the place for holding any special meeting of the
Board called by them. Any business may be transacted at a special meeting.
Section 413. Notice of Meetings. Unless otherwise required by law or these Bylaws,
neither the business to be transacted at, nor the purpose of, any meeting of the Board need be
specified in the notice or waiver of notice of such meeting. Notwithstanding anything herein to
the contrary, no action of the Board or Trust action taken pursuant thereto shall be deemed
unauthorized solely because the provisions of this Article concerning notice of Trustees'
meetings have not been complied with, provided that said Board action is taken in a meeting at
which a quorum of Trustees is present, and such action is approved or subsequently ratified by a
majority of Trustees then in office.
Section 414. Quorum. A majority of the Trustees in office shall be necessary to
constitute a quorum for the transaction of business, and the acts of a majority of the Trustees
present at a meeting at which a quorum is present shall be the acts of the Board.
Section 415. Informal Action by Board Without Meeting. Any action which may be
taken at a meeting of the Board may be taken without a meeting and without notice or a waiver
of notice, if a consent in writing, setting forth the action so taken or the action to be taken by the
Trust, shall be signed by all the Trustees and shall be filed with the Secretary of the Trust.
Section 416. Executive Committee. The Board may, by resolution adopted by a
majority of the total number of authorized Trustees (whether or not there exist any vacancies in
previously authorized Trusteeships at the time any such resolution is presented to the Board for
adoption), delegate two (2) or more of its number to constitute an Executive Committee, which,
to the extent provided in such resolution, shall have and exercise the authority of the Board, in
the management of the business of the Trust, subject to the provisions of the Declaration and
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these Bylaws regarding the Independent Trustees and required approvals of the Independent
Trustees.
Section 417. Other Committees. Committees other than the Executive Committee may
be established, from time to time, by resolution adopted by a majority of the total number of
authorized Trustees (whether or not there exist any vacancies in previously authorized
Trusteeships at the time any such resolution is presented to the Board for adoption). Each such
committee shall consist of at least one Trustee and shall have such powers as the Board shall
prescribe by resolution forming such committee.
Section 418. Presence at Meetings. Any one or more Trustees or shareholders may
participate in a meeting of the Board or a committee of the Board or of the shareholders by
means of conference telephone or similar communications equipment by means of which all
persons participating in the meeting can hear each other, and any person so participating shall be
deemed present at the meeting for all purposes.
ARTICLE V. OFFICERS, AGENTS AND EMPLOYEES.
Section 501. Board Appointed Officers. The executive officers of the Trust shall be
elected annually by the Board and shall include a Chief Executive Officer, a President, and a
Chief Financial Officer and such other officers as the Board may designate from time to time as
executive officers . One or more Vice Presidents, a Secretary and such other officers and
assistant officers also may be elected or appointed as the Board may authorize from time to time.
Any two offices, except those of President and Vice President, may be filled by the same person.
In addition to the powers and duties prescribed by these Bylaws, the officers and assistant
officers shall have such authority and shall perform such duties as from time to time shall be
prescribed by the Board. The officers and assistant officers of the Trust shall hold office at the
pleasure of the Board. The Board may add to the title of any officer or assistant officer a word or
words descriptive of his powers or the general character of his duties. If the office of any officer
or assistant officer becomes vacant for any reason, the vacancy shall be filled by the Board.
Section 502. Other Officers, Agents or Employees. The Board may by resolution
designate the officer or officers who shall have authority to appoint such officers (other than
executive officers), agents or employees as the needs of the Trust may require. In the absence of
such designation, this function may be performed by the Chief Executive Officer and may be
delegated by him to others in whole or in part.
Section 503. Salaries. The salaries of all officers of the Trust shall be fixed by the
Board or by authority conferred by resolution of the Board. The Board also may fix the salaries
or other compensation of assistant officers, agents and employees of the Trust, but in the absence
of such action this function shall be performed by the Chief Executive Officer or by others under
his supervision.
Section 504. Removal of Officers, Agents or Employees. Any officer, assistant officer,
agent or employee of the Trust may be removed or his authority revoked by resolution of the
Board whenever in its judgment the best interests of the Trust will be served thereby, but such
removal or revocation shall be without prejudice to the rights, if any, of the person so removed to
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receive compensation or other benefits in accordance with the terms of existing contracts. Any
agent or employee of the Trust likewise may be removed by the Chief Executive Officer,
President or, subject to his or their supervision, by the person having authority with respect to the
appointment of such agent or employee.
Section 505.
and Duties.

Chairman of the Board, Chief Executive Officer and President; Powers

(a)
The Chairman of the Board, if elected or appointed, shall preside at all
meetings of the shareholders and of the Board and shall have such powers and duties as the
Board may prescribe.
(b)
The Chief Executive Officer shall be the chief executive officer of the
Trust. He shall have general charge and supervision of the business of the Trust and shall
exercise or perform all the powers and duties usually incident to the office of Chief Executive
Officer. In the absence of the Chairman of the Board, the Chief Executive Officer shall preside at
all meetings of the shareholders and of the Board. He shall from time to time make such reports
of the affairs of the Trust as the Board may require and shall annually present to the annual
meeting of the shareholders a report of the business of the Trust for the preceding fiscal year.
(c)
The President shall serve as the chief operating officer of the Trust to the
extent that the Trust does not have a separate person designated to serve as the Chief Operating
Officer. He shall have charge and supervision over the daily operations of the Trust, subject to
the direction of the Board and the Chief Executive Officer, and shall exercise or perform all of
the powers and duties usually incident to the office of a chief operating officer. The President
shall, in the absence or disability of the Chief Executive Officer, perform the duties and exercise
the powers of the Chief Executive Officer.
Section 506. Vice President; Powers and Duties. The Vice President, if any, shall, in
the absence or disability of the President, perform the duties and exercise the powers of the
President; and if there be more than one Vice President, their seniority in performing such duties
and exercising such powers shall be determined by the Board or, in default of such
determination, by the order in which they were first elected or appointed. Each Vice President
also shall have such powers and perform such duties as may be assigned to him by the Board.
Section 507. Secretary's Powers and Duties. The Secretary shall attend all sessions of
the Board and all meetings of the shareholders and act as clerk thereof, and record all the votes
and minutes thereof in books to be kept for that purpose. The Secretary shall perform like duties
for the Executive Committee of the Board (if any) when required. He shall give, or cause to be
given, notice of all meetings of the shareholders and of the Board, and shall perform such other
duties as may be prescribed by the Board or by the Chief Executive Officer.
Section 508. Chief Financial Officer; Powers and Duties. The Chief Financial Officer
shall cause full and accurate accounts of receipts and disbursements to be kept in books
belonging to the Trust. He shall see to the deposit of all moneys and other valuable effects in the
name and to the credit of the Trust in such depositary or depositaries as may be designated by the
Board, subject to disbursement or disposition upon orders signed in such manner as the Board
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shall prescribe. He shall render to the Chief Executive Officer and to the Trustees, at the regular
meetings of the Board or whenever the President or the Board may require it, an account of all
his transactions as Chief Financial Officer and of the results of operations and financial condition
of the Trust. Only ifrequired by the Board, the Chief Financial Officer shall give the Trust a
bond in such sum, and with such surety or sureties as may be satisfactory to the Board for the
faithful discharge of the duties of his office, and for the restoration to the Trust, in case of his
death, resignation, retirement or removal from office, of all books, records, money, and other
property of whatever kind in his possession or under his control belonging to the Trust.
Section 509. Delegation of Officers' Duties. Any officer may delegate duties to his
assistant (if any) appointed by the Board; and in case of the absence of any officer or assistant
officer of the Trust, or for any other reason that the Board may deem sufficient, the Board may
delegate or authorize the delegation of his powers or duties, for the time being, to any person.
ARTICLE VI. INDEMNIFICATION OF TRUSTEES, OFFICERS AND OTHER PERSONS.
Section 601. Indemnification for Proceedings Other Than by or in the Right of the
Trust. Subject to the other provisions of this Article VI, any person (and the spouses, heirs,
executors, administrators and estate of such person) who was or is made a party or is threatened
to be made a party to or is otherwise involved in any Proceeding (as defined in Section 619 of
this Article VI), other than an action by or in the right of the Trust, by reason of the fact that such
person, or another person of whom such person is the legal representative, is or was serving in an
Official Capacity (as defined in Section 619 of this Article VI) for the Trust, or, while serving in
an Official Capacity for the Trust, is or was serving, at the request of, for the convenience of, or
to represent the interests of, the Trust, in an Official Capacity for another corporation, limited
liability company, partnership, joint venture, trust, association, or other entity or enterprise,
whether for profit or not-for profit, including any subsidiaries of the Trust, and any employee
benefit plans maintained or sponsored by the Trust (an "Other Enterprise"), whether the basis of
such Proceeding is an alleged action in an Official Capacity or in any other capacity while
serving in an Official Capacity, or is an employee of the Trust specifically designated by the
Board as an indemnified employee (hereinafter, each of the foregoing persons, a "Covered
Person"), shall be indemnified and held harmless by the Trust to the fullest extent permitted by
Maryland law (as the same exists or may hereafter be amended, but, in the case of any such
amendment, only to the extent that such amendment permits the Trust to provide broader
indemnification rights than said law permitted the Trust to provide prior to such amendment)
against any and all Expenses (as defined in Section 619 of this Article VI) actually and
reasonably incurred or suffered by such person in connection with such Proceeding if such
person acted in good faith and in a manner such person reasonably believed to be in or not
opposed to the best interests of the Trust, and, with respect to any criminal Proceeding, had no
reasonable cause to believe his or her conduct was unlawful. Notwithstanding the foregoing, it is
the express policy of the Trust that indemnification of any person under this Section 601 shall be
to the fullest extent allowed by, but subject to the limitations and conditions set forth in, Section
2-418 of the Maryland General Trust Law (or any successor provisions thereto), as made
applicable to real estate investment trusts by Section 8-301(15) of Title 8 of the Trusts and
Associations Article of the Annotated Code of Maryland and, accordingly, if such law provides
other, further or expanded indemnification rights, this Section 601 shall be deemed to
incorporate the same.
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Section 602. Indemnification for Proceedings by or in the Right of the Trust. Subject to
the other provisions of this Article VI, the Trust shall indemnify and hold harmless, to the fullest
extent permitted by Maryland law (as the same exists now or as it may be hereinafter amended,
but, in the case of any such amendment, only to the extent that such amendment permits the
Trust to provide broader indemnification rights than said law permitted the Trust to provide prior
to such amendment), any Covered Person who was or is a party or is threatened to be made a
party to, or otherwise becomes involved in, a Proceeding by or in the right of the Trust against
Expenses actually and reasonably incurred by such person in connection with the defense or
settlement of such Proceeding if such person acted in good faith and in a manner such person
reasonably believed to be in or not opposed to the best interests of the Trust; provided that no
indemnification shall be made in respect of any claim, issue or matter as to which such person, or
another person of whom such person is the legal representative, shall have been adjudged to be
liable to the Trust unless and only to the extent that the court in which such Proceeding was
brought shall determine upon application that, despite the adjudication of liability but in view of
all the circumstances of the case, such person is fairly and reasonably entitled to indemnity for
such Expenses which the court shall deem proper.
Section 603. Indemnification for Expenses of Successful Party. Notwithstanding the
other provisions of this Article VI, to the extent that a Covered Person has been successful on the
merits or otherwise in defense of any Proceeding described in Section 601 or Section 602 of this
Article VI, or in defense of any claim, issue or matter therein, such person shall be indemnified
against Expenses (as defined in Section 619 of this Article VI) actually and reasonably incurred
by such person in connection therewith, notwithstanding an earlier determination by the Trust
(including by its trustees, shareholders or any Independent Counsel) that the Covered Person is
not entitled to indemnification under applicable law. For purposes of these Bylaws, the term
"successful on the merits or otherwise" shall include, but not be limited to, (i) any termination,
withdrawal, or dismissal (with or without prejudice) of any Proceeding against the Covered
Person without any express finding of liability or guilt against the Covered Person, (ii) the
expiration of one-hundred twenty (120) days after the making of any claim or threat of a
Proceeding without the institution of the same and without any promise or payment made to
induce a settlement, and (iii) the settlement of any Proceeding pursuant to which the Covered
Person is required to pay less than $100,000.
Section 604. Indemnification of Others. Subject to the other provisions of this Article
VI, the Trust shall have the power to indemnify its employees and its agents to the extent not
prohibited by Maryland law or other applicable law. Subject to applicable law, the Board shall
have the power to delegate the determination of whether employees or agents shall be
indemnified to such person or persons as the Board determines.
Section 605. Right to Advancement. Expenses incurred by a Covered Person in
defending a Proceeding shall be paid by the Trust in advance of the final disposition of such
Proceeding. Such advances shall be paid by the Trust within ten (10) calendar days after the
receipt by the Trust of a statement or statements from the Covered Person requesting such
advance or advances from time to time together with a reasonable accounting of such
Expenses; provided, however, that, if Maryland law so requires, the payment of such Expenses
incurred by a Covered Person in his or her capacity as a trustee, officer, employee or
representative in advance of the final disposition of a proceeding, shall be made only upon
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delivery to the Trust of an undertaking in writing, by or on behalf of such Covered Person, to
repay all amounts so advanced if it shall ultimately be determined by final judicial decision from
which there is no further right of appeal (a "final disposition") that such Covered Person is not
entitled to be indemnified under this Article VI or otherwise. The Covered Person's undertaking
to repay the Trust any amounts advanced for Expenses shall not be required to be secured and
shall not bear interest.
(a)
Except as otherwise provided by Maryland law or this Section 605, the
Trust shall not impose on the Covered Person additional conditions to the advancement of
Expenses or require from the Covered Person additional undertakings regarding
repayment. Advancements of Expenses shall be made without regard to the Covered Person's
ability to repay the Expenses.
(b)
Advancements of Expenses pursuant to this Section 605 shall not require
approval of the Board or the shareholders of the Trust, or of any other person or body. The
Secretary shall promptly advise the Board in writing of the request for advancement of Expenses,
of the amount and other details of the request and of the undertaking to make repayment
provided pursuant to this Section 605.
(c)
Advancements of Expenses to a Covered Person shall include any and all
reasonable expenses incurred pursuing an action to enforce this right of advancement, including
Expenses incurred preparing and forwarding statements to the Trust to support the advancements
claimed.
(d)
The right to advancement of Expenses shall not apply to (i) any
Proceeding against a Covered Person brought by the Trust and approved by resolution adopted
by the affirmative vote of a majority of the total number of authorized trustees (whether or not
there exist any vacancies in previously authorized trusteeships at the time such resolution is
presented to the Board for adoption) which alleges willful misappropriation of corporate assets
by such agent, wrongful disclosure of confidential information, or any other willful and
deliberate breach in bad faith of such agent's duty to the Trust or its shareholders, or (ii) any
claim for which indemnification is excluded pursuant to these Bylaws, but shall apply to any
Proceeding referenced in Section 606(c) or Section 606(d) of this Article VI prior to a
determination that the person is not entitled to be indemnified by the Trust.
Section 606. Limitations on Indemnification. Except as otherwise required by
Maryland law or the Declaration of Trust, the Trust shall not be obligated to indemnify any
person pursuant to this Article VI in connection with any Proceeding (or any part of any
Proceeding):
(a)
for which payment has actually been made to or on behalf of such person
under any statute, insurance policy, indemnity provision, vote or otherwise, except with respect
to any excess beyond the amount paid;
(b)
for an accounting or disgorgement of profits pursuant to Section 16(b) of
the Exchange Act, or similar provisions of federal, state or local statutory law or common law, if
such person is held liable therefor (including pursuant to any settlement arrangements);
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(c)
for any reimbursement of the Trust by such person of any bonus or other
incentive-based or equity-based compensation or of any profits realized by such person from the
sale of securities of the Trust, as required in each case under the Exchange Act, including any
such reimbursements that arise from an accounting restatement of the Trust pursuant to Section
304 of the Sarbanes-Oxley Act of 2002 (the "Sarbanes-Oxley Act") or the rules of any national
securities exchange upon which the Trust's securities are listed, if such person is held liable
therefor (including pursuant to any settlement arrangements);
(d)
for any reimbursement of the Trust by such person of profits arising from
the purchase and sale by such person of securities in violation of Section 306 of the SarbanesOxley Act, if such person is held liable therefor (including pursuant to any settlement
arrangements);
(e)
initiated by such person against the Trust or its trustees, officers,
employees, agents or other Covered Persons, unless (i) the Board authorized the Proceeding (or
the relevant part of the Proceeding) prior to its initiation, (ii) the Trust provides the
indemnification, in its sole discretion, pursuant to the powers vested in the Trust under applicable
law, (iii) otherwise made under Section 605 of this Article VI or (iv) otherwise required by
applicable law; or
(f)

Section 607.

if prohibited by applicable law.
Procedure for Indemnification; Determination.

(a)
To obtain indemnification under this Article VI, a Covered Person shall
submit to the Trust a written request, including therein or therewith such documentation and
information as is reasonably available to the Covered Person and is reasonably necessary to
determine whether and to what extent the Covered Person is entitled to indemnification.
Upon written request by a Covered Person for indemnification, a
(b)
determination (the "Determination"), if required by applicable law, with respect to the Covered
Person's entitlement thereto shall be made as follows: (i) by the Board by majority vote of a
quorum consisting of Disinterested Trustees (as defined in this Article VI, Section 619), (ii) if
such a quorum of Disinterested Trustees cannot be obtained, by majority vote of a committee
duly designated by the Board (all trustees, whether or not Disinterested Trustees, may participate
in such designation) consisting solely of two or more Disinterested Trustees, (iii) if such a
committee cannot be designated, by any Independent Counsel (as defined in this Article VI,
Section 619) selected by the Board, as prescribed in clause (i) above or by the committee of the
Board prescribed in clause (ii) above, in a written opinion to the Board, a copy of which shall be
delivered to the Covered Person; or if a quorum of the Board cannot be obtained for clause (i)
above and the committee cannot be designated under clause (ii) above, selected by a majority
vote of the Board (in which trustees who are parties may participate); or (iv) if such Independent
Counsel determination cannot be obtained, by a majority vote of a quorum of shareholders
consisting of shareholders who are not parties to such Proceeding, or if no such quorum is
obtainable, by a majority vote of shareholders who are not parties to the Proceeding.
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(c)
If, in regard to any Expenses (i) the Covered Person shall be entitled to
indemnification pursuant to Article VI, Section 603, (ii) no determination with respect to the
Covered Person's entitlement is legally required as a condition to indemnification of the Covered
Person hereunder, or (iii) the Covered Person has been determined pursuant to Article VI,
Section 607(b) to be entitled to indemnification hereunder, then payments of the Expenses shall
be made as soon as practicable but in any event no later than thirty (30) calendar days after the
later of (A) the date on which written demand is presented to the Trust pursuant to Article VI,
Section 607(a) or (B) the earliest date on which the applicable criterion specified in clause (i),
(ii) or (iii) of this Section 607 (c) is satisfied.
(d)
If (i) the Trust (including by its Disinterested Trustees, Independent
Counsel or shareholders) determines that the Covered Person is not entitled to be indemnified in
whole or in part under applicable law, (y) any amount of Expenses is not paid in full by the Trust
according to Article VI, Section 607(c) after the Determination is made pursuant to Article VI,
Section 607(b) that the Indemnitee is entitled to be indemnified, or (z) any amount of any
requested advancement of Expenses is not paid in full by the Trust according to Article VI,
Section 605 above after a request and an undertaking pursuant to Article VI, Section 605 above
have been received by the Trust, in each case, the Covered Person shall have the right to
commence litigation in any court of competent jurisdiction, either challenging any such
Determination, which shall not be binding, or any aspect thereof (including the legal or factual
bases therefor), seeking to recover the unpaid amount of Expenses and otherwise to enforce the
Trust's obligations under these Bylaws and, if successful in whole or in part, the Covered Person
shall be entitled to be paid also any and all Expenses incurred in connection with prosecuting
such claim. In any such suit, the Trust shall, to the fullest extent not prohibited by law, have the
burden of proof and the burden of persuasion, to establish by clear and convincing evidence, that
the Covered Person is not entitled to either (i) the requested indemnification or, (ii) except where
the required undertaking, if any, has not been tendered to the Trust, the requested advancement
of Expenses. If the Covered Person commences legal proceedings in a court of competent
jurisdiction to secure a determination that the Covered Person should be indemnified under
applicable law, any such judicial proceeding shall be conducted in all respects as a de novo trial,
on the merits, the Covered Person shall continue to be entitled to receive Expense advancements,
and the Covered Person shall not be required to reimburse the Trust for any Expenses advanced,
unless and until a final judicial determination is made (as to which all rights of appeal therefrom
have been exhausted or lapsed) that the Covered Person is not entitled to be so indemnified under
applicable law. Neither the failure of the Trust (including its Disinterested Trustees, Independent
Counsel or shareholders) to have made a determination prior to the commencement of such
action that indemnification of the Covered Person is proper in the circumstances because he or
she has met the applicable standard of conduct set forth under Maryland law or other applicable
law, nor an actual determination by the Trust (including its Disinterested Trustees, Independent
Counsel or shareholders) that the Covered Person has not met such applicable standard of
conduct, shall be a defense to the action or create a presumption that the Covered Person has not
met the applicable standard of conduct.
(e)
The termination of any Proceeding by judgment, order, settlement,
conviction, or upon a plea of no lo contendere or its equivalent, shall not, of itself, create a
presumption that the person did not act in good faith and in a manner which the person
reasonably believed to be in or not opposed to the best interests of the Trust, and, with respect to
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any criminal action or proceeding, had reasonable cause to believe that the person's conduct was
unlawful.
(f)
Notwithstanding anything contained herein to the contrary, if a
Determination shall have been made pursuant to Article VI, Section 607(b) above that the
Covered Person is entitled to indemnification, the Trust shall be bound by such determination in
any judicial proceeding commenced pursuant to Article VI, Section 607(d) above.

(g)
The Trust shall be precluded from asserting in any judicial proceeding
commenced pursuant to Article VI, Section 607(d) above that the procedures and presumptions
of these Bylaws are not valid, binding and enforceable and shall stipulate in such proceeding that
the Trust is bound by all the provisions of these Bylaws.
Section 608.
Satisfied.

Procedures For The Determination of Whether Standards Have Been

(a)
All costs incurred by the Trust in making the Determination shall be
borne solely by the Trust, including, but not limited to, the costs of legal counsel, proxy
solicitations and judicial determinations. The Trust shall also be solely responsible for paying all
costs incurred by it in defending any suits or Proceedings challenging payments by the Trust to a
Covered Person under these Bylaws.
(b)
The Trust shall use its best efforts to make the Determination
contemplated by this Article VI, Section 607(b) hereof as promptly as is reasonably practicable
under the circumstances.
Section 609. Non-Exclusivity of Rights. The right to indemnification and the
advancement of Expenses incurred in defending a Proceeding in advance of its final disposition
conferred in this Article VI shall not be deemed exclusive of any other rights to which any
Covered Person seeking indemnification or advancement of Expenses may be entitled to under
any law (common law or statutory law), provision of the Declaration of Trust, bylaw, agreement,
insurance policy, vote of shareholders or Disinterested Trustees or otherwise, both as to action in
such person's Official Capacity and as to action in another capacity while holding such office or
while employed by or acting as agent for the Trust, and shall continue as to a person who has
ceased to be a Covered Person and shall inure to the benefit of the spouses, heirs, executors and
administrators of such a person. The Trust is specifically authorized to enter into an agreement
with any of its trustees, officers, employees or agents providing for indemnification and
advancement of Expenses that may change, enhance, qualify or limit any right to indemnification
or the advancement of Expenses provided by this Article VI, to the fullest extent not prohibited
by Maryland law or other applicable law.
Section 610. Continuation of Rights. The rights of indemnification and advancement of
Expenses provided in this Article VI shall continue as to any person who has ceased to serve in
an Official Capacity and shall inure to the benefit of his or her spouses, heirs, executors,
administrators and estates.
Section 611. Contract Rights. Without the necessity of entering into an express
contract with any Covered Person, the obligations of the Trust to indemnify a Covered Person
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under this Article VI, including the duty to advance Expenses, shall be considered a contract
right between the Trust and such individual and shall be effective to the same extent and as if
provided for in a contract between the Trust and the Covered Person. Such contract right shall be
deemed to vest at the commencement of such Covered Person's service to or at the request of the
Trust, and no amendment, modification or repeal of this Article VI shall affect, to the detriment
of the Covered Person and such Covered Person's heirs, executors, administrators and estate,
such obligations of the Trust in connection with a claim based on any act or failure to act
occurring before such modification or repeal.
Section 612. Subrogation. In the event of payment of indemnification to a Covered
Person, the Trust shall be subrogated to the extent of such payment to any right of recovery such
person may have and such person, as a condition of receiving indemnification from the Trust,
shall execute all documents and do all things that the Trust may deem necessary or desirable to
perfect such right of recovery, including the execution of such documents necessary to enable the
Trust effectively to enforce any such recovery.
Section 613. No Duplication of Payments. The Trust shall not be liable under this
Article VI to make any payment in connection with any claim made against a Covered Person to
the extent such person has otherwise received payment (under any insurance policy, bylaw,
agreement or otherwise) of the amounts otherwise payable as indemnity hereunder.
Section 614.

Insurance and Funding.

(a)
The Trust shall purchase and maintain insurance, at its expense, to protect
itself and any person against any liability or expense asserted against or incurred by such person
in connection with any Proceeding, to the fullest extent authorized by Maryland law, as the same
exists or may hereafter be amended, whether or not the Trust would have the power to indemnify
such person against such expense, liability or loss under this Article VI or Maryland law or
otherwise; provided that such insurance is available on acceptable terms, which determination
shall be made by resolution adopted by a majority of the total number of authorized trustees
(whether or not there exist any vacancies in previously authorized trusteeships at the time any
such resolution is presented to the Board for adoption). The Trust may create a trust fund, grant a
security interest or use other means (including, without limitation, a letter of credit) to insure the
payment of such sums as may become necessary to effect the indemnification provided herein.
(b)
Any full or partial payment by an insurance company under any insurance
policy covering any Covered Person indemnified above made to or on behalf of a Covered
Person under this Article VI shall relieve the Trust of its liability for indemnification provided
for under this Article VI or otherwise to the extent of such payment.
(c)
In the absence of fraud, (i) the decision of the Board as to the propriety of
the terms and conditions of any insurance or other financial arrangement made pursuant to this
Section 614 and the choice of the person to provide the insurance or other financial arrangement
is conclusive, and (ii) the insurance or other financial arrangement does not subject any trustee
approving it to personal liability for his or her action in approving the insurance or other
financial arrangement; even if a trustee approving the insurance or other financial arrangement is
a beneficiary of the insurance or other financial arrangement.
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Section 615. Severability. If this Article VI or any word, clause, provision or other
portion hereof or any award made hereunder shall for any reason be determined to be invalid on
any ground by any court of competent jurisdiction, the provisions hereof shall not otherwise be
affected thereby but shall remain in full force and effect, and the Trust shall nevertheless
indemnify and hold harmless each Covered Person indemnified pursuant to this Article VI as to
all Expenses with respect to any Proceeding to the fullest extent permitted by any applicable
portion of this Article VI that shall not have been invalidated and to the fullest extent permitted
by applicable law.
Section 616. No Imputation. The knowledge and/or actions, or failure to act, of any
officer, trustee, employee or representative of the Trust, an Other Enterprise or any other person
shall not be imputed to a Covered Person for purposes of determining the right to
indemnification under this Article VI.
Section 617. Reliance. Persons who after the date of the adoption of this Article VI or
any amendment thereto serve or continue to serve the Trust in an Official Capacity or who, while
serving in an Official Capacity, serve or continue to serve in an Official Capacity for an Other
Enterprise, shall be conclusively presumed to have relied on the rights to indemnification and
advancement of Expenses contained in this Article VI.
Section 618. Notices. Any notice, request or other communication required or
permitted to be given to the Trust under this Article VI shall be in writing and either delivered in
person or sent by U.S. mail, overnight courier or by e-mail or other electronic transmission, to
the Secretary of the Trust and shall be effective only upon receipt by the Secretary.
Section 619.

Certain Definitions.

(a)
The term "Trust" shall include, in addition to RAIT Financial Trust, and,
in the event of a consolidation or merger involving the Trust, in addition to the resulting trust,
any constituent trust (including any constituent of a constituent) absorbed in a consolidation or
merger which, if its separate existence had continued, would have had power and authority to
indemnify its trustees, officers, employees or agents, so that any person who is or was a trustee,
officer, employee or agent of such constituent trust, or is or was serving at the request of such
constituent trust as a trustee, officer, employee or agent of an Other Enterprise, shall stand in the
same position under the provisions of this Article VI with respect to the resulting or surviving
trust as such person would have with respect to such constituent trust if its separate existence had
continued.
(b)
The term "Disinterested Trustee" means a trustee of the Trust who is not
and was not a party to the matter in respect of which indemnification is sought by the Covered
Person.
(c)
The term "Expenses" shall be broadly construed and shall include all
direct and indirect losses, liabilities, damages, expenses, including fees and expenses of
attorneys, fees and expenses of accountants, court costs, transcript costs, fees and expenses of
experts, witness fees and expenses, travel expenses, printing and binding costs, telephone
charges, delivery service fees, the premium, security for, and other costs relating to any bond
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(including cost bonds, appraisal bonds, or their equivalents), judgments, fines, penalties
(whether civil, criminal or other), ERISA excise taxes assessed on a person with respect to an
employee benefit plan, and amounts paid or payable in connection with any judgment, award or
settlement, including any interest, assessments, any federal, state, local or foreign taxes imposed
as a result of the actual or deemed receipt of any indemnification or expense advancement
payments, and all other disbursements or expenses incurred in connection with (i) the
investigation, preparation, prosecution, defense, mediation, arbitration, appeal or settlement of a
Proceeding, (ii) serving as an actual or prospective witness, or preparing to be a witness in a
Proceeding, or other participation in, or other preparation for, any Proceeding, (iii) any
compulsory interviews or depositions related to a Proceeding, (iv) any non-compulsory
interviews or depositions related to a Proceeding, subject to the person receiving advance written
approval by the Trust to participate in such interviews or depositions, and (v) responding to, or
objecting to, a request to provide discovery in any Proceeding. Expenses shall also include any
federal, state, local and foreign taxes imposed on such person as a result of the actual or deemed
receipt of any payments under this Article VI.
(d)
The term "Independent Counsel" means a law firm, a member of a law
firm, or an independent practitioner, that is experienced in matters of corporate law and neither
currently is, nor in the five (5) years previous to its selection has been, retained to represent (i)
the Trust or the Covered Person in any matter material to either such party (other than with
respect to matters concerning the Covered Person under this Article VI) or other indemnitees
concerning similar indemnification arrangements or (ii) any other party to the Proceeding giving
rise to a claim for indemnification hereunder. Notwithstanding the foregoing, the term
"Independent Counsel" shall not include any person who, under the applicable standards of
professional conduct then prevailing, would have a conflict of interest in representing either the
Trust or the Covered Person in an action to determine the Covered Person's rights under this
Article VI.
(e)
The term "not opposed to the best interest of the Trust," when used in the
context of a Covered Person's service with respect to employee benefit plans maintained or
sponsored by the Trust, describes the actions of a person who acts in good faith and in a manner
he or she reasonably believes to be in the best interests of the participants and beneficiaries of an
employee benefit plan.
(f)
The term "Official Capacity" shall mean (i) service as a trustee or officer
of the Trust or (ii) while serving as a trustee or officer of the Trust, service, at the request of the
Trust, as an officer, trustee, manager, member, partner, tax matters partner, employee, agent,
fiduciary, trustee or other representative of the Trust or an Other Enterprise.
(g)
The term "Proceeding" shall be broadly construed and shall include any
threatened, pending or completed action, suit, investigation (including any internal
investigation), inquiry, hearing, mediation, arbitration, other alternative dispute mechanism or
any other proceeding, whether civil, criminal, administrative, regulatory, arbitrative, legislative,
investigative or otherwise and whether formal or informal, or any appeal of any kind therefrom,
including an action initiated by a Covered Person to enforce a Covered Person's rights to
indemnification or advancement of Expenses under these Bylaws, and whether instituted by or in
the right of the Trust, a governmental agency, the Board, any authorized committee thereof, a
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class of its security holders or any other party, and whether made pursuant to federal, state or
other law, or any inquiry, hearing or investigation (including any internal investigation), whether
formal or informal, whether instituted by or in the right of the Trust, a governmental agency, the
Board, any committee thereof, a class of its security holders, or any other party that the Covered
Person believes might lead to the institution of any such proceeding.
(h)
The term "serving at the request of the Trust" shall include any service by
an officer or trustee of the Trust to the Trust or an Other Enterprise, including any service as an
officer, trustee, manager, member, partner, tax matters partner, employee, agent, fiduciary,
trustee or other representative of the Trust or an Other Enterprise, including service relating to an
employee benefit plan and its participants or beneficiaries, at the request of, for the convenience
of, or to represent the interests of, the Trust or any subsidiary of the Trust. For the purposes of
these Bylaws, a trustee's or officer's service to the Trust or an Other Enterprise shall be
presumed to be "serving at the request of the Trust," unless it is conclusively determined to the
contrary by a majority vote of the trustees of the Trust, excluding, if applicable, such trustee.
With respect to such determination, it shall not be necessary for the Covered Person to show any
actual or prior request by the Trust or the Board for such service to the Trust or such Other
Enterprise.
Section 620.
Intent of Article. The intent of this Article VI is to provide for
indemnification to the fullest extent permitted by the applicable laws of the State of Maryland.
To the extent that such applicable laws may be amended or supplemented from time to time, this
Article VI shall be amended automatically and construed so as to permit indemnification to the
fullest extent from time to time permitted by applicable law. Neither an amendment nor repeal of
this Article VI, nor the adoption of any provision of these Bylaws inconsistent with this Article
VI, shall eliminate or reduce the effect of this Article VI in respect of any matter occurring, or
action or proceeding accruing or arising or that, but for this Article VI, would accrue or arise,
prior to such amendment repeal or adoption of any inconsistent provision.
Section 621. Reliance on Certain Information. In performing his duties, a Trustee shall
be entitled to rely on any information, opinion, report or statement, including any financial
statement and other financial data, in each case prepared or presented by any of the following:
(1) One or more officers or employees of the Trust whom the Trustee reasonably believes
to be reliable and competent in the matters presented.
(2) A lawyer, certified public accountant or other person as to matters which the Trustee
reasonably believes to be within the person's professional or expert competence.
(3) A committee of the Board upon which he does not serve, as to matters within its
designated authority, which the Trustee reasonably believes to merit confidence; provided
however that a Trustee shall not be considered to be acting in good faith if he has any knowledge
concerning the matter in question that would cause his reliance to be unwarranted.
ARTICLE VII. FINANCIAL REPORTS TO SHAREHOLDERS.
Section 701. Annual and Quarterly Reports. The Trustees shall send or cause to be sent
to the shareholders of the Trust (i) an annual financial report containing audited financial
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statements certified by independent public accountants, and (ii) quarterly financial reports
containing unaudited financial information with respect to the three remaining quarters of the
Trust's fiscal year.
Section 702. Optional Financial Reports. Nothing in these Bylaws shall be construed to
prohibit the Board from sending financial or other reports to the shareholders from time to time
in such form as they may deem necessary or advisable in their discretion. It is hereby expressly
provided that such reports need not be prepared by an independent public or certified accountant.
ARTICLE VIII. LIABILITY OF TRUSTEES AND RELATION OF OFFICERS TO TRUST.
Section 801. Fiduciary Relationship. Trustees and officers of the Trust shall discharge
the duties of their respective positions in good faith, in a manner they reasonably believe to be in
the best interests of the Trust and with the care which ordinarily prudent persons in like positions
would use under similar circumstances.
Section 802. Liability of Trustees to the Trust. The Trustees and officers of the Trust
shall not be personally liable for monetary damages as such for any action except to the extent
that (i) it is proved that any such person actually received an improper benefit or profit in money,
property or services or (ii) a judgment or other final adjudication adverse to the person is entered
in a proceeding based on a finding in the proceeding that the person's action or failure to act was
the result of active and deliberate dishonesty and was material to the cause of action adjudicated
in the proceeding.
ARTICLE IX. RECORDS OF THE TRUST.
Section 901. Proceedings of Shareholders and Trustees. There shall be kept at the
principal office of the Trust an original or duplicate record of the proceedings of the shareholders
and of the Trustees, and the original or a copy of its Bylaws, including all amendments or
alterations thereof to date, together with other necessary and appropriate corporate records.
Section 902. Shareholders' Right to Examine Records of Trust. Shareholders shall
have such inspection rights to examine the records of the Trust as are provided to shareholders of
a Maryland corporation pursuant to Section 2-512 and Section 2-513 of the Maryland General
Corporation Law as if the Trust were a Maryland corporation.
ARTICLE X. SHARES OF BENEFICIAL INTEREST.
Section 1001. Share Certificates. The Board may determine whether to issue certificated
or uncertificated shares of beneficial interest and other securities of the Trust. For certificated
securities, share certificates shall be numbered and registered in the books of the Trust, as they
are issued.
Section 1002. Contents of Share Certificates. Said share certificates shall state: (1) the
name of the Trust; (2) the name of the registered holder of the shares represented thereby; (3) the
number and class of shares and the designation of the series, if any, which the certificate
represents; and (4) the par value of each share represented, or a statement that the shares are
without par value. If the Trust is authorized to issue more than one (1) class of shares, then upon
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the face or back of the certificate there shall be set forth (or a statement shall appear that the
Trust will furnish to any shareholder, upon request and without charge), a full summary
statement of the designations, preferences, conversion and other rights, voting powers,
restrictions, limitations as to dividends and distributions, qualifications and terms and conditions
of redemption of the shares of each class authorized to be issued and, if the Trust is authorized to
issue any preferred or special class in series, the variations in the relative rights and preferences
between the shares of each such series so far as the same have been fixed and determined, and
the authority of the Board to fix and determine the relative rights and preferences of subsequent
sen es.
Section 1003. Signatures on Share Certificates. Each such certificate shall be signed by
the Chief Executive Officer, President or Vice President, and by the Secretary (or an Assistant
Secretary), or by such other officers as may be designated by the Board. If a certificate is signed
(1) by a transfer agent or an assistant transfer agent or (2) by a transfer clerk acting on behalf of
the Trust and a transfer agent or registrar, the signature of any such authorized officer may be
facsimile. In case any officer who has signed, or whose facsimile signature has been used on, any
certificate or certificates shall cease to be such officer of the Trust, before such certificate is
issued, it may be issued by the Trust with the same effect as if the officer had not ceased to be
such at the date of its issuance.
Section 1004. Lost or Destroyed Certificates. Upon request of the Board, any person
claiming a share certificate to be lost or destroyed shall make an affidavit or affirmation of that
fact and, in the manner and to the extent required by the Board, shall give the Trust a bond of
indemnity with sufficient surety to protect the Trust or any person injured by the issue of a new
certificate from any liability or expense which it or they may incur by reason of the fact that the
original certificate remains outstanding, whereupon a new certificate may be issued of the same
tenor and for the same number of shares as the one alleged to be lost or destroyed, but always
subject to the approval of the Board.
Section 1005. Transfer of Shares. All transfers of shares of the Trust shall be made upon
the books of the Trust. For certificated securities, such transfers shall be made upon surrender to
the Trust or the transfer agent of the Trust of a certificate or certificates for shares, duly endorsed
by the person named in the certificate or by attorney, lawfully constituted in writing, or
accompanied by proper evidence of succession, assignment or authority to transfer. Thereupon, it
shall be the duty of the Trust to cause the issuance of a new certificate to the person entitled
thereto, the cancellation of the old certificates and the recordation of the transaction upon its
books.
Section 1006. Agreements Restricting Transfer of Shares. The Board may authorize the
Trust to become party to agreements with shareholders and others relating to transfer,
repurchase, and issuance, of shares of the Trust; provided, however, that such agreement must be
filed with the Trust and all share certificates affected thereby shall have clearly imprinted thereon
a legend containing such agreement or referring thereto.
Section 1007. Registered Shareholders. The Trust may treat the person registered on its
books as the holder of any shares as the absolute owner thereof, and as the one entitled to vote
such shares and receive dividends thereon.
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Section 1008. Determination of Shareholders of Record. The Board may fix a time not
more than ninety (90) days prior to the date of any meeting of shareholders, or the date fixed for
the payment of any dividend or distribution, or the date for the allotment of rights, or the date
when any change or conversion or exchange of shares will be made or go into effect, as a record
date for the determination of the shareholders entitled to notice of, or to vote at, any such
meeting, or entitled to receive payment of any such dividend or distribution, or to receive any
such allotment of rights, or to exercise the rights in respect to any such change, conversion, or
exchange of shares. In such case, only such shareholders as shall be shareholders of record on the
date so fixed shall be entitled to notice of, or to vote at, such meeting, or to receive payment of
such dividends, or to receive such allotment or rights, or to exercise such rights, as the case may
be, notwithstanding any transfer of any shares on the books of the Trust after any record date
fixed as aforesaid. Unless a record date is fixed for the determination of shareholders entitled to
receive notice of, or vote at, a shareholders' meeting, transferees of shares which are transferred
on the books of the Trust within ten (10) days next preceding the date of such meeting shall not
be entitled to notice of or to vote at such meeting. Notwithstanding the foregoing provisions of
this Section 1008, a record date for the determination of shareholders entitled to take action by
written consent shall be determined in accordance with Section 312(b) of these Bylaws.
Section 1009. Control Share Acquisition Statute Not Applicable to Trust. Subtitle 7 of
Title 3 of the Code of Maryland, Section 3-701 et seq., relating to the voting rights of certain
control shares, as defined therein, shall not be applicable to the Trust, the shareholders or any
acquiring person, as defined therein.
ARTICLE XL DIVIDENDS AND OTHER DISTRIBUTIONS TO SHAREHOLDERS.
Section 1101. Dividends. Subject to applicable Maryland law, and in accordance with
the provisions thereof at the pertinent time, the Board of the Trust may from time to time declare,
and the Trust may pay, dividends on its outstanding shares in cash or property other than its own
shares, except when the Trust is insolvent, or when the payment thereof would render the Trust
insolvent, or when the declaration or payment thereof would be contrary to any restriction
contained in the Declaration.
Section 1102. Distribution of Shares of the Trust. The Board of the Trust may, from
time to time, distribute pro rata to holders of any class or classes of its issued shares, treasury
shares and authorized but unissued shares. In lieu of issuing fractional shares in any such
distributions the Trust may pay in cash the fair value therefor as determined by the Board to
shareholders entitled thereto.
Section 1103. Reserves. There may be set aside out of any funds of the Trust available
for dividends such sum or sums as the Trustees may from time to time, in their absolute
discretion determine as a reserve or reserves to meet contingencies or for equalizing dividends,
or for repairing or maintaining any property of the Trust, or for the purchase of additional assets
or for such other purposes as the Board shall think conducive to the interests of the Trust. The
Board may abolish or modify any such reserve.
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ARTICLE XII. MISCELLANEOUS.
Section 1201. Fiscal Year. The fiscal year of the Trust shall be as fixed by resolution of
the Board. If the Board shall not do so, the Chief Executive Officer shall fix the fiscal year.
Section 1202. Signing Checks. All checks or demands for money and notes of the Trust
shall be signed by such officer, officers, or other person or persons as the Board may from time
to time designate.
Section 1203. Designation of Presiding and Recording Officers. The Trustees or
shareholders, at any meeting of Trustees or shareholders, as the case may be, shall have the right
to designate any person, whether or not an officer, Trustee or shareholder to preside over, or
record the proceedings of, such meeting.
Section 1204. Written Notice of Meetings. Whenever written notice is required to be
given to any person pursuant to law, the Declaration or these Bylaws, it may be given to such
person, either personally or by sending a copy thereof through the mail, or by telegram, charges
prepaid, to his address appearing on the books of the Trust, or to his business or other address
supplied by him to the Trust for the purpose of notice, or by electronic mail. If the notice is sent
by mail or by telegraph, it shall be deemed to have been given to the person entitled thereto when
deposited in the United States mail or with a telegraph office for transmission to such person, or
if by electronic mail, upon transmission by electronic mail. Such notice shall specify the place,
day and hour of the meeting and, in case of a special meeting of the shareholders, the general
nature of the business to be transacted.
Section 1205. Waiver of Notice. Whenever any written notice is required to be given
pursuant to law, by the Declaration or these Bylaws, a waiver thereof in writing, signed by the
person or persons entitled to such notice, whether before or after the time stated therein, shall be
deemed equivalent to the giving of such notice. Except in the case of a special meeting of
shareholders, neither the business to be transacted at, nor the purpose of, the meeting need be
specified in the waiver of notice of such meeting. Attendance of a person, either in person or by
proxy, at any meeting, shall constitute a waiver of notice of such meeting, except where a person
attends a meeting for the express purpose of objecting to the transaction of any business because
the meeting was not lawfully called or convened.
Section 1206. Text of Proposed Resolution in Written Notice. Whenever the language of
a proposed resolution is included in a written notice to shareholders, the shareholders' meeting
considering the resolution may adopt it, with such clarifying or other amendments as do not
enlarge its original purpose, without further notice to shareholders not present in person or by
proxy.
Section 1207. Interpretation of Bylaws. All words, terms and provisions of these Bylaws
shall be defined by and in accordance with Title 8 of the Trusts and Associations Article of the
Annotated Code of Maryland and other applicable laws as such laws and these Bylaws are
interpreted by the Trust's counsel.
Section 1208. Headings; Pronouns. The headings of the several Articles and Sections of
these Bylaws are for convenience ofreference only, and shall not be relied upon in the
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interpretation hereof. Pronouns used herein shall be deemed to include the masculine, feminine
and neuter, singular and plural, as their context may require.
ARTICLE XIII. AMENDMENTS.
Section 1301. Amendment by the Board. These Bylaws may be altered, amended or
repealed by the affirmative vote of a majority of the Board at any regular or special meeting of
the Board duly convened after appropriate notice to the Trustees of such proposed alteration,
amendment or repeal. The shareholders of the Trust do not have the right to amend these Bylaws.
Section 1302. Recording Amendments and Alterations. The text of all amendments and
alterations to these Bylaws shall be attached to the Bylaws with a notation of the date of each
such amendment or alteration unless the Bylaws are amended and restated.
ARTICLE XIV. ADOPTION OF BYLAWS RECORD OR AMENDMENT.
Section 1401. Adoption of Bylaws. These Bylaws have been adopted and filed with the
undersigned to be effective as of the 16th day of November 2016.
Signature: /s/ Anders Laren
Name: Anders Laren
Title: Corporate Secretary
Section 1402. Amendments to Bylaws.
Section Amended Date Amended
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