Eli Lilly and Company

December 23, 2016

Lilly Corporate Center

Indianapolis, Indiana 46285

VIA E-MAIL: shareholderproposals@sec.gov

U.S.A.
+1.317.276.2000
www.lllly.com

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re:

Shareholder Proposal of Mercy Investment Services et al.

Dear Ladies and Gentlemen:
This letter and the enclosed materials are submitted by Eli Lilly and Company (the
"Company") to inform you that the Company intends to omit from its proxy statement and
form of proxy for its 2017 Annual Meeting of Stockholders a shareholder proposal and
supporting statement (the "Proposal") received from Mercy Investment Services (the "Lead
Proponent") and Friends Fiduciary Corporation, Trinity Health, Ursuline Sisters of Tildonk,
U.S. Province, the American Baptist Home Mission Society, Daughters of Charity, Inc., Mercy
Health, Catholic Health Initiatives and Bon Secours Health System, Inc., as co-filers
(collectively with the Lead Proponent, the "Proponents").
In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008), we are
emailing this letter to the Staff at shareholderproposals@sec.1:ov. In accordance with Rule
14a-8G), we are simultaneously sending a copy of this letter and its attachments to the
Lead Proponent as notice of the Company's intent to omit the proposal from the 2015
proxy materials. Likewise, we take this opportunity to inform the Lead Proponent that if
the Proponents elect to submit any correspondence to the Commission or the Staff with
respect to the Proposal, a copy of that correspondence should be provided concurrently to
the undersigned on behalf of the Company.
THE PROPOSAL

The proposal (attached hereto as Exhibit A) provides in pertinent part:
RESOLVED: Shareholders request that the Board of Directors issue a report by
November 1, 2017, at reasonable expense and excluding proprietary information, listing
the rates of price increases year-to-year of our company's top ten selling branded
prescription drugs between 2010 and 2016, including the rationale and criteria used for
these price increases, and an assessment of the legislative, regulatory, reputational and
financial risks they represent for our company.
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BASIS FOR EXCLUSION

The Company respectfully requests that the Staff concur in its view that the
Proposal may be excluded from the Company's 2017 proxy materials pursuant to Rule 14a8(i)(7) because it deals with matters relating to the Company's ordinary business
operations. The ordinary business exclusion rests on two central considerations: (1) the
subject matter of a proposal (i.e., whether the subject matter involves a matter of ordinary
business); and (2) the degree to which the proposal attempts to micromanage a company
by "probing too deeply into matters of a complex nature upon which shareholders as a
group, would not be in a position to make an informed judgment." Exchange Act Release
No. 40018 (May 21, 1998); Exchange Act Release No. 20091(August16, 1983). The lone
exception to this rule is for shareholder proposals that relate to ordinary business matters
but that also raise significant social policy considerations that transcend ordinary business.
See e.g., Battle Mountain Gold Company (February 13, 1992) ("in view of the widespread
public debate concerning executive and director compensation policies and practices and
the increasing recognition that these issues raise significant policy issues, proposals
relating to senior executive compensation no longer can be considered matters relating to
registrant's ordinary business").
While the Proposal ostensibly touches on a social policy issue relating to the pricing
of pharmaceutical drugs, the Staff has repeatedly concluded that the fact that a proposal
seeks to address a social policy issue does not preclude the proposal from exclusion under
Rule 14a-8(i)(7). See, e.g., Apache Corporation, (March 5, 2008) (proposal seeking the
implementation of certain equal employment opportunity principles prohibiting
discrimination based on sexual orientation and gender identity excludable where "some of
the principles relate[d] to Apache's ordinary business operations"). Here, the Proposal may
similarly be excluded from the Company's proxy materials because it requests that the
Company prepare a report regarding the details of its pricing decisions, including the
rationale and criteria underlying those decisions, which is an aspect of the Company's
ordinary business operations, and seeks to micromanage decisions related to the
Company's fundamental business strategy.
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The SEC has consistently taken the position that proposals concerning a Company's
pricing decisions generally may be excluded under Rule 14a-8(i)(7) on the basis that they
relate to ordinary business matters. See e.g., Host Hotels & Resorts, Inc. (February 6, 2014)
(proposal relating to the company's "discount pricing policies" excludable "as relating to
Host Hotels' ordinary business operations"). In fact, as recently acknowledged by the SEC
in its response to a no-action request submitted by Equity LifeStyle Properties, Inc., "the
setting of prices for products and services is fundamental to management's ability to run a
company on a day-to-day basis." Equity LifeStyle Properties, Inc. (February 6, 2013). While
the proposals in the foregoing no-action letters relate to discount pricing, the SEC stated
the overall principle more broadly in its response to a non-action request to exclude a
discount pricing proposal submitted by Ford Motor Company: "Proposals concerning
discount pricing policies are generally excludable under rule 14a-8(i)(7) because the
setting of prices for products and services is fundamental to management's ability to run a

company on a day-to-day basis." Ford Motor Company (January 7, 2011). Much like the
proposals in the foregoing no-action letters, the Proposal seeks a report regarding the
Company's pricing decisions. Although the Proposal does not specifically call for a discount
as in the foregoing no-action letters, the supporting statement to the Proposal suggests that
current prices of the Company's drugs are too high and implies that disclosure of price
increases would lead to price reductions. See, e.9., Supportin9 Statement for Proposal
(referring to "unsustainable drug costs" and "justification for (price] increases for branded
drugs already on the market").
Prior SEC no-action letters declining to permit exclusion of shareholder proposals
regarding access to pharmaceutical products do not alter the conclusion that exclusion of
the Proposal is warranted. Indeed, the Proposal is distinguishable from such no-action
letters in a meaningful- and dispositive- way. The Company acknowledges that the SEC
has repeatedly refused to permit exclusion of proposals principally focused on access to
medicine. See, e.g. Eli Lilly and Co. (February 25, 1993) (proposal that the board seek input
on, and adopt, a policy of price restraint not excludable as relating to ordinary business
matters); Bristol-Meyers Squibb Company (February 21, 2000) (proposal that the board
implement a policy of price restraint on pharmaceutical products and keep drug prices at
reasonable levels, not excludable under Rule 14a-8(i)(7)); Warner Lambert Company
(February 21, 2000) (same). The proposals in the Eli Lilly, Bristol-Meyers Squibb Company
and Warner Lambert Company no-action letters (collectively, the "Pricing Policy Letters")
focused on access to medicine, which the SEC has treated as a significant social policy issue
that transcended ordinary business. By contrast, while the Supporting Statement makes
only passing reference to access to medicine in one line of the Supporting Statement, the
majority of the Proposal, including the resolved dause of the Proposal, focuses on the
Company's drug pricing decision making. For example, the resolved clause asks the
Company to report "the rationale and criteria used for these price increases" as well as
provide "an assessment of the legislative, regulatory, reputational and financial risks they
represent for our company." Further, the supporting statement addresses topics such as
economic risks ("risks of patient non-compliance due to the cost of medicines present a
grave threat to public health and, in turn, to the economy'') and potential compliance
considerations ("Proposed legislation requiring pharmaceutical companies to justify price
increases over 10% by disclosing what they spend on research, marketing and
manufacturing was introduced in 12 states last year.... Given the public outcry over
unsustainable drug costs, it is safe to assume further regulation on drug pricing is
forthcoming.") By focusing on these topics, the Proposal provides additional bases for
exclusion, as a proposal focusing on any of these topics may be excluded under Rule 14a8(i) (7). See, e.g., Amazon.com, Inc. (March 11, 2016)(proposal requesting that the company
issue a report assessing the financial and reputational risks surrounding sale of products
involving animal cruelty excludable on the basis that it involved ordinary business matters,
i.e., the sale of particular products and services); Sprint Nextel Corp. (March 16,
2010)(proposal requesting an explanation as to why the company had not adopted an
ethics code that would promote ethical conduct and compliance with securities laws by its
chief executive officer excludable, as proposals seeking "adherence to ethical business

practices and the conduct of legal compliance programs" are generally excludable under
Rule 14a-8(i)(7)).1
In addition to the fact that the Proposal focuses on ordinary business matters, it
goes too far in trying to address them. Unlike the Pricing Policy Letters and the Risk
Disclosure Letters, the Proposal seeks to micromanage the company's business by
requiring detailed, year-over-year disclosure from 2010 to 2016 of price increases for the
Company's top ten selling branded prescription drugs as well as the rationale and criteria
for each price change. Where proposals have requested reports regarding management
decisions that are inherently based on complex business considerations outside the
knowledge and expertise of shareholders, the Staff has previously permitted exclusion. See,
e.g., Dominion Resources, Inc. (January 27, 2014) (proposal that would have required it to
"share a report analyzing and making projections on the costs to ratepayers as those costs
may appear on cost recovery applications . .. for certain wind projects" excludable); WalMart Stores, Inc. (February 27, 2008) (proposal related to company policies and practices
related to product safety excludable); cf Niagara Mohawk Holdings, Inc. (January 3,
2001)(proposal recommending a nuclear fuel management plan to achieve fuel cost
savings and minimize nuclear waste excludable where the company argued that the
proposal "would put the shareholders in the position of micromanaging a highly technical
operational matter as to which they are unable to act on an informed basis"). As noted in
the Company's periodic reports flied with the SEC, the Company sells dozens of
pharmaceutical products in approximately 125 countries. The factors underlying price
changes are necessarily complex and vary by product, region and, in some cases, country,
for a myriad of reasons, including due to different healthcare regulatory regimes and
differences in payment methods and programs depending on the jurisdiction in which a
patient is located. See Eli Lilly and Company 2015 Integrated Report at 74-75 (discussing
the Company's drug pricing policy and efforts to make its products more affordable). By
requesting such "intricate detail" in a report on this fundamental element of the Company's
business strategy, the Proposal "prob[es] too deeply into matters of a complex nature upon
which shareholders as a group, would not be in a position to make an informed judgment."
Exchange Act Release No. 40018 (May 21, 1998).

CONCLUSION
Based upon the foregoing analysis, we respectfully request that the Staff concur that
it will take no action if the Company excludes the Proposal from its 2017 proxy materials.
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The Company also acknowledges that recent no-action letters have not permitted exclusion where
proposals merely request disclosure of the risks to a company from rising pressure to contain drug prices.
See Celgene Corporation (March 19, 2015); Vertex Pharmaceuticals Incorporated (February 25, 2015); Gilead
Sciences, Inc. (February 23, 2015) (collectively, the "Risk Disclosure Letters"). Here, however, the Proposal
requests significantly more information than an assessment of risks related to pricing. As explained above,
the focus of the Proposal is a detailed analysis of the complex considerations that factor into the Company's
worldwide pharmaceutical pricing decisions. Accordingly, exclusion of the Proposal pursuant to Rule 14a8(i)(7) is appropriate.

Should the Staff disagree with the conclusions set forth in this letter, or should you require
any additional information in support of our position, we would welcome the opportunity
to discuss these matters with you as you prepare your response.
We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter
should be sent to Keir Gumbs at kgumbs@cov.com. If we can be of any further assistance in
this matter, please do not hesitate to call me at (317) 433-2588 or Keir at (202) 662-5500.
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Assistan~orate Secretary

Eli Lilly and Company
Lilly Corporate Center
Indianapolis, IN 46285
U.S.A.
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Exhibit A

October 17, 2016
Bronwen Mantlo
Vice President, Deputy General Counsel, and Corporate Secretary
Eli Lilly and Company
Lilly Corporate Center
Indianapolis, Indiana 46285

Dear Ms. Mantlo:
Mercy Invesbnent Services, Inc. (Mercy) is the investment program of the Sisters of Mercy of the
Americas has long been concerned not only with the financial returns of its investments, but also
with the social and ethical implications of its investments. We believe that a demonstrated corporate
responsibility in matters of the environment, social and governance (ESG) concerns fosters longterm business success. Mercy Investment Services, Inc., a long-tenn investor, is currently the
beneficial owner of shares of Eli Lilly and Company.
Mercy is submitting a shareholder resolution requesting that the Board of Directors issue a report by
November 1, 2017, at reasonable expense and excluding proprietary .information, listing the rates of
price increases year-to-year of our company's top ten selling branded prescription drugs between
2010 and 2016, including the rationale and aiteria used for these price increases, and an assessment
of the legislative, regulatory, reputational and financial risks they represent for our company.
Mercy Investment Services, Inc. is filing the proposal for inclusion in the 2017 proxy statement, in
accordance with Rule 14a-8 of the General Rules and Regulations of the Securities Exchange Act of
1934. Mercy lnvesbnent Services, Inc. has been a shareholder continuously for more than one year
holding at least $2000 in market value and will continue to invest in at least the requisite number of
shares for proxy resolutions through the annual shareholders' meeting. A representative of the filers
will attend the AMual Meeting to move the resolution as required by SEC rules. The verification of
ownership is being sent to you separately by our custodian, a OTC participant. Mercy Invesbnent
Services, Inc. is serving as lead filer on this proposal.

We look forward to having productive conversations with the company. Please direct your
responses to me via my contact information below. We would appreciate receiving a confirmation of
receipt of this letter via the email address below.

Best regards,

c::C.d.....~~
Donna Meyer, PhD
Mercy Invesbnent Services
2039 North Geyer Road
St. Louis, MO 63131
7()3..507-9651
dmeyer®mercyinvestme11ts.org
2039 North Geyer Road · St. Louis, Missouri 63131-3332 · 314.909.4609 · 314.909.4694 (fax)
www.mercyinvestmentservices.org

ELI Lil.LY AND COMPANY
DISCLOSE CRITERIA USED FOR PRICE INCREASES ON TOP TEN DRUGS
RESOLVED: Shareholders request the Board of Directors issue a report by November 1, 2017,
at reasonable expense and excluding proprietary information, listing the rates of price increases
year-to-year of our company's top ten selling branded prescription drugs between 2010 and 2016,
including the rationale and criteria used for these price increases, and an assessment of the
legislative, regulatory, reputationa) and financial risks they represent for our company.

WHEREAS:
IMS Health research cites Americans paid $310 billion (after taxes and rebates) for drugs in 2015,
an 8.5% increase over 2014; while the Cost of Living Adjustment and the Consumer Price Index
were both relatively flat at roughly 1.7% for this same period.

A Bloomberg/SSR Health analysis shows that the U.S. outpaces the world in the cost of branded
medications in many cases by a factor of two, while a McKinsey report states prescription drugs
in the U.S. cost 500,4, more than equivalent products in OECD countries.
A Kaiser Family Foundation poll found one in four people in the U.S. report difficulty affording
their prescription medicines and 43% of people in fair or poor health did not fill a prescription, or
said they cut pills in half or skipped doses because of cost. Risks of patient non-compliance due
to the cost of medicines present a grave threat to public health and, in tum, to the economy.
According to a survey by the National Business Group on Health, "Overall, 800/o of employers
placed specialty pharmacy as one of the top three highest cost drivers."
Proposed legislation requiring pharmaceutical companies to justify price increases over 10% by
disclosing what they spend on research. marketing and manufacturing was introduced in 12 states
last year. California's Proposition 61 would prohibit states from paying more for prescription
drugs than the lowest prices negotiated by the U.S. Department of Veterans Affairs. Given the
public outcry over unsustainable drug costs, it is safe to assume further regulation on drug pricing
is forthcoming.
According to the Campaign for Sustainable Rx Pricing, insurers, retailers, hospitals and medical
professionals are all increasingly seeking proof of value for high-cost new drug treatments, and
justification for increases for branded drugs already on the market.
Drug companies have become a lightning rod for criticism. According to a Kaiser study, 74% of
Americans said big pharma is too concerned about making money and not concerned enough
about helping people. In an NPR Marketplace interview. GlaxoSmithKline CEO Andrew Witty
conceded: "There's no transparency around what the real price of everything is."
SUPPORTING STATEMENT

Current price increases severely limit access to life-saving medicines, particularly for
economically challenged patients: this has serious repercussions for public health and the
economy. Given our stated commitment to promoting public health and to mitigating risks, it is
incumbent on our company to provide detailed justification for price increases.

