Baxte
December 8, 2016
Via Email
shareholderoroposals@sec.gov
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.
Washington, D.C. 20549

Re:

Baxter International lnc.-Shareholder
Proposal Submitted by Kenneth Steiner

Ladies and Gentlemen:
I am Associate General Counsel, Corporate & Securities and Corporate Secretary o Baxter
International Inc., a Delaware corporation (the "Company"). Pursuant to Rule 14a-8U) u der the
Securities Exchange Act of 1934, as amended, the Company respectfully requests that t e Staff
of the Division of Corporation Finance (the "Staff') concur with the Company 's view at, for
the reasons stated below, the shareholder proposal (the "Shareholder Proposal" or "Pr posal")
and statements in support thereof (the "Supporting Statement") submitted by Kenneth Steiner
("Mr. Steiner"), with John Chevedden ("Mr. Chevedden") and/or his designee authoriz to act
as Mr. Steiner's proxy (Mr. Steiner and Mr. Chevedden are referred to collectively as the
"Proponent"), properly may be omitted from the Company's proxy statement and form f proxy
to be distributed by the Company in connection with its 2017 annual meeting of shar holders
(the "2017 Proxy Materials").
Pursuant to Rule 14a-8U), we have:
•

filed this letter with the Secmities and Exchange Commissi n (the
"Commission") no later than eighty (80) calendar days before the
mpany
intends to file its definitive 2017 Proxy Materials with the Commission; a d

•

concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (November 7, 2008) ("SLB 14D") pro
stockholder proponents are required to send companies a copy of any correspondence
proponents elect to submit to the Commission or the Staff. Accordingly, we are ta
opportunity to inform the Proponent that if the Proponent elects to submit a
correspondence to the Commission or the Staff with respect to the Shareholder Proposa
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of that correspondence should be furnished concurrently to the undersigned on behal of the
Company pursuant to Rule 14a-8(k) and SLB 140.

THE SHAREHOLDER PROPOSAL
The Shareholder Proposal states:
Shareholders request our Board of Directors to take the steps necessary to adopt
that prior to the Annual Meeting, the outcome of votes cast by proxy on unc
matters, including a running tally of votes for and against, shall not be avail
management or the Board and shall not be used to solicit votes. This confidentia
requirement shall apply to:

bylaw
tested
ble to
voting

•

Management-sponsored or Board-sponsored resolutions seeking appro al
executive pay and for votes mandated under applicable stock exchange rules

•

Proposals required by law, or the Company's Bylaws, to be put before share alders
for a vote (such as say-on-pay votes)

•

Rule 14a-8 shareholder proposals included in the proxy

of

This confidential voting requirement shall not apply to elections of director or to
contested proxy solicitations, except at the Board's discretion . Nor shall this p oposal
impede our Company ' s ability to monitor the votes cast to achieve a quorum.
Supporting Statement:
Our management is often able to monitor voting results and then decide t spend
shareholder money to influence the outcome on matters where they have a dir t selfinterest such as such as [sic] the ratification of lucrative stock options and to obta more
votes for their high executive pay.
It is also important to have our votes confidential since our management apparent
low opinion of shareholder input by not allowing shareholder action by written
Plus our shareholder right to call a special meeting requires 25% sha
participation when many companies enable a more reasonable 10% shar
participation. Plus we still have super majority vote provisions that can dilute sha
votes. On the other hand if our management adopts this confidential voting pro
will be one sign that our management values shareholder input.
A copy of the Shareholder Proposal is attached to this Jetter as Exhibit A.

2

has a
nsent.
holder
holder
holder
osal it

Baxter
BASIS FOR EXCLUSION
We believe that the Shareholder Proposal may be excluded from the 2017 Proxy Mate als for
the following reasons:
(A)
the Shareholder Proposal may be excluded pursuant to Rule 14a-8(i)(7) be
seeks to deal with a matter relating to the Company's ordinary business operations
(B)
the Shareholder Proposal may be excluded pursuant to Rule 14a-8(i)(3) be ause it
contains a materially false or misleading statement, in violation of Rule 14a-9.

ANALYSIS
A.

The Shareholder Proposal May Be Excluded Pursuant to Rule 14a-8(i)(7) ecause
It Seeks to Deal with a Matter Relating to the Company's Ordinary B siness
Operations.

Under Rule 14a-8(i)(7), a shareholder proposal may be excluded from a company's proxy
if the proposal "deals with a matter relating to the company's ordinary business operati
Exchange Act Release No. 34-40018 (May 21, 1998), the Commission stated that th
underlying the ordinary business exclusion rests on two central considerations. The first re
that certain tasks are so fundamental to management's ability to run a company on a day-tothat they could not, as a practical matter, be subject to direct shareholder oversight. Th
consideration relates to the degree to which the proposal seeks to "micro-manage" the com
probing too deeply into matters of a complex nature upon which shareholders, as a group, w
be in a position to make an informed judgment.
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Consistent with these principles, the Staff recently allowed the exclusion under Rule 14a-8(i (7) of a
proposal essentially identical to this Proposal that sought to make unavailable to manage ent the
interim tallies of votes cast by proxy on t.i'ncontested matters and to disallow management' use of
such interim tallies to solicit votes. See Verizon Communications Inc. (January 22, 2015). e Staff
also allowed the exclusion under Rule 14a-8(i)(7) of proposals similar to but less restrictive an the
Proposal, which were designed to restrict management from obtaining preliminary votin
without a compelling reason to do so. See FedEx Corporation (July 18, 2014); NetApp, Inc.
2014). The Proposal is more restrictive on management's ability to run the Company on ad
basis than the proposals that were the subject of the FedEx and NetApp no-action letters be
Proposal precludes management access to preliminary voting results even in instanc s when
management may have a compelling reason to obtain the preliminary voting results.
Moreover, the Staff has consistently allowed the exclusion of shareholder proposals under
8(i)(7) relating to the conduct of annual shareholder meetings, as such proposals relate to
business matters. See USA Technologies Inc. (March 11, 2016) (permitting exclusion under
8(i)(7) of a proposal seeking to amend the bylaws to include rules of conduct at all me
shareholders on the basis that the proposal related to the conduct of shareholder
Servotronics, Inc. (February 19, 2015) (permitting exclusion under Rule 14a-8(i)(7) of a pro

3

rdinary
le 14atings of
etings);
sal that

Baxter
requested a question-and-answer period to be included in conjunction with annual sh
meetings on that basis that the proposal related to the conduft of shareholder meetings); Ma
(January 14, 2014) (permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting that
chairman "answer with accuracy the questions asked by shareholders at the Annual .
providing the questions are legitimate, of relevance to shareholders' interests and ask for ans
do not violate laws or by-laws" on the ground that proposals concerning the conduct of sh
meetings generally are excludable).
The Proposal, like the proposals above, relates to the conduct of annual shareholder meeting
therefore excludable. Were the Company to implement the Proposal, the ability of the Co
management to conduct the annual shareholder meeting would be diminished because the
seeks to prevent access to interim tallies of votes, which management uses to prepare for and
the annual shareholder meeting. Management uses interim tallies of votes to gauge sha
sentiment on matters subject to a vote at a shareholder meeting, which enables manage
communicate with shareholders, prepare for questions that may be raised during the mee
prepare for any dissent. The information provided by interim tallies of votes enables manag
conduct an efficient and informed meeting, and restricting management access to such inf
would diminish management ability to run shareholder meetings.
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Furthermore, preventing access to preliminary voting results hinders communication
management and shareholders during the proxy solicitation process. The Proposal speci
management could monitor preliminary voting results for the purpose of monitoring quorum
not use the preliminary voting results to solicit votes. Rule 402.04 of the NYSE Listed C
Manual requires listed companies to solicit proxies for all meetings of shareholders to p
convenient method of voting. It is routine practice for companies to monitor preliminary votin
to determine whether a quorum will be achieved, to solicit proxies to achieve a quoru
otherwise encourage shareholder participation in this convenient method of voting. Rule 14a"solicit" to encompass "Any request for a proxy whether or not accompanied by or included i
of proxy" and "Any request to execute or not to execute, or to revoke, a proxy." Communicat
request that forms of proxy previously solicited be signed and returned would con
"solicitation" within the meaning of Rule 14a-1 and would therefore be prohibited under the
Rule 14a-8(i)(7) is designed to preclude this level of micromanagement of the Co
communications with shareholders.
Based on the foregoing reasons, the Company believes that the Shareholder Proposal, as applied
to the Company, deals with a matter relating to the company's ordinary business operati ns and
may be excluded from its 2017 Proxy Materials pursuant to Rule 14a-8(i)(7).

B.

The Shareholder Proposal May Be Excluded Pursuant to Rule 14a-8(i)(3) Be ause It
Contains a Materially False or Misleading Statement, in Violation of Rule 14 -9.

Rule 14a-9 prohibits a company from making a proxy solicitation that contains "any s tement
which, at the time and in the light of the circumstances under which it is made, is alse or
misleading with respect to any material fact." In addition, Rule 14a-8(i)(3) provide that a
4
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proposal may be excluded from proxy materials if the proposal is materially false or
misleading statements. The Staff has taken the position that a shareholder proposal
excluded from proxy materials under Rule 14a-8(i)(3) if "the company demonstrates obj
that a factual statement is materially false or misleading." Staff Legal Bulletin
(September 14, 2008).
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The Staff has also allowed companies to exclude shareholder proposals under Rules 14
and 14a-9 if the proposal ' s supporting statement contains false or misleading stateme
e. g. , Entergy Corp. (February 14, 2007); Woodward Governor Co . (November 26, 2003).
The Shareholder Proposal contains a materially false statement regarding the presence
majority voting provisions in the Company ' s governing documents . Specifically, the su
statement in the Shareholder Proposal states that "we still have super majority vote pr
that can dilute shareholder votes ."

super
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Prior to the Company' s 2016 annual meeting of shareholders, the Company ' s amen
restated certification of incorporation (the "certificate of incorporation") and bylaws con
single super majority voting provision. That provision, part of Article SIXTH of the certi
incorporation, related exclusively to the classified structure of the board of director
Proponent is presumably familiar with the extent of the super majority provisions
Company' s governing documents , having twice before submitted shareholder proposals
fo r the removal or modification of such provisions .
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Following shareholder approval at the Company' s 2016 annual meeting of shareholders eld on
May 3, 2016 of an amendment to Article SIXTH of the certificate of incorporation to d
the board of directors , the Company filed the amendment with the Delaware Secretary o
That amendment, which became effective on August 1, 2016, removed the one and on super
majority provision in the Company's governing documents .
By asserting that the Company "still ha[s] super majority voting provisions" when, in
does not, shareholders of the Company may be induced to vote in favor of the Sha
Proposal based on a false or misleading statement of material fact included in the Sha
Proposal. Accordingly, under Rule 14a-8(i)(3), the Company should be allowed to exc
Shareholder Proposal from its 2017 Proxy Materials.

1

See the amendment to Article SI XTH of the Company' s certification of incorporation at
https: //www.sec.gov/Archives/edgar/data/J 0456/0001193 I 2516577979/d19 I 725d8k.htm.
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CONCLUSION
Based on the foregoing, the Company respectfully requests that the Staff concur
Company's view that it may properly omit the Shareholder Proposal from the 201
Materials. Should the Staff disagree with the Company's conclusions regarding the omi
the Shareholder Proposal, or should any additional information be desired in suppo
Company's position, l would appreciate the opportunity to confer with the Staff concerni
matters prior to the issuance of your response.
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If you should have any questions or require any further information regarding this matter, lease
do not hesitate to contact me at (224) 948-3086 or by email at ellen_mcintosh@baxter.co

Sincerely,

~ntor:fc T~
Associate General Counsel, Corporate & Securities and Corporate Secretary

cc:

John Chevedden (via email and overnight courier)
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Exhibit A
THE PROPOSAL
See attached.
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[BAX: Rule 14a-8 Proposal, November 20, 2016]
[November 23, 2016 Revision]
[This line and any line above it is not for publication.]
Proposal [4] - Confidential Voting
Shareholders request our Board of Directors to take the steps necessary to adopt a bylaw th
prior to the Annual Meeting, the outcome of votes cast by proxy on uncontested matters,
including a running tally of votes for and against, shall not be available to management or t e
Board and shall not be used to solicit votes. This confidential voting requirement shall appl to:
•Management-sponsored or Board-sponsored resolutions seeking approval of executive pa and
for votes mandated under applicable stock exchange rules
•Proposals required by law, or the Company's Bylaws, to be put before shareholders for a ote
(such as say-on-pay votes)
• Rule 14a-8 shareholder proposals included in the proxy
This confidential voting requirement shall not apply to elections of directors, or to conteste
proxy solicitations, except at the Board's discretion. Nor shall this proposal impede our
Company's ability to monitor the number of votes cast to achieve a quorum.
Our management is often able to monitor voting results and then decide to spend sharehold r
money to influence the outcome on matters where they have a direct self-interest such as s h as
the ratification of lucrative stock options and to obtain more votes for their high executive
It is also important to have our votes confidential since our management apparently has a I
opinion of shareholder input by not allowing shareholder action by written consent. Plus o
shareholder right to call a special meeting requires 25% shareholder participation when m
companies enable a more reasonable 10% shareholder participation. Plus we still have sup
majority vote provisions that can dilute shareholder votes. On the other hand if our manag
adopts this confidential voting proposal it will be one sign that our management values
shareholder input.
Please vote again to enhance shareholder value:
Confidential Voting- Proposal [4]
[The line above is for publication.]
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