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December 19, 2016

Via Electronic Mail
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street N .E.
Washington, DC 20549
Re:

2017 Cigna Corporation Annual Meeting of Shareholders
Notice of Intent to Omit Shareholder Proposal of
John Chevedden Pursuant to Rule 14a-8

Ladies and Gentlemen:
Pursuant to Exchange Act Rule 14a-8G), Cigna Corporation, a Delaware corporation
("Cigna" or the "Company"), hereby notifies the Division of Corporation Finance of Cigna' s
intention to exclude a shareholder proposal (the "Proposal") submitted by John Chevedden (the
"Proponent") from Cigna's proxy materials for its Annual Meeting of Shareholders (the "2017
Proxy Materials"), for the reasons stated below.
This letter, together with the Proposal and the related correspondence, are being
submitted to the Staff via email in lieu of mailing paper copies. A copy of this letter and the
attachments are being sent on this date to the Proponent advising it of Cigna' s intention to omit
the Proposal from its 2017 Proxy Materials. We respectfully remind the Proponent that if he
elects to submit additional correspondence to the Commission or the Staff with respect to the
Proposal, a copy of that correspondence should be furnished concmTently to the undersigned
pursuant to Rule 14a-8(k).

THE PROPOSAL
The Proposal presents the following resolution:
"RESOLVED: Shareholders ask the Board of Directors to provide proxy access for shareholder
nominees for election to the Board, with the following essential elements:
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1.

Nominating shareholders or shareholder groups ("Nominators") must beneficially own
3% or more of the Company's outstanding common stock ("Required Stock")
continuously for at least three years and pledge to hold such stock through the annual
meeting.

2.

Nominators may submit a statement not exceeding 500 words in support of each nominee
to be included in the Company proxy materials.

3.

The number of shareholder-nominated candidates eligible to appear in Company proxy
materials shall be one-quarter of the directors then serving or two, whichever is greater.

4.

No limitation shall be placed on the number of shareholders who can aggregate their
shares to achieve the 3% of Required Stock.

5.

No limitation shall be placed on the re-nomination of shareholder nominees by
Nominators based on the number or percentage of votes received in any election.

6.

The Company shall not require that Nominators pledge to hold stock after the meeting if
their nominees fail to win election.

7.

Loaned securities shall be counted as belonging to any nominating shareholder who
represents it has the legal right to recall those securities for voting purposes and will hold
those securities through the date of the meeting."

A copy of the full Proposal and related correspondence with the Proponent is attached to this
letter as Exhibit A.

ARGUMENT
The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(6) Because the Company
Does Not Have the Authority to Implement the Proposal.
As set forth below, the Company is paiiy to a pending merger agreement that
contractually prohibits it from taking the action that would be necessary to implement the
Proposal. The Company respectfully submits that it should be permitted to exclude the Proposal
on that basis.
Rule 14a-8(i)(6) provides that a company may exclude a shareholder proposal from its
proxy materials if the company lacks the authority to implement the proposal. The Staff
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consistently has taken the position that "proposals that would result in the company breaching
existing contractual obligations may be excludable under rule 14a-8(i)(2), rule 14a-8(i)(6), or
both, because implementing the proposal would require the company to violate applicable law or
would not be within the power or authority of the company to implement. " 1 On numerous
occasions the Staff has reinforced this analysis by concurring in the exclusion of shareholder
proposals that, if implemented, would result in a company breaching its existing contractual
obligations. 2
In the Commission's 1998 release adopting amendments to Rule 14a-8(i)(6) (formerly
Rule 14a-8(c)( 6) ), the Commission explained that, under this rule, "exclusion may be justified
where implementing the proposal would require intervening actions by independent third
parties."3 The Commission distinguished such a proposal from one that "merely requires the
company to ask for cooperation from a third party," 4 which would not be excludable under Rule
14a-8(i)(6).
Therefore, a proposal may be excluded pursuant to Rule 14a-8(i)(6) if effectuating the
proposal would give rise to a third party consent right or would otherwise require an amendment
to an existing contractual obligation that cannot be amended unilaterally. 5 In eBay Inc., for
example, a shareholder proposal requested that the company adopt a policy prohibiting the sale
of dogs and cats on eBay's affiliated Chinese website, which is owned by a joint venture
between eBay and a third party. Because eBay could not implement the proposal without the
consent of its joint venture partner pursuant to the joint venture agreement, the Staff concurred

1

Staff Legal Bulletin 14B (Sep. 15, 2004) ("SLB 14B").

2

See, e.g., Comcast Corporation (Mar. 7, 2010) (concurring in the exclusion of a shareholder proposal pursuant to
Rule 14a-8(i)(6) where the proposal requested that the company adopt a policy requiring executives to retain shares
acquired through equity compensation programs for two years following termination of employment because such
policy conflicted with existing contracts with the company's executives). See also NVR, Inc. (Feb. 17, 2009); eBay
Inc. (Mar. 26, 2008); Bank ofAmerica Corporation (Feb. 26, 2008).
3

See Amendments to Rules on Shareholder Proposals, Release No. 34-40018 (May 21, 1998) at note 20 (the "1998
Release").

4

See id. (comparing SCEcorp (Dec. 20, 1995) (concurring in exclusion of a proposal, pursuant to the predecessor to
Rule 14a-8(i)(6), where the proposal would require unaffiliated fiduciary trustees to agree to amend voting
agreements) with Northeast Utilities System (Nov. 7, 1996) (declining to concur in the exclusion of a proposal that
requested that the company send a letter to a third party asking it to coordinate annual meetings held by public
companies).

5

See eBay Inc. (Mar. 26, 2008)
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that the proposal was excludable pursuant to Rule 14a-8(i)(6). 6 As discussed below, the Proposal
requires a third party consent, and is therefore excludable pursuant to Rule 14a-8(i)(6).
The Proposal requests that the Company's Board of Directors (the "Board") "provide
proxy access for shareholder nominees for election to the Board." An amendment to Cigna' s
bylaws (the "Bylaws") 7 is functionally required to establish such a proxy access right. The
Bylaws create the "rights and powers of its stockholders" to nominate directors. 8 For this reason,
Delaware General Corporate Law ("DGCL") Section 112 empowers Delaware corporations to
provide for the right of proxy access in their bylaws, 9 and the over 300 public companies that
have adopted proxy access to date have done so by amending their respective bylaws. 10 The
Proposal is therefore, in substance, a request that the Board amend the Bylaws to permit proxy
access.
The existing provisions of the Bylaws confirm that an amendment would be required to
implement the Proposal. The Bylaws now provide, in Section 11, that the "[n]omination of
persons for election to the Board may be made only at a meeting of the shareholders (a) by or at
the direction of the Board of Directors or (b) by any shareholder of the Corporation who is a
shareholder of record at the time of giving of notice provided for in this Section, who shall be
entitled to vote for the election of directors at the meeting and who complies with the notice
procedures set forth in this Section." 11 To be legally enforceable, any right to proxy access
would thus require a change or addition to Section 11. No corporate policy or other Board action
could supersede rights provided by the Bylaws, 12 making an amendment to the Bylaws essential
to implement the Proposal.

6

Id

7

The Bylaws were filed as Exhibit 3.2 to the Company's Form 10-K for the year ended December 31, 2012 and are
available at: https://www.sec.gov/Archives/edgar/data/701221/000104746913001925/a2213028zex-3 2.htm.
8

9

DGCL Section l 09.
See DGCL Section 112.

10
See Sidley Austin LLP, "Proxy Access Update - Momentum Continues to Build in 2016" (Set. 22, 2016)
available at: http://www.sidley.com/~/media/update-pdfs/2016/09/proxy-access-momentum-in-2016--september-222016.pdf.
11

12

See Bylaws, Section 11.

See DGCL Section 109(b )("The bylaws may contain any provision, not inconsistent with law or with the
certificate of incorporation, relating to the business of the corporation, the conduct of its affairs, and its rights or
powers or the rights or powers of its stockholders, directors, officers or employees.").
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The Company does not, however, currently have the ability to unilaterally amend the
Bylaws. As disclosed in its Form 8-K filed on July 27, 2015, 13 the Company entered into an
Agreement and Plan of Merger, dated as of July 23, 2015 (the" Merger Agreement") 14 , among
the Company, Anthem, Inc. ("Anthem") and Anthem Merger Sub Corp, providing for the
Company to merge with and into Anthem (the "Merger") if certain conditions are satisfied. The
Merger Agreement contains customary representations, warranties and covenants of both the
Company and Anthem, including covenants to conduct their respective businesses in the
ordinary course and to refrain from certain conduct during the interim period between the
execution of the Merger Agreement and the Effective Time (as defined in the Merger
Agreement). Specifically, Section 4.1 of the Merger Agreement contains the following
restrictions:
"Cigna shall not and shall cause its Subsidiaries not to, between the date of this
Agreement and the Effective Time ... directly or indirectly do, or propose or
commit to do, any of the following without the prior written consent of Anthem
(which (other than with respect to clauses (b) and (c)) shall not be unreasonably
withheld, conditioned or delayed):
(a) Amend its certificate of incorporation or bylaws or equivalent organizational
documents ... or
(q) Take, or offer or propose to take, or agree to take in writing or otherwise, any
of the actions described in Sections 4. l(a) through ±1.(p} or any other action (or
omit to take any action) if such action (or omission) would reasonably be
expected to result in any of the conditions set forth in Article VI not being
satisfied or prevent or materially impede, interfere with, hinder or delay the
consummation of the Mergers" (emphasis added). 15
13

Available at: https://www.sec.gov/Archives/edgar/data/701221/000095015915000230/cignaSk.htm.

14

The Merger Agreement was filed as Exhibit 2.1 to the Company's Form 8-K filed on July 27, 2015 and is
available at: https://www.sec.gov/Archives/edgar/data/701221/0000950 l 5915000230/ex2-l .htm.
15
The covenants in the Merger Agreement remain binding on the Company. The Effective Time (as defined in the
Merger Agreement) has not yet occurred, and therefore, the Company is subject to the Merger Agreement's
covenants to conduct their respective businesses in the ordinary course and to refrain from certain conduct during
the interim period between the execution of the Merger Agreement and the Effective Time. The Company's
proposed merger with Anthem has been challenged on antitrust grounds by the U.S. Department of Justice, which
has filed suit in the U.S. District Court for the District of Columbia. (For copies of the complaints filed by the
Department of Justice and eleven State Attorneys General, see the Department of Justice announcement available at
https ://www. justice. govI opa/pr/j ustice-department-and-state-attomeys-general-sue-b lock-anthem-s-acquisitioncigna-aetna-s). In fact, as of the date of this letter, the parties are in trial. It is unclear when this litigation will be
resolved, and it is therefore not expected that the Effective Date will occur by the time of the filing of the definitive
proxy statement and form of proxy with the Commission. The Company, including the Board, tlierefore remains
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The Merger Agreement thus restricts the Company's authority to unilaterally amend the
Bylaws, and any direct action by the Board to amend the Bylaws to adopt proxy access will
breach the covenants contained in Section 4.1 (a) and Section 4.1 (q) of the Merger Agreement.
The Board cannot therefore amend the Bylaws directly without breaching the Merger
Agreement. Pursuant to Section 4.1 of the Merger Agreement, the Company also covenants not
to indirectly "propose or commit to" amend the Bylaws. Including the Proposal in its filed
definitive proxy statement and form of proxy would constitute an indirect Company action to
amend the Bylaws, or at least an action proposing to do so. Therefore, even including the
Proposal in the definitive proxy statement and form of proxy would cause the Company to
breach the Merger Agreement.
In addition, Cigna has no reason to believe Anthem would grant consent. The covenant
in the Merger Agreement was part of a package of contractually bargained for provisions that
Anthem requested as a means ofrestricting Cigna's non-ordinary course operations during the
pendency of the Merger. In particular, the provision at issue provides Anthem assurance that
during the pendency of the Merger that it will be dealing with the same counterparty governed by
a board that has been, and will be, elected under a fixed set of rules. As noted, the parties to the
Merger Agreement are in the midst of ongoing antitrust litigation and one of the issues that has
repeatedly arisen is the level of cooperation and coordination between the parties. There is
nothing in the course of conduct between the parties or in the overall context that would suggest
it is in Anthem's interest to amend the Merger Agreement (or in Cigna's interest to request that
they do so).
In short, the Company cannot implement the Proposal unilaterally without breaching its
obligations under Sections 4.l(a) and 4.l(q) of the Merger Agreement. The Company therefore
lacks the authority to implement the Proposal under Rule 14a-8(i)(6). The 1998 Release and
longstanding Staff precedent make clear that, when effectuating a proposal would give rise to a
third party consent right or would otherwise require a bilateral amendment to an existing
contractual obligation, the proposal cannot be implemented without the action of independent
third parties beyond the control of the company and is therefore excludable pursuant to Rule 14a8(i)(6).
Conclusion

bound by the covenants in the Merger Agreement, regardless of the powers conveyed by the Bylaws. (See Bylaws,
Section 11 ).
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Based on the foregoing analysis, we respectfully request the Staff concur that it will take
no action if the Company excludes the Proposal from its 2017 Proxy Materials in reliance on
Rule 14a-8. We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter should
be sent to me at thomas.kim@sidley.com. If I can be of any further assistance in this matter,
please do not hesitate to contact me at (202) 736-8615.

Thomas J. Kim

Attachments
cc:

John Chevedden

Exhibit A

***FISMA & OMB MEMORANDUN M-07-16***

***FISMA & OMB MEMORANDUN M-07-16***

[CI - Rule 14a-8 Proposal, October 18, 2016]
[This line and any line above it is not for publication.]
Proposal [4] - Shareholder Proxy Access
RESOLVED: Shareholders ask the Board of Directors to provide proxy access for shareholder
nominees for election to the Board, with the following essential elements:
1. Nominating shareholders or shareholder groups ("Nominators") must beneficially own 3%
or more of the Company's outstanding common stock ("Required Stock'') continuously for at
least three years and pledge to hold such stock through the annual meeting.
2. Nominators may submit a statement not exceeding 500 words in support of each nominee to
be included in the Company proxy materials.
3. The number of shareholder-nominated candidates eligible to appear in Company proxy
materials shall be one-quarter of the directors then serving or two, whichever is greater.
4. No limitation shall be placed on the number of shareholders who can aggregate their shares
to achieve the 3% of Required Stock.
5. No limitation shall be placed on the re-nomination of shareholder nominees by Nominators
based on the number or percentage of votes received in any election.
6. The Company shall not require that Nominators pledge to hold stock after the meeting if
their nominees fail to win election.
7. Loaned securities shall be counted as belonging to any nominating shareholder
who represents it has the legal right to recall those securities for voting purposes and will hold
those securities through the date of the meeting.
Proxy access is a fundamental shareholder right that will make directors more accountable and
enhance shareholder value. A 2014 Chartered Financial Analyst Institute study concluded that
proxy access would "benefit both the markets and corporate boardrooms, with little cost or
disruption" and could raise overall US market capitalization by up to $140 billion if adopted
market-wide. (http://vvvvw.cfa.pubs.om/doi/pdfJ10.2469/ccb.v2014.n9. l).
The proposed terms are similar to those in vacated SEC Rule 14a-11
(https://wv.w.sec.gov/rules/final/2010/33-9136.pdf). The SEC, following extensive analysis and
input from companies and investors, determined that those terms struck the proper balance of
providing shareholders with a viable proxy access right while containing appropriate safeguards.
Shareholder proposals calling for proxy access have recently received overwhelming shareholder
support, gaining a majority at 123 companies out of 198 facing such a proposal since 2015. Kaye
Scholar partner Nicholas O'Keefe recently observed, "Companies are going to lose trying to
fight proxy access" Of the 72 similar proposals presented by the NY Comptroller in 2016, the
vast majority were withdrawn when companies agreed to adopt a similar version of proxy access.
In addition to public pension fund support, at an SEC Investor Advisory Committee meeting a
representative from BlackRock, the largest asset manager in the world, stated the firm supports
proxy access as a fundamental right, generally on terms consistent with the vacated SEC rule.
TIAA-CREF sent a letter to its 100 largest holdings requesting that they adopt proxy access

bylaws consistent with the 3% ownership threshold included in the vacated SEC rule.
Please vote to enhance shareholder value:
Shareholder Proxy Access - Proposal [4]
[The above line is for publication.]
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