December 30, 2016

Marc S. Gerber
Skadden, Arps, Slate, Meagher & Flom LLP
marc.gerber@skadden.com
Re:

AutoNation, Inc.
Incoming letter dated December 16, 2016

Dear Mr. Gerber:
This is in response to your letter dated December 16, 2016 concerning the
shareholder proposal submitted to AutoNation by John Chevedden. Copies of all of the
correspondence on which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division’s informal procedures regarding shareholder proposals is
also available at the same website address.
Sincerely,
Matt S. McNair
Senior Special Counsel
Enclosure
cc:

John Chevedden
***FISMA & OMB Memorandum M-07-16***

December 30, 2016

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

AutoNation, Inc.
Incoming letter dated December 16, 2016

The proposal asks the board to provide proxy access with the procedures and
criteria set forth in the proposal.
There appears to be some basis for your view that AutoNation may exclude the
proposal under rule 14a-8(i)(10). We note your representation that the board has adopted
a proxy access bylaw that addresses the proposal’s essential objective. Accordingly, we
will not recommend enforcement action to the Commission if AutoNation omits the
proposal from its proxy materials in reliance on rule 14a-8(i)(10).
Sincerely,
Evan S. Jacobson
Special Counsel

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect
to matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the
proxy rules, is to aid those who must comply with the rule by offering informal advice
and suggestions and to determine, initially, whether or not it may be appropriate in a
particular matter to recommend enforcement action to the Commission. In connection
with a shareholder proposal under Rule 14a-8, the Division’s staff considers the
information furnished to it by the company in support of its intention to exclude the
proposal from the company’s proxy materials, as well as any information furnished by
the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders
to the Commission’s staff, the staff will always consider information concerning alleged
violations of the statutes and rules administered by the Commission, including arguments
as to whether or not activities proposed to be taken would violate the statute or rule
involved. The receipt by the staff of such information, however, should not be construed
as changing the staff’s informal procedures and proxy review into a formal or adversarial
procedure.
It is important to note that the staff’s no-action responses to Rule 14a-8(j)
submissions reflect only informal views. The determinations reached in these no-action
letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholder proposals in its proxy materials. Accordingly, a
discretionary determination not to recommend or take Commission enforcement action
does not preclude a proponent, or any shareholder of a company, from pursuing any
rights he or she may have against the company in court, should the company’s
management omit the proposal from the company’s proxy materials.
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December 16, 2016

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
RE:

AutoNation, Inc. – 2017 Annual Meeting
Omission of Shareholder Proposal of John Chevedden

Ladies and Gentlemen:
Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of
1934, as amended (the “Exchange Act”), we are writing on behalf of our client,
AutoNation, Inc., a Delaware corporation (the “Company”), to request that the Staff
of the Division of Corporation Finance (the “Staff”) of the U.S. Securities and
Exchange Commission (the “Commission”) concur with the Company’s view that,
for the reasons stated below, it may exclude the shareholder proposal and supporting
statement (the “Proposal”) submitted by John Chevedden (the “Proponent”) from the
proxy materials to be distributed by the Company in connection with its 2017 annual
meeting of shareholders (the “2017 proxy materials”).
In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008)
(“SLB 14D”), we are emailing this letter and its attachments to the Staff at
shareholderproposals@sec.gov. In accordance with Rule 14a-8(j), we are
simultaneously sending a copy of this letter and its attachments to the Proponent as
notice of the Company’s intent to omit the Proposal from the 2017 proxy materials.
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Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents
are required to send companies a copy of any correspondence that the shareholder
proponents elect to submit to the Commission or the Staff. Accordingly, we are
taking this opportunity to remind the Proponent that if the Proponent submits
correspondence to the Commission or the Staff with respect to the Proposal, a copy
of that correspondence should concurrently be furnished to the Company.
I.

The Proposal
The resolution of the Proposal is copied below:
RESOLVED: Shareholders ask the Board of Directors to provide
proxy access for shareholder nominees for election to the Board, with
the following essential elements:
1.
Nominating shareholders or shareholder groups
(“Nominators”) must beneficially own 3% or more of the Company’s
outstanding common stock (“Required Stock”) continuously for at
least three years and pledge to hold such stock through the annual
meeting.
2.
Nominators may submit a statement not exceeding 500 words
in support of each nominee to be included in the Company proxy
materials.
3.
The number of shareholder-nominated candidates eligible to
appear in Company proxy materials shall be one-quarter of the
directors then serving or two, whichever is greater.
4.
No limitation shall be placed on the number of shareholders
who can aggregate their shares to achieve the challenging 3% of
required stock for a continuous 3-years.
5.
No limitation shall be placed on the re-nomination of
shareholder nominees by Nominators based on the number or
percentage of votes received in any election.
6.
The Company shall not require that Nominators pledge to hold
stock after the meeting if their nominees fail to win election.
7.
Loaned securities shall be counted as belonging to any
nominating shareholder who represents it has the legal right to recall
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those securities for voting purposes and will hold those securities
through the date of the meeting.
II.

Basis for Exclusion

We hereby respectfully request that the Staff concur in the Company’s view
that it may exclude the Proposal from the 2017 proxy materials pursuant to Rule
14a-8(i)(10) because the Company has substantially implemented the Proposal.
III.

Background

The Company received the Proposal on November 28, 2016, accompanied by
a cover letter from the Proponent. On November 29, 2016, the Company sent a letter
to the Proponent (the “Deficiency Letter”) requesting a written statement from the
record owner of the Proponent’s shares verifying that he had beneficially owned the
requisite number of shares of the Company’s common stock continuously for at least
one year as of the date of submission of the Proposal. On December 5, 2016, the
Company received a letter from Fidelity Investments (the “Broker Letter”), dated
December 5, 2016, verifying the Proponent’s stock ownership. Copies of the
Proposal, cover letter, the Deficiency Letter and the Broker Letter are attached hereto
as Exhibit A.
IV.

The Proposal May be Excluded Under Rule 14a-8(i)(10) Because the
Company Has Substantially Implemented the Proposal.
A.

Rule 14a-8(i)(10)

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal if the
company has already substantially implemented the proposal. The Commission
adopted the “substantially implemented” standard in 1983 after determining that the
“previous formalistic application” of the rule defeated its purpose, which is to “avoid
the possibility of shareholders having to consider matters which already have been
favorably acted upon by the management.” See Exchange Act Release No. 34-20091
(Aug. 16, 1983) (the “1983 Release”) and Exchange Act Release No. 12598 (July 7,
1976). Accordingly, the actions requested by a proposal need not be “fully effected”
provided that they have been “substantially implemented” by the company. See
1983 Release.
Applying this standard, the Staff has permitted exclusion under Rule
14a-8(i)(10) when the company’s policies, practices and procedures compare
favorably with the guidelines of the proposal. See, e.g., Exxon Mobil Corp. (Mar.
17, 2015) (permitting exclusion of a proposal requesting that the company commit to
increasing the dollar amount authorized for capital distributions to shareholders
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through dividends or share buybacks where the company’s long-standing capital
allocation strategy and related “policies practices and procedures compare[d]
favorably with the guidelines of the proposal and…therefore, substantially
implemented the proposal”); Walgreen Co. (Sept. 26, 2013) (permitting exclusion of
a proposal requesting elimination of certain supermajority vote requirements where
the company’s elimination from its governing documents of all but one such
requirement “compare[d] favorably with the guidelines of the proposal”); General
Dynamics Corp. (Feb. 6, 2009) (permitting exclusion of a proposal requesting a 10%
ownership threshold for special meetings where the company planned to adopt a
special meeting bylaw with an ownership threshold of 10% for special meetings
called by one shareholder and 25% for special meetings called by a group of
shareholders).
In addition, the Staff has permitted exclusion under Rule 14a-8(i)(10), even if
the proposal has not been implemented exactly as proposed by the shareholder
proponent, where a company has satisfied the essential objective of the proposal.
See, e.g., AGL Resources Inc. (granted on recon., Mar. 5, 2015) (permitting
exclusion of a proposal seeking to grant holders of 25% of the company’s
outstanding shares the power to call a special meeting where the board approved, and
undertook to submit for shareholder approval, an amendment to the articles of
incorporation to grant shareholders holding for at least one year 25% of the
outstanding shares the power to call a special meeting); Textron, Inc. (Jan. 21, 2010)
(permitting exclusion of a proposal requesting immediate board declassification
where the board submitted a phased-in declassification proposal for shareholder
approval); Hewlett-Packard Co. (Dec. 11, 2007) (permitting exclusion of a proposal
requesting the ability for shareholders to call special meetings where the board had
proposed a bylaw amendment allowing shareholders to call a special meeting unless
the business to be proposed at that meeting recently had been, or soon would be,
addressed at an annual meeting).
Further, on many occasions, the Staff has permitted exclusion under Rule
14a-8(i)(10) of a proposal substantially similar to the Proposal where the company
“adopted a proxy access bylaw that addresse[d] the proposal’s essential objective.”
See, e.g., Cisco Systems, Inc. (Sept. 27, 2016); WD-40 Co. (Sept. 27, 2016); Oracle
Corp. (Aug. 11, 2016); Cardinal Health, Inc. (July 20, 2016); Leidos Holdings, Inc.
(May 4, 2016); Equinix, Inc. (Apr. 7, 2016); Amphenol Corp. (granted on recon.,
Mar. 29, 2016); Omnicom Group Inc. (Mar. 22, 2016); General Motors Co. (Mar.
21, 2016); Quest Diagnostics Inc. (Mar. 17, 2016); Chemed Corp. (Mar. 9, 2016);
Eastman Chemical Co. (Mar. 9, 2016); Newell Rubbermaid Inc. (Mar. 9, 2016);
Amazon.com, Inc. (Mar. 3, 2016); Anthem, Inc. (Mar. 3, 2016); Fluor Corp. (Mar. 3,
2016); International Paper Co. (Mar. 3, 2016); ITT Corp. (Mar. 3, 2016); McGraw
Hill Financial, Inc. (Mar. 3, 2016); PG&E Corp. (March 3, 2016); Public Service
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Enterprise Group Inc. (Mar. 3, 2016); Sempra Energy (Mar. 3, 2016); Xylem Inc.
(Mar. 3, 2016); The Wendy’s Co. (Mar. 2, 2016); Reliance Steel & Aluminum Co.
(Feb. 26, 2016); United Continental Holdings, Inc. (Feb. 26, 2016); Alaska Air
Group, Inc. (Feb. 12, 2016); Baxter Int’l Inc. (Feb. 12, 2016); Capital One Financial
Corp. (Feb. 12, 2016); Cognizant Technology Solutions Corp. (Feb. 12, 2016); The
Dun & Bradstreet Corp. (Feb. 12, 2016); General Dynamics Corp. (Feb. 12, 2016);
Huntington Ingalls Industries, Inc. (Feb. 12, 2016); Illinois Tool Works, Inc. (Feb.
12, 2016); Northrop Grumman Corp. (Feb. 12, 2016); PPG Industries, Inc. (Feb. 12,
2016); Science Applications Int’l Corp. (Feb. 12, 2016); Target Corp. (Feb. 12,
2016); Time Warner, Inc. (Feb. 12, 2016); UnitedHealth Group, Inc. (Feb. 12, 2016);
The Western Union Co. (Feb. 12, 2016).
B.

The Recent Amendment to the Company’s Bylaws Satisfies the
Proposal’s Essential Objective.

On December 12, 2016, the Board of Directors (the “Board”) amended and
restated the Company’s bylaws (as amended and restated, the “Amended Bylaws”)
to, among other things, adopt a new proxy access provision (the “Proxy Access
Provision”). Set forth in new Section 13 of Article III of the Amended Bylaws, the
Proxy Access Provision permits a stockholder, or a group of up to 20 stockholders,
owning 3% or more of the Company’s outstanding common stock continuously for
at least three years to nominate and include in the Company’s annual meeting proxy
materials director candidates constituting up to the greater of two individuals or 20%
of the Board, provided that the stockholder(s) and the nominee(s) satisfy the
requirements specified in the Amended Bylaws. The Amended Bylaws, which were
effective immediately, are included as an exhibit to the Company’s Current Report
on Form 8-K filed with the Commission on December 16, 2016, and are attached
hereto as Exhibit B.
Consistent with the precedent described above, the Proxy Access Provision
satisfies the Proposal’s essential objective – providing a stockholder or group of
stockholders that have owned 3% or more of the Company’s common stock
continuously for at least three years the ability to include no fewer than two director
nominees in the Company’s annual meeting proxy materials.
The following is a more detailed discussion of how the Proxy Access
Provision addresses each element of the Proposal.
•

Ownership and Holding Period Requirements. The Proposal specifies that
a stockholder or group of stockholders submitting a proxy access nominee
“must beneficially own 3% or more of the Company’s outstanding common
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stock…continuously for at least three years and pledge to hold such stock
through the annual meeting.”
Article III, Section 13(d) of the Amended Bylaws provides that a stockholder
or a group of stockholders is eligible to submit a proxy access nominee if
such stockholder or group (i) has owned continuously for at least three years
at least 3% of the outstanding shares of the Company’s common stock, (ii)
continues to own the required amount of shares through the date of the annual
meeting and (iii) satisfies the other requirements of the Proxy Access
Provision.
•

Supporting Statement. The Proposal provides that “Nominators may
submit a statement not exceeding 500 words in support of each nominee to be
included in the Company proxy materials.”
Article III, Section 13(h) of the Amended Bylaws permits a nominating
stockholder or group to provide “a written statement, not to exceed five
hundred (500) words, in support of its [proxy access nominee(s)’]
candidacy….” Article III, Section 13(a) of the Amended Bylaws provides
that the supporting statement will be included in the Company’s proxy
materials when a proxy access nomination is made in compliance with the
Proxy Access Provision.

•

Maximum Number of Proxy Access Nominees. The Proposal requests that
“[t]he number of shareholder-nominated candidates eligible to appear in
Company proxy materials shall be one-quarter of the directors then serving or
two, whichever is greater.”
Article III, Section 13(c) of the Amended Bylaws provides that the maximum
number of proxy access nominees that will be included in the Company’s
proxy materials with respect to an annual meeting of stockholders shall not
exceed the greater of (i) two or (ii) 20% of the number of directors then in
office or, if such amount is not a whole number, the closest whole number
below 20%. Although the Proxy Access Provision does not permit proxy
access nominees to equal up to 25% of the Board, the Staff has permitted
exclusion of similar proxy access proposals that requested the ability to
nominate up to 25% of the board where the company limited the percentage
to 20%. See, e.g., Cisco Systems, Inc. (Sept. 27, 2016); WD-40 Co. (Sept. 27,
2016); Oracle Corp. (Aug. 11, 2016); Leidos Holdings, Inc. (May 4, 2016);
Equinix, Inc. (Apr. 7, 2016); Amphenol Corp. (granted on recon., Mar. 29,
2016); Omnicom Group Inc. (Mar. 22, 2016); General Motors Co. (Mar. 21,
2016); Quest Diagnostics Inc. (Mar. 17, 2016); General Dynamics Corp.
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(Feb. 12, 2016); UnitedHealth Group Inc. (Feb. 12, 2016); Western Union
Co. (Feb. 12, 2016).
•

Aggregation of Shareholders to Satisfy Ownership Requirements. The
Proposal provides that “[n]o limitation shall be placed on the number of
shareholders who can aggregate their shares to achieve the” stock ownership
requirements to nominate a proxy access nominee.
Article III, Section 13(d) of the Amended Bylaws provides that a group of up
to 20 stockholders may form a group for the purposes of satisfying the
ownership threshold for nomination. Although the Proxy Access Provision
does not permit an unlimited number of stockholders to form a group, the
Staff has permitted exclusion of similar proxy access proposals that called for
unlimited aggregation where the company limited aggregation to 20
stockholders. See, e.g., Cisco Systems, Inc. (Sept. 27, 2016); WD-40 Co.
(Sept. 27, 2016); Oracle Corp. (Aug. 11, 2016); Leidos Holdings, Inc. (May
4, 2016); Equinix, Inc. (Apr. 7, 2016); Amphenol Corp. (granted on recon.,
Mar. 29, 2016); Omnicom Group Inc. (Mar. 22, 2016); General Motors Co.
(Mar. 21, 2016); Quest Diagnostics Inc. (Mar. 17, 2016); Chemed Corp.
(Mar. 9, 2016); Alaska Air Group, Inc. (Feb. 12, 2016); Baxter Int’l Inc. (Feb.
12, 2016); Capital One Financial Corp. (Feb. 12, 2016); General Dynamics
Corp. (Feb. 12, 2016); Huntington Ingalls Industries, Inc. (Feb. 12, 2016);
Illinois Tool Works, Inc. (Feb. 12, 2016).

•

Re-Nomination Restrictions. The Proposal provides that “[n]o limitation
shall be placed on the re-nomination of shareholder nominees by Nominators
based on the number or percentage of votes received in any election.”
Article III, Section 13(l) of the Amended Bylaws provides that a proxy access
nominee included in the Company’s proxy materials for a particular annual
meeting who does not receive at least 25% of the votes cast in favor of such
nominee’s election will be ineligible to be a proxy access nominee for the
next two annual meetings. A substantial majority of the public companies
that have adopted proxy access to date place similar, reasonable restrictions
on the ability to resubmit nominees that previously received a low percentage
of votes. Significantly, even in those situations, the Proxy Access Provision
places no restrictions on the ability of an eligible stockholder or group of
stockholders to include other proxy access nominees in the Company’s proxy
materials. The Staff has permitted exclusion of similar proxy access
proposals when the company adopted similar, reasonable restrictions on renominations. See, e.g., WD-40 Co. (Sept. 27, 2016); Amazon.com, Inc. (Mar.
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3, 2016); The Wendy’s Co. (Mar. 2, 2016); Dun & Bradstreet Corp. (Feb. 12,
2016).
•

Shareholder Pledge. The Proposal provides that “[t]he Company shall not
require that Nominators pledge to hold stock after the meeting if their
nominees fail to win election.”
Although Article III, Section 13(f)(i) of the Amended Bylaws provides that a
nominating stockholder indicate whether it intends to continue to own the
requisite shares for at least one year following the annual meeting, the Proxy
Access Provision does not require that a stockholder pledge to hold stock
after the election of directors at the annual meeting.

•

Loaned Securities. The Proposal provides that “[l]oaned securities shall be
counted as belonging to any nominating shareholder who represents it has the
legal right to recall those securities for voting purposes and will hold those
securities through the date of the meeting.”
Article III, Section 13(e) of the Amended Bylaws provides that a
stockholder’s ownership of shares shall be deemed to continue during any
period in which the stockholder has loaned such shares, provided that the
stockholder has the power to recall such loaned shares on five business days’
notice and agrees that it (i) will promptly recall such loaned shares upon
being notified that any of its nominees will be included in the Company’s
proxy materials and (ii) will continue to hold such recalled shares through the
date of the annual meeting. The Staff has permitted exclusion of similar
proxy access proposals requesting that nominating shareholders be permitted
to count loaned securities toward the proxy access ownership requirement
when the company’s proxy access provision permitted such securities to be
counted subject to reasonable qualifications. See, e.g., WD-40 Co. (Sept. 27,
2016); Omnicom Group Inc. (Mar. 22, 2016); General Motors Co. (Mar. 21,
2016); Eastman Chemical Co. (Mar. 9, 2016); Amazon.com, Inc. (Mar. 3,
2016); ITT Corp. (Mar. 3, 2016); and Dun & Bradstreet Corp. (Feb. 12,
2016).

The Proxy Access Provision satisfies the Proposal’s essential objective –
providing a stockholder or group of stockholders that have owned 3% or more of the
Company’s common stock continuously for at least three years the ability to include
no fewer than two director nominees in the Company’s annual meeting proxy
materials. Thus, even though proxy access has not been implemented exactly as
proposed by the Proponent, the Company has substantially implemented the
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Proposal. Accordingly, the Company believes the Proposal is excludable under Rule
14a-8(i)(10).

V.

Conclusion

Based upon the foregoing analysis, the Company respectfully requests that
the Staff concur that it will take no action if the Company excludes the Proposal
from its 2017 proxy materials. Should the Staff disagree with the conclusions set
forth in this letter, or should any additional information be desired in support of the
Company's position, we would appreciate the opportunity to confer with the Staff
concerning these matters prior to the issuance of the Staff's response. Please do not
hesitate to contact the undersigned at (202) 371-7233.

Enclosures
cc:

John Chevedden

EXHIBIT A
(see attached)

JOHN CHEVEDDEN
***FISMA & OMB Memorandum M-07-16***

Mr. Jonathan P. Ferrando
Corporate Secretary
AutoNation, Inc. (AN)
200 SW 1st Ave.
Ft. Lauderdale, FL 33301
PH: 954-769-2347
PH: 954-769-7224
FX: 954-769-6340
Dear Mr. Ferrando,
This Rule 14a-8 proposal is respectfully submitted in support of the long-term performance of
our company. This Rule 14a-8 proposal is intended as a low-cost method to improve compnay
performance. This proposal is for the next annual shareholder meeting. Rule 14a-8 requirements
will be met including the continuous ownership of the required stock value until after the date of
the respective shareholder meeting and presentation of the proposal at the annual meeting. This
submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive
proxy publication.
Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of this proposal by
email to***FISMA & OMB Memorandum M-07-16***

Sincerely,

~
cc: Thomas Mila <MilaT@autonation.com>
PH: 954-769-4168 (direct)
FX: 954-769-6527
Susie Chance <ChanceS@AutoNation.com>

~zr; 2.;/c
Date

[AN - Rule 14a-8 Proposal, November 28, 2016]
[This line and any line above it is not for publication.]
Proposal [4] - Shareholder Proxy Access
RESOLVED: Shareholders ask the Board of Directors to provide proxy access for shareholder
nominees for election to the Board, with the following essential elements:
1. Nominating shareholders or shareholder groups ("Nominators") must beneficially own 3%
or more of the Company's outstanding common stock ("Required Stock") continuously for at
least three years and pledge to hold such stock through the annual meeting.
2. Nominators may submit a statement not exceeding 500 words in support of each nominee to
be included in the Company proxy materials.
3. The number of shareholder-nominated candidates eligible to appear in Company proxy
materials shall be one-quarter of the directors then serving or two, whichever is greater.
4. No limitation shall be placed on the number of shareholders who can aggregate their shares
to achieve the challenging 3% ofrequired stock for a continuous 3-years.
5. No limitation shall be placed on the re-nomination of shareholder nominees by Nominators
based on the number or percentage of votes received in any election.
6. The Company shall not require that Nominators pledge to hold stock after the meeting if
their nominees fail to win election.
7. Loaned securities shall be counted as belonging to any nominating shareholder
who represents it has the legal right to recall those securities for voting purposes and will hold
those securities through the date of the meeting.
Proxy access is a fundamental shareholder right that will make directors more accountable and
enhance shareholder value. A 2014 Chartered Financial Analyst Institute study concluded that
proxy access would "benefit both the markets and corporate boardrooms, with little cost or
disruption" and could raise overall US market capitalization by up to $140 billion if adopted
market-wide. (http://www.cfapubs.org/doi/pdf/10.2469/ccb.v2014.n9.l).
This proposal is of greater importance because we do not even have a Lead Director. Plus our
stock fell from $65 to $45 in the year leading up to the submittal of this proposal. Meanwhile the
market was hitting record highs.
In addition to public pension fund support, at an SEC Investor Advisory Committee meeting a
representative from BlackRock, the largest asset manager in the world, stated the firm supports
proxy access as a fundamental right, generally on terms consistent with the proposed 2011 SEC
rule. TIAA-CREF sent a letter to its 100 largest holdings requesting that they adopt proxy access
bylaws consistent with the 3% ownership threshold included in the 2011 SEC rule.
Please vote to enhance shareholder value:
Shareholder Proxy Access -Proposal [4]
[The above line is for publication.]

John Chevedden,
proposal.

***FISMA & OMB Memorandum M-07-16***

sponsors this

Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:
•the company objects to factual assertions because they are not supported;
•the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;
• the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.
We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.
See also: Sun Microsystems, Inc. (July 21 , 2005).
The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email
***FISMA & OMB Memorandum M-07-16***

AutoNation.

AutoNation, Inc.
200 SW 1st Avenue
Fort Lauderdale, FL 33301
954-769-7000
www.AutoNation .com

November 29, 2016

BY EMAIL AND FEDERAL EXPRESS
John Chevedden
***FISMA & OMB Memorandum M-07-16***

RE:

Notice of Deficiency

Dear Mr. Chevedden:
I am writing to acknowledge receipt of your shareholder proposal dated November 28,
2016 (the "Proposal") submitted to AutoNation, Inc. ("AutoNation") pursuant to Rule 14a-8
under the Securities Exchange Act of 1934, as amended, for inclusion in AutoNation's proxy
materials for the 2017 Annual Meeting of Stockholders (the "Annual Meeting"). Under the
proxy rules of the Securities and Exchange Commission (the "SEC"), in order to be eligible to
submit a proposal for the Annual Meeting, a proponent must have continuously held at least
$2,000 in market value of AutoNation common stock for at least one year preceding and
including the date that the proposal is submitted. In addition, the proponent must continue to
hold at least this amount of common stock through the date of the Annual Meeting. For your
reference, a copy of Rule 14a-8 is attached to this letter as Exhibit A
Please provide a written statement from the record holder of your shares of AutoNation
common stock (usually a bank or broker) and a participant in the Depository Trust Company
("DTC"), or an affiliate of a DTC participant, verifying that you had beneficially held the
requisite amount of AutoNation common stock continuously for at least one year preceding and
including November 28, 2016, which is the date you submitted the Proposal to AutoNation.
In order to determine if the bank or broker holding your shares is a DTC Participant, you
can check the DTC' s participant list, which is currently available on the Internet at
http://www.dtcc.com/client-center/dtc-directories. If the bank or broker holding your shares is
not a DTC participant or an affiliate of a DTC participant, you also will need to obtain proof of
ownership from the DTC participant or affiliate of the DTC participant through which the shares
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are held. You should be able to identify the DTC participant or affiliate of the DTC participant
by asking your broker or bank. If the DTC participant or affiliate of the DTC participant knows
your broker or bank's holdings, but does not know your holdings, you can satisfy Rule 14a-8 by
obtaining and submitting two proof of ownership statements verifying that, preceding and
including the date you submitted the Proposal, the required amount of shares were continuously
held for at least one year - with one statement from your broker or bank confirming your
ownership, and the other statement from the DTC participant or affiliate of the DTC participant
confirming the broker or bank ' s ownership. For additional information regarding the acceptable
methods of proving your ownership of the requisite amount of AutoNation common stock, please
see Rule 14a-8(b )(2) in Exhibit A.
The SEC rules require that the documentation be postmarked or transmitted electronically
to us no later than 14 calendar days from the date you receive this letter. Once we receive this
documentation, we will be in a position to determine whether the Proposal is eligible for
inclusion in the proxy materials for the Annual Meeting. AutoNation reserves the right to seek
relief from the SEC as appropriate.

1W"''·

Thomas J. Mila
Senior Corporate Counsel and Assistant Secretary
AutoNation, Inc.

Enclosure
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EXHIBIT A

See attached.

§ 240.14a-8 Shareholder proposals.
This section addresses when a company must include a shareholder's proposal in its proxy statement
and identify the proposal in its form of proxy when the company holds an annual or special meeting of
shareholders. In summary, in order to have your shareholder proposal included on a company's proxy
card, and included along with any supporting statement in its proxy statement, you must be eligible and
follow certain procedures. Under a few specific circumstances, the company is permitted to exclude your
proposal, but only after submitting its reasons to the Commission. We structured this section in a
question-and-answer format so that it is easier to understand. The references to "you" are to a
shareholder seeking to submit the proposal.
(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement that
the company and/or its board of directors take action, which you intend to present at a meeting of the
company's shareholders. Your proposal should state as clearly as possible the course of action that you
believe the company should follow. If your proposal is placed on the company's proxy card, the company
must also provide in the form of proxy means for shareholders to specify by boxes a choice between
approval or disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used in this
section refers both to your proposal, and to your corresponding statement in support of your proposal (if
any).
(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company that I am
eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000
in market value, or 1%, of the company's securities entitled to be voted on the proposal at the meeting for
at least one year by the date you submit the proposal. You must continue to hold those securities through
the date of the meeting.
(2) If you are the registered holder of your securities, which means that your name appears in the
company's records as a shareholder, the company can verify your eligibility on its own, although you will
still have to provide the company with a written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders. However, if like many shareholders you are
not a registered holder, the company likely does not know that you are a shareholder, or how many
shares you own. In this case, at the time you submit your proposal, you must prove your eligibility to the
company in one of two ways:
(i) The first way is to submit to the company a written statement from the "record" holder of your securities
(usually a broker or bank) verifying that, at the time you submitted your proposal, you continuously held
the securities for at least one year. You must also include your own written statement that you intend to
continue to hold the securities through the date of the meeting of shareholders; or
(ii) The second way to prove ownership applies only if you have filed a Schedule 130 (§ 240.13d-101 ),
Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103 of this chapter) , Form 4 (§ 249 .104 of this chapter)
and/or Form 5 (§ 249 .105 of this chapter), or amendments to those documents or updated forms,
reflecting your ownership of the shares as of or before the date on which the one-year eligibility period
begins. If you have filed one of these documents with the SEC, you may demonstrate your eligibility by
submitting to the company:
(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change in your
ownership level;
(B) Your written statement that you continuously held the required number of shares for the one-year
period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the shares through the date of the
company's annual or special meeting.
(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one
proposal to a company for a particular shareholders' meeting.
(d) Question 4: How long can my proposal be? The proposal, including any accompanying supporting
statement, may not exceed 500 words.
(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your proposal for
the company's annual meeting, you can in most cases find the deadline in last year's proxy statement.
However, if the company did not hold an annual meeting last year, or has changed the date of its meeting
for this year more than 30 days from last year's meeting, you can usually find the deadline in one of the
company's quarterly reports on Form 10-Q (§ 249.308a of this chapter), or in shareholder reports of
investment companies under§ 270.30d-1 of this chapter of the Investment Company Act of 1940. In
order to avoid controversy, shareholders should submit their proposals by means, including electronic
means, that permit them to prove the date of delivery.
(2) The deadline is calculated in the following manner ifthe proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive offices
not less than 120 calendar days before the date of the company's proxy statement released to
shareholders in connection with the previous year's annual meeting. However, if the company did not hold
an annual meeting the previous year, or ifthe date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the deadline is a reasonable time
before the company begins to print and send its proxy materials.
(3) If you are submitting your proposal for a meeting of shareholders other than a regularly scheduled
annual meeting, the deadline is a reasonable time before the company begins to print and send its proxy
materials.
(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in answers
to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but only after it
has notified you of the problem , and you have failed adequately to correct it. Within 14 calendar days of
receiving your proposal, the company must notify you in writing of any procedural or eligibility
deficiencies, as well as of the time frame for your response . Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you received the company's notification. A
company need not provide you such notice of a deficiency if the deficiency cannot be remedied, such as if
you fail to submit a proposal by the company's properly determined deadline . If the company intends to
exclude the proposal , it will later have to make a submission under§ 240.14a-8 and provide you with a
copy under Question 10 below, § 240.14a-8U) .
(2) If you fail in your promise to hold the required number of securities through the date of the meeting of
shareholders, then the company will be permitted to exclude all of your proposals from its proxy materials
for any meeting held in the following two calendar years.
(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be
excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to
exclude a proposal.
(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? (1) Either
you, or your representative who is qualified under state law to present the proposal on your behalf, must
attend the meeting to present the proposal. Whether you attend the meeting yourself or send a qualified
representative to the meeting in your place, you should make sure that you , or your representative, follow
the proper state law procedures for attending the meeting and/or presenting your proposal.
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(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the
company permits you or your representative to present your proposal via such media, then you may
appear through electronic media rather than traveling to the meeting to appear in person.
(3) If you or your qualified representative fail to appear and present the proposal, without good cause, the
company will be permitted to exclude all of your proposals from its proxy materials for any meetings held
in the following two calendar years.
(i) Question 9: If I have complied with the procedural requirements, on what other bases may a company
rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper subject for
action by shareholders under the laws of the jurisdiction of the company's organization;
NOTE TO PARAGRAPH ( i )(1): Depending on the subject matter, some proposals are not considered proper
under state law if they would be binding on the company if approved by shareholders. In our experience,
most proposals that are cast as recommendations or requests that the board of directors take specified
action are proper under state law. Accordingly, we will assume that a proposal drafted as a
recommendation or suggestion is proper unless the company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state,
federal, or foreign law to which it is subject;
NOTE TO PARAGRAPH ( i )(2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of
any state or federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the Commission's
proxy rules, including§ 240 .14a-9, which prohibits materially false or misleading statements in proxy
soliciting materials;
(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim or
grievance against the company or any other person, or if it is designed to result in a benefit to you, or to
further a personal interest, which is not shared by the other shareholders at large;
(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to the
company's business;
(6) Absence of power/authority: If the company would lack the power or authority to implement the
proposal;
(7) Management functions: If the proposal deals with a matter relating to the company's ordinary business
operations;
(8) Director elections: If the proposal:
(i) Would disqualify a nominee who is standing for election;
(ii) Would remove a director from office before his or her term expired;
(iii) Questions the competence, business judgment, or character of one or more nominees or directors;
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(iv) Seeks to include a specific individual in the company's proxy materials for election to the board of
directors; or
(v) Otherwise could affect the outcome of the upcoming election of directors.
(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's own
proposals to be submitted to shareholders at the same meeting;
NOTE TO PARAGRAPH ( i )(9): A company's submission to the Commission under this section should specify
the points of conflict with the company's proposal.

(10) Substantially implemented: If the company has already substantially implemented the proposal;
NOTE TO PARAGRAPH ( i )(10): A company may exclude a shareholder proposal that would provide an
advisory vote or seek future advisory votes to approve the compensation of executives as disclosed
pursuant to Item 402 of Regulation S-K (§ 229.402 of this chapter) or any successor to Item 402 (a "sayon-pay vote") or that relates to the frequency of say-on-pay votes, provided that in the most recent
shareholder vote required by§ 240.14a-21 (b) of this chapter a single year (i.e., one, two, or three years)
received approval of a majority of votes cast on the matter and the company has adopted a policy on the
frequency of say-on-pay votes that is consistent with the choice of the majority of votes cast in the most
recent shareholder vote required by § 240.14a-21 (b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to the
company by another proponent that will be included in the company's proxy materials for the same
meeting;
(12) Resubmissions: If the proposal deals with substantially the same subject matter as another proposal
or proposals that has or have been previously included in the company's proxy materials within the
preceding 5 calendar years, a company may exclude it from its proxy materials for any meeting held
within 3 calendar years of the last time it was included if the proposal received:
(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years ;
(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice previously within the
preceding 5 calendar years; or
(iii) Less than 10% of the vote on its last submission to shareholders if proposed three times or more
previously within the preceding 5 calendar years ; and
(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock dividends .

U) Question 10: What procedures must the company follow if it intends to exclude my proposal? (1) If the
company intends to exclude a proposal from its proxy materials , it must file its reasons with the
Commission no later than 80 calendar days before it files its definitive proxy statement and form of proxy
with the Commission. The company must simultaneously provide you with a copy of its submission. The
Commission staff may permit the company to make its submission later than 80 days before the company
files its definitive proxy statement and form of proxy, if the company demonstrates good cause for missing
the deadline.
(2) The company must file six paper copies of the following :
(i) The proposal ;
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(ii) An explanation of why the company believes that it may exclude the proposal, which should, if
possible, refer to the most recent applicable authority, such as prior Division letters issued under the rule;
and
(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign law.
(k) Question 11 : May I submit my own statement to the Commission responding to the company's
arguments?
Yes, you may submit a response, but it is not required. You should try to submit any response to us, with
a copy to the company, as soon as possible after the company makes its submission . This way, the
Commission staff will have time to consider fully your submission before it issues its response . You
should submit six paper copies of your response.
(I) Question 12: If the company includes my shareholder proposal in its proxy materials, what information
about me must it include along with the proposal itself?
(1) The company's proxy statement must include your name and address, as well as the number of the
company's voting securities that you hold. However, instead of providing that information , the company
may instead include a statement that it will provide the information to shareholders promptly upon
receiving an oral or written request.
(2) The company is not responsible for the contents of your proposal or supporting statement.
(m) Question 13: What can I do if the company includes in its proxy statement reasons why it believes
shareholders should not vote in favor of my proposal, and I disagree with some of its statements?
(1) The company may elect to include in its proxy statement reasons why it believes shareholders should
vote against your proposal. The company is allowed to make arguments reflecting its own point of view,
just as you may express your own point of view in your proposal's supporting statement.
(2) However, if you believe that the company's opposition to your proposal contains materially false or
misleading statements that may violate our anti-fraud rule,§ 240.14a-9, you should promptly send to the
Commission staff and the company a letter explaining the reasons for your view, along with a copy of the
company's statements opposing your proposal. To the extent possible, your letter should include specific
factual information demonstrating the inaccuracy of the company's claims . Time permitting, you may wish
to try to work out your differences with the company by yourself before contacting the Commission staff.
(3) We require the company to send you a copy of its statements opposing your proposal before it sends
its proxy materials, so that you may bring to our attention any materially false or misleading statements,
under the following timeframes :
(i) If our no-action response requires that you make revisions to your proposal or supporting statement as
a condition to requiring the company to include it in its proxy materials , then the company must provide
you with a copy of its opposition statements no later than 5 calendar days after the company receives a
copy of your revised proposal; or
(ii) In all other cases , the company must provide you with a copy of its opposition statements no later than
30 calendar days before its files definitive copies of its proxy statement and form of proxy under §
240 .14a-6.
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To Whom It May Concern:
This letter is provided at the request of Mr. John R. Chevedden, a customer of Fidelity

Investments.
Please accept this letter as confirmation that as of the date of this letter, Mr. Chevedden
has continuously owned no fewer than the share quantity listed in the following table in
each of the following securities, since October 1, 2015:
848574109
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337932107
05329Wl02
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The securities referenced in the preceding table are registered in the name of National
Financial Services LLC, a OTC participant (DTC number: 0226) and Fidelity

Investments affiliate.
I hope you find this information helpful. If you have any questions regarding this issue,
please feel free to contact me by calling 800-397-9945 between the hours of 8:30 a.m.
and 5:00 p.m. Central Time (Monday through Friday) and entering my extension 15838
when prompted.

Sincerely,

t:

'

George Stasinopoulos
Client Services Specialist

Our File: W650290-05DEC16

Fidelity Brokerage Services U.C, Member NYSE, SIPC
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K
CURRENT REPORT
PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT OF 1934
Date Of Report (Date Of Earliest Event Reported) December 12, 2016

AutoNation, Inc.

(Exact name of registrant as specified in its charter)

Delaware

1-13107

73-1105145

(State or other jurisdiction
of incorporation)

(Commission
File Number)

(IRS Employer
Identification No.)

200 SW 1st Ave
Fort Lauderdale, Florida 33301
(Address of principal executive offices, including zip code)

Registrant's telephone number, including area code (954) 769-6000
(Former name or former address, if changed since last report)

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the
registrant under any of the following provisions (see General Instruction A.2. below):
Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))

Item 5.03. Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.
On December 12, 2016, the Board of Directors (the “Board”) of AutoNation, Inc. (the “Company”) amended and restated the
Company’s By-Laws (as so amended and restated, the “By-Laws”), effective immediately, primarily to implement “proxy
access.” Section 13 of Article III has been added to the By-Laws to permit a stockholder, or a group of up to 20 stockholders,
owning three percent or more of the Company’s outstanding common stock continuously for at least three years to nominate
and include in the Company’s proxy materials director candidates constituting up to the greater of two individuals or 20% of
the Board, provided that the stockholder(s) and the nominee(s) satisfy the requirements and conditions specified in the ByLaws. Proxy access will first be available to stockholders in connection with the Company’s 2018 annual meeting of
stockholders.
The By-Laws were also amended to make clarifications, updates, and refinements to the advance notice by-laws contained in
Section 7 of Article II and Section 2 of Article III. In addition, new Section 14 of Article III adds a requirement that all
nominees for director provide certain information, representations, and agreements to the Company in order to be eligible for
election.
The foregoing description of the amendments to the By-Laws is a summary only and is qualified in its entirety by reference to
the full text of the By-Laws, a copy of which is included as Exhibit 3.1 to this report and incorporated by reference herein.
Item 9.01. Financial Statements and Exhibits.
(d)

Exhibits

3.1

Amended and Restated By-Laws of AutoNation, Inc., effective December 12, 2016.

SIGNATURES
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be
signed on its behalf by the undersigned hereunto duly authorized.

AUTONATION, INC.
Date: December 16, 2016

By: /s/ Jonathan P. Ferrando
Jonathan P. Ferrando
Executive Vice President - General Counsel, Corporate
Development and Human Resources

Exhibit 3.1

AMENDED AND RESTATED
BY-LAWS
of
AUTONATION, INC.
A Delaware Corporation
Effective December 12, 2016

1

AMENDED AND RESTATED
BY-LAWS
OF
AUTONATION, INC.
(hereinafter called the “Corporation”)

ARTICLE I
OFFICES
Section 1. Registered Office. The registered office of the Corporation shall be located at Corporation Service
Company, 2711 Centerville Road, Suite 400, Wilmington, Delaware 19808.
Section 2. Other Offices. The Corporation may also have offices at such other places, both within and without the
State of Delaware, as the Board of Directors may from time to time determine.
ARTICLE II
MEETINGS OF STOCKHOLDERS
Section 1. Place of Meetings. Meetings of the stockholders for the election of directors or for any other purpose shall
be held at such time and place, either within or without the State of Delaware, as shall be designated from time to time by the
Board of Directors and stated in the notice of the meeting or in a duly executed waiver of notice thereof.
Section 2. Annual Meetings. The annual meeting of stockholders shall be held on such date and at such time as shall
be designated from time to time by the Board of Directors and stated in the notice of the meeting, at which meetings the
stockholders shall elect directors and transact such other business as may properly be brought before the meeting. Written
notice of the annual meeting stating the place, date and hour of the meeting shall be given to each stockholder entitled to vote at
such meeting not less than ten (10) nor more than sixty (60) days before the date of the meeting.
Section 3. Special Meetings. Unless otherwise prescribed by law or by the certificate of incorporation of the
Corporation, as amended and restated from time to time (the “Certificate of Incorporation”), special meetings of stockholders,
for any purpose or purposes, may be called only by or at the direction of the Board of Directors. At a special meeting of the
stockholders, only such business shall be conducted as shall be specified in the notice of meeting (or any supplement thereto)
given by or at the direction of the Board of Directors. Written notice of a special meeting stating the place, date and hour of the
meeting and the purpose or purposes for which the meeting is called shall be given not less than ten (10) nor more than sixty
(60) days before the date of the meeting to each stockholder entitled to vote at such meeting.
Section 4. Quorum; Adjournment, Postponement or Cancellation of Meetings. Except as otherwise required by law or
by the Certificate of Incorporation, the holders of a majority of the capital stock issued and outstanding and entitled to vote
thereat, present in person or represented by proxy, shall constitute a quorum at all meetings of the stockholders for the
transaction of business. A quorum, once established, shall not be broken by the withdrawal of enough votes to leave less than a
quorum. If, however, such quorum shall not be present or represented at any meeting of the stockholders, the stockholders
entitled to vote thereat, present in person or represented by proxy, shall have the power to adjourn the meeting from time to
time until a quorum shall be present or represented. The chairman of the meeting also shall have the power to adjourn the
meeting from time to time, without notice other than announcement at the meeting, whether or not there is a quorum.
Any meeting of the stockholders may be adjourned from time to time to reconvene at the same or some other place,
and notice need not be given of any such adjourned meeting if the time and place thereof are announced at the meeting at which
the adjournment is taken. At the adjourned meeting, the Corporation may transact any business which might have been
transacted at the original meeting. If the adjournment is for more than thirty (30) days, or if after the adjournment a new record
date is fixed for the adjourned meeting, notice of the adjourned meeting in accordance with the requirements of Section 2 or
Section 3, as applicable, hereof shall be given to each stockholder of record entitled to notice of and to vote at the meeting. Any
previously scheduled meeting of the stockholders may be postponed, and any special meeting of the stockholders may be
cancelled, by resolution of the Board of Directors prior to the date previously scheduled for such meeting of stockholders, and
the Corporation shall publicly disclose such postponement or cancellation.
Section 5. Proxies. Each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to a
corporate action in writing without a meeting may authorize another person or persons to act for such stockholder by proxy,
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provided, however, that no proxy shall be voted or acted upon after three years from its date, unless said proxy provides for a
longer period. Without limiting the manner in which a stockholder may authorize another person or persons to act for him or
her as proxy, either of the following shall constitute a valid means by which a stockholder may grant such authority:
(a)
a stockholder may execute a writing authorizing another person or persons to act for him or her as
proxy. Execution may be accomplished by the stockholder or his or her authorized officer, director, employee or agent signing
such writing or causing his or her signature to be affixed to such writing by any reasonable means, including, but not limited to,
by facsimile signature.
(b)
a stockholder may authorize another person or persons to act for him or her as proxy by transmitting
or authorizing the transmission of an electronic transmission to the person who will be the holder of the proxy or to a proxy
solicitation firm, proxy support service organization or like agent duly authorized by the person who will be the holder of the
proxy to receive such electronic transmission, provided that any such electronic transmission must either set forth or be
submitted with information from which it can be determined that the electronic transmission was authorized by the stockholder.
If it is determined that such electronic transmissions are valid, the inspectors, or if there are no inspectors, such other persons
making that determination shall specify the information on which they relied.
Any copy, facsimile telecommunication or other reliable reproduction of the writing or transmission authorizing
another person or persons to act as proxy for a stockholder may be substituted or used in lieu of the original writing or
transmission for any and all purposes for which the original writing or transmission could be used; provided that such copy,
facsimile telecommunication or other reproduction shall be a complete reproduction of the entire original writing or
transmission.
Section 6. Voting. At all meetings of the stockholders at which a quorum is present, except as otherwise required by
law, the Certificate of Incorporation or these By-Laws, any question brought before any meeting of stockholders shall be
decided by the affirmative vote of the holders of a majority of the total number of votes of the capital stock present in person or
represented by proxy and entitled to vote on such question, voting as a single class. Except as otherwise required in the
Certificate of Incorporation, the Board of Directors, in its discretion, or the officer of the Corporation presiding at a meeting of
stockholders, in his or her discretion, may require that any votes cast at such meeting shall be cast by written ballot.
Section 7. Nature of Business at Annual Meetings of Stockholders. Only such business (other than the nominations
for election to the Board of Directors, which must comply with the provisions of Section 2 of Article III) may be transacted at
an annual meeting of stockholders as is either (a) specified in the notice of meeting (or any supplement thereto) given by or at
the direction of the Board of Directors (or any duly authorized committee thereof), (b) otherwise properly brought before the
annual meeting by or at the direction of the Board of Directors (or any duly authorized committee thereof) or (c) otherwise
properly brought before the annual meeting by any stockholder of the Corporation (i) who is a stockholder of record on the date
of the giving of the notice provided for in this Section 7 and on the record date for the determination of stockholders entitled to
vote at such annual meeting and (ii) who complies with the procedures set forth in this Section 7.
In addition to any other applicable requirements, for business to be properly brought before an annual meeting by a
stockholder pursuant to clause (c) of the immediately preceding paragraph, such stockholder must have given timely notice
thereof in proper written form to the Secretary of the Corporation.
To be timely, a stockholder’s notice to the Secretary must be delivered to or mailed and received at the principal
executive offices of the Corporation not less than ninety (90) days nor more than one-hundred twenty (120) days prior to the
anniversary date of the immediately preceding annual meeting of stockholders (the “Meeting Anniversary Date”); provided,
however, that in the event that the annual meeting is called for a date that is not within thirty (30) days before or after the
Meeting Anniversary Date, notice by the stockholder in order to be timely must be so received not later than the close of
business on the tenth (10th) day following the day on which notice of the date of the annual meeting was mailed or public
disclosure of the date of the annual meeting was made, whichever first occurs. In no event shall the adjournment or
postponement of an annual meeting, or the public disclosure of such an adjournment or postponement, commence a new time
period (or extend any time period) for the giving of a stockholder’s notice as described above.
To be in proper written form, a stockholder’s notice to the Secretary must set forth the following information: (a) as to
each matter such stockholder proposes to bring before the annual meeting, a brief description of the business desired to be
brought before the annual meeting and the reasons for conducting such business at the annual meeting, and (b) as to the
stockholder giving the notice and the beneficial owner, if any, on whose behalf the proposal is being made, (i) the name and
address of such person, (ii) (A) the class or series and number of all shares of stock of the Corporation which are owned
beneficially or of record by such person and any affiliates (as defined in Rule 12b-2 under the Securities Exchange Act of 1934,
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as amended (the “Exchange Act”)) or associates (as defined in Rule 12b-2 under the Exchange Act) of such person, (B) the
name of each nominee holder of shares of all stock of the Corporation owned beneficially but not of record by such person or
any affiliates or associates of such person, and the number of such shares of stock of the Corporation held by each such
nominee holder, (C) whether and the extent to which any derivative instrument, swap, option, warrant, short interest, hedge or
profit interest or other transaction has been entered into by or on behalf of such person, or any affiliates or associates of such
person, with respect to stock of the Corporation and (D) whether and the extent to which any other transaction, agreement,
arrangement or understanding (including any short position or any borrowing or lending of shares of stock of the Corporation)
has been made by or on behalf of such person, or any affiliates or associates of such person, the effect or intent of any of the
foregoing being to mitigate loss to, or to manage risk or benefit of stock price changes for, such person, or any affiliates or
associates of such person, or to increase or decrease the voting power or pecuniary or economic interest of such person, or any
affiliates or associates of such person, with respect to stock of the Corporation, (iii) a description of all agreements,
arrangements, or understandings (whether written or oral) between or among such person, or any affiliates or associates of such
person, and any other person or persons (including their names) in connection with the proposal of such business and any
material interest of such person or any affiliates or associates of such person, in such business, including any anticipated benefit
therefrom to such person, or any affiliates or associates of such person, (iv) a representation that the stockholder giving the
notice (or a qualified representative thereof) will appear in person at the annual meeting to bring such business before the
meeting, and (v) any other information relating to such person that would be required to be disclosed in a proxy statement or
other filing required to be made in connection with the solicitation of proxies by such person with respect to the proposed
business to be brought by such person before the annual meeting pursuant to Section 14 of the Exchange Act and the rules and
regulations promulgated thereunder.
Any person providing any information to the Corporation pursuant to this Section 7 shall further update and
supplement such information, if necessary, so that all information provided (or required to be provided) pursuant to this Section
7 shall be true and correct as of the record date for determining the stockholders entitled to receive notice of the annual meeting
and such update and supplement shall be delivered to or be mailed and received by the Secretary at the principal executive
offices of the Corporation not later than five (5) business days after the record date for determining the stockholders entitled to
receive notice of the annual meeting.
No business shall be conducted at the annual meeting of stockholders except business brought before the annual
meeting in accordance with the provisions of the first paragraph of this Section 7 and any applicable procedures set forth in this
Section 7; provided, however, that, once business has been properly brought before the annual meeting in accordance with such
provisions and procedures, nothing in this Section 7 shall be deemed to preclude discussion by any stockholder of any such
business. If the chairman of an annual meeting determines that business was not properly brought before the annual meeting in
accordance with such provisions and procedures, the chairman shall declare to the meeting that the business was not properly
brought before the meeting and such business shall not be transacted, notwithstanding that proxies in respect of such vote may
have been received by the Corporation. For the avoidance of doubt, if the stockholder proposing any business breaches any of
its representations or fails to comply with any of its obligations under this Section 7, as determined by the Board of Directors
(or any duly authorized committee thereof) or the chairman of the annual meeting, then such business shall be deemed not to
have been properly brought before the annual meeting in accordance with the procedures set forth in this Section 7 and such
business shall not be transacted, notwithstanding that proxies in respect of such vote may have been received by the
Corporation.
Nothing contained in this Section 7 shall be deemed to affect any rights of stockholders to request inclusion of
proposals in the Corporation’s proxy statement pursuant to Rule 14a-8 under the Exchange Act (or any successor provision of
law).
Section 8. Record Date. In order that the Corporation may determine the stockholders entitled to notice of or to vote
at any meeting of stockholders or any adjournment thereof, or entitled to receive payment of any dividend or other distribution
or allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock, or for the
purpose of any other lawful action, the Board of Directors may fix a record date, which record date shall not precede the date
upon which the resolution fixing the record date is adopted by the Board of Directors and which record date: (1) in the case of
determination of stockholders entitled to vote at any meeting of stockholders or adjournment thereof, shall not be more than
sixty nor less than ten (10) days before the date of such meeting; and (2) in the case of any other action, shall not be more than
sixty (60) days prior to such other action. If no record date is fixed: (1) the record date for determining stockholders entitled to
notice of or to vote at a meeting of stockholders shall be at the close of business on the day next preceding the day on which
notice is given, or, if notice is waived, at the close of business on the day next preceding the day on which the meeting is held;
and (2) the record date for determining stockholders for any other purpose shall be at the close of business on the day on which
the Board of Directors adopts the resolution relating thereto. A determination of stockholders of record entitled to notice of or
to vote at a meeting of stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of
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Directors may fix a new record date for the adjourned meeting. Nothing in this Section 8 shall in any way be construed to
change the procedure for setting the record date and for determining the effectiveness of stockholder action by written consent
as set forth in Section 9 of this Article II.
Section 9. Written Consents.
(a)
In order that the Corporation may determine the stockholders entitled to consent to corporate action
in writing without a meeting, the Board of Directors may fix a record date (a “Consent Record Date”). The Consent Record
Date shall not precede the date upon which the resolution fixing the Consent Record Date is adopted by the Board of Directors
and shall not be more than ten (10) days after the date upon which the resolution fixing the Consent Record date is adopted by
the Board of Directors. Any stockholder of record seeking to have the stockholders authorize or take corporate action by
written consent shall, by written notice to the Secretary of the Corporation, request the Board of Directors to fix a Consent
Record Date. To be valid, such written request shall set forth the purpose or purposes for which the written consent is sought to
be used, shall be signed by one or more stockholders of record (or their duly authorized proxies or other representatives) and
shall bear the date of signature of each such stockholder (or proxy or other representative). The Board of Directors shall
promptly, but in all events within ten (10) days after the date on which such a request is received, adopt a resolution fixing the
Consent Record Date. If no Consent Record Date has been fixed by the Board of Directors within ten (10) days of the date on
which such a request is received, the Consent Record Date for determining stockholders entitled to consent to corporate action
in writing without a meeting, when no prior action by the Board of Directors is required by applicable law, shall be the first
date on which a signed written consent setting forth the action taken or proposed to be taken is delivered to the Corporation by
delivery to its registered office in the State of Delaware, its principal place of business, or an officer or agent of the Corporation
having custody of the book in which proceedings of stockholders meetings are recorded, to the attention of the Secretary of the
Corporation. Delivery shall be by hand or by certified or registered mail, return receipt requested. If no Consent Record Date
has been fixed by the Board of Directors and prior action by the Board of Directors is required by applicable law, the Consent
Record Date for determining stockholders entitled to consent to corporate action in writing without a meeting shall be at the
close of business on the date on which the Board of Directors adopts the resolution taking such prior action.
(b)
Every written consent shall be signed by a person or persons who as of the Consent Record Date is a
stockholder of record on the Consent Record Date, shall bear the date of signature of each such stockholder, shall set forth the
name and address, as they appear in the Corporation’s books, of each stockholder signing such consent and the class and
number of shares of the Corporation which are owned of record and beneficially by each such stockholder, and shall be
delivered to the Corporation in the manner specified in Section 9(a). No written consent shall be effective to take the corporate
action referred to therein unless, within sixty (60) days of the date the earliest dated written consent was received in accordance
with Section 9(a), a written consent or consents signed by a sufficient number of holders to take such action are delivered to the
Corporation in the manner prescribed in Section 9(a).
(c)
In the event of the delivery, in the manner provided in Section 9(a), to the Corporation of the
requisite written consent or consents to take corporate action and/or any related revocation or revocations, the Corporation shall
engage independent inspectors of elections for the purpose of promptly performing a ministerial review of the validity of the
consents and revocations. For the purpose of permitting the inspectors to perform such review, no action by written consent
without a meeting shall be effective until such date as the independent inspectors certify to the Corporation that the consents
represent at least the minimum number of votes that would be necessary to take the corporate action. Nothing contained in this
paragraph (c) of Section 9 shall in any way be construed to suggest or imply that the Board of Directors or any stockholder
shall not be entitled to contest the validity of any consent or revocation thereof, whether before or after certification by the
independent inspectors, or to take any other action (including, without limitation, the commencement, prosecution or defense of
any litigation with respect thereto, and the seeking of injunctive relief in such litigation).
Section 10. Conduct of Meetings. The Board of Directors of the Corporation may adopt by resolution such rules and
regulations for the conduct of the meeting of the stockholders as it shall deem appropriate. Except to the extent inconsistent
with such rules and regulations as adopted by the Board of Directors, the chairman of any meeting of the stockholders shall
have the right and authority to prescribe such rules, regulations and procedures and to do all such acts as, in the judgment of
such chairman, are appropriate for the proper conduct of the meeting. Such rules, regulations or procedures, whether adopted
by the Board of Directors or prescribed by the chairman of the meeting, may include, without limitation, the following: (i) the
establishment of an agenda or order of business for the meeting; (ii) the determination of when the polls shall open and close
for any given matter to be voted on at the meeting; (iii) rules and procedures for maintaining order at the meeting and the safety
of those present; (iv) limitations on attendance at or participation in the meeting to stockholders of record of the Corporation,
their duly authorized and constituted proxies or such other persons as the chairman of the meeting shall determine;
(v) restrictions on entry to the meeting after the time fixed for the commencement thereof; and (vi) limitations on the time
allotted to questions or comments by participants.
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Section 11. Notices and Waivers.
(a)
Whenever written notice is required by law, the Certificate of Incorporation or these By-Laws, to be
given to any stockholder, such notice may be given by mail, addressed to such stockholder, at such stockholder’s address as it
appears on the records of the Corporation, with postage thereon prepaid, and such notice shall be deemed to be given at the
time when the same shall be deposited in the United States mail. Written notice may also be given personally or by electronic
transmission, facsimile or any other lawful method.
(b)
Whenever any notice is required by applicable law, the Certificate of Incorporation or these ByLaws, to be given to any stockholder, a waiver thereof in writing, signed by the person or persons entitled to notice, whether
before or after the time stated therein, shall be deemed equivalent thereto. Attendance of a person at a meeting, present in
person or represented by proxy, shall constitute a waiver of notice of such meeting, except where the person attends the meeting
for the express purpose of objecting at the beginning of the meeting to the transaction of any business because the meeting is
not lawfully called or convened. Neither the business to be transacted at, nor the purpose of, any regular or special meeting of
the stockholders need be specified in any written waiver of notice unless so required by law, the Certificate of Incorporation or
these By-Laws.
Section 12. Inspectors of Election. In advance of any meeting of stockholders, the Board by resolution or the
Chairman of the Board of Directors shall appoint one or more inspectors of election to act at the meeting and make a written
report thereof. One or more other persons may be designated as alternate inspectors to replace any inspector who fails to act. If
no inspector or alternate is present, ready and willing to act at a meeting of stockholders, the chairman of the meeting shall
appoint one or more inspectors to act at the meeting. Unless otherwise required by law, inspectors may be officers, employees
or agents of the Corporation. Each inspector, before entering upon the discharge of his or her duties, shall take and sign an oath
faithfully to execute the duties of inspector with strict impartiality and according to the best of his or her ability. The inspector
shall have the duties prescribed by law and shall take charge of the polls and, when the vote is completed, shall make a
certificate of the result of the vote taken and of such other facts as may be required by law.
ARTICLE III
DIRECTORS
Section 1. Number and Election of Directors. The Board of Directors shall consist of not more than 12 members, the
exact number of which shall be determined from time to time by resolution adopted by the Board of Directors. Except as
provided in Section 3 of this Article III, directors shall be elected by the stockholders at the annual meetings of stockholders (or
special meetings called for the purpose of electing directors). Notwithstanding any provision in these By-Laws to the contrary,
a nominee for director shall be elected to the Board of Directors if the votes cast for such nominee’s election exceed the votes
against such nominee’s election; provided, however, that directors shall be elected by a plurality of the votes cast at any
meeting of stockholders for which the Secretary of the Corporation determines that the number of nominees exceeds the
number of directors to be elected as of the date seven (7) days prior to the scheduled mailing date of the proxy statement for
such meeting. Each director shall hold office for the term for which he or she is elected and qualified or until his or her
successor shall have been elected and qualified or until his or her earlier resignation, removal from office or death. The Board
of Directors may from time to time establish minimum qualifications for eligibility to become a director. Those qualifications
may include, but shall not be limited to, a prerequisite stock ownership in the Corporation.
Section 2. Nomination of Directors. Nominations of persons for election to the Board of Directors may be made at
any annual meeting of stockholders, or at any special meeting of stockholders called for the purpose of electing directors, only
(a) by or at the direction of the Board of Directors (or any duly authorized committee thereof), (b) by any stockholder of the
Corporation (i) who is a stockholder of record on the date of the giving of the notice provided for in this Section 2 and on the
record date for the determination of stockholders entitled to notice of and to vote at such annual meeting or special meeting and
(ii) who complies with the procedures set forth in this Section 2, or (c) in the case of an annual meeting, by any Eligible
Stockholder (as defined in Section 13(a) of this Article III) who complies with the procedures set forth in Section 13 of this
Article III.
In addition to any other applicable requirements, for a nomination to be made by a stockholder pursuant to clause (b)
of the immediately preceding paragraph, such stockholder must have given timely notice thereof (a “Nomination Notice”) in
proper written form to the Secretary of the Corporation.
To be timely, a Nomination Notice must be delivered to or be mailed and received at the principal executive offices of
the Corporation (a) in the case of an annual meeting, not less than ninety (90) days nor more than one-hundred twenty (120)
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days prior to the Meeting Anniversary Date; provided, however, that in the event that the annual meeting is called for a date
that is not within thirty (30) days before or after the Meeting Anniversary Date, a Nomination Notice in order to be timely must
be so received not later than the close of business on the tenth (10th) day following the day on which notice of the date of the
annual meeting was mailed or public disclosure of the date of the annual meeting was made, whichever first occurs, and (b) in
the case of a special meeting of stockholders called for the purpose of electing directors, not later than the close of business on
the tenth (10th) day following the day on which notice of the date of the special meeting was mailed or public disclosure of the
date of the special meeting was made, whichever first occurs. In no event shall the adjournment or postponement of an annual
meeting or a special meeting called for the purpose of electing directors, or the public disclosure of such an adjournment or
postponement, commence a new time period (or extend any time period) for the giving of a Nomination Notice as described
above.
To be in proper written form, a Nomination Notice must set forth the following information: (a) as to each person
whom the stockholder proposes to nominate for election as a director (i) the name, age, business address and residence address
of such person, (ii) the principal occupation or employment of such person, (iii) (A) the class or series and number of all shares
of stock of the Corporation which are owned beneficially or of record by such person and any affiliates or associates of such
person, (B) the name of each nominee holder of shares of all stock of the Corporation owned beneficially but not of record by
such person or any affiliates or associates of such person, and the number of such shares of stock of the Corporation held by
each such nominee holder, (C) whether and the extent to which any derivative instrument, swap, option, warrant, short interest,
hedge or profit interest or other transaction has been entered into by or on behalf of such person, or any affiliates or associates
of such person, with respect to stock of the Corporation and (D) whether and the extent to which any other transaction,
agreement, arrangement or understanding (including any short position or any borrowing or lending of shares of stock of the
Corporation) has been made by or on behalf of such person, or any affiliates or associates of such person, the effect or intent of
any of the foregoing being to mitigate loss to, or to manage risk or benefit of stock price changes for, such person, or any
affiliates or associates of such person, or to increase or decrease the voting power or pecuniary or economic interest of such
person, or any affiliates or associates of such person, with respect to stock of the Corporation, (iv) the written representation
and agreement of such person required by Section 14 of this Article III, and (v) any other information relating to such person
that would be required to be disclosed in a proxy statement or other filings required to be made in connection with solicitations
of proxies for election of directors pursuant to Section 14 of the Exchange Act and the rules and regulations promulgated
thereunder; and (b) as to the stockholder giving the notice, and the beneficial owner, if any, on whose behalf the nomination is
being made, (i) the name and record address of the stockholder giving the notice and the name and principal place of business
of such beneficial owner, (ii) (A) the class or series and number of all shares of stock of the Corporation which are owned
beneficially or of record by such person and any affiliates or associates of such person, (B) the name of each nominee holder of
shares of the Corporation owned beneficially but not of record by such person or any affiliates or associates of such person, and
the number of shares of stock of the Corporation held by each such nominee holder, (C) whether and the extent to which any
derivative instrument, swap, option, warrant, short interest, hedge or profit interest or other transaction has been entered into by
or on behalf of such person, or any affiliates or associates of such person, with respect to stock of the Corporation and (D)
whether and the extent to which any other transaction, agreement, arrangement or understanding (including any short position
or any borrowing or lending of shares of stock of the Corporation) has been made by or on behalf of such person, or any
affiliates or associates of such person, the effect or intent of any of the foregoing being to mitigate loss to, or to manage risk or
benefit of stock price changes for, such person, or any affiliates or associates of such person, or to increase or decrease the
voting power or pecuniary or economic interest of such person, or any affiliates or associates of such person, with respect to
stock of the Corporation, (iii) a description of all agreements, arrangements, or understandings (whether written or oral)
between such person, or any affiliates or associates of such person, and any proposed nominee or any other person or persons
(including their names) pursuant to which the nomination(s) are being made by such person, and any material interest of such
person, or any affiliates or associates of such person, in such nomination, including any anticipated benefit therefrom to such
person, or any affiliates or associates of such person, (iv) a representation that the stockholder giving the notice (or a qualified
representative thereof) will appear in person at the annual meeting or special meeting to nominate the persons named in its
notice, and (v) any other information relating to such person that would be required to be disclosed in a proxy statement or
other filings required to be made in connection with the solicitation of proxies for election of directors pursuant to Section 14 of
the Exchange Act and the rules and regulations promulgated thereunder. Such Nomination Notice must be accompanied by a
written consent of each proposed nominee to being named as a nominee and to serving as a director if elected.
In addition to the information required or requested pursuant to the immediately preceding paragraph or any other
provision of these By-Laws, the Corporation may require any proposed nominee to furnish any other information (a) that may
reasonably be requested by the Corporation to determine whether the nominee would be independent under the rules and listing
standards of the securities exchanges upon which the stock of the Corporation is listed or traded, any applicable rules of the
Securities and Exchange Commission or any publicly disclosed standards used by the Board of Directors in determining and
disclosing the independence of the Corporation’s directors (collectively, the “Independence Standards”), (b) that could be
material to a reasonable stockholder’s understanding of the independence, or lack thereof, of such nominee or (c) that may
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reasonably be requested by the Corporation to determine the eligibility of such nominee to serve as a director of the
Corporation.
Any person providing any information to the Corporation pursuant to this Section 2 shall further update and
supplement such information, if necessary, so that all information provided (or required to be provided) pursuant to this Section
2 shall be true and correct as of the record date for determining the stockholders entitled to receive notice of the annual meeting
or special meeting, and such update and supplement shall be delivered to or be mailed and received by the Secretary at the
principal executive offices of the Corporation not later than five (5) business days after the record date for determining the
stockholders entitled to receive notice of such annual meeting or special meeting.
Except as may be otherwise provided in the Certificate of Incorporation with respect to the right of holders of
preferred stock of the Corporation to nominate and elect a specified number of directors in certain circumstances, no person
shall be eligible for election as a director of the Corporation unless nominated in accordance with the provisions of the first
paragraph of this Section 2 and any applicable procedures set forth in this Section 2 or Section 13 of this Article III. If the
chairman of the meeting determines that a nomination was not made in accordance with such provisions and procedures, the
chairman shall declare to the meeting that the nomination was defective and such defective nomination shall be disregarded,
notwithstanding that proxies in respect of such vote may have been received by the Corporation. For the avoidance of doubt, if
a nominee and/or the stockholder providing a Nomination Notice relating to such nominee breaches any of its agreements or
representations or fails to comply with any of its obligations under this Section 2, as determined by the Board of Directors (or
any duly authorized committee thereof) or the chairman of the meeting, then such nomination shall be deemed not to have been
made in accordance with the procedures set forth in this Section 2 and such defective nomination shall be disregarded,
notwithstanding that proxies in respect of such vote may have been received by the Corporation.
Section 3. Vacancies. Subject to the terms of any one or more classes or series of preferred stock, any vacancy on the
Board of Directors that results from an increase in the number of directors may only be filled by a majority of the directors then
in office, provided that a quorum is present, and any other vacancy occurring on the Board of Directors may only be filled by a
majority of the Board of Directors then in office, even if less than a quorum, or by a sole remaining director. Notwithstanding
the foregoing, whenever the holders of any one or more class or classes or series of preferred stock of the Corporation shall
have the right, voting separately as a class, to elect directors at an annual or special meeting of stockholders, the election, term
of office, filling of vacancies and other features of such directorships shall be governed by the Certificate of Incorporation.
Section 4. Duties and Powers. The business of the Corporation shall be managed by or under the direction of the
Board of Directors which may exercise all such powers of the Corporation and do all such lawful acts and things as are not by
statute or by the Certificate of Incorporation or by these By-Laws required to be exercised or done by the stockholders.
Section 5. Organization. Each meeting of the Board of Directors shall be presided over by the Chairman of the Board
of Directors, or in his or her absence, by the Vice Chairman of the Board, the Chief Executive Officer or such other member of
the Board of Directors as is designated by the Chairman of the Board of Directors or as shall be chosen by the Board of
Directors at the meeting. The Secretary of the Corporation shall act as Secretary at each meeting of the Board of Directors. In
case the Secretary shall be absent from any meeting of the Board of Directors, the chairman of the meeting shall be entitled to
designate any person, including an Assistant Secretary, to act as Secretary of the meeting.
Section 6. Resignations and Removals of Directors. Any director of the Corporation may resign at any time, by giving
written notice to the Chairman of the Board of Directors, the President or the Secretary of the Corporation. Such resignation
shall take effect at the time therein specified or, if no time is specified, immediately; and, unless otherwise specified in such
notice, the acceptance of such resignation shall not be necessary to make it effective. Except as otherwise required by law and
subject to the rights, if any, of the holders of shares of preferred stock then outstanding, any director or the entire Board of
Directors may be removed from office at any time, only by the affirmative vote of the holders of at least a majority in voting
power of the issued and outstanding capital stock of the Corporation entitled to vote in the election of directors.
Section 7. Meetings. The Board of Directors of the Corporation may hold meetings, both regular and special, either
within or without the State of Delaware. Regular meetings of the Board of Directors may be held at such time and at such place
as may from time to time be determined by the Board of Directors and, unless required by resolution of the Board of Directors,
without notice. Special meetings of the Board of Directors may be called by the Chairman of the Board of Directors, the Vice
Chairman, if there be one, the Chief Executive Officer or a majority of the directors then in office. Notice thereof stating the
place, date and hour of the meeting shall be given to each director or member of a committee either by mail not less than fortyeight (48) hours before the date of the meeting, or by telephone, facsimile, telegram or other means of electronic transmission,
overnight express mail service or personally on twenty-four (24) hours’ notice, or on such shorter notice as the person or
persons calling such meeting may deem necessary or appropriate in the circumstances. Whenever any notice is required to be
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given to any director or member of a committee, a waiver thereof in writing, signed by such director or member of a
committee, whether before or after the time stated therein, shall be deemed equivalent to notice. Attendance of a director or
member of a committee at a meeting shall constitute a waiver of notice of such meeting, except where the director or member
of a committee attends the meeting for the express purpose of objecting at the beginning of the meeting to the transaction of
any business because the meeting is not lawfully called or convened.
Section 8. Quorum. Except as may be otherwise required by law, the Certificate of Incorporation or these By-Laws, at
all meetings of the Board of Directors or any committee thereof, a majority of the entire Board of Directors or a majority of the
members of such committee, as the case may be, shall constitute a quorum for the transaction of business and the act of a
majority of the directors present at any meeting at which there is a quorum shall be the act of the Board of Directors or any
such committee, as the case may be. If a quorum shall not be present at any meeting of the Board of Directors, the directors
present thereat may adjourn the meeting from time to time, without notice other than announcement at the meeting of the time
and place of the adjourned meeting, until a quorum shall be present.
Section 9. Actions by Written Consent. Unless otherwise provided by the Certificate of Incorporation, any action
required or permitted to be taken at any meeting of the Board of Directors or of any committee thereof may be taken without a
meeting, if all the members of the Board of Directors or committee, as the case may be, consent thereto in writing or by
electronic transmission, and the writing or writings or electronic transmission or transmissions are filed with the minutes of
proceedings of the Board of Directors or committee.
Section 10. Meetings by Means of Conference Telephone. Unless otherwise provided by the Certificate of
Incorporation, members of the Board of Directors of the Corporation, or any committee designated by the Board of Directors,
may participate in a meeting of the Board of Directors or such committee by means of a conference telephone or other
communications equipment by means of which all persons participating in the meeting can hear each other, and participation in
a meeting pursuant to this Section 10 shall constitute presence in person at such meeting.
Section 11. Committees. The Board of Directors may, by resolution passed by a majority of the entire Board of
Directors, designate one or more committees, each committee to consist of one or more of the directors of the Corporation. The
Board of Directors may designate one or more directors as alternate members of any committee, who may replace any absent or
disqualified member at any meeting of any such committee. In the absence or disqualification of a member of a committee, and
in the absence of a designation by the Board of Directors of an alternate member to replace the absent or disqualified member,
the member or members thereof present at any meeting and not disqualified from voting, whether or not he or they constitute a
quorum, may unanimously appoint another member of the Board of Directors to act at the meeting in the place of any absent or
disqualified member. Any committee, to the extent permitted by law and provided in the resolution establishing such
committee, shall have and may exercise all the powers and authority of the Board of Directors in the management of the
business and affairs of the Corporation. Each committee shall keep regular minutes and report to the Board of Directors when
required.
Section 12. Compensation. Directors shall receive such compensation and expense reimbursements for their services
as directors or as members of committees as set by the Board of Directors. Nothing herein contained shall be construed to
preclude any director from serving the Corporation in any other capacity as an officer, agent or otherwise, and receiving
compensation therefor.
Section 13. Proxy Access for Director Nominations.
(a)
Whenever the Board of Directors solicits proxies with respect to the election of directors at an
annual meeting of stockholders, subject to the provisions of this Section 13, the Corporation shall include in its proxy statement
for such annual meeting, in addition to any persons nominated for election by or at the direction of the Board of Directors (or
any duly authorized committee thereof), the name, together with the Required Information (as defined below), of any person
nominated for election to the Board of Directors by an Eligible Stockholder pursuant to and in accordance with this Section 13
(a “Stockholder Nominee”). For purposes of this Section 13, the “Required Information” that the Corporation will include in its
proxy statement is (i) the information provided to the Secretary of the Corporation concerning the Stockholder Nominee and
the Eligible Stockholder that is required to be disclosed in the Corporation’s proxy statement pursuant to Section 14 of the
Exchange Act and the rules and regulations promulgated thereunder and (ii) if the Eligible Stockholder so elects, a Supporting
Statement (as defined in Section 13(h)). For the avoidance of doubt, nothing in this Section 13 shall limit the Corporation’s
ability to solicit against any Stockholder Nominee or include in its proxy materials the Corporation’s own statements or other
information relating to any Eligible Stockholder or Stockholder Nominee, including any information provided to the
Corporation pursuant to this Section 13. Subject to the provisions of this Section 13, the name of any Stockholder Nominee
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included in the Corporation’s proxy statement for an annual meeting of stockholders shall also be set forth on the form of proxy
distributed by the Corporation in connection with such annual meeting.
(b)
In addition to any other applicable requirements, for a nomination to be made by an Eligible
Stockholder pursuant to this Section 13, the Eligible Stockholder must have given timely notice thereof (a “Notice of Proxy
Access Nomination”) in proper written form to the Secretary of the Corporation and must expressly request in the Notice of
Proxy Access Nomination to have such nominee included in the Corporation’s proxy materials pursuant to this Section 13. To
be timely, a Notice of Proxy Access Nomination must be delivered to or be mailed and received at the principal executive
offices of the Corporation not less than one-hundred twenty (120) days nor more than one-hundred fifty (150) days prior to the
anniversary of the date that the Corporation first distributed its proxy statement to stockholders for the immediately preceding
annual meeting of stockholders. In no event shall the adjournment or postponement of an annual meeting, or the public
disclosure of such an adjournment or postponement, commence a new time period (or extend any time period) for the giving of
a Notice of Proxy Access Nomination as described above.
(c)
The maximum number of Stockholder Nominees nominated by all Eligible Stockholders that will be
included in the Corporation’s proxy materials with respect to an annual meeting of stockholders shall not exceed the greater of
(i) two (2) or (ii) twenty percent (20%) of the number of directors in office as of the last day on which a Notice of Proxy Access
Nomination may be delivered pursuant to and in accordance with this Section 13 (the “Final Proxy Access Nomination Date”)
or, if such amount is not a whole number, the closest whole number below twenty percent (20%) (such greater number, as it
may be adjusted pursuant to this Section 13(c), the “Permitted Number”). In the event that one or more vacancies for any
reason occurs on the Board of Directors after the Final Proxy Access Nomination Date but before the date of the annual
meeting and the Board of Directors resolves to reduce the size of the Board of Directors in connection therewith, the Permitted
Number shall be calculated based on the number of directors in office as so reduced. In addition, the Permitted Number shall be
reduced by (i) the number of individuals who will be included in the Corporation’s proxy materials as nominees recommended
by the Board of Directors pursuant to an agreement, arrangement or other understanding with a stockholder or group of
stockholders (other than any such agreement, arrangement or understanding entered into in connection with an acquisition of
stock from the Corporation by such stockholder or group of stockholders) and (ii) the number of directors in office as of the
Final Proxy Access Nomination Date who were included in the Corporation’s proxy materials as Stockholder Nominees for any
of the three (3) preceding annual meetings of stockholders (including any persons counted as Stockholder Nominees pursuant
to the immediately succeeding sentence) and whose re-election at the upcoming annual meeting is being recommended by the
Board of Directors. For purposes of determining when the Permitted Number has been reached, any individual nominated by an
Eligible Stockholder for inclusion in the Corporation’s proxy materials pursuant to this Section 13 whose nomination is
subsequently withdrawn or whom the Board of Directors decides to nominate for election to the Board of Directors shall be
counted as one of the Stockholder Nominees. Any Eligible Stockholder submitting more than one Stockholder Nominee for
inclusion in the Corporation’s proxy materials pursuant to this Section 13 shall rank such Stockholder Nominees based on the
order in which the Eligible Stockholder desires such Stockholder Nominees to be selected for inclusion in the Corporation’s
proxy materials in the event that the total number of Stockholder Nominees submitted by Eligible Stockholders pursuant to this
Section 13 exceeds the Permitted Number. In the event that the number of Stockholder Nominees submitted by Eligible
Stockholders pursuant to this Section 13 exceeds the Permitted Number, the highest ranking Stockholder Nominee who meets
the requirements of this Section 13 from each Eligible Stockholder will be selected for inclusion in the Corporation’s proxy
materials until the Permitted Number is reached, going in order of the amount (largest to smallest) of shares of common stock
of the Corporation each Eligible Stockholder disclosed as Owned in its Notice of Proxy Access Nomination. If the Permitted
Number is not reached after the highest ranking Stockholder Nominee who meets the requirements of this Section 13 from each
Eligible Stockholder has been selected, then the next highest ranking Stockholder Nominee who meets the requirements of this
Section 13 from each Eligible Stockholder will be selected for inclusion in the Corporation’s proxy materials, and this process
will continue as many times as necessary, following the same order each time, until the Permitted Number is reached.
Notwithstanding anything to the contrary contained in this Section 13, the Corporation shall not be required to include any
Stockholder Nominees in its proxy materials pursuant to this Section 13 for any meeting of stockholders for which the
Secretary of the Corporation receives a notice (whether or not subsequently withdrawn) that a stockholder intends to nominate
one or more persons for election to the Board of Directors pursuant to clause (b) of the first paragraph of Section 2 this Article
III.
(d)
An “Eligible Stockholder” is a stockholder or group of no more than twenty (20) stockholders
(counting as one stockholder, for this purpose, any two (2) or more funds that are part of the same Qualifying Fund Group (as
defined below)) that (i) has Owned (as defined in Section 13(e)) at least the Required Shares (as defined below) continuously
throughout the three (3)-year period preceding and including the date the Notice of Proxy Access Nomination is delivered to or
mailed and received at the principal executive offices of the Corporation in accordance with this Section 13 (the “Minimum
Holding Period”), (ii) continues to Own the Required Shares through the date of the annual meeting and (iii) meets all other
requirements of this Section 13. “Required Shares” means that number of shares of common stock of the Corporation that
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represents at least three percent (3%) of the number of outstanding shares of common stock of the Corporation as of both (A)
the most recent date for which such amount was given in any filing by the Corporation with the Securities and Exchange
Commission prior to the start of the Minimum Holding Period and (B) the most recent date for which such amount was given
in any filing by the Corporation with the Securities and Exchange Commission prior to the date the Notice of Proxy Access
Nomination is delivered to or mailed and received at the principal executive offices of the Corporation in accordance with this
Section 13. A “Qualifying Fund Group” means two (2) or more funds that are (i) under common management and investment
control, (ii) under common management and funded primarily by the same employer or (iii) a “group of investment companies”
as such term is defined in Section 12(d)(1)(G)(ii) of the Investment Corporation Act of 1940, as amended. Whenever the
Eligible Stockholder consists of a group of stockholders (including a group of funds that are part of the same Qualifying Fund
Group), (i) each provision in this Section 13 that requires the Eligible Stockholder to provide any written statements,
representations, undertakings, agreements or other instruments or to meet any other conditions shall be deemed to require each
stockholder (including each individual fund) that is a member of such group to provide such statements, representations,
undertakings, agreements or other instruments and to meet such other conditions (except that the members of such group may
aggregate the shares that each member has Owned continuously throughout the Minimum Holding Period in order to meet the
three percent (3%) Ownership requirement of the “Required Shares” definition) and (ii) a breach of any obligation, agreement
or representation under this Section 13 by any member of such group shall be deemed a breach by the Eligible Stockholder. No
stockholder may be a member of more than one group of stockholders constituting an Eligible Stockholder with respect to any
annual meeting.
(e)
For purposes of this Section 13, a stockholder shall be deemed to “Own” only those outstanding
shares of common stock of the Corporation as to which the stockholder possesses both (i) the full voting and investment rights
pertaining to the shares and (ii) the full economic interest in (including the opportunity for profit from and risk of loss on) such
shares; provided that the number of shares calculated in accordance with clauses (i) and (ii) shall not include any shares (A)
sold by such stockholder or any of its affiliates in any transaction that has not been settled or closed, (B) borrowed by such
stockholder or any of its affiliates for any purposes or purchased by such stockholder or any of its affiliates pursuant to an
agreement to resell, or (C) subject to any option, warrant, forward contract, swap, contract of sale, or other derivative or similar
instrument or agreement entered into by such stockholder or any of its affiliates, whether any such instrument or agreement is
to be settled with shares or with cash based on the notional amount or value of shares of outstanding common stock of the
Corporation, in any such case which instrument or agreement has, or is intended to have, the purpose or effect of (1) reducing
in any manner, to any extent or at any time in the future, such stockholder’s or its affiliates’ full right to vote or direct the voting
of any such shares and/or (2) hedging, offsetting or altering to any degree any gain or loss realized or realizable from
maintaining the full economic ownership of such shares by such stockholder or affiliate. A stockholder shall “Own” shares held
in the name of a nominee or other intermediary so long as the stockholder retains the right to instruct how the shares are voted
with respect to the election of directors and possesses the full economic interest in the shares. A stockholder’s Ownership of
shares shall be deemed to continue during any period in which (i) the stockholder has loaned such shares, provided that the
stockholder has the power to recall such loaned shares on five (5) business days’ notice and includes in the Notice of Proxy
Access Nomination an agreement that it (A) will promptly recall such loaned shares upon being notified that any of its
Stockholder Nominees will be included in the Corporation’s proxy materials and (B) will continue to hold such recalled shares
through the date of the annual meeting or (ii) the stockholder has delegated any voting power by means of a proxy, power of
attorney or other instrument or arrangement which is revocable at any time by the stockholder. The terms “Owned,” “Owning”
and other variations of the word “Own” shall have correlative meanings. Whether outstanding shares of common stock of the
Corporation are “Owned” for these purposes shall be decided by the Board of Directors.
(f)
To be in proper written form, a Notice of Proxy Access Nomination must set forth or be
accompanied by the following:
(i)
a statement by the Eligible Stockholder (A) setting forth and certifying as to the number of
shares it Owns and has Owned continuously throughout the Minimum Holding Period, (B) agreeing to continue to Own the
Required Shares through the date of annual meeting and (C) indicating whether it intends to continue to own the Required
Shares for at least one year following the annual meeting;
(ii)
one or more written statements from the record holder of the Required Shares (and from
each intermediary through which the Required Shares are or have been held during the Minimum Holding Period) verifying
that, as of a date within seven (7) calendar days prior to the date the Notice of Proxy Access Nomination is delivered to or
mailed and received at the principal executive offices of the Corporation, the Eligible Stockholder Owns, and has Owned
continuously throughout the Minimum Holding Period, the Required Shares, and the Eligible Stockholder’s agreement to
provide, within five (5) business days after the record date for determining the stockholders entitled to receive notice of the
annual meeting, one or more written statements from the record holder and such intermediaries verifying the Eligible
Stockholder’s continuous Ownership of the Required Shares through the record date;
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(iii)
a copy of the Schedule 14N that has been or is concurrently being filed with the Securities
and Exchange Commission as required by Rule 14a-18 under the Exchange Act;
(iv)
the information, representations, agreements and other documents that would be required to
be set forth in or included with a Nomination Notice pursuant to Section 2 of this Article III (including the written consent of
each Stockholder Nominee to being named as a nominee and to serving as a director if elected and the written representation
and agreement of each Stockholder Nominee required by Section 14 of this Article III);
(v)
the details of any relationship that existed within the past three (3) years and that would
have been described pursuant to Item 6(e) of Schedule 14N (or any successor item) if it existed on the date of submission of the
Schedule 14N;
(vi)
a representation that the Eligible Stockholder (A) did not acquire, and is not holding, any
securities of the Corporation for the purpose or with the intent of changing or influencing control of the Corporation, (B) has
not nominated and will not nominate for election to the Board of Directors at the annual meeting any person other than the
Stockholder Nominee(s) it is nominating pursuant to this Section 13, (C) has not engaged and will not engage in, and has not
and will not be a “participant” in another person’s, “solicitation” within the meaning of Rule 14a-1(l) under the Exchange Act
in support of the election of any individual as a director at the annual meeting other than its Stockholder Nominee(s) or a
nominee of the Board of Directors, (D) has not distributed and will not distribute to any stockholder of the Corporation any
form of proxy for the annual meeting other than the form distributed by the Corporation, (E) has complied and will comply
with all laws, rules and regulations applicable to solicitations and the use, if any, of soliciting material in connection with the
annual meeting and (F) has provided and will provide facts, statements and other information in all communications with the
Corporation and its stockholders that are or will be true and correct in all material respects and do not and will not omit to state
a material fact necessary in order to make the statements made, in light of the circumstances under which they were made, not
misleading;
(vii)
an undertaking that the Eligible Stockholder agrees to (A) assume all liability stemming
from any legal or regulatory violation arising out of the Eligible Stockholder’s communications with the stockholders of the
Corporation or out of the information that the Eligible Stockholder provided to the Corporation, (B) indemnify and hold
harmless the Corporation and each of its directors, officers and employees individually against any liability, loss or damages in
connection with any threatened or pending action, suit or proceeding, whether legal, administrative or investigative, against the
Corporation or any of its directors, officers or employees arising out of any nomination submitted by the Eligible Stockholder
pursuant to this Section 13 or any solicitation or other activity in connection therewith and (C) file with the Securities and
Exchange Commission any solicitation or other communication with the stockholders of the Corporation relating to the
meeting at which its Stockholder Nominee(s) will be nominated, regardless of whether any such filing is required under
Regulation 14A of the Exchange Act or whether any exemption from filing is available for such solicitation or other
communication under Regulation 14A of the Exchange Act;
(viii)
in the case of a nomination by an Eligible Stockholder consisting of a group of
stockholders, the designation by all group members of one member of the group that is authorized to receive communications,
notices and inquiries from the Corporation and to act on behalf of all members of the group with respect to all matters relating
to the nomination under this Section 13 (including withdrawal of the nomination); and
(ix)
in the case of a nomination by an Eligible Stockholder consisting of a group of stockholders
in which two (2) or more funds are intended to be treated as one stockholder for purposes of qualifying as an Eligible
Stockholder, documentation reasonably satisfactory to the Corporation that demonstrates that the funds are part of the same
Qualifying Fund Group.
(g)
In addition to the information required or requested pursuant to Section 13(f) or any other provision
of these By-Laws, (i) the Corporation may require any proposed Stockholder Nominee to furnish any other information (A) that
may reasonably be requested by the Corporation to determine whether the Stockholder Nominee would be independent under
the Independence Standards, (B) that could be material to a reasonable stockholder’s understanding of the independence, or
lack thereof, of such Stockholder Nominee or (C) that may reasonably be requested by the Corporation to determine the
eligibility of such Stockholder Nominee to be included in the Corporation’s proxy materials pursuant to this Section 13 or to
serve as a director of the Corporation, and (ii) the Corporation may require the Eligible Stockholder to furnish any other
information that may reasonably be requested by the Corporation to verify the Eligible Stockholder’s continuous Ownership of
the Required Shares throughout the Minimum Holding Period and through the date of the annual meeting.
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(h)
The Eligible Stockholder may, at its option, provide to the Secretary of the Corporation, at the time
the Notice of Proxy Access Nomination is provided, a written statement, not to exceed five hundred (500) words, in support of
its Stockholder Nominee(s)’ candidacy (a “Supporting Statement”). Only one Supporting Statement may be submitted by an
Eligible Stockholder (including any group of stockholders together constituting an Eligible Stockholder) in support of its
Stockholder Nominee(s). Notwithstanding anything to the contrary contained in this Section 13, the Corporation may omit
from its proxy materials any information or Supporting Statement (or portion thereof) that it, in good faith, believes would
violate any applicable law, rule or regulation.
(i)
In the event that any information or communications provided by an Eligible Stockholder or a
Stockholder Nominee to the Corporation or its stockholders is not, when provided, or thereafter ceases to be true and correct in
all material respects or omits to state a material fact necessary to make the statements made, in light of the circumstances under
which they were made, not misleading, such Eligible Stockholder or Stockholder Nominee, as the case may be, shall promptly
notify the Secretary of the Corporation of any such defect and of the information that is required to correct any such defect.
Without limiting the foregoing, an Eligible Stockholder shall provide immediate notice to the Corporation if the Eligible
Stockholder ceases to Own any of the Required Shares prior to the date of the annual meeting. In addition, any person
providing any information to the Corporation pursuant to this Section 13 shall further update and supplement such information,
if necessary, so that all information provided (or required to be provided) pursuant to this Section 13 shall be true and correct as
of the record date for determining the stockholders entitled to receive notice of the annual meeting, and such update and
supplement shall be delivered to or be mailed and received by the Secretary at the principal executive offices of the Corporation
not later than five (5) business days after the record date for determining the stockholders entitled to receive notice of such
annual meeting. For the avoidance of doubt, no notification, update or supplement provided pursuant to this Section 13(i) or
otherwise shall be deemed to cure any defect in any previously provided information or communications or limit the remedies
available to the Corporation relating to any such defect (including the right to omit a Stockholder Nominee from its proxy
materials pursuant to this Section 13).
(j)
Notwithstanding anything to the contrary contained in this Section 13, the Corporation shall not be
required to include in its proxy materials, pursuant to this Section 13, any Stockholder Nominee (i) who would not be an
independent director under the Independence Standards, (ii) whose election as a member of the Board of Directors would cause
the Corporation to be in violation of these By-Laws, the Certificate of Incorporation, the rules and listing standards of the
securities exchanges upon which the stock of the Corporation is listed or traded, or any applicable law, rule or regulation, (iii)
who is or has been, within the past three (3) years, an officer or director of a competitor, as defined in Section 8 of the Clayton
Antitrust Act of 1914, (iv) who is a named subject of a pending criminal proceeding (excluding traffic violations and other
minor offenses) or has been convicted in such a criminal proceeding within the past ten (10) years, (v) who is subject to any
order of the type specified in Rule 506(d) of Regulation D promulgated under the Securities Act of 1933, as amended, or (vi)
who shall have provided any information to the Corporation or its stockholders that was untrue in any material respect or that
omitted to state a material fact necessary to make the statements made, in light of the circumstances in which they were made,
not misleading.
(k)
Notwithstanding anything to the contrary set forth herein, if (i) a Stockholder Nominee and/or the
applicable Eligible Stockholder breaches any of its agreements or representations or fails to comply with any of its obligations
under this Section 13 or (ii) a Stockholder Nominee otherwise becomes ineligible for inclusion in the Corporation’s proxy
materials pursuant to this Section 13, or dies, becomes disabled or otherwise becomes ineligible or unavailable for election at
the annual meeting, in each case as determined by the Board of Directors (or any duly authorized committee thereof) or the
chairman of the annual meeting, (A) the Corporation may omit or, to the extent feasible, remove the information concerning
such Stockholder Nominee and the related Supporting Statement from its proxy materials and/or otherwise communicate to its
stockholders that such Stockholder Nominee will not be eligible for election at the annual meeting, (B) the Corporation shall
not be required to include in its proxy materials any successor or replacement nominee proposed by the applicable Eligible
Stockholder or any other Eligible Stockholder and (C) the chairman of the annual meeting shall declare that the nomination is
defective and such defective nomination shall be disregarded, notwithstanding that proxies in respect of such vote may have
been received by the Corporation.
(l)
Any Stockholder Nominee who is included in the Corporation’s proxy materials for a particular
annual meeting of stockholders but either (i) withdraws from or becomes ineligible or unavailable for election at the annual
meeting, or (ii) does not receive at least twenty-five percent (25%) of the votes cast in favor of such Stockholder Nominee’s
election, will be ineligible to be a Stockholder Nominee pursuant to this Section 13 for the next two (2) annual meetings of
stockholders. For the avoidance of doubt, the immediately preceding sentence shall not prevent any stockholder from
nominating any person to the Board of Directors pursuant to clause (b) of the first paragraph of Section 2 this Article III.
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(m)
This Section 13 provides the exclusive method for a stockholder to include nominees for election to
the Board of Directors in the Corporation’s proxy materials.
Section 14. Director Nominee Representation and Agreement. In order to be eligible for election or re-election as a
director of the Corporation, a person must deliver to the Secretary at the principal executive offices of the Corporation a written
representation and agreement that such person (a) is not and will not become a party to (i) any agreement, arrangement or
understanding with, and has not given any commitment or assurance to, any person or entity as to how such person, if elected
as a director of the Corporation, will act or vote on any issue or question (a “Voting Commitment”) that has not been disclosed
to the Corporation in such representation and agreement or (ii) any Voting Commitment that could limit or interfere with such
person’s ability to comply, if elected as a director of the Corporation, with such person’s fiduciary duties under applicable law,
(b) is not and will not become a party to any agreement, arrangement or understanding with any person or entity other than the
Corporation with respect to any direct or indirect compensation, reimbursement or indemnification in connection with such
person’s nomination, candidacy, service or action as a director that has not been disclosed to the Corporation in such
representation and agreement, (c) would be in compliance, if elected as a director of the Corporation, and will comply with the
Corporation’s code of business ethics, corporate governance guidelines, securities trading policies and any other policies or
guidelines of the Corporation applicable to directors and (d) will make such other acknowledgments, enter into such
agreements and provide such information as the Board of Directors requires of all directors, including promptly submitting all
completed and signed questionnaires required of the Corporation’s directors.
ARTICLE IV
OFFICERS
Section 1. Designation. The Corporation shall have such officers with such titles and duties as set forth in these ByLaws, in a resolution of the Board of Directors or as chosen pursuant to Section 13 of this Article IV.
Section 2. Election and Qualification. Except as provided in Section 13, the officers of the Corporation shall be
elected by the Board of Directors and, if specifically determined by the Board of Directors, may consist of a Chairman of the
Board, Vice Chairman of the Board, Chief Executive Officer, President, Chief Operating Officer, Chief Financial Officer, one
or more Vice Presidents, a Secretary, a Treasurer, one or more Assistant Secretaries and Assistant Treasurers, and such other
officers and agents as the Board of Directors may deem advisable or as may be provided in Section 13 of this Article IV. Any
number of offices may be held by the same person, unless otherwise prohibited by law or the Certificate of Incorporation. The
officers of the Corporation need not be stockholders of the Corporation nor, except in the case of the Chairman or Vice
Chairman of the Board of Directors, need such officers be directors of the Corporation.
Section 3. Term of Office. Officers shall be chosen in such manner and shall hold their office for such term as
determined by the Board of Directors. Each officer shall hold office from the time of his or her election and qualification to the
time at which his or her successor is elected and qualified, or until his or her earlier resignation, removal or death.
Section 4. Resignation. Any officer of the Corporation may resign at any time by giving written notice of such
resignation to the Chairman of the Board of Directors, the Chief Executive Officer or the President. Any such resignation shall
take effect at the time specified therein or, if no time be specified, upon receipt thereof by the Chairman of the Board of
Directors, the Chief Executive Officer or the President. The acceptance of such resignation shall not be necessary to make it
effective.
Section 5. Removal. Any officer may be removed at any time, with or without cause, by the Board of Directors.
Section 6. Compensation. The compensation of each officer shall be determined by the Board of Directors or by an
appropriate committee of the Board of Directors.
Section 7. The Chairman and the Vice Chairman of the Board of Directors. The Chairman of the Board shall, subject
to the direction and oversight of the Board, oversee the business plans and policies of the Corporation, and shall oversee the
implementation of those business plans and policies. The Chairman shall report to the Board, shall preside as chairman at
meetings of the Board of Directors and at all meetings of the stockholders, and shall have general authority to execute bonds,
deeds and contracts in the name of and on behalf of the Corporation. In the absence or disability of the Chairman, the Vice
Chairman, the Chief Executive Officer or such other member of the Board of Directors as is designated by the Chairman of the
Board of Directors or by the Board of Directors shall be vested with and shall perform all powers and duties of the Chairman
(or such limited powers and duties as is designated by the Chairman or the Board of Directors, including presiding at a meeting
of the Board of Directors or the stockholders). The Chairman and Vice Chairman of the Board, as determined by the Board,
may also act in such capacities as non-officer directors.
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Section 8. Chief Executive Officer. The Chief Executive Officer shall, subject to the direction of the Board, establish
and implement the business plans, policies and procedures of the Corporation. The Chief Executive Officer shall report to the
Board, shall preside as chairman over meetings of the Board or the stockholders in the absence of the Chairman or Vice
Chairman of the Board or if so designated by the Chairman of the Board of Directors, and shall have general authority to
execute bonds, deeds and contracts in the name of and on behalf of the Corporation and in general to exercise all the powers
generally appertaining to the Chief Executive Officer of a corporation.
Section 9. President, Chief Operating Officer and Chief Financial Officer. The President, the Chief Operating Officer
and the Chief Financial Officer shall have such duties as shall be assigned to each from time to time by the Chairman of the
Board, the Chief Executive Officer and by the Board of Directors.
Section 10. Vice President. Each Vice President shall have such powers and shall perform such duties as shall be
assigned to him or her by or at the direction of the Board of Directors or as provided in Section 13 of this Article IV.
Section 11. Secretary. The Secretary shall attend meetings of the Board of Directors and stockholders and record votes
and minutes of such proceedings, subject to the direction of the Chairman; assist in issuing calls for meetings of stockholders
and directors; keep the seal of the Corporation and affix it to such instruments as may be required from time to time; keep the
books and records of the Corporation; attest the Corporation’s execution of instruments when requested and appropriate; make
such reports to the Board of Directors as are properly requested; and perform such other duties incident to the office of
Secretary and those that may be otherwise assigned to the Secretary from time to time by the Chief Executive Officer, the
President or the Chairman of the Board of Directors.
Section 12. Treasurer. The Treasurer shall have custody of all corporate funds and securities and shall keep full and
accurate accounts of receipts and disbursements in books belonging to the Corporation. The Treasurer shall deposit or disburse
all moneys and other property in the name and to the credit of the Corporation as may be designated by the President or the
Board of Directors. The Treasurer shall render to the Chief Executive Officer, the President, the Chief Financial Officer and the
Board of Directors, whenever they may request it, an account of all his or her transactions as Treasurer and of the financial
condition of the Corporation. The Treasurer shall perform other duties incident to the office of Treasurer as the Chief Executive
Officer, the President, the Chief Financial Officer or the Board of Directors shall from time to time designate.
Section 13. Other Officers. Such other officers as the Board of Directors may choose shall perform such duties and
have such powers as from time to time may be assigned to them by the Board of Directors. The Board of Directors may
delegate to any other officer of the Corporation the power to choose such other officers and to prescribe their respective duties
and powers.
ARTICLE V
STOCK
Section 1. Form of Certificates. The shares of capital stock of the Corporation shall be represented by certificates,
provided that the Board of Directors may provide by resolution that some or all of any or all classes or series of the
Corporation’s capital stock shall be uncertificated shares. Any such resolution shall not apply to shares theretofore represented
by a certificate until such certificate is surrendered to the Corporation. Notwithstanding the adoption of any such resolution by
the Board of Directors, every holder of capital stock in the Corporation represented by certificates and, upon request, every
holder of uncertificated shares, shall be entitled to have a certificate signed, in the name of the Corporation, by (i) the Chairman
or Vice Chairman of the Board of Directors, the Chief Executive Officer, the President or a Vice President and (ii) the Treasurer
or an Assistant Treasurer, or the Secretary or an Assistant Secretary of the Corporation, certifying the number of shares owned
by such holder of stock in the Corporation.
Section 2. Signatures. Any or all of the signatures on a certificate may be a facsimile. In case any officer, transfer
agent or registrar who has signed or whose facsimile signature has been placed upon a certificate shall have ceased to be such
officer, transfer agent or registrar before such certificate is issued, it may be issued by the Corporation with the same effect as if
such person were such officer, transfer agent or registrar at the date of issue.
Section 3. Lost, Destroyed, Stolen or Mutilated Certificates. The Corporation may issue a new certificate of stock or
uncertificated shares in place of any certificate theretofore issued by the Corporation alleged to have been lost, stolen or
destroyed, upon the making of an affidavit of that fact by the person claiming the certificate of stock to be lost, stolen or
destroyed. The Corporation may, in its discretion and as a condition precedent to such an issuance of a new certificate or
uncertificated shares, require the owner of such lost, stolen or destroyed certificate, or such person’s legal representative, to
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advertise the same in such manner as the Corporation shall require and/or to give the Corporation a bond in such sum as it may
direct as indemnity against any claim that may be made against the Corporation with respect to the certificate alleged to have
been lost, stolen or destroyed.
Section 4. Transfers. Stock of the Corporation shall be transferable in the manner prescribed by law and in these ByLaws. Transfers of stock shall be made on the books of the Corporation, and, in the case of certificated shares of capital stock,
only by the person named in the certificate or by such person’s attorney lawfully constituted in writing and upon the surrender
of the certificate therefor, properly endorsed for transfer and payment of all necessary transfer taxes, or, in the case of
uncertificated shares of capital stock, upon receipt of proper transfer instructions from the registered holder of the shares or by
such person’s attorney lawfully constituted in writing, and upon payment of all necessary transfer taxes and compliance with
appropriate procedures for transferring shares in uncertificated form; provided, however, that such surrender and endorsement,
compliance or payment of taxes shall not be required in any case in which the officers of the Corporation shall determine to
waive such requirement. With respect to certificated shares of capital stock, every certificate exchanged, returned or
surrendered to the Corporation shall be marked “Cancelled,” with the date of cancellation, by the Secretary or Assistant
Secretary of the Corporation or the transfer agent thereof. No transfer of stock shall be valid as against the Corporation for any
purpose until it shall have been entered in the stock records of the Corporation by an entry showing from and to whom
transferred.
Section 5. Transfer and Registry Agents. The Corporation may from time to time maintain one or more transfer
offices or agencies and registry offices or agencies at such place or places as may be determined from time to time by the Board
of Directors.
Section 6. Beneficial Owners. The Corporation shall be entitled to recognize the exclusive right of a person registered
on its books as the owner of shares to receive dividends, and to vote as such owner, and to hold liable for calls and assessments
a person registered on its books as the owner of shares, and shall not be bound to recognize any equitable or other claim to or
interest in such share or shares on the part of any other person, whether or not it shall have express or other notice thereof,
except as otherwise provided by law.
ARTICLE VI
GENERAL PROVISIONS
Section 1. Dividends. Subject to the requirements of law and the provisions of the Certificate of Incorporation,
dividends upon the capital stock of the Corporation may be declared by the Board of Directors at any regular or special meeting
of the Board of Directors, and may be paid in cash, in property, or in shares of the Corporation’s capital stock. Before payment
of any dividend, there may be set aside out of any funds of the Corporation available for dividends such sum or sums as the
Board of Directors from time to time, in its absolute discretion, deems proper as a reserve or reserves to meet contingencies, or
for purchasing any of the shares of capital stock, warrants, rights, options, bonds, debentures, notes, scrip or other securities or
evidences of indebtedness of the Corporation, or for equalizing dividends, or for repairing or maintaining any property of the
Corporation, or for any other proper purpose, and the Board of Directors may modify or abolish any such reserve.
Section 2. Disbursements. All checks or demands for money and notes of the Corporation shall be signed by such
officer or officers or such other person or persons as the Board of Directors may from time to time designate.
Section 3. Fiscal Year. The fiscal year of the Corporation shall be the calendar year or as fixed by resolution of the
Board of Directors.
Section 4. Corporate Seal. The corporate seal shall have inscribed thereon the name of the Corporation and shall be in
the form as approved by the Board of Directors from time to time. The seal may be used by causing it or a facsimile thereof to
be impressed or affixed or reproduced or otherwise.
Section 5. Severability. The invalidity or unenforceability of any provision hereof shall not affect the validity or
enforceability of the remaining provisions hereof.
ARTICLE VII
INDEMNIFICATION
Section 1. Power to Indemnify in Actions, Suits or Proceedings Other than Those by or in the Right of the
Corporation. Subject to Section 3 of this Article VII, the Corporation shall indemnify any person who was or is a party or is
threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether civil, criminal,
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administrative or investigative (other than an action by or in the right of the Corporation) by reason of the fact that such person
is or was a director or officer of the Corporation, or is or was a director or officer of the Corporation serving at the request of
the Corporation as a director or officer, employee or agent of another corporation, partnership, joint venture, trust, employee
benefit plan or other enterprise, against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement
actually and reasonably incurred by such person in connection with such action, suit or proceeding if such person acted in good
faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the Corporation, and, with
respect to any criminal action or proceeding, such person had no reasonable cause to believe his or her conduct was unlawful.
The termination of any action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere
or its equivalent, shall not, of itself, create a presumption that such person did not act in good faith and in a manner which such
person reasonably believed to be in or not opposed to the best interests of the Corporation, and, with respect to any criminal
action or proceeding, had reasonable cause to believe that his or her conduct was unlawful.
Section 2. Power to Indemnify in Actions, Suits or Proceedings by or in the Right of the Corporation. Subject to
Section 3 of this Article VII, the Corporation shall indemnify any person who was or is a party or is threatened to be made a
party to any threatened, pending or completed action or suit by or in the right of the Corporation to procure a judgment in its
favor by reason of the fact that such person is or was a director or officer of the Corporation, or is or was a director or officer of
the Corporation serving at the request of the Corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust, employee benefit plan or other enterprise, against expenses (including attorneys’ fees) actually
and reasonably incurred by such person in connection with the defense or settlement of such action or suit if such person acted
in good faith and in a manner such person reasonably believed to be in or not opposed to the best interests of the Corporation;
except that no indemnification shall be made in respect of any claim, issue or matter as to which such person shall have been
adjudged to be liable to the Corporation unless and only to the extent that the Court of Chancery or the court in which such
action or suit was brought shall determine upon application that, despite the adjudication of liability but in view of all the
circumstances of the case, such person is fairly and reasonably entitled to indemnity for such expenses which the Court of
Chancery or such other court shall deem proper.
Section 3. Authorization of Indemnification. Any indemnification under this Article VII (unless ordered by a court)
shall be made by the Corporation only as authorized in the specific case upon a determination that indemnification of the
present or former director or officer is proper in the circumstances because such person has met the applicable standard of
conduct set forth in Section 1 or Section 2 of this Article VII, as the case may be. Such determination shall be made, with
respect to a person who is a director or officer at the time of such determination, (i) by a majority vote of the directors who are
not parties to such action, suit or proceeding, even though less than a quorum, or (ii) by a committee of such directors
designated by a majority vote of such directors, even though less than a quorum, or (iii) if there are no such directors, or if such
directors so direct, by independent legal counsel in a written opinion, or (iv) by the stockholders. To the extent, however, that a
present or former director or officer of the Corporation has been successful on the merits or otherwise in defense of any action,
suit or proceeding described above, or in defense of any claim, issue or matter therein, such person shall be indemnified against
expenses (including attorneys’ fees) actually and reasonably incurred by such person in connection therewith, without the
necessity of authorization in the specific case.
Section 4. Good Faith Defined. For purposes of any determination under Section 3 of this Article VII, a person shall
be deemed to have acted in good faith and in a manner such person reasonably believed to be in or not opposed to the best
interests of the Corporation, or, with respect to any criminal action or proceeding, to have had no reasonable cause to believe
his or her conduct was unlawful, if such person’s action is based on the records or books of account of the Corporation or
another enterprise, or on information supplied to such person by the officers of the Corporation or another enterprise in the
course of their duties, or on the advice of legal counsel for the Corporation or another enterprise or on information or records
given or reports made to the Corporation or another enterprise by an independent certified public accountant or by an appraiser
or other expert selected with reasonable care by the Corporation or another enterprise. The term “another enterprise” as used in
this Section 4 shall mean any other corporation or any partnership, joint venture, trust, employee benefit plan or other
enterprise of which such person is or was serving at the request of the Corporation as a director, officer, employee or agent. The
provisions of this Section 4 shall not be deemed to be exclusive or to limit in any way the circumstances in which a person may
be deemed to have met the applicable standard of conduct set forth in Section 1 or 2 of this Article VII, as the case may be.
Section 5. Indemnification by a Court. Notwithstanding any contrary determination in the specific case under Section
3 of this Article VII, and notwithstanding the absence of any determination thereunder, any director or officer may apply to the
Court of Chancery of the State of Delaware or any other court of competent jurisdiction in the State of Delaware for
indemnification to the extent otherwise permissible under Sections 1 and 2 of this Article VII. The basis of such
indemnification by a court shall be a determination by such court that indemnification of the director or officer is proper in the
circumstances because such person has met the applicable standards of conduct set forth in Section 1 or 2 of this Article VII, as
the case may be. Neither a contrary determination in the specific case under Section 3 of this Article VII nor the absence of any
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determination thereunder shall be a defense to such application or create a presumption that the director or officer seeking
indemnification has not met any applicable standard of conduct. Notice of any application for indemnification pursuant to this
Section 5 shall be given to the Corporation promptly upon the filing of such application. If successful, in whole or in part, the
director or officer seeking indemnification shall also be entitled to be paid the expense of prosecuting such application.
Section 6. Expenses Payable in Advance. Expenses (including attorneys’ fees) incurred by a director or officer in
defending or investigating a threatened or pending civil, criminal, administrative or investigative action, suit or proceeding
shall be paid by the Corporation in advance of the final disposition of such action, suit or proceeding upon receipt of an
undertaking by or on behalf of such director or officer to repay such amount if it shall ultimately be determined that such
person is not entitled to be indemnified by the Corporation as authorized in this Article VII.
Section 7. Nonexclusivity of Indemnification and Advancement of Expenses. The indemnification and advancement
of expenses provided by or granted pursuant to this Article VII shall not be deemed exclusive of any other rights to which those
seeking indemnification or advancement of expenses may be entitled under the Certificate of Incorporation or any By-Law,
agreement, contract, vote of stockholders or disinterested directors or pursuant to the direction (howsoever embodied) of any
court of competent jurisdiction or otherwise, both as to action in such person’s official capacity and as to action in another
capacity while holding such office, it being the policy of the Corporation that indemnification of the persons specified in
Section 1 and 2 of this Article VII shall be made to the fullest extent permitted by law. The provisions of this Article VII shall
not be deemed to preclude the indemnification of any person who is not specified in Section 1 or 2 of this Article VII but whom
the Corporation has the power or obligation to indemnify under the provisions of the Delaware General Corporation Law, or
otherwise.
Section 8. Insurance. The Corporation may purchase and maintain insurance on behalf of any person who is or was a
director or officer of the Corporation, or is or was a director or officer of the Corporation serving at the request of the
Corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust, employee benefit
plan or other enterprise against any liability asserted against such person and incurred by such person in any such capacity, or
arising out of such person’s status as such, whether or not the Corporation would have the power or the obligation to indemnify
such person against such liability under the provisions of this Article VII.
Section 9. Certain Definitions. For purposes of this Article VII, references to “the Corporation” shall include, in
addition to the resulting corporation, any constituent corporation (including any constituent of a constituent) absorbed in a
consolidation or merger which, if its separate existence had continued, would have had power and authority to indemnify its
directors or officers, so that any person who is or was a director or officer of such constituent corporation, or is or was a
director or officer of such constituent corporation serving at the request of such constituent corporation as a director, officer,
employee or agent of another corporation, partnership, joint venture, trust, employee benefit plan or other enterprise, shall stand
in the same position under the provisions of this Article VII with respect to the resulting or surviving corporation as such
person would have with respect to such constituent corporation if its separate existence had continued. For purposes of this
Article VII, references to “fines” shall include any excise taxes assessed on a person with respect to an employee benefit plan;
and references to “serving at the request of the Corporation” shall include any service as a director, officer, employee or agent
of the Corporation which imposes duties on, or involves services by, such director or officer with respect to an employee
benefit plan, its participants or beneficiaries; and a person who acted in good faith and in a manner such person reasonably
believed to be in the interest of the participants and beneficiaries of an employee benefit plan shall be deemed to have acted in a
manner “not opposed to the best interests of the Corporation” as referred to in this Article VII.
Section 10. Survival of Indemnification and Advancement of Expenses. The indemnification and advancement of
expenses provided by, or granted pursuant to, this Article VII shall, unless otherwise provided when authorized or ratified,
continue as to a person who has ceased to be a director or officer and shall inure to the benefit of the heirs, executors and
administrators of such a person.
Section 11. Limitation on Indemnification. Notwithstanding anything contained in this Article VII to the contrary,
except for proceedings to enforce rights to indemnification (which shall be governed by Section 5 hereof), the Corporation shall
not be obligated to indemnify any director or officer (or his or her heirs, executors or personal or legal representatives) or
advance expenses in connection with a proceeding (or part thereof) initiated by such person unless such proceeding (or part
thereof) was authorized or consented to by the Board of Directors of the Corporation.
Section 12. Indemnification of Employees and Agents. The Corporation may, to the extent authorized from time to
time by the Board of Directors, provide rights to indemnification and to the advancement of expenses to employees and agents
of the Corporation similar to those conferred in this Article VII to directors and officers of the Corporation.
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Section 13. Repeal or Modification. Any repeal or other modification of this Article VII shall not limit any rights of
indemnification then existing or arising out of events, acts, omissions or circumstances occurring or existing prior to such
repeal or modification, including, without limitation, the right to indemnification for proceedings commenced after such repeal
or modification to enforce this Article VII with regard to acts, omissions, events or circumstances occurring or existing prior to
such repeal or modification.
Section 14. Severability. If this Article VII or any portion hereof shall be invalidated on any ground by any court of
competent jurisdiction, then the Corporation shall nevertheless indemnify each director and officer of the Corporation as to
costs, charges and expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement with respect to any
proceeding, whether civil, criminal, administrative or investigative, including an action by or in the right of the Corporation, to
the full extent permitted by any applicable portion of this Article VII that shall not have been invalidated and to the full extent
permitted by applicable law.
ARTICLE VIII
AMENDMENTS
Section 1. Amendments. These By-Laws may be altered, amended or repealed, in whole or in part, or new By-Laws
may be adopted by the Board of Directors or by the stockholders.
Section 2. Entire Board of Directors. As used in these By-Laws generally, the term “entire Board of Directors” means
the total number of directors which the Corporation would have if there were no vacancies.
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