
 
        February 12, 2016 
 
 
Shelly A. Heyduk 
O’Melveny & Myers LLP 
sheyduk@omm.com 
 
Re: Alaska Air Group, Inc. 
 Incoming letter dated January 11, 2016 
 
Dear Ms. Heyduk: 
 
 This is in response to your letter dated January 11, 2016 concerning the 
shareholder proposal submitted to Alaska by John Chevedden.  Copies of all of the 
correspondence on which this response is based will be made available on our website at 
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.  For your reference, a 
brief discussion of the Division’s informal procedures regarding shareholder proposals is 
also available at the same website address. 
 
        Sincerely, 
 
        Matt S. McNair 
        Senior Special Counsel 
 
Enclosure 
 
cc:   John Chevedden 
 
  

*** FISMA & OMB Memorandum M-07-16 *** 



 

 
        February 12, 2016 
 
 
 
Response of the Office of Chief Counsel  
Division of Corporation Finance 
 
Re: Alaska Air Group, Inc. 
 Incoming letter dated January 11, 2016 
 
 The proposal requests that the board adopt a “proxy access” bylaw with the 
procedures and criteria set forth in the proposal. 
 
 There appears to be some basis for your view that Alaska may exclude the 
proposal under rule 14a-8(i)(10).  We note your representation that the board has adopted 
a proxy access bylaw that addresses the proposal’s essential objective.  Accordingly, we 
will not recommend enforcement action to the Commission if Alaska omits the proposal 
from its proxy materials in reliance on rule 14a-8(i)(10). 
 
        Sincerely, 
 
        Jacqueline Kaufman 
        Attorney-Adviser 



 
 
 
 
 
 

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

 
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a particular matter to 
recommend enforcement action to the Commission.  In connection with a shareholder proposal 
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company 
in support of its intention to exclude the proposals from the Company’s proxy materials, as well 
as any information furnished by the proponent or the proponent’s representative. 

 
Although Rule 14a-8(k) does not require any communications from shareholders to the 

Commission’s staff, the staff will always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken would be violative of the statute or rule involved.  The receipt by the staff 
of such information, however, should not be construed as changing the staff’s informal 
procedures and proxy review into a formal or adversary procedure. 

 
It is important to note that the staff’s and Commission’s no-action responses to 

Rule 14a-8(j) submissions reflect only informal views.  The determinations reached in these 
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to 
the proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholders proposals in its proxy materials.  Accordingly a discretionary 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have 
against the company in court, should the management omit the proposal from the company’s 
proxy material. 



 
 

  

BEIJING 

BRUSSELS 

CENTURY CITY 

HONG KONG 

LONDON 

LOS ANGELES 

NEW YORK 

610 Newport Center Drive, 17th Floor 
Newport Beach, California  92660-6429 

TELEPHONE  (949) 823-6900 
FACSIMILE  (949) 823-6994 

www.omm.com 
 

SAN FRANCISCO

SEOUL

SHANGHAI

SILICON VALLEY

SINGAPORE

TOKYO

WASHINGTON, D.C.

 
 

 

OUR FILE NUMBER

11,140-14

WRITER'S DIRECT DIAL

 (949) 823-7968

WRITER'S E-MAIL ADDRESS

 sheyduk@omm.com

 

January 11, 2016 

VIA E-MAIL (shareholderproposals@sec.gov) 
 
Office of Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 
 

Re:  Alaska Air Group, Inc. 
 Shareholder Proposal of John Chevedden 
 Securities Exchange Act of 1934 Rule 14a-8 
 

Dear Ladies and Gentlemen: 

 We submit this letter on behalf of our client, Alaska Air Group, Inc., a Delaware 
corporation (the “Company”), which requests confirmation that the staff (the “Staff”) of the 
Division of Corporation Finance of the U.S. Securities and Exchange Commission (the 
“Commission”) will not recommend enforcement action to the Commission if, in reliance on 
Rule 14a-8 under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), the 
Company omits the enclosed shareholder proposal (the “Proposal”) and statement in support 
thereof (the “Supporting Statement”) submitted by John Chevedden (the “Proponent”) from the 
Company’s proxy materials for its 2016 Annual Meeting of Stockholders (the “2016 Proxy 
Materials”). 

 Pursuant to Rule 14a-8(j) under the Exchange Act, we have: 

• filed this letter with the Commission no later than eighty (80) calendar days before 
the Company intends to file its definitive 2016 Proxy Materials with the Commission; 
and 
 

• concurrently sent copies of this correspondence to the Proponent. 
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A copy of the Proposal and Supporting Statement and the Proponent’s cover letter 
submitting the Proposal are attached hereto as Exhibit A.  Copies of other correspondence with 
the Proponent regarding the Proposal are attached hereto as Exhibit B.  The Company has not 
received any other correspondence relating to the Proposal. 

 Pursuant to the guidance provided in Section F of Staff Legal Bulletin No. 14F 
(October 18, 2011), we ask that the Staff provide its response to this request to Shelly Heyduk, 
on behalf of the Company, at sheyduk@omm.com, and to the Proponent, at 

I. SUMMARY OF THE PROPOSAL 

 On October 29, 2015, the Company received an email from the Proponent containing the 
Proposal and Supporting Statement for inclusion in the Company’s 2016 Proxy Materials.  The 
Proposal requests that the Company’s Board of Directors (the “Board”) adopt a “proxy access” 
bylaw pursuant to which any shareholder or group of shareholders would be permitted to 
nominate candidates for election to the Board, and the Company would be required to include in 
its proxy materials the name and certain information regarding such nominees, in each case 
pursuant to certain procedures described in the Proposal and provided that the shareholder or 
group owns at least 3% of the Company’s outstanding common stock, including recallable 
loaned stock, continuously for at least three years before submitting the nomination.  Under the 
Proposal, the number of shareholder-nominated candidates appearing in the Company’s proxy 
materials may not exceed the greater of (A) two and (B) 25% of the directors then serving.  
See Exhibit A.  

II. EXCLUSION OF THE PROPOSAL 

A.   Basis for Exclusion 

 As discussed more fully below, the Company believes that it may properly exclude the 
Proposal and Supporting Statement from its 2016 Proxy Materials in reliance on Rule 
14a-8(i)(10) because the Company has substantially implemented the Proposal.  

B.  The Proposal May Be Excluded Pursuant to Rule 14a-8(i)(10) Because It Has 
Been Substantially Implemented by the Company 

“Proxy Access” Bylaw Amendment 

 At a meeting of the Board held on December 9, 2015, the Board approved amendments to 
the Company’s Amended and Restated Bylaws (the “Amended Bylaws”) to provide a procedure 
enabling shareholders to nominate directors for inclusion in the Company’s proxy materials, the 
same procedure sought by the Proposal.  The Amended Bylaws were described in and filed as an 
exhibit to a Current Report on Form 8-K filed with the Commission on December 15, 2015.  A 
copy of the Amended Bylaws is also attached hereto as Exhibit C.  The Company believes the 
proxy access provision included in the Amended Bylaws satisfies the Proposal’s essential 
objective of providing shareholders a meaningful proxy access right.  Specifically, the proxy 
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access procedure included in the Amended Bylaws permits a shareholder or group of 
shareholders who have owned 3% or more of the Company’s common stock continuously for at 
least three years to include shareholder-nominated director candidates, representing up to the 
greater of two directors or 20% of the number of directors on the Board, in the Company’s proxy 
statement and on its proxy card. The Company therefore believes that it may exclude the 
Proposal on the basis that the Amended Bylaws substantially implement the Proposal. 

Rule 14a-8(i)(10) Background 

 Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its proxy 
materials if the company has substantially implemented the proposal.  In explaining the scope of 
a predecessor to Rule 14a-8(i)(10), the Commission said that the exclusion is “designed to avoid 
the possibility of shareholders having to consider matters which already have been favorably 
acted upon by the management.”  See Exchange Act Release No. 12598 (July 7, 1976) 
(discussing the rationale for adopting the predecessor of Rule 14a-8(i)(10), which provided as a 
substantive basis for omitting a shareholder proposal that “the proposal has been rendered moot 
by the actions of the management”).  At one time, the Staff interpreted the predecessor rule 
narrowly, considering a proposal to be excludable only if it had been “‘fully’ effected” by the 
company.  See Exchange Act Release No. 19135 at § II.B. 5 (Oct. 14, 1982).  The Commission 
later recognized, however, that the Staff’s narrow interpretation of the predecessor rule “may not 
serve the interests of the issuer’s security holders at large and may lead to an abuse of the 
security holder proposal process,” in particular by enabling proponents to argue “successfully on 
numerous occasions that a proposal may not be excluded as moot in cases where the company 
has taken most but not all of the actions requested by the proposal.”  Id.  Accordingly, the 
Commission proposed in 1982 and adopted in 1983 a revised interpretation of the rule to permit 
the omission of proposals that had been “substantially implemented.”  See Exchange Act Release 
No. 20091 at § II.E.6 (Aug. 16, 1983) (indicating that the Staff’s “previous formalistic 
application of” the predecessor rule “defeated its purpose” because the interpretation allowed 
proponents to obtain a shareholder vote on an existing company policy by changing only a few 
words).  The Commission later codified this revised interpretation in Exchange Act Release No. 
40018 at n.30 (May 21, 1998) (the “1998 Release”).  Thus, when a company has already taken 
action to address the underlying concerns and essential objectives of a shareholder proposal, the 
Staff has concurred that the proposal has been “substantially implemented” and may be 
excluded.  See, e.g., General Electric Co. (avail. Mar. 3, 2015); Exelon Corp. (avail. Feb. 26, 
2010); Exxon Mobil Corp. (Burt) (avail. Mar. 23, 2009); Anheuser-Busch Companies, Inc. (avail. 
Jan. 17, 2007); ConAgra Foods, Inc. (avail. July 3, 2006); Johnson & Johnson (avail. Feb. 17, 
2006); Talbots Inc. (avail. Apr. 5, 2002); Exxon Mobil Corp. (avail. Jan. 24, 2001); Masco Corp. 
(avail. Mar. 29, 1999); The Gap, Inc. (avail. Mar. 8, 1996). 

 Applying this standard, the Staff has noted that “a determination that a company has 
substantially implemented the proposal depends upon whether [the company’s] particular 
policies, practices and procedures compare favorably with the guidelines of the proposal.” 
Texaco, Inc. (avail. Mar. 28, 1991).  Even if a company’s actions do not go as far as those 
requested by the shareholder proposal, however, they nonetheless may be deemed to “compare 
favorably” with the requested actions.  See, e.g., Walgreen Co. (avail. Sept. 26, 2013) (permitting 
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exclusion of a proposal requesting elimination of supermajority voting requirements in the 
company’s governing documents where the company had eliminated all but one of the 
supermajority voting requirements.); Johnson & Johnson (avail. Feb. 17, 2006) (permitting 
exclusion of a proposal that requested the company to confirm the legitimacy of all current and 
future U.S. employees because the company had verified the legitimacy of 91% of its domestic 
workforce); Masco Corp. (avail. Mar. 29, 1999) (permitting exclusion of a proposal seeking 
adoption of a standard for independence of the company’s outside directors because the company 
had adopted a standard that, unlike the one specified in the proposal, added the qualification that 
only material relationships with affiliates would affect a director’s independence).  In other 
words, a company can satisfy the substantial implementation standard under Rule 14a-8(i)(10) 
by satisfactorily addressing the underlying concerns and essential objectives of a shareholder 
proposal without implementing precisely the actions or achieving all of the objectives 
contemplated by the proposal. 

 Further, the Staff has indicated that a company need not implement a proposal in exactly 
the same manner set forth by the proponent.  See 1998 Release at n.30 and accompanying test., 
In particular, the Staff has concurred that companies, when substantially implementing a 
shareholder proposal, may address aspects of implementation on which a proposal is silent or 
which may differ from the manner in which the proponent would implement the proposal.  For 
example, in a number of cases, the Staff has concurred that a company has substantially 
implemented a shareholder proposal to effect specified action through an amendment to its 
bylaws or certificate of incorporation where the company imposed procedural requirements or 
limitations not contemplated by the shareholder proposal.  For example, in General Electric 
Company (avail. Mar. 3, 2015), the company received a shareholder proposal requesting that the 
board adopt a proxy access bylaw permitting a shareholder or group thereof that has beneficially 
owned 3% or more of the company’s outstanding stock continuously for at least three years to 
nominate directors to be included in the company’s proxy materials, so long as the number of 
shareholder-nominated candidates appearing in the company’s proxy materials does not exceed 
20% of the number of directors then serving.  The Staff concurred that the company had 
substantially implemented the proposal by adopting a proxy access bylaw that, while consistent 
in most respects with the shareholder proposal, also imposed additional restrictions not 
contemplated by the proposal, including: (1) a 20-shareholder cap on the number of shareholders 
who may aggregate to satisfy the 3% ownership threshold; and (2) several additional 
representations and undertakings required to be made by the nominating shareholder, including 
that the shareholder (a) will not distribute to any shareholder any form of proxy for the annual 
meeting other than the form distributed by the company, (b) intends to continue to own the 
requisite number of shares through the date of the annual meeting and for at least one year 
following the meeting and (c) will indemnify and hold harmless the company and each of its 
directors, officers and employees against specified losses arising from nominations submitted by 
the shareholder. 

 The Staff’s conclusion in General Electric Company is consistent with prior Staff letters 
allowing companies to exclude shareholder proposals requesting that shareholders be accorded 
certain rights where the company had already provided for the rights on substantially similar 
terms but had imposed exceptions or limitations not contemplated by the shareholder proposals.  
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In AGL Resources, Inc. (avail. Mar. 5, 2015), the Staff agreed that the company had substantially 
implemented a proposal requesting that shareholders holding in the aggregate 25% of the 
company’s stock be able to call a special meeting where the board also imposed a one-year 
holding period requirement for eligible shares. In Bank of America Corp. (avail. Dec. 15, 2010), 
the Staff agreed that the company had substantially implemented a proposal requesting that the 
board amend the company’s governing documents to give holders of 10% of the company’s 
stock the power to call a special meeting, where the board had adopted a bylaw giving holders of 
at least 10% of the company’s stock the right to call a special meeting but imposed additional 
requirements not outlined in the proposal.  The additional requirements included, among others, 
that shareholders requesting a special meeting must submit (a) a statement regarding the purpose 
of the meeting, which must be signed by shareholders owning the requisite number of shares, as 
well as (b) documentary evidence of each such shareholder’s record and beneficial ownership of 
the stock.  Similarly, in Chevron Corp. (avail. Feb. 19, 2008) and Citigroup Inc. (avail. Feb. 12, 
2008), the Staff concurred that each company could exclude special meeting shareholder 
proposals under Rule 14a-8(i)(10) because each company had adopted a provision allowing 
shareholders to call a special meeting unless, among other things, an annual or special meeting 
that included the matters proposed to be addressed at the special meeting had been held within 
the preceding 12 months.  See also Hewlett-Packard Co. (avail. Dec. 11, 2007) (allowing 
exclusion of a proposal requesting that the board permit shareholders to call a special meeting 
where the company proposed to adopt a bylaw allowing shareholders to call a special meeting 
unless the board determined in good faith that the business specified in the shareholders’ request 
had been addressed at a meeting within the past 12 months or would be addressed at an annual 
meeting within 90 days); and General Dynamics Corp. (avail. Feb. 6, 2009) (concurring in the 
exclusion of a special meeting proposal with a 10% ownership threshold, where the company 
planned to adopt a special meeting by-law with an ownership of 10% for special meetings called 
by one shareholder and 25% for special meetings called by a group of shareholders).. 

The Company’s Bylaws Substantially Implement the Proposal 

 The Board’s adoption of the Amended Bylaws on December 9, 2015 substantially 
implemented the proxy access procedure requested by the Proposal.  As discussed further below, 
the Company believes the proxy access provision it has adopted compares favorably to, and 
addresses the essential objective of, the Proposal,  notwithstanding any differences between the 
Proposal and the Company’s proxy access provision. 

• Ownership Threshold; Holding Period 

 The Proposal requires that a nominating shareholder must “have beneficially owned 3% 
or more of the Company’s outstanding common stock, including recallable loaned stock, 
continuously for at least three years before submitting the nomination.”  Article II, Section 10(B) 
of the Amended Bylaws also requires that nominating shareholders satisfy a 3% ownership 
threshold, including recallable loaned stock, and a three-year holding period.  Specifically, 
Article II, Section 10(B) provides that an “Eligible Stockholder” “must have owned (as defined 
below) the Required Ownership Percentage (as defined below) of the corporation’s outstanding 
common stock (the ‘Required Shares’) continuously for the Minimum Holding Period (as 
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defined below) as of both the date the Notice of Proxy Access Nomination is delivered to the 
Secretary of the corporation in accordance with this Section 10 and the close of business on the 
record date for determining the stockholders entitled to vote at the annual meeting of 
stockholders, and thereafter must continue to own the Required Shares through the date of such 
annual meeting (and any postponement or adjournment thereof).”  For purposes of this provision, 
“Required Ownership Percentage” means “3% or more” and “Minimum Holding Period” means 
“3 years.”  In addition, for purposes of satisfying the ownership requirement, Section 10(B) also 
provides that “[a] stockholder’s ownership of shares of common stock shall be deemed to 
continue during any period in which . . . the stockholder has loaned such shares, provided that 
the stockholder has the power to recall such loaned shares on three business days’ notice and 
provides a representation to the corporation that it will promptly recall such loaned shares upon 
being notified that any of its Stockholder Nominees will be included in the corporation’s proxy 
materials . . . .” 

• Number of Nominees 

 The Proposal would limit “the number of shareholder-nominated candidates appearing in 
proxy materials” by capping that number at “one quarter of the directors then serving or two, 
whichever is greater.”  The Company’s Amended Bylaws also provide a limit on the number of 
shareholder-nominated candidates.  Article II, Section 10(D) of the Amended Bylaws provides 
that “[t]he maximum number of Stockholder Nominees nominated by all Eligible Stockholders 
that will be included in the corporation’s proxy materials with respect to an annual meeting of 
stockholders shall be the greater of (1) 20% of the total number of Directors in office (rounded 
down to the nearest whole number) as of the last day on which a Notice of Proxy Access 
Nomination may be timely delivered pursuant to and in accordance with this Section 10 (the 
“Final Proxy Access Nomination Date”), or (2) two.”  Under both the Proposal and the Amended 
Bylaws, at least two shareholder-nominated candidates may be nominated by shareholders 
pursuant to the proxy access right and, based on the current size of the Company’s Board, this is 
also the maximum number of shareholder-nominated candidates that may be nominated by 
shareholders pursuant to the proxy access right.  

• Aggregation Limit 

 The Proposal would permit an “unrestricted number of shareholders” to aggregate their 
holdings of the Company’s common stock for purposes of satisfying the 3% ownership threshold 
set forth in the Proposal.  The Amended Bylaws also permit shareholders to aggregate their 
holdings for purposes of satisfying the ownership threshold, with a limit of 20 on the number of 
shareholders that may so aggregate.  Specifically, Article II, Section 10(B) of the Amended 
Bylaws provides that “a stockholder or an eligible group of no more than 20 stockholders” 
(emphasis added) must have owned the Required Ownership Percentage (as defined in the 
Amended Bylaws) continuously for the Minimum Holding Period (as defined in the Amended 
Bylaws).  The Amended Bylaws are similar in this respect to those in General Electric 
Company, where the company’s bylaws imposed the same 20-shareholder aggregation limit, 
whereas the shareholder proposal provided for no such limit.   
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• Required Shareholder Representations 

 The Proposal would require a shareholder seeking to include nominees in the Company’s 
proxy materials to “certify that (i) it will assume liability stemming from any legal or regulatory 
violation arising out of the Nominator’s communications with the Company shareholders, 
including the Disclosure and Statement; (ii) it will comply with all applicable laws and 
regulations if it uses soliciting material other than the Company’s proxy materials; and (iii) to the 
best of its knowledge, the required shares were acquired in the ordinary course of business, not to 
change or influence control at the Company.”  Paragraphs 6(a), 7(a) and 7(c) of Article II, 
Section 10(F) of the Amended Bylaws contain precisely the same requirements. 

 The Amended Bylaws also require nominating shareholders to make several additional 
representations or undertakings, including that they (a) intend to continue to own the Required 
Shares (as defined in the Amended Bylaws) for at least one year following the date of the annual 
meeting of shareholders; (b) have not nominated and will not nominate another person for 
election to the Board at the annual meeting of shareholders other than the shareholder-nominated 
candidates being nominated pursuant to the proxy access provision in Article II, Section 10 of 
the Amended Bylaws; (c) have not engaged and will not engage in or be a “participant” in 
another person’s “solicitation” within the meaning of Rule 14a-1(l) under the Exchange Act in 
support of anyone other than their shareholder-nominated candidates or the Board’s nominees; 
(d) will not distribute any form of proxy for the annual meeting other than the form distributed 
by the Company; and (e) will indemnify and hold harmless the Company and its directors, 
officers and employees against specified losses arising out of the shareholders’ nominations.  See 
Paragraphs 6 and 7 of Article II, Section 10(F) of the Amended Bylaws.  Many of these 
additional representations and undertakings are the same as those adopted by the company in 
General Electric Company even though the shareholder proposal in that situation was silent on 
those provisions.  As further described above, in a number of cases the staff has concurred that a 
shareholder proposal was substantially implemented even where companies imposed procedural 
requirements or limitations not contemplated by the shareholder proposal.   

• Information Requirements 

 The Proposal requires a nominating shareholder to “give the Company, within the period 
identified in its bylaws, written notice of the information required by the bylaws and any 
Securities and Exchange (SEC) rule about (i) the nominee, including consent to being named in 
proxy materials and to serving as director if elected; and (ii) the Nominator, including proof it 
owns the required shares.”  Article II, Section 10(F) of the Amended Bylaws specify the 
information that a nominating shareholder must provide to the Company about itself and each 
shareholder-nominated candidate, including the consent of each shareholder-nominated 
candidate to being named in the Company’s proxy materials and to serving as a director if 
elected and evidence of the nominating shareholder’s ownership of the required number of 
shares for the minimum holding period specified in the Amended Bylaws. 

• Disclosure Statement 
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 The Proposal permits the nominating shareholder to submit “a statement not exceeding 
500 words in support of the nominee.”  Article II, Section 10(C) also provides that a nominating 
shareholder may submit “a written statement of the Eligible Stockholder, not to exceed 500 
words, in support of the candidacy of the Stockholder Nominee(s), which must be delivered to 
the Secretary of the Corporation at the time the Notice of Proxy Access Nomination Required by 
this Section 10 is delivered (the “Statement”).” 

• Priority Given to Multiple Nominations 

 The Proposal provides that the Board should adopt procedures for determining “the 
priority given to multiple nominations exceeding the one-quarter limit.”  Article II, Section 
10(D) provides such a procedure by providing that: “Any Eligible Stockholder submitting more 
than one Stockholder Nominee for inclusion in the corporation’s proxy materials pursuant to this 
Section 10 shall rank such Stockholder Nominees based on the order that the Eligible 
Stockholder desires such Nominees to be selected for inclusion in the corporation’s proxy 
materials in the event that the total number of Stockholder Nominees submitted by Eligible 
Stockholders pursuant to this Section 10 exceeds the maximum number of nominees provided 
for in this Section 10.  In the event that the number of Stockholder Nominees submitted by 
Eligible Stockholders pursuant to this Section 10 exceeds the maximum number of nominees 
provided for in this Section 10, the highest ranking Stockholder Nominee who meets the 
requirements of this Section 10 from each Eligible Stockholder will be selected for inclusion in 
the corporation’s proxy materials until the maximum number is reached, going in order of the 
amount (largest to smallest) of shares of the corporation’s outstanding common stock each 
Eligible Stockholder disclosed as owned in its respective Notice of Proxy Access Nomination 
submitted to the corporation.  If the maximum number is not reached after the highest ranking 
Stockholder Nominee who meets the requirements of this Section 10 from each Eligible 
Stockholder has been selected, this process will continue as many times as necessary, following 
the same order each time, until the maximum number is reached.” 

• Other Restrictions 

 The Proposal provides that “[n]o additional restrictions that do not apply to other board 
nominees should be placed on these nominations or re-nominations.”  While it is not entirely 
clear what “additional restrictions” are of concern to the Proponent, Section 10(H) of the 
Amended Bylaws does impose certain requirements on shareholder-nominated candidates that do 
not expressly apply to other Board nominees, including (a) that the shareholder-nominated 
candidate be independent according to applicable listing standards, (b) that election of a 
shareholder-nominated candidate shall not cause the Company to violate its Bylaws, Certificate 
of Incorporation, listing rules of the New York Stock Market or other applicable rule or 
regulation, (c) that the shareholder-nominated candidate not be an officer or director of a 
competitor, (d) that the shareholder-nominated candidate not be the named subject of a pending 
criminal proceeding (excluding traffic violations and other minor offenses) or have been 
convicted of a criminal proceeding, or (e) that the shareholder-nominated candidate not be the 
subject of any order of the type specified in Rule 506(d) of Regulation D promulgated under the 
Securities Act of 1933.   
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 The Company believes these additional restrictions are reasonable and should not be 
viewed as contravening the essential objective of the Proposal.  The Board’s director nominees 
are evaluated by the Governance and Nominating Committee and selected by the Board pursuant 
to a thorough vetting process, which includes annual directors’ questionnaires and a detailed 
background check of each new director candidate.  As part of this process, and to ensure 
compliance with the Company’s policy set forth in Section 1.2 of its Corporate Governance 
Guidelines, the Governance and Nominating Committee and the Board consider, among other 
things, the candidate’s independence, involvement in criminal proceedings, the candidate’s 
affiliation with competitors of the Company and the existence of other facts or circumstances 
that could cause a violation of law or create a conflict of interest.  The Board does not have the 
opportunity to follow the same vetting process for shareholder-nominated proxy access 
candidates.  The practical effect of imposing the additional restrictions on proxy access nominees 
is to place proxy access candidates and Board nominated candidates on an equal footing, 
especially because all of those candidates would be included in the Company’s proxy statement 
and on its proxy card.   

 The Company believes that the above comparisons of the actions requested by the 
Proposal and the proxy access provision in the Amended Bylaws adopted by the Board 
demonstrate that the Company has substantially implemented the Proposal.  Consistent with the 
no-action letters described above, the Company believes that a proposal is  substantially 
implemented if the Company’s actions address the underlying concerns and essential objectives 
of the proposal even if the company has not implemented precisely the actions or achieved all of 
the objectives contemplated by the proposal.  Therefore, notwithstanding that the Amended 
Bylaws differ from the Proposal in certain respects as described above, the Company believes 
that the Amended Bylaws satisfy the essential objectives of the Proposal—namely, providing 
that a shareholder or group of shareholders who have owned three percent or more of the 
Company’s common stock continuously for at least three years may include in the Company’s 
proxy statement and on the Company’s proxy card no fewer than two shareholder-nominated 
candidates—and that the Proposal has been substantially implemented.   

 III. CONCLUSION 

 For the reasons discussed above, the Company believes that it may properly omit the 
Proposal and Supporting Statement from its 2016 Proxy Materials in reliance on Rule 
14a-8(i)(10).  As such, we respectfully request that the Staff concur with the Company’s view 
and not recommend enforcement action to the Commission if the Company omits the Proposal 
and Supporting Statement from its 2016 Proxy Materials.   
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 If we can be of further assistance in this matter, please do not hesitate to contact me at 
(949) 823-7968. 

Sincerely, 

 
Shelly A. Heyduk 
of O’MELVENY & MYERS LLP 

 
Attachments 
OMM_US:74744149.1 

cc: Mr. John Chevedden 
 Mr. Kyle Levine, Alaska Air Group, Inc. 
 Ms. Shannon Alberts, Alaska Air Group, Inc. 



 

 

Exhibit A 

See attached. 



Shannon Alberts 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Follow Up Flag: 
Flag Status: 

Dear Ms. Alberts, 

Thursday, October 29, 2015 5:18 PM 
Shannon Alberts 
Celia Watkins 
Rule 14a-8 Proposal (ALK)" 
CCE29102015_15.pdf 

Follow up 
Flagged 

Please see the attached rule 14a-8 proposal to enhance long-term shareholder value. 
Sincerely, 
John Chevedden 

1 
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Ms. Shannon Alberts 
Corporate Secretuy 
Alaska Air Group. Inc. (ALK) 
19300 International Blvd. 
Seattle, WA 98188 
Phone:206-392-S040 
PH: 206-392-5102 
FX: 206-392-5807 

Dear Ms. Alberts, 

JOHN CHEV£DDUI 

PAGE 01/03 

This Rule 14a-8 proposal is respectfully submitted in support of the long-1erm perfonnancc of 
our company. This Rule 14a-8 proposal is intended as a low-cost method 1D improve compnay 
perfonnance. This proposal is for the next annual shareholder meeting. Rule 14a-8 requirements 
are intended to be met including the continuous ownership of the tequired stock value until after 
the dale of 1he respcc1ive slJllKholder meeting and pn=sentation of the proposal at the annual 
meeting. This submitted ~ with the shareholder-supplied cmplwis, is intended to be used 
for definitive proxy publication. 

Your consideration and the consideration of the Board of Directon is appm:iamd in :support of 
the long-term perfonnance of our company. Please acknowledge Redpt of this proposal by 
email to

Since~ly, 

~----"--

cc: Celia Watkins <Celia. Watkins@AlaskaAir.com> 
PH: 206431-7218 
FX:302-636-5454 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** *** FISMA & OMB Memorandum M-07-16 *** 
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[ALK- Rule 14a-8 Proposal, October 29, 2015) 
Propm•I (4] - Shareholder Pro:iy Access 

RESOLVED: Shareholders ask our boml of directors to adopt, and present for shareholder 
approval, a "proxy acces5" bylaw as follows: 

PAGE 02/03 

Require the Company to include in proxy materials piepared for a sha.tdiolder meeting at which 
directors are to be dected the ~ Discloswe and Statement (as dcfioed herein) of any person 
nominated for election to the board by a shareholder or an UDit:Stricted number of ~holders 
forming a group (the "Nominator") that meets the criteria established below. 

Allow shareholders 10 vote on such nominee on the Company's proxy ~ard. 

The number of shareholder-nominated candidates appearing in proxy materials should not 
exceed one quarter of the directors then serving or two, whichever is gieatel. This bylaw should 
supplement c:Jdsting rights under Company bylaws, providing that a Nominator must: 

a) have beneficially owned 3% or more of the Company's outstanding ~on stock, including 
recallable loaned stock, continuously for at least three years before submitting the nomination; 

b) give the Company, within tbe time period identified in its bylaws, written notice of the 
infonnation required by the bylaws and any Securities and Exchange Commission (SEC) rules 
about (i) the nominee, includiug consent to being named in proxy materials mcl to serving as 
director if elected; and (ii) the Nominator, including proof it owns the required shares (the 
"Disclosure"); and 

c) certify that (i) it will Qswne liability stemming ftoxn any legal or regulatory violation arising 
out of the Nominator's communications with the Company sharchold~, including the 
Disclosure and Statement; (ii) it will comply with all applicable Jaws and regulations ifit uses 
soliciting material other than the Company's proxy materials; and (iii) to the best of its 
knowledge, the required shares were acquired in the onlinazy course of bus~ not to change 
or influence control at the Company. 

The Nominator may submit with the Disclosure a statement not exceeding SOO words in support 
of the nominee (the "Statement"). The Board should adopt procedures for promptly resolving 
disputes over whether notice of a nomimdion was timely, whether the Disclosure and Statement 
satisfy the bylaw and appli'*'lo federal regulations, and the priority given to multiple 
nominations e.xceed.ing the onc-qwuter limit. No additional restrictions that do not apply to other 
board nominees should be placed on these nominations or m-nomiDatiom. 

The Security and Exchange Commission' a universal proxy access Rule l 4a-1 I was tmfortunately 
vacated by 2011 a court ~sion. Therefore, proxy access rights m~ be established on a 
company-by-company basis. 

Subsequently, Proxy A.ccus in the United States: Rellislting the Proposed SEC Rule), a cost
benefit analysis by the CF A Institute (Chartered Financial Analyst), found proxy access would 
"benefit both the markets and corporate boardroOIDS, with little cost or disruption," raising US 
market ~apitalil.ation by up to $140 billion. 

Please vote to enhance shareholder value: 
Slaanholder Pro:I)' Acea• - Propos•l (4) 

*** FISMA & OMB Memorandum M-07-16 *** 
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. ' 

Notes: 
John Chevedden, sponsors this 
proposal. 

Please note that the title of 1he proposal is part of the proposal. The title is intended for 
publication. · 

If the company thinks that any part of the above proposal, other than the first line in brackets, can 
be omitted from proxy publication based on its own discretion, please obtain a written agreement 
from the proponent. 

If there is a company response 1o this proposal that would introduce for discussion enabling 
govemancc text- it would be better to include governance 1ext of less than 1000-wonb in plain 
English. 

This proposal is believed to conform with Staff Legal Bulletin No. 148 (CF), September 15, 
2004 including (emphasis added): 

Accordingly, going forward, we believe that It would not be appropriate for companies to 
exclude supporting statement language and/or an entire proposal In reliance on rule 
14a-8(1)(3) In the following circumstances: 

• the company objects to fadual assertions because they are not supported; 
•the company objects to fadual assertions that. while not materially false or misleading, 
may be disputed or countered; 
• the company objects to fadual assertions because those assertions may be 
jnterpreted by shareholders in a manner that is unfavorable to the company, its 
directots, or its officers; and/or 
• the company objects to statements because they represent the opinion of the 
shareholder proponent or a referenced source, but the statements are not identified 
specifically as such. 

We belleve that it Is appropriate under rule 1a-8 for companies to addran these 
objections In their atatamenlB of opposition. 

See also: Sun Microsystems, Inc. (July 21, 2005). 

The stock supporting this proposal will be held until after the annual meetins and the proposal 
will be presented at 1he annual meeting. Please a~lmowledge this proposal pxompdy by email 

*** FISMA & OMB Memorandum M-07-16 *** 
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Shannon Alberts 

From: 
Sent 
To: 
Cc: 
Subject: 

Dear Mr. Chevedden: 

Shannon Alberts 
Monday, November 02, 2015 S:56 PM 

Kyle Levine; Jeanne Gammon 
RE: Rule 14a-8 Proposal (ALK)'' 

This is to acknowledge that we received your proposal on October 29. 

Sincerely, 
Shannon Alberts 

From:
Sent: Thursday, October 29, 2015 5:18 PM 
To: Shannon Alberts 
Cc: Celia Watkins 
Subject: Rule 14a-8 Proposal (ALK)" 

Dear Ms. Alberts, 
Please see the attached rule 14a-8 proposal to enhance long-term shareholder value. 
Sincerely, 
John Chevedden 

1 
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Shannon Alberts 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Jeanne Gammon 
Thursday, November 12, 2015 3:27 PM 

Shannon Alberts; Kyle Levine 
Request letter re ALK Rule 14a-8 Proposal 
11-10-lS Chevedden - Request letter.pelf 

Mr. Chevedden -Attached for your records is a copy of the request letter we mailed to you via Federal Express on 
November 10. 

Warm regards, 

Jeanne 

Jeanne Gammon, CEP 
Manager, Stock Plan and Shareholder Services 
Alaska Airlines, Inc. 
206.392.5719 

1 
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November 10, 2015 

Via Federal Express and Email 

Mr. John Chevedden 

Re: Rule 14a-8 Prqposal (ALKJ 

Dear Mr. Chevedden: 

We received on October 30, _2015 the shareholder proposal titled'"Proposal [4] -
Shareholder Proxy Access" (the "Proposal") submitted by you for inclusion in the proxy 
materials for the 2016 annual meeting of stockholders of Alaska Air Group, Inc. (the 
"Company''). 

The Proposal contains a procedural deficiency, as set forth below, which the Securities 
and Exchange Commission ("SEC'') regulations require us to bring to your attention. 

Rule l 4a-8 under the Securities Exchange Act of 1934, as amended, sets forth certain 
eligibility and procedural requirements that must be satisfied for a shareholder to submit a 
proposal for inclusion in a company's proxy materials. One of these requirements is Rule 14a-
8(b) (Question 2), which requires each shareholder proponent to submit sufficient proof that he 
or she has continuously held at least $2,000 in market value, or 1 %, of a company's shares 
entitled to be voted on the proposal for at least one year as of the date the shareholder proposal 
was submitted. In accordance with Rule 14a-8(f) (Question 6), we hereby notify you that we are 
unable to confirm that the proposal you submitted meets this requirement of Rule 14a-8 for 
inclusion in the Company's proxy materials because (i) the Company's stock records do not 
indicate that you are the record owner of sufficient shares to satisfy Rule 14a-8's share 
ownership requirements, and (ii) the Company has not received verification from the "record" 
holder of the shares (usually a broker or bank) that you have held the requisite number of shares 
of the Company's common stock for at least one year by the date the Proposal was submitted to 
the Company. 

To remedy this defect, you must obtain a proof of ownership letter verifying your 
continuous ownership of the requisite number of Company shares for the one-year period 
preceding and including the date the Proposal was submitted to the Company (October 30, 
2015). As explained in Rule 14a-8(b) and in guidance issued by the staff of the Division of 
Corporation Finance of the Securities and Exchange Commission (''SEC Staff'), sufficient proof 
may be in one of the following forms: 

BO X 68 94 7 I SE ATTL E, W.A 9 8168 - 094 7 I 206-4 3 3-3 2 00 
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• a written statement from the "record" holder of the shares (usually a broker or a 
bank) verifying that you continuously held the requisite number of the Company's 
shares for the one-year period preceding and including the date the Proposal was 
submitted; or 

• if you have filed a Schedule 13D, Schedule 130, Form 3, Form 4 or Form 5, or 
amendments to those documents or updated forms, reflecting ownership of the 
requisite number of the Company's shares as of or before the date on which the 
one-year eligibility period begins, a copy of the schedule and/or form, and any 
subsequent amendments reporting a change in the ownership level and a written 
statement that you continuously held the required number of shares for the one
year period. 

To remedy this defect, you must submit sufficient proof of ownership of the Company's 
shares. As explained in Rule l 4a-8(b ), sufficient proof may be in one of the following forms: 

. 
• a written statement from the "record" holder of the shares (usually a broker or a 

bank) verifying that, as of the date the Proposal was submitted, you continuously 
held the requisite number of the Company's shares for at least one year; or 

• if you have filed a Schedule 13D, Schedule 130, Form 3, Form 4 or Form S, or 
amendments to those documents or updated forms, reflecting ownership of the 
Company's shares as of or before the date on which the one-year eligi'bility period 
begins, a copy of the schedule and/or form, and any subsequent amendments 
reporting a change in the ownership level and a written statement that you 
continuously held the required number of shares for the one-year period. 

The SEC Staffhas published guidance in Staff Legal Bulletins No. 14F ("SLB 14F") and 
No. 140 ("SLB 140") to help shareholders comply with the requirement to prove ownership by 
providing a written statement from the "record" holder of the shares. In SLB 14F and SLB 140, 
the SEC Staff stated that only brokers or banks that are Depository Trust Company (''DTC'') 
participants or affiliates of OTC participants will be viewed as "record" holders for pmposes of 
Rule 14a-8. You can confirm whether the broker or bank through which your Company shares 
are held is a OTC participant by asking the broker or bank or by checking OTC's participant list, 
which is currently available on the Intemet at htto://dtcc.com/-/media/Files/Downloads/client
center/DTC/alpha.ashx. If your broker or bank is a DTC participant or a DTC participant 
affiliate, them you will need to submit a written statement from the broker or bank verifying that 
it continuously held the requisite number of Company shares for the one-year-period preceding 
and including the date the Proposal was submitted. If your broker or bank is not a OTC 
participant or a OTC participant affiliate, you will need to obtain proof of ownership from the 
OTC participant or DTC participant affiliate through which the broker or bank holds the 
Company's shares. If the DTC participant knows the holdings of your broker or bank, but does 
not know your holdings, you may satisfy the proof of ownership requirement by obtaining and 
submitting two proof of ownership statements verifying that, at the time the Proposal was 
submitted, the required amount of securities were continuously held by you for at least one year -
- with one statement from your broker or bank confirming your ownership and the other 
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statement from the DTC participant or DTC participant affiliate confirming the broker's or 
bank's ownership. 

To be an eligible sponsor of the Proposal for inclusion in the Company's proxy materials 
for its 2016 annual meeting of stockholders, the rules of the SEC require that a response to this 
letter, correcting all procedural deficiencies described in this letter, be postmarked or transmitted 
electronically no later than 14 calendar days from the date you receive this letter. Please address 
any response to me by email at shannon.alberts@aJMkPAir.com. 

Please note that the request in this letter is without prejudice to any other rights that the 
Company may have to exclude your proposal from its proxy materials on any other grounds 
permitted by Rule 14a-8. 

For your reference, please find enclosed a copy of SEC Rule 14a-8, SLB 14F and SLB 
140. If you have any questions with respect to the foregoing, please contact me. 

Enclosures: 

Very truly yours. 

~~ 
Shannon Alberts 
Corporate Secretary 

Rule 14a-8 under the Securities Exchange Act of 1934 
Division of Corporation Finance Staff Legal Bulletin No. l 4F 
Division of Corporation Finance Staff'Legal Bulletin No. 140 
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§240.14a.S Shareholder proposals. 

This section addresses when a company must Include a shareholder's proposal In Its pnixy statement and Identify the 
proposal In Ila form of proxy when the company holds an annual or special meeting of sh.-eholders. In sunvnary, In order to 
have your shareholder proposal Included on a company's proxy card, and Included along with any supporting statement In 
Its proxy statement, you nurt be eligible and folow certain procedures. Under a few specific clrmnstances, the company Is 
permitted to exclude your proposal, but only afler submitting Its reasons to the Co1m1lsllon. We structul'lld this section In a 
question-and-answer fonnat so that It 11 easier to underatand. The references to •you• are to a shareholder aHklng to 
submit the proposal. 

(a) Question 1: What Is a proposal? A shareholder propoaal is your recommendation or requllament that the company 
end/or its board of dlrectorl take action, which you Intend to present at a meeting of the companY's shareholders. Your 
proposal ahould state as clearly as possible the course of action that you believe the company should foDow. If your 
proposal la placed on the companY's proxy card, the company must also provide In the form of proxy mean1 for 
1ha!9holders to specify by boxes a choice between approval or disapproval, or abstention. Unless otherwise Indicated, the 
word "propoeal" as used In this section rafe11 both to your proposal, and to your corretpondlng statement In support of your 
proposal (If any). 

(b) Question 2: VVho Is eligible to submlta proposal, and how do I demonstrate to the company that I am ellgl>le? (1) In 
order to be ellglble to submit a proposal, you must have continuously held at least $2,000 In market value, or 1 %, of the 
companY'~ securities entitled to be voted on the proposal at the meeting for at least one year by the date you submit the 
proposal. You must continue to hold those securities through the date of the meeting. 

(2) If you are the 19glltered holder of your securities, which means that your name appears In the company'• racord& 
as a etlareholder, the company can verify your ellglblllty on Its own, although you will stll have to provide the company with 
a written atatament that you Intend to contlnue U> hold the securities through the date of the meeting of shareholders. 
However, If lite many shareholders you are not a registered holder, the company Rkely does not know that you are a 
shartholder, or how many shares you own. In this case, at the time you submit your proposal, you must prove your 
ellglbUlty to the company In one of two ways: 

(l} The first way Is to submit to the company a written statement from the "record" holder of your securities (usually a 
broker or bank) verifying that, at the time you submlttad your proposal, you continuously held the securities for at least one 
year. You must also Include your own written statement that you Intend to continue 1o hold the securities through the date of 
the meeting of shareholders; or 

(II) The second way to prove ownership applies only If you have flied a Schedule 130 (§240.13d-101), Schedule 13G 
(§240.13d-102), Fann 3 (§249.103 of this chapter), Form4 (§249.104 of this chapter) and/or Form 5 (§249.105 of this 
chapter), or amendments to those documents or updated forms, reflecting your ownership of the shares as of or before the 
date on which the one-yes ellglbllity period begins. If you have filad one of these docunents with the SEC, you may 
demonsbata your ellglbllily by llllbmlttlng to the company: 

(A) A copy of the schedule and/or form, and any 1ub11quent amendments reporting a change In your ownership level; 

(B) Your written statement that you continuously held the required mrnber of sham for the one-year period aa of the 
date of the statement; and 

(C) Your written statement that you Intend to continue ownership of the shares through the data of the company's 
annual or special meeting. 

(c) Question 3: How many proposals may I submit? Each shareholder may submft no more than ona propo11I to a 
company for a particular shareholders' meeting. 

(d) Question 4: How long can my proposal be? The proposal, Including any acccmpanylng supporting stat.ment, may 
not 8lCCeed 500 words. 

(e) Question 5: What Is the deadline for submitting a proposal? (1) If you are submitting your proposal for the 
company's annual meeting, you can In moat cases find the deadllne In last year's proxy statement However, If the company 
did not hold an annual me.Ung last year, or has changed the date of Its meeting for this year more than 30 days from last 
year's meeting, you can usually find the deadlne In one of the company's quarterly reports on Fonn 10.Q (§249.3088 of this 
chapter), or Jn etlareholder reports of Investment companies under §270.30d-1 of this chapter of the Investment Company 
Act of 1940. In order to avoid controversy, shareholders shot.lid submit their proposals by means, Including electronic 
means, that permit them to prove the dete of delivery. 

(2) The deadline la calculated In the following manner ff the proposal Is submitted for a regularly scheduled annual 
meeting. The proposal must be received at the companY's principal executive offices not less than 120 calendar days 
before the date of the company's proxy statement releued tc shareholders In connection with the previous year's annual 
meeting. However, If the company did not hold an annual meeting the previous year, or If the date of this year's annual 

http:/lwww.ecfr.gov/cgi-bin/text-idx?SID=8e0ed509ccc65e983f9eca72ceb26753&node= 1... 111212015 
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mHtlng has been changed by more than 30 days from the date of the previous year's meeting, then the deadline Is a 
reuonable time before the company begins to print and und Its proxy materials. 

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly achedullld annual meeting, 
the deadline Is a reasonable time before the company begins to print and send Its proxy materials. 

(f) Quf'stion B: \M\at if I fall to follow one of the ellglbHlty or procedural requirements explained In anawera to Questions 
1 through 4 of this section? (1) The company may exclude your proposal, but only after It has notified you of the problem, 
and you have failed adequately to correct it. Within 14 calendar days of receiving your proposal, the company must notify 
you In writing of any procedural or ellglbillty deficiencies, as well as of the time frame for your response. Your response 
must ba postmarked, or transmitted electronlcally, no later than 14 days from the date you received the company's 
notlllcatfon. A company need not provide you such notice of a deficiency if the deficiency cannot be remedied, such as if 
you fall to submit a proposal by th• company's properly detennlned deadDne. If the company Intends to exclude the 
propoaal, It wlll later have to make a submfaslon under §240.14a-8 and provide you wHh a copy under Question 10 below, 
§240.141-80). 

(2) If you fall Jn your promise to hold the required number of securities through the date of the meeting of shareholders, 
then the company will be permitted to 11Xdude al of your proposals from Ila proxy materials for any meeting held In the 
following two calendar years. 

(g) Quesllon 7: Who has the burden of persuading the Commlaalan or Its staff that my proposal can be excluded? 
Except aa otherwise noted, the burden Is on the company to d&monatrate that It Is entitled to exclude a proposal 

(h) ai.stJon 8: Must I appear penionally at the shareholders' meeting to present the proposal? (1) Either you, or your 
representative who Is qualified under state law to p1&sent the proposal on your behalf, must attend the meeting to present 
the proposal. Whether you attend the meeting younielf or send a qualified representative to the meeting In your place, you 
should make aura that you, or your representative, follow th• proper &tale law proceduru for attending the meeting and/or 
presenting your proposal. 

(2) If the company holds Its sharaholder meeting In whole or in part via electronic madla, and th• company permits you 
or your representative to present your propoul via such media, then you may appear through electronic media rather than 
trav.ling to the meeting to appear In person. 

(3) If you or your qualified representative fall to appear and present the proposal, without good cause, the company will 
be permitted to exclude all of your proposals from itll proxy materials for any meetings hald rn the following two calendar 
years. 

(I) Queslion 9: If I have compiled with the procedural requirements, on what other bases may a company rely to 
exclude my proposal? (1) Improper under state law: If the proposal Is not a proper subject for ac::tlon by shareholders under 
the laws of the Jurisdiction of the company's organization; 

NOT& TO PARAGRAPH (1)(1): Oepe11dl11g on the subject matter, aome proposals ara not mnsldered proper under state law If they 
would be binding on lhe company If approved by shareholder&. In our experience, most propcsals !hat are cast a recommendallona 
or requests that the board ot dlrec:tora lake specified action ere proper under state Jaw. Accordlngly, w. wll aaume that a proposal 
drafted a a recommendation or auggestlon la proper unless the company demonstrates otherwise. 

(2) Violation of law: If the proposal would, If Implemented, cause the company to violate any state, federal, or foreign 
law to which It I& subject; 

NOT! TO PARAGRAPH Q)(2): We win not apply this bsala for exclusion to pennlt exclusion of a proposal on grounds that It would 
vlolate foreign law ff compliance with the foreign law would result In a violation of any state or federal law. 

(3) V/olaUon of proxy roles: If the proposal or supporting statement rs contrary to any of the Commission's proxy rules, 
Including §240.141-9, which prohibits materially false or misleading statements rn proxy soliciting materials; 

(4) Persona/ grievance; special lntenJst If the proposal relates tc the redress of a personal dafm or grievance against 
the company or any other person, or If It Is designed to result In a benefit to you, or to further a personal Interest. which Is 
not shared by the other shareholders at large; 

(6) Relevance: If the proposal ratates to operations which account for leas than 5 percent of the company's total assets 
at the end of Its most recent fiscal year, and for less than 5 percent of Its net earnings and gross sales for Its most recent 
fiacal year, and la not otherwile significantly relatltd to the company's businesa; 

(B) Absence of powedauthodty: If the company would lack the power or authority to Implement the propoaat 
(7) Mttnegement funcllcns: If the proposal deals with a matter relating to the company's ordinary buainesa operations; 

(8) Dlrectorelect/ons: If the proposal: 

(I) Would disqualify a nomlnee who Is standing for election; 

http://www.ecfr.gov/cgi-bin/text-idx?SID=8e0cd509ccc65e983f9eca72ceb26753&nodc-1... 1112/2015 
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(U) Would remove a director from office before his or her term expired; 

(Iii) Questions the axnpetence, business judgment, or character of one or more nominees or directors; 

(Iv) Seeks to Include a specific Individual In the company's proxy materlala for eledlon to the board of directors; or 

(v) Otherwise could affect the outcome of the upcoming electlon of directors. 

(9) Confllcts with company's proposal: If the proposal directly conflicts with one of the company's own proposals to be 
submitted to shareholders at the same meeting; 

NOT! TO PARAGRAPH (1)(9): A company's 1ubmlsslon to the Comml11lon under lhls sadlon should specify the points of conflict 
wtlh the company'a proposal. 

(10) Substantlslly Implemented: If the ~mpany has already substantially Implemented the proposal; 

Nara TO PARAGRAPH (1)(10): A company may exclude e shareholder proposal that would provide en advilofy vote or seek future 
advisory votes to approve the compensallon of exec:utlves u disclosed pursuanl to Item 402 of Regulation 5-K (§229.402 of this 
chaplar) or a~ aucceasor lo Item 402 (a "lay-on-pay wte; or that r.lates to the frequency of say-on-pay votes, provided that In the 
moet recent ahateholder vote required by §240.14•21 (b) of tNI Chapter a U1gle year (Le., one, two, or tvae years) received 
approval of a majority of vales cut on the matter and lhe company has adopted a pollcy on the freqUency of aay-on.pay votes that ta 
consistent~ the choice of the majority of voles casl In the mast recent shareholder vole reqWed by §240.14a-21(b) at this chaplet. 

(11) DuplJcat/on: If the proposal substantially duplicates another proposal previously submitted to the company by 
another proponent that will be Included In the companya proxy materials for the same meeting; 

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another proposal or proposals 
that hu or have been previously lnduded In the company's proxy materlals within the preceding 5 calendar years, • 
company may exclude It from Its proxy materials for any meettng held within 3 calendar years of the last ttma It was 
Included If the proposal received: 

(I) Leas than 3% of the vote if propcsad once within the preceding 5 calendar years; 

(IQ Leas than 6% of the vote on Its laat submission to shareholders ff proposed twice previously within the preceding 5 
calendar years; or 

(10) Less than 10% of the vote on Its last submission to shareholders If proposed three times or more previously within 
the pl"lcedlng 5 calendar years; and 

(13) Specific amount of dividends: If the proposal relates to specific amoll'lta of cash or stock dividends. 

0) Quesl/on 10: What procedures must the company follow If It Intends to exclude my proposal? (1) If the c:ampany 
Intends to exclude a proposal from Its proxy materials, It must fife Its reasons with the Commission no later than 80 calendar 
days before It files Its definitive proxy statement and form of proxy with the Commlselon. The c:omp.ny must simultaneously 
provide you with a copy of Its submission. The Commlsaion slaff may permit the company to make Ila submlaalon later than 
80 days before the company files Its definitive proxy statement and form of proxy, If the company demonstratn good cause 
for missing the deadline. 

(2) The company must file six paper coplts of the following: 

(I) The proposal; 

(II) An explanation of why the company believes that It may exclude the proposal, which should, If possible, refer to the 
mott recent applicable authority, such as prior Division letters Issued under the rule; and 

(Ill) A supporting opinion of counsel when such reasons .,.. based on matters of state or foreign law. 

(k) Question 11: May I submit my own statement to the Commission raapondlng to the company's arguments? 

Yes, you mtlf/ submit a response, but It Is not required. You should try to submit any response to us, with a copy to the 
company, u soon as poaal>Je after the company makes Its submission. This way, the Commission staffwlU have time to 
consider fully your submission before It Issues Its response. You should submit six paper copies of your response. 

(Q Question 12: If the company Includes my shareholder proposal In Its proxy malarial&, what Information about me 
must It Include along with the prcposal Itself? 

(1) The company's proxy statement must Include your name and address, as well as the number of the company's 
voting securities that you hold. However, Instead of providing that Information, the company may Instead Include a 
statement that It will provide the Information to shareholders promptly upon receiving an oral or written request 

(2) The company Is not responsible for the conlents of your proposal or supporting statement. 
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(m) Queallon 13: What can I do If the company Includes In Its proxy statement reaaona why It believes shareholders 
ahould not vota In favor of my proposal, and I disagree with some of Its statements? 

(1) The company may elect to Include In Its proxy statement reasons why It belleva& ahareholdens should vote against 
your proposal. The company la allowed to make argumenlB reflecting its own point of view, just as you may express your 
own point of view In .your proposal's supporting statement 

(2) However, If you beneve that the company's opposition to your proposal containa materially false or mlaleadlng 
stetemenlB that may violate our anti-fraud Nie, §240.14a-9, you should promptly send to tha Commission staff and the 
company 1 letter explaining the reasons for your view, along with a copy of the company's statements opposing your 
proposal. To the extent possible, your letter should Include specific factual Information demonstrating the Inaccuracy of the 
company's claims. 11me permitting, you may wish to try to work out your differences with the company by yourself before 
contacting the Commission staff. 

(3) We require the company to send you a copy of Its statements opposing your proposal before It senda Its proxy 
materials, ao that you may bring to our attention any mat9rlally false or mlaleadlng statements, under the foHowlng 
tlmefnlmea: 

(I) If oUr no-action rasponse requires that you make revisions to yow proposal or supporting statement a a condition to 
reqwtng the company to Include It In lta proxy materllll, then the company muat provide you with a copy of lta opposition 
statement& no later than 5 calend• days after the axnpany receives a copy of your revised proposal; or 

Qij In all other cases, the company must provlda you with a copy of Its oppositlon statements no later than 30 calendar 
days before Its files definitive copies of Its proxy statement and fonn of proxy under §240.148-6 • . 
183 FR 211119, May 28, 1998; 83 FR 50622, 50823, Sept. 22, 1998, .. amf:nded at 72 FR 4188, Jan. 29, 2007; 72 FR 70456, Dec. 
11, 2007; 73 FR 977, Jan. 4, 2008; 78 FR 8045, Feb. 2, 2011; 75 FR 58782, Sept. 18, 20101 
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Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals· 

staff Legal Bulletin No. 14F (CF) 

Action: Publlcatlon of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary: This staff legal bulletin provides Information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements In this bulletin represent 
the views of the Division of Corporation Finance (the "Division"). This 
bulletin Is not a rule, regulation or statement of the Securities and 
Exchange commission (the " Commission''), Further, the Commission has 
neither approved nor disapproved Its content. 

Contacts: For further Information, please contact the Division's Office of 
Chief Counsel by calllng (202) 551-3500 or by submitting a web-based 
request form at https://tts.sec.gov/cgl-bln/corp_fln_lnterpretlve. 

A. The purpose of this bulletin 

This bulletin Is part of a continuing effort by the Division to provide 
guidance on Important Issues arising under Exchange Act Rule 14a-8. 
Spectflcally, this bulletin contains Information regarding: 

• Brokers and banks that constitute "record" holders under Rule 14a-8 
(b)(2)(1) for purposes of verifying whether a beneflclal owner Is 
ellglble to submit a proposal under Rule 14a-B; 

• common errors shareholders can avoid when submlttlng proof of 
ownership to companies; 

• The subm lsslon of revised proposals; 

• Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 

• The Division's new process for transmitting Rule 14a-8 no-action 
responses by email. 

You can find additional guidance regarding Rule 14a-8 In the following 
bulletins that are available on the Commission's website: SLB No. 14. SJ.a 
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 140 and SLB No. 14E. 
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B. The types of brokers and banks that constitute "record" holders 
under Rule 14a-8(b}(2)(1) for purposes of verifying whether• 
beneflclal owner Is ellglbla to submit a proposal under Rule 14a-8 

1. Ellglblllty to submit a proposal under Rule 148-8 

To be ellglble to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 In market value, or 1 %, of the company's 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of Intent to do so.1 

The steps that a shareholder must take to verify his or her ellglblllty to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders In the U.S.: reglstere.d owners and 
beneficial owners.2 Registered owners have a direct relatlonshlp with the 
Issuer because their ownership of shares Is listed on the records maintained 
by the Issuer or Its transfer agent. If a shareholder Is a registered owner, 
the company can Independently confirm that the shareholder's holdings 
satisfy Rule 14a-8(b)'s ellglblllty requirement. 

The vast majority of Investors In shares Issued by U.S. companies, 
however, are beneflclal owners, which means that they hold their securities 
In book-entry form through a securities Intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as "street name• 
holders. Rule 14a-8(b)(2){1) provides that a beneficial owner can provide 
proof of ownership to support his or her ellglblllty to submit a proposal by 
submitting a written statement "from the 'record' holder of [the] securities 
(usually a broker or bank)," verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year.} 

2. The role of the Depository Trust Company 

Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the Depository Trust company (''OTC"), 
a registered dearlng agency acting as a securities depository. Such brokers 
and banks are often referred to as "participants• In OTC.£ The names of 
these OTC participants, however, do not appear as the registered owners of 
the securities deposited with OTC on the list of shareholders maintained by 
the company or, more typically, by Its transfer agent. Rather, DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with OTC by the OTC participants. A company 
can request from OTC a "securities position llstlng" as of a specified date, 
which Identifies the OTC participants having a position In the company's 
securities and the number of securities held by each OTC participant on that 
date.~ 

3. Brokers and banks that constitute "record" holders under Rule 
14a-8(b)(2)(i) for purposes of verifying whether a beneflclal 
owner Is ellglble to submit a proposal under Rule 14a-8 

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an Introducing broker could be considered a "record" holder for purposes of 
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Rule 14a-S(b)(2)(1). An Introducing broker Is a broker that engages In sales 
and other activities Involving customer contact, such as opening customer 
accounts and accepting customer orders, but Is not permitted to maintain 
custody of customer funds and securltles.i Instead, an Introducing broker 
engages another broker, known as a "clearing broker," to hold custody of 
cllent funds and securities, to clear and execute customer trades, and to 
handle other functions such as Issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are OTC 
participants; Introducing brokers generally are not. As Introducing brokers 
generally are not OTC participants, and therefore typically do not appear on 
OTC's securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers In cases where, unlike the 
positions of registered owners and brokers and banks that are OTC 
participants, the company Is unable to verify the positions against Its own 
or Its transfer agent's records or against OTC's securities position listing. 

In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-sZ and In light of the 
Commission's discussion of registered and beneficial owners In the Proxy 
Mechanics Concept Release, we have reconsidered our views as ta what 
types of brokers and banks should be considered "record" holders under 
Rule 14a-8(b)(2)(1). Because of the transparency of OTC participants' 
positions In a company's securities, we wlll take the view going forward 
that, for Rule 14a-8(b)(2)(1) purposes, only OTC participants should be 
viewed as "record" holders of securities that are deposited at OTC. As a 
result, we will no longer follow Hain Celestial. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule 14a-8(b)(2)(1) will provide greater certainty to 
beneftclal owners and companies. We also note that this approach Is 
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,.11. under which brokers and banks that are OTC 
participants are considered to be the record holders of securities on deposit 
with OTC when calculating the number of record holders for purposes of 
Sections 12(g) and lS(d) of the Exchange Act. 

Companies have occaslonally expressed the view that, because OTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with OTC by the OTC participants, only OTC or 
Cede &. Co. should be viewed as the "record" holder of the securities held 
on deposit at OTC for purposes of Rule 14a-S(b)(2)(1). We have never 
Interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from OTC or Cede & Co., and nothing In this guidance should be 
construed as changing that view. 

How can a shareholder determine whether his or her broker or bank Is a 
DTC participant? 

Shareholders and companies can conflrm whether a particular broker or 
bank Is a OTC participant by checking OTC's participant llst, which Is 
currently available on the Internet at 
http://www.dtcc.com/ "'/medla/Flles/Oownloads/dlent
center/OTC/alpha.ashx. 

What If a shareholder's broker or bank Is not on DTC's participant I/st? 
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The shareholder wlll need to obtain proof of ownership from the OTC 
participant through which the securities are held. The shareholder 
should be able to find out who this OTC participant Is by asking the 
shareholder's broker or bank . .2 

If the OTC participant knows the shareholder's broker or bank's 
holdings, but does not know the shareholder's holdings, a shareholder 
could satisfy Rule 14a-8(b)(2)(1) by obtaining and submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year - one from the shareholder's broker or bank 
confirming the shareholder's ownership, and the other from the OTC 
participant confirming the broker or bank's ownership. 

How will the staff process no-action requests that argue for exduslon on 
the basis that the shareholder's proof of ownership Is not from a DTC 
partldpant? 

The staff wlll grant no-action relief to a company on the basis that the 
shareholder's proof of ownership Is not from a OTC participant only If 
the company's notice of defect describes the required proof of 
ownership In a manner that Is consistent with the guidance contained In 
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an 
opportunity to obtain the requisite proof Of ownership after receiving the 
notice of defect. 

c. Common errors shareholders can avoid when submitting proof of 
ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has "contlnuously held at least $2,000 In market value, or 
l %, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the 
orooosal" (emphasis added) • .in We note that many proof of ownership 
letters do not satisfy this requirement because they do not verify the 
shareholder's beneficial ownership for the entire one-year period preceding 
and Including the date the proposal Is submitted. In some cases, the letter 
speaks as of a date before the date the proposal Is submitted, thereby 
leaving a gap between the date of the verification and the date the proposal 
Is submitted. In other cases, the letter speaks as of a date after the date 
the proposal was submitted but covers a period of only one year, thus 
falling to verify the shareholder's beneflclal ownership over the required full 
one-year period preceding the date of the proposal's submission. 

Second, many letters fall to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder's beneflclal ownership only as of a specified date but omits any 
reference to continuous ownership for a one-year period. 

We recognize that the requirements of Rule 14a-8(b) are hlghly prescriptive 
and can cause Inconvenience for shareholders when submitting proposals. 
Although our administration of Rule 14a-8(b) Is constrained by the terms of 
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the rule, we belleve that shareholders can avoid the two errors hlghllghted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

"As of [date the proposal Is submitted], [name of shareholder] 
held, and has held continuously for at least one year, [number 
of securities] shares of [company name] [class of securftles].".U 

As discussed above, a shareholder may also need to provide a separate 
written statement from the OTC participant through which the shareholder's 
securities are held If the shareholder's broker or bank ls not a OTC 
participant. 

D. The submission of revised proposals 

On occasion, a shareholder wlll revise a proposal after submitting It to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

1. A shareholder submits a timely proposal. The shareholder then 
submits a revised proposal before the company's deadline for 
receiving proposals. Must the company accept the revisions? 

Yes. In this situation, we belleve the revised proposal serves as a 
replacement of the lnltlal proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the lnltlal proposal. Therefore, the 
shareholder Is not In violation of the one-proposal !Imitation In Rule 14a-8 
(c).ll If the company Intends to submit a no-action request, It must do so 
with respect to the revised proposal. 

We recognize that In Question and Answer E.2 of SLB No. 14, we Indicated 
that If a shareholder makes revisions to a proposal before the company 
submits Its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, In cases where shareholders attempt to make changes to an Initial 
proposal, the company ls free to Ignore such revisions even If the revised 
proposal Is submitted before the company's deadline for receiving 
shareholder proposals. We are revising our guidance on this Issue to make 
clear that a company may not Ignore a revised proposal In this sltuatlon.ll 

2. A shareholder submits a timely proposal. After the deadline for 
receiving proposals, the shareholder submits a revised proposal. 
Must the company accept the revisions? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company ls not required to 
accept the revisions. However, If the company does not accept the 
revisions, It must treat the revised proposal as a second proposal and 
submit a notice stating Its Intention to exclude the revised proposal, as 
required by Rule 14a·8(j). The company's notice may cite Rule 14a·8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and Intends to exdude the Initial proposal, It would 
also need to submit Its reasons for excluding the Initial proposal. 
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3. If a shareholder submits a revised proposal, as of which date 
must the shareholder prove his or her share ownership? 

A shareholder must prove ownership as of the date the orlglnal proposal Is 
submitted. When the Commission has discussed revisions to proposals,.&! It 
has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined In Rule 14a-B(b), proving ownership 
Includes providing a written statement that the shareholder Intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-B(f)(2) provides that If the shareholder "falls In [his or her] 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company wlll be permitted to exclude all 
of [the same shareholder's] proposals from Its proxy materials for any 
meeting held In the following two calendar years." With these provisions In 
mind, we do not Interpret Rule 14a-8 as requiring addltlonal proof of 
ownership when a shareholder submits a revised proposal • .li 

E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request In SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should lndude with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders Is withdrawn, SLB No. 
14C states that, If each shareholder has designated a lead Individual to act 
on Its behalf and the company Is able to demonstrate that the lndlvldual Is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead lndlvldual Indicating that the lead Individual 
Is withdrawing the proposal on behalf of all of the proponents. 

Because there Is no relief granted by the staff In cases where a no-action 
request Is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we wlll process a withdrawal request 
If the company provides a letter from the lead ftler that Includes a 
representation that the lead flier Is authorized to withdraw the proposal on 
behalf of each proponent Identified In the company's no-action request.a 

F. Use of email to transmit our Rule 14a·8 no-action responses to 
companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, Including copies of the correspondence we have received In 
connection with such requests, by U.S. mall to companies and proponents. 
We also post our response and the related correspondence to the 
Commission's website shortly after Issuance of our response. 

In order to accelerate delivery of staff responses to companies and 
proponents, and to reduce our copying and postage costs, going forward, 
we Intend to transmit our Rule 14a-8 no-actlon responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to lndude emall contact Information In any correspondence to 
each other and to us. We wlll use U.S. mall to transmit our no-action 
response to any company or proponent for which we do not have emall 
contact Information. 
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Given the avallablllty of our responses and the related correspondence on 
the Commission's website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe It Is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we Intend to transmit only our staff response and not the 
correspondence we receive from the parties. We wlll continue to post to the 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response. 

l See Rule 14a-8(b) . 

.2 For an explanation of the types of share ownership In the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] (''Proxy Mechanics Concept Release"), at Section II.A. 
The term "beneftclal owner" does not have a uniform meaning under the 
federal securities laws. It has a different meaning In this bulletin as 
compared to "beneficial owner" and "beneficial ownership" In Sections 13 
and 16 of the Exchange Act. Our use of the term In this bulletin Is not 
Intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41FR29982], 
at n .2 ("The term 'beneflclal owner' when used In the context of the proxy 
rules, and In Ilg ht of the purposes of those rules, may be Interpreted to 
have a broader meaning than It would for certain other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Wllllams 
Act."). 

i If a shareholder has flied a Schedule 130, Schedule 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may Instead prove ownership by submitting a copy of such 
ftllngs and providing the additional Information that ls described In Rule 
14a-8(b )(2)(11). 

£OTC holds the deposited securities In "fungible bulk," meaning that there 
are no speclflcally ldentlftable shares directly owned by the OTC 
participants. Rather, each OTC participant holds a pro rata Interest or 
position In the aggregate number of shares of a particular Issuer held at 
OTC. Correspondingly, each customer of a OTC participant - such as an 
Individual Investor - owns a pro rata Interest In the shares In which the OTC 
participant has a pro rata Interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a. 

i See Exchange Act Rule 17Acl-8. 

i See Net capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] ("Net Capital Rule Release"), at Section II.C. 

2 See KBR Inc. v. Chevedden, Clvll Action No. H-11-0196, 2011 U.S. Dist. 
LEXIS 36431, 2011 WL 1463611 (S.O. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
concluded that a securities Intermediary was not a record holder for 
purposes of Rule 14a-8(b) because It did not appear on a list of the 

http://www.sec.gov/interps/legaVcfslb l 4f.htm 11/212015 



Staff Legal Bulletin No. 14F (Shareholder Proposals) 

company's non-objecting benefldal owners or on any OTC securities 
position llstlng, nor was the Intermediary a OTC participant. 

I Techne Corp. (Sept. 20, 1988). 
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2 In addition, If the shareholder's broker Is an Introducing broker, the 
shareholder's account statements should Include the clearing broker's 
Identity and telephone number. See Net capital Rule Release, at Section 
II.C.(111). The clearing broker wlll generally be a OTC participant. 

lD. For purposes of Rule 14a-8(b), the submission date of a proposal wlll 
generally precede the company's receipt date of the proposal, absent the 
use of electronlc or other means of same-day dellvery. 

l! This format Is acceptable for purposes of Rule 14a-8(b), but It Is not 
mandatory or exclusive. 

ll. As such, It Is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 

ll This position wlll apply to all proposals submitted after an lnltlal proposal 
but before the company's deadllne for receiving proposals, regardless of 
whether they are explicitly labeled as "revisions" to an lnltlal proposal, 
unless the shareholder afflrmattvely Indicates an Intent to submit a second, 
additional proposal for lncluslon In the company's proxy materlals. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(1) If It Intends to exclude either proposal from Its proxy 
materials In rellance on Rule 14a-8(c). In light of this guidance, with 
respect to proposals or revisions received before a company's deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters In which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal llmltatlon If such 
proposal Is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier proposal was 
exciudable under the rule • 

.li See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41FR52994] . 

.ll Because the relevant date for proving ownership under Rule 14a-8(b) Is 
the date the proposal Is submitted, a proponent who does not adequately 
prove ownership In connection with a proposal Is not permitted to submit 
another proposal for the same meeting on a later date. 

li Nothing In this staff position has any effect on the status of any 
shareholder proposal that Is not withdrawn by the proponent or Its 
authorized representative. 
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Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 

staff Legal Bulletin No. 14G {CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 16, 2012 

Summary: This staff legal bulletin provides lnfonnatlon for companies and 
shareholders regarding Rule 14a-B under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements In this bulletin represent 
the views of the Division of Corporation Finance {the •01v1s1on"). This 
bulletin Is not a rule, regulation or statement of the Securities and 
Exchange Commission {the "Commission"). Further, the Commission has 
neither approved nor disapproved Its content. 

Contacts: For further Information, please contact the Division's Office of 
Chief Counsel by calling {202) 551-3500 or by submitting a web-based 
request form at https://tts.sec.gov/cgl-bln/corp_fln_lnterpretlve. 

A. The purpose of this bulletin 

This bulletin Is part of a continuing effort by the OIVlslon to provide 
guidance on Important Issues arising under Exchange Act Rule 14a-B. 
Speclflcally, this bulletln contains Information regarding: 

• the parties that can provide proof of ownership under Rule 14a-B{b) 
{2)(1) for purposes of verifying whether a beneflclal owner Is ellglble 
to submit a proposal under Rule 14a·Bi 

• the manner In which companies should notify proponents of a failure 
to provide proof of ownership far the one-year period required under 
Rule 14a-B{b}(l}; and 

• the use of website references In proposals and supporting 
statements. 

You can find addltlonal guidance regarding Rule 14a-B In the followlng 
bulletins that are available on the Commission's website: SLB No. 14, SJ.a 
No. 14A. SLB No. 148, SLB No. 14C, SLB No. 14Q. SLB No. 14E and ~ 
No. 14E. 

B. Parties that can provide proof of ownership under Rule 14a-8(b) 
(2){i) for purposes of verifying whether a beneficial owner Is 
ellglble to submit a proposal under Rule 14a-8 
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1. SUffldency of proof of ownership letters provided by 
afflllates of OTC partldpants for purposes of Rule 14a-B(b)(2) 
(I) 

To be eligible to submit a proposal under Rule 14a-8, a shareholder must, 
among other things, provide documentation evidencing that the 
shareholder has continuously held at least $2,000 In market value, or 1%, 
of the company's securities entitled to be voted on the proposal at the 
shareholder meeting for at least one year as of the date the shareholder 
submits the proposal. If the shareholder Is a beneflclal owner of the 
securities, which means that the securities are held In book-entry form 
through a securities Intermediary, Rule 14a-B(b)(2)(1) provides that this 
documentation can be In the form of a "written statement from the 'record' 
holder of your securities (usually a broker or bank) ...• " 

In SLB No. 14F, the Division described Its view that only securities 
Intermediaries that are participants In the Depository Trust Company 
("OTC") should be viewed as "recordn holders of securities that are 
deposited at OTC for purposes of Rule 14a-8(b)(2)(1). Therefore, a 
beneficial owner must obtain a proof of ownership letter from the OTC 
participant through which Its securities are held at OTC In order to satisfy 
the proof of ownership requirements In Rule 14a-8. 

During the most recent proxy season, some companies questioned the 
sufficiency of proof of ownership letters from entitles that were not 
themselves OTC participants, but were afflllates of OTC partlclpants.J. By 
virtue of the afflllate relatlonshlp, we believe that a securities Intermediary 
holding shares through Its afflllated OTC participant should be In a position 
to verify Its customers' ownership of securities. Accordlngly, we are of the 
view that, for purposes of Rule 14a-8(b)(2)(1), a proof of ownership letter 
from an affiliate of a OTC participant satisfies the requirement to provide a 
proof of ownership letter from a OTC participant. 

2. Adequacy of proof of ownership letters from securities 
Intermediaries that are not brokers or banks 

We understand that there are circumstances In which securities 
Intermediaries that are not brokers or banks maintain securities accounts In 
the ordinary course of their business. A shareholder who holds securities 
through a securities Intermediary that Is not a broker or bank can satisfy 
Rule 14a-8's documentation requirement by submitting a proof of 
ownership letter from that securities lntermedlary.z If the securities 
Intermediary Is not a OTC participant or an afflllate of a OTC participant, 
then the shareholder wlll also need to obtain a proof of ownership letter 
from the OTC participant or an affiliate of a OTC participant that can verify 
the holdings of the securities Intermediary. 

C. Manner In which companies should notify proponents of a failure 
to provide proof of ownership for the one-year period required 
under Rule 14a·8(b)(1) 

As discussed In Section C of SLB No. 14F, a common error In proof of 
ownership letters Is that they do not verify a proponent's beneflclal 
ownership for the entire one-year period preceding and Including the date 
the proposal was submitted, as required by Rule 14a-8(b)(1). In some 
cases, the letter speaks as of a date before the date the proposal was 
submitted, thereby leavlng a gap between the date of verification and the 
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date the proposal was submitted. In other cases, the letter speaks as of a 
date after the date the proposal was submitted but covers a period of only 
one year, thus falling to verify the proponent's beneficial ownership over 
the required full one-year period preceding the date of the proposal's 
submission. 

Under Rule 14a-8(f), If a proponent falls to follow one of the eligibility or 
procedural requirements of the rule, a company may exclude the proposal 
only If It notifies the proponent of the defect and the proponent falls to 
correct It. In SLB No. 14 and SLB No. 14B, we explained that companies 
should provide adequate detail about what a proponent must do to remedy 
all eligibility or procedural defects. 

We are concerned that companies' notices of defect are not adequately 
describing the defects or explaining what a proponent must do to remedy 
defects In proof of ownership letters. For example, some companies' notices 
of defect make no mention of the gap In the period of ownership covered by 
the proponent's proof of ownership letter or other specific deficiencies that 
the company has Identified. We do not believe that such notices of defect 
serve the purpose of Rule 14a-8(f). 

Accordingly, going forward, we wlll not concur In the exduslon of a proposal 
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent's proof of 
ownership does not cover the one-year period preceding and lndudlng the 
date the proposal Is submitted unless the company provides a notice of 
defect that Identifies the specific date on which the proposal was submitted 
and explains that the proponent must obtain a new proof of ownership 
letter verifying continuous ownership of the requisite amount of securities 
for the one-year period preceding and Including such date to cure the 
defect. We view the proposal's date of submission as the date the proposal 
Is postmarked or transmitted electronlcally. Identifying In the notice of 
defect the specific date on which the proposal was submitted will help a 
proponent better understand how to remedy the defects described above 
and will be particularly helpful In those Instances In which It may be difficult 
for a proponent to determine the date of submission, such as when the 
proposal Is not postmarked on the same day It Is placed In the mall. In 
addition, companies should Include copies of the postmark or evidence of 
electronic transmission with their no-action requests. 

D. Use of website addresses In proposals and supporting 
statements 

Recently, a number of proponents have Included In their proposals or In 
their supporting statements the addresses to websites that provide more 
Information about their proposals. In some cases, companies have sought 
to exclude either the website address or the entire proposal due to the 
reference to the website address. 

In SLB No. 14, we explained that a reference to a website address In a 
proposal does not raise the concerns addressed by the 500-word limitation 
In Rule 14a-8(d). We continue to be of this view and, accordingly, we will 
continue to count a website address as one word for purposes of Rule 14a-8 
(d). To the extent that the company seeks the exclusion of a website 
reference In a proposal, but not the proposal Itself, we wlll continue to 
follow the guidance stated In SLB No. 14, which provides that references to 
website addresses In proposals or supporting statements could be subject 
to exduslon under Rule 14a-B(l)(3) If the Information contained on the 
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website Is materially false or misleading, Irrelevant to the subject matter of 
the proposal or otherwise In contravention of the proxy rules, lndudlng Rule 
14a-9.3 

In llght of the growing Interest In Including references to website addresses 
In proposals and supporting statements, we are providing addltlonal 
guidance on the appropriate use of website addresses In proposals and 
supporting statements.! 

1. References to website addresses In a proposal or 
supporting statement and Rule 148-8(1)(3) 

References to websites In a proposal or supporting statement may raise 
concerns under Rule 14a-8(1)(3). In SLB No. 148, we stated that the 
exduslon of a proposal under Rule 14a-8(1}(3) as vague and lndeflnlte may 
be appropriate If neither the shareholders voting on the proposal, nor the 
company In Implementing the proposal (If adopted), would be able to 
determine with any reasonable certainty exactly what actions or measures 
the proposal requires. In evaluating whether a proposal may be exduded 
on this basts, we consider only the Information contained In the proposal 
and supporting statement and determine whether, based on that 
Information, shareholders and the company can determine what actions the 
proposal seeks. 

If a proposal or supporting statement refers to a website that provides 
Information necessary for shareholders and the company to understand 
with reasonable certainty exactly what actions or measures the proposal 
requires, and such Information Is not also contained In the proposal or In 
the supporting statement, then we believe the proposal would raise 
concerns under Rule 14a-9 and would be subject to exclusion under Rule 
14a-8(1}(3) as vague and Indefinite. By contrast, If shareholders and the 
company can understand with reasonable certainty exactly what actions or 
measures the proposal requires without reviewing the Information provided 
on the website, then we believe that the proposal would not be subject to 
exclusion under Rule 14a-8(1)(3) on the basis of the reference to the 
website address. In this case, the Information on the website only 
supplements the Information contained In the proposal and In the 
supporting statement. 

2. Providing the company with the materials that wlll be 
publlshed on the referenced website 

We recognize that If a proposal references a website that Is not operational 
at the time the proposal Is submitted, It wlll be Impossible for a company or 
the staff to evaluate whether the website reference may be excluded. In 
our view, a reference to a non-operational website In a proposal or 
supporting statement could be exduded under Rule 14a-8(1)(3) as 
Irrelevant to the subject matter of a proposal. We understand, however, 
that a proponent may wish to Include a reference to a website containing 
Information related to the proposal but wait to activate the website until It 
becomes dear that the proposal wlll be lnduded In the company's proxy 
materials. Therefore, we wlll not concur that a reference to a website may 
be exduded as Irrelevant under Rule 14a-8(1)(3) on the basis that It Is not 
yet operational If the proponent, at the time the proposal Is submitted, 
provides the company with the materials that are Intended for publlcatlon 
on the website and a representation that the website wlll become 
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operational at, or prior to, the time the company flies Its definitive proxy 
materials. 

3. Potential Issues that may arise if the content of a 
referenced website changes after the proposal Is submitted 

To the extent the Information on a website changes after submission of a 
proposal and the company believes the revised Information renders the 
website reference excludable under Rule 14a-B, a company seeking our 
concurrence that the website reference may be excluded must submit a 
letter presenting Its reasons for doing so. Whtie Rule 14a-8(j) requires a 
company to submit Its reasons for exduslon with the Commission no later 
than 80 calendar days before It files Its definitive proxy materials, we may 
concur that the changes to the referenced website constitute "good cause" 
for the company to flle Its reasons for excluding the website reference after 
the 80-day deadline and grant the company's request that the BO-day 
requirement be waived. 

l.An entity Is an "affiliate" of a OTC participant If such entity directly, or 
Indirectly through one or more Intermediaries, controls or Is controlled by, 
or Is under common control with, the OTC participant. 

1 Rule 14a-8(b )(2)(1) Itself acknowledges that the record holder Is "usually," 
but not always, a broker or bank. 

l Rule 14a-9 prohibits statements In proxy materials which, at the time and 
In the llght of the circumstances under which they are made, are false or 
misleading with respect to any material fact, or which omit to state any 
material fact necessary In order to make the statements not false or 
mlsleadlng. 

! A website that provides more Information about a shareholder proposal 
may constitute a proxy solldtatlon under the proxy rules. Accordingly, we 
remind shareholders who elect to Include website addresses In their 
proposals to comply with all applicable rules regarding proxy solldtatlons. 
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Shannon Alberts 

From: 
Sent 
To: 
Cc: 
Subject: 
Attachments: 

Dear Ms. Alberts, 

Tuesday, November 10, 2015 7:34 PM 
Shannon Alberts 
Kyle Levine; Jeanne Gammon 
Rule 14a-8 Proposal (ALK) bib 
CCE10112015_15.pdf 

Please see the attached broker letter. 
Sincerely, 
John Chevedden 

1 
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Shannon Alberts 

From: 
Sent 
To: 
Cc: 
Subject: 
Attachments: 

Dear Mr. Chevedden: 

Shannon Alberts 
Thursday, December 17, 2015 11:41 AM 

Kyle Levine; Jennifer Thompson; Celia Watkins; Jeanne Gammon 
Alaska Air Group Proxy Access Proposal 
12-09-15 AAG 8ylaws.pdf 

In response to receiving your proposal regarding proxy access, the Alaska Air Group Board of Directors has amended the 
Company's bylaws to allow shareholders who meet certain requirements to include director nominees on the 
Company's proxy statement for consideration by shareholders. Attached is a copy of the revised bylaws. You will find 
the proxy access provisions in Section 10. 

In summary, our bylaws provide that a shareholder or group of up to 20 shareholders holding at least 3% of the 
outstanding shares for a minimum of 3 years may place nominees in the company's proxy for up to the greater of 20% or 
2 of the board seats. We currently have 11 board members and have indicated in our published governance guidelines 
that we target keeping the board size at approximately 10 members, except for temporary upticks during periods of 
transition. As a result, there would be no difference in the number of nominees that could be put forward regardless of 
whether the proxy access provision allows 20% or 25% of the board positions. 

In addition, it would take at most 5 of our top 25 shareholders to reach the 3% holding threshold. Therefore, because of 
the administrative burden associated with an unlimited number of aggregators, our board has set a limit of 20 
shareholders who may aggregate their shares. 

We believe our amended bylaws substantially implement the key provisions of your proposal. 

Would you please let me know if, in light of the board's action, you would consider withdrawing your proposal. We 
would be happy to schedule a telephone discussion of the topic so we can better address any questions you may have. 

Sincerely, 
Shannon Alberts 
Corporate Secretary 
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Shannon Alberts 

From: Shannon Alberts 
Sent: 
To: 

Wednesday, December 30, 2015 11:12 AM 

Subject: RE: Alaska Air Group Proxy Access Proposal (ALK) 

Dear Mr. Chevedden: 
I'm happy to provide the information you requested. The answers are next to the provisions listed below. The 
responses provided are high-level and do not reflect all qualifications. See Sections 9 and 10 of our bylaws for complete 
answers, including qualifications. Please let me know if you would like additional information. 

Sincerely, 
Shannon Alberts 
Managing Director Corporate Affairs 
and Corporate Secretary 

From
Sent: Thursday, December 17, 2015 7:50 PM 
To: Shannon Alberts <Shannon.Alberts@AlaskaAir.com> 
Subject: Alaska Air Group Proxy Access Proposal (ALK) 

Dear Ms. Alberts, 
Thank you for the information on the EDGAR filing regarding proxy access. 
Can you fotward one-line answers to this points so that the information will be in one place. 
John Chevedden 

Ownership % 3%. 
Years of continuous stock ownership needed 3 years. 
Max. % of board that can be nominated the greater of 20% or 2 of board seats. 
Nomination Group size limit 20 stockholders may aggregate their shares to nominate. 
Nomination Deadline 120th day prior to the first anniversary of the release of the prior year's 
definitive proxy statement. 
Loaned shares explicitly count as owned? Yes, subject to qualifications outlined in the bylaws 
(if shareholder retains full voting power, full economic interest and agrees to recall the loaned 
shares within three days of receiving notification that his/her nominee(s) will be included in the 
company's proxy statement). 
Shares need to be held after annual meeting? Yes, for one year. 
Third party compensation arrangements okay? Yes, but must be disclosed per Section 9 of the 
bylaws. 
Proxy access available if another nomination made under advance notice provision? No. 
A minimum % vote needed in order for candidate to be nominated again the next year? 25%. 
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AMENDED AND RESTATED BYLAWS 
OF 

ALASKA AIR GROUP, INC. 

As Amended and in Effect December 9, 2015 
(Date of Previous Amendment: April 30, 2010) 

ARTICLE I. 
REGISTERED OFFICE AND AGENT  

The registered office of the corporation is located at Corporation Service Company, 2711 
Centerville Road, Suite 400, County of New Castle, Wilmington, Delaware 19808, and the name 
of its registered agent at such address is Corporation Service Company.  

ARTICLE II. 
STOCKHOLDERS  

Section 1. Annual Meetings.  

A meeting of stockholders for the purpose of electing Directors and for the transaction of 
such other business as may properly be brought before the meeting shall be held annually at such 
date and time as shall be fixed by resolution of the Board of Directors. If the day fixed for the 
annual meeting of stockholders shall be a legal holiday such meeting shall be held on the next 
succeeding business day.  

Section 2. Special Meetings.  

Special meetings of stockholders for any purpose or purposes may be called at any time 
by a majority of the Board of Directors or by the Chairman of the Board and shall be called by 
the Board of Directors upon written request to the Secretary of one or more holders of record 
owning not less than 10% of the total number of shares of the corporation entitled to vote on the 
matter or matters to be brought before the proposed special meeting.  A stockholder request for a 
special meeting shall be directed to the Secretary and shall be signed by each stockholder, or a 
duly authorized agent of such stockholder, requesting the special meeting, and shall be 
accompanied by a written notice setting forth the information required by Section 9 of this 
Article II as to the business proposed to be conducted and any nominations proposed to be 
presented at the special meeting and as to the stockholder(s) proposing such business or 
nominations.  A special meeting requested by stockholders in accordance with this Section 2 
shall be held at such date, time and place within or without the State of Delaware as may be 
designated by the Board of Directors; provided, however, that the date of any such special 
meeting shall be not more than ninety (90) days after the request to call the special meeting is 
received by the Secretary.  Notwithstanding the foregoing, a special meeting requested by 
stockholders shall not be held if (i) the stated business to be brought before the special meeting is 
not a proper subject for stockholder action under applicable law, or (ii) the Board of Directors 
has called or calls for an annual meeting of stockholders to be held within ninety (90) days after 
the Secretary receives the request for the special meeting and the Board of Directors determines 
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in good faith that the business of such annual meeting includes (among any other matters 
properly brought before the annual meeting) the business specified in the special meeting 
request.  A stockholder may revoke a request for a special meeting at any time by written 
revocation delivered to the Secretary; provided, however, that if, following such revocation, 
there are unrevoked requests from stockholders holding in the aggregate less than the requisite 
number of shares entitling the stockholders to request the calling of a special meeting, the Board 
of Directors, in its discretion, may cancel the special meeting.  Business transacted at a special 
meeting requested by stockholders shall be limited to the matters described in the special 
meeting request; provided, however, that nothing herein shall prohibit the Board of Directors 
from submitting additional matters to the stockholders at any special meeting requested by 
stockholders. 

Section 3. Place of Meetings.  

All meetings of stockholders may be held at such places within or without the State of 
Delaware as shall be designated by the Board of Directors and stated in the notice of the meeting.  
In lieu of holding a meeting of stockholders at a designated place, the Board of Directors, in its 
sole discretion, may determine that any meeting of stockholders may be held solely by means of 
remote communications.  

Section 4. Notice of Meetings.  

Except as otherwise provided by statute, notice of each meeting of stockholders shall be 
given not less than ten (10) and not more than sixty (60) days before the date of the meeting to 
each stockholder entitled to vote at such meeting as of the record date for determining the 
stockholders entitled to notice of the meeting.  Such notice shall state the place, if any (or the 
means of remote communication, if any, by which stockholders and proxyholders may be 
deemed to be present in person and vote at the meeting), date and hour of the meeting, the record 
date for determining the stockholders entitled to vote at the meeting (if such date is different 
from the record date for determining the stockholders entitled to notice of the meeting) and, in 
the case of a special meeting, the general nature of the business to be transacted (no business 
other than that specified in the notice may be transacted).  The notice of any meeting at which 
Directors are to be elected shall include the names of nominees intended at the time of the notice 
to be presented by the Board of Directors for election. 

When a meeting is adjourned to another time and place (if any), notice of the adjourned 
meeting need not be given if the time and place (if any) thereof and the means of remote 
communications (if any) by which stockholders and proxyholders may be deemed to be present 
in person and vote at such adjourned meeting are announced at the meeting at which the 
adjournment is given. If the adjournment is for more than thirty (30) days, or if after the 
adjournment a new record date is fixed for the adjourned meeting in accordance with Section 3 
of Article VI of these Bylaws, a notice of the adjourned meeting shall be given to each 
stockholder of record entitled to vote at the meeting as of the record date fixed for notice of the 
meeting.  
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Section 5. Quorum.  

At any meeting of stockholders, the holders of record of a majority of the total number of 
shares of outstanding stock of the corporation entitled to vote, present in person or represented 
by proxy, shall constitute a quorum for the transaction of business except as otherwise provided 
by statute or the Certificate of Incorporation.  

If a quorum is present at any meeting of stockholders, the affirmative vote of the holders 
of a majority of the stock present in person or represented by proxy and entitled to vote on the 
subject matter shall be the act of the stockholders, except as otherwise expressly provided in the 
Certificate of Incorporation, these Bylaws or applicable law. Each Director shall be elected by 
the vote of a majority of the votes cast with respect to the Director’s election at any meeting of 
stockholders for the election of Directors at which a quorum is present, provided that if, as of the 
tenth (10th) day preceding the date the notice of the meeting is first sent to the stockholders of the 
corporation, the number of nominees exceeds the number of Directors to be elected (a 
“Contested Election”), the Directors shall be elected by the vote of a plurality of the shares 
represented in person or by proxy at any such meeting and entitled to vote on the election of 
Directors. For purposes of clarity, it is stated that the provisions of the foregoing sentence do not 
apply to vacancies and newly created directorships filled by a vote of the Board of Directors 
under Section 2 of Article III of these Bylaws. For purposes of this Section 5, a majority of the 
votes cast means that the number of shares voted “for” a Director’s election exceeds the number 
of votes cast “against” that Director’s election (with “abstentions” and “broker non-votes” not 
counted as a vote cast either “for” or “against” that Director’s election). In order for a nominee 
who already serves as a Director to become a nominee of the Board of Directors for further 
service on the Board of Directors, the Director shall have tendered, prior to the mailing of the 
proxy statement for the annual or special meeting at which he or she is to be nominated for 
election as a Director, an irrevocable resignation in accordance with Section 141(b) of the 
General Corporation Law of the State of Delaware (the “Delaware General Corporation Law”) 
that is contingent on (i) that person not receiving a majority of the votes cast in an election that is 
not a Contested Election, and (ii) acceptance of that resignation by the Board of Directors in 
accordance with policies and procedures adopted by the Board of Directors for that purpose.  In 
the event a nominee who already serves as a Director fails to receive a majority of the votes cast 
in an election that is not a Contested Election, the Governance and Nominating Committee, or 
such other committee designated by the Board of Directors pursuant to these Bylaws, will make 
a recommendation to the Board of Directors on whether to accept or reject the resignation, or 
whether other action should be taken. The Board of Directors will act on the committee’s 
recommendation and publicly disclose its decision and the rationale behind it within ninety (90) 
days from the date of certification of the election results. The committee in making its 
recommendation and the Board of Directors in making its decision may each consider any 
factors and other information that they consider appropriate and relevant.  The Director who 
tenders his or her resignation will not participate in the Board of Directors’ decision with respect 
to whether to accept or reject his or her resignation. If the Board of Directors accepts a Director’s 
resignation pursuant to this Section 5, or if a nominee for Director is not elected and the nominee 
does not already serve as a Director, then the Board of Directors may fill the resulting vacancy in 
accordance with the provisions of these Bylaws or may decrease the size of the Board of 
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Directors in accordance with the provisions of these Bylaws.  Directors shall hold office until the 
next annual meeting of stockholders and until their successors shall be duly elected.   

In the absence of a quorum at any meeting, (i) the chairman of the meeting or (ii) the 
holders of a majority of the stock entitled to vote, present in person or represented by proxy at 
the meeting, may adjourn the meeting, from time to time in accordance with Section 8 of this 
Article II, until the holders of the number of shares requisite to constitute a quorum shall be 
present in person or represented at the meeting.  

Section 6. Organization.  

At each meeting of stockholders, the Chairman of the Board, or in his or her absence such 
person as shall have been designated by the Board of Directors, or in the absence of such 
designation a person elected by the holders of the majority in number of shares of stock present 
in person or represented by proxy and entitled to vote, shall act as chairman of the meeting.  

The Secretary, or in his or her absence, an Assistant Secretary or, in the absence of the 
Secretary and all of the Assistant Secretaries, any person appointed by the chairman of the 
meeting, shall act as secretary of the meeting.  

The date and time of the opening and the closing of the polls for each matter upon which 
the stockholders will vote at a meeting shall be announced at such meeting by the chairman of 
the meeting.  The Board of Directors may adopt by resolution such rules or regulations for the 
conduct of meetings of stockholders as it shall deem appropriate. Except to the extent 
inconsistent with such rules and regulations as adopted by the Board of Directors, the chairman 
of any meeting of stockholders shall have the right and authority to convene and (for any or no 
reason) to adjourn the meeting, to prescribe such rules, regulations and procedures and to do all 
such acts as, in the judgment of such chairman, are appropriate for the proper conduct of the 
meeting. Such rules, regulations or procedures, whether adopted by the Board of Directors or 
prescribed by the chairman of the meeting, may include, without limitation, (i) establishing an 
agenda or order of business for the meeting, (ii) rules and procedures for maintaining order at the 
meeting and the safety of those present, (iii) limitations on participation in such meeting to 
stockholders of record of the corporation and their duly authorized and constituted proxies, and 
such other persons as the chairman will permit, (iv) restrictions on entry to the meeting after the 
time fixed for the commencement thereof, and (v) limitations on the time allotted to questions or 
comments by participants. The chairman of the meeting, in addition to making any other 
determinations that may be appropriate to the conduct of the meeting, shall, if the facts warrant, 
determine and declare to the meeting that a matter or business was not properly brought before 
the meeting and, if the chairman should so determine, any such matter or business not properly 
brought before the meeting shall not be transacted or considered.  Unless and to the extent 
determined by the Board of Directors or the chairman of the meeting, meetings of stockholders 
will not be required to be held in accordance with rules of parliamentary procedure. 

Section 7. Voting.  

The stockholders entitled to vote at any meeting of stockholders shall be only persons in 
whose name shares stand on the stock records of the corporation on the record date for the 
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determination of stockholders entitled to vote at such meeting fixed in accordance with Section 3 
of Article VI of these Bylaws.  Unless otherwise provided in the Certificate of Incorporation or 
as required by law, at each meeting of stockholders, each holder of shares entitled to vote at such 
meeting shall be entitled to one vote for each share of stock having voting power in respect of 
each matter upon which a vote is to be taken. Shares of its own capital stock belonging to the 
corporation, or to another corporation if a majority of the shares entitled to vote in the election of 
Directors of such other corporation is held by the corporation, shall neither be entitled to vote nor 
counted for quorum purposes.  

Section 8. Adjournment.   

Any meeting of stockholders, annual or special, whether or not a quorum is present, may 
be adjourned for any reason from time to time by either (i) the chairman of the meeting or (ii) the 
stockholders by the vote of the holders of a majority of the stock entitled to vote, present in 
person or represented by proxy at the meeting.  At such adjourned meeting at which a quorum is 
present or represented, any business may be transacted which might have been transacted at the 
meeting as originally noticed. 

Section 9. Notification of Stockholder Business and Nominations.  

(A) Annual Meetings of Stockholders.  Nominations for the election of Directors and 
the proposal of other business to be considered by the stockholders may be made at an annual 
meeting of stockholders (1) pursuant to the corporation’s notice of meeting, (2) by or at the 
direction of the Board of Directors, (3) by any stockholder of the corporation who is a 
stockholder of record at the time of giving the notice required by this Section 9, who is entitled 
to vote at the meeting and who complies with the notice procedures set forth in this Section 9, or 
(4) by any stockholder of the corporation who meets the requirements of and complies with the 
procedures set forth in Section 10 of this Article II.  For any nominations or other proposed 
business to be properly brought before an annual meeting of stockholders pursuant to this 
Section 9, the stockholder shall have given timely notice thereof in writing to the Secretary 
setting forth the information required by this Section 9 and any such proposed business (other 
than nominations for the election of Directors) must constitute a proper matter for stockholder 
action.  To be timely, written notice of such stockholder’s intent to make such nominations or 
propose such business pursuant to this Section 9 must be received by the Secretary at the 
principal executive offices of the corporation not later than the close of business on the ninetieth 
(90th) day, nor earlier than the close of business on the one hundred twentieth (120th) day, prior to 
the first anniversary of the preceding year’s annual meeting of stockholders (provided, however, 
that in the event that the date of the annual meeting is more than thirty (30) days before or more 
than seventy (70) days after such anniversary date, notice by the stockholder must be so 
delivered not earlier than the close of business on the one hundred twentieth (120th) day prior to 
such annual meeting, nor later than the close of business on the later of the ninetieth (90th) day 
prior to such annual meeting or the tenth (10th) day following the date of the first public 
disclosure, which may include any public filing by the corporation with the Securities and 
Exchange Commission (the “SEC”), of the Originally Scheduled Date of such meeting. 
Notwithstanding anything to the contrary in the immediately preceding sentence, in the event 
that the number of Directors to be elected to the Board of Directors of the corporation is 
increased effective at the annual meeting of stockholders and there is no public disclosure by the 
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corporation (which may include any public filing by the corporation with the SEC) naming the 
nominees for any additional directorships at least one hundred (100) days prior to the first 
anniversary of the preceding year’s annual meeting of stockholders, a stockholder’s notice 
required by this Section 9 shall also be considered timely, but only with respect to nominees for 
the additional directorships, if it shall be delivered to the Secretary at the principal executive 
offices of the corporation not later than the close of business on the tenth (10th) day following the 
date on which such public disclosure is first made by the corporation.  

A stockholder’s notice required by this Section 9 shall set forth (1) as to the stockholder 
giving the notice and the beneficial owner, if any, on whose behalf the nomination or proposal is 
made (a) the name and address of such stockholder, as they appear on the corporation’s books, 
and of such beneficial owner, (b) the class and number of shares of the corporation which are 
owned beneficially and of record by such stockholder and such beneficial owner, and a 
representation that the stockholder will notify the corporation in writing of the class and number 
of such shares owned by such stockholder and beneficial owner as of the record date for 
determination of stockholders entitled to vote at the meeting no later than the earlier of five (5) 
days following the record date for determination of stockholders entitled to vote at the meeting 
or the opening of business on the date of the meeting; (c) a representation that the stockholder is 
a holder of record entitled to vote at such meeting and intends to appear in person or by proxy at 
the meeting to propose such nomination or proposal; (d) a description of any agreement, 
arrangement or understanding with respect to such nomination or proposal between or among 
such stockholder and/or such beneficial owner, any of their respective affiliates or associates, 
and any others (including their names) acting in concert with any of the foregoing, and a 
representation that such stockholder will notify the corporation in writing of any such agreement, 
arrangement or understanding in effect as of the record date for determination of stockholders 
entitled to vote at the meeting no later than the earlier of five (5) days following the record date 
for determination of stockholders entitled to vote at the meeting or the opening of business on the 
date of the meeting; (e) a description of any agreement, arrangement or understanding (including 
any derivative or short positions, profit interests, options, warrants, hedging transactions, 
convertible securities, stock appreciation or similar rights and borrowed or loaned shares) that 
has been entered into as of the date of the stockholder’s notice by, or on behalf of, such 
stockholder and/or beneficial owner, whether or not such instrument or right shall be subject to 
settlement in underlying shares of capital stock of the corporation, the effect or intent of which is 
to mitigate loss to, manage risk or benefit of share price changes for, or increase or decrease the 
voting power of such stockholder or beneficial owner with respect to shares of stock of the 
corporation, and a representation that the stockholder will notify the corporation in writing of 
any such agreement, arrangement or understanding in effect as of the record date for 
determination of stockholders entitled to vote at the meeting no later than the earlier of five (5) 
days following the record date for determination of stockholders entitled to vote at the meeting 
or the opening of business on the date of the meeting; (f) a representation whether such 
stockholder and/or beneficial owner intends, or is part of a group which intends, to deliver a 
proxy statement and/or form of proxy to holders of at least the percentage of the corporation's 
outstanding shares required to elect the nominee or adopt the proposal and/or otherwise to solicit 
proxies from stockholders in support of such nomination or proposal; and (g) any other 
information relating to such stockholder and beneficial owner, if any, required to be disclosed in 
a proxy statement or other filings required to be made in connection with the solicitation of 
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proxies for the election of Directors in an election contest pursuant to and in accordance with 
Section 14(a) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), and the 
rules and regulations promulgated thereunder; (2) as to each person whom the stockholder 
proposes to nominate for election as Director (a) such information regarding each nominee as 
would have been required to be included in a proxy statement or other filings required to be 
made in connection with solicitations of proxies for the election of Directors in an election 
contest, or is otherwise required had each nominee been nominated by the Board of Directors, in 
each case pursuant to and in accordance with Section 14(a) of the Exchange Act and the rules 
and regulations promulgated thereunder, (b) the written consent of each nominee to being named 
in the proxy statement as a nominee and to serve as a Director if elected, and (c) a completed and 
signed questionnaire, representation and agreement required by paragraph (C) of this Section 9; 
and (3) as to any other business that the stockholder proposes to bring before the meeting, a brief 
description of the business desired to be brought before the meeting, the text of the proposal or 
business (including the text of any resolutions proposed for consideration and in the event that 
such business includes a proposal to amend the Bylaws of the corporation, the language of the 
proposed amendment), the reasons for conducting such business at the meeting and any material 
interest in such business of such stockholder and the beneficial owner, if any, on whose behalf 
the proposal is made.  The foregoing notice requirements of this Section 9 shall be deemed 
satisfied by a stockholder with respect to business other than a Director nomination if the 
stockholder has notified the corporation of his, her or its intention to present a proposal at an 
annual meeting of stockholders in compliance with applicable rules and regulations promulgated 
under the Exchange Act and such stockholder’s proposal has been included in a proxy statement 
that has been prepared by the corporation to solicit proxies for such annual meeting. 

(B) Special Meetings of Stockholders.  Nominations of persons for election to the 
Board of Directors may be made at a special meeting of stockholders at which Directors are to be 
elected pursuant to the corporation’s notice of meeting (1) by or at the direction of the Board of 
Directors or (2) by any stockholder of the corporation who is a stockholder of record at the time 
the notice required by this Section 9 is delivered to the Secretary, who is entitled to vote at the 
meeting and upon such election and who complies with the notice procedures set forth in this 
Section 9.  Nominations by stockholders of persons for election as Directors may be made at any 
special meeting called pursuant to Section 2 of this Article II if written notice of such 
stockholder’s intent to make such nominations is received by the Secretary at the principal 
executive offices of the corporation not earlier than the close of business on the one hundred 
twentieth (120th) day prior to such special meeting, nor later than the close of business on the 
later of the ninetieth (90th) day prior to such special meeting or the tenth (10th) day following the 
date of the first public disclosure, which may include any public filing by the corporation with 
the SEC, of the Originally Scheduled Date of such meeting, and such notice sets forth the 
information required by paragraph (A) of this Section 9. 

A stockholder may propose other business at a special meeting of stockholders only in 
accordance with Section 2 of this Article II. 

(C) Submission of Questionnaire, Representation and Agreement.  To be eligible to 
be a nominee for election or reelection as a Director of the corporation, each person whom a 
stockholder proposes to nominate for election as Director must have previously delivered (in 
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accordance with the time periods prescribed for delivery of notice under this Section 9), to the 
Secretary at the principal executive offices of the corporation, (1) a completed written 
questionnaire (in a form provided by the corporation) with respect to the background, 
qualifications, stock ownership and independence of such proposed nominee and (2) a written 
representation and agreement (in a form provided by the corporation) that such candidate for 
nomination (a) is not and will not become a party to (i) any agreement, arrangement or 
understanding with, and has not given and will not give any commitment or assurance to, any 
person or entity as to how such proposed nominee, if elected as a Director of the corporation, 
will act or vote on any issue or question in his or her capacity as a director (a “Voting 
Commitment”) that has not been disclosed to the corporation or (ii) any Voting Commitment that 
could limit or interfere with such proposed nominee’s ability to comply, if elected as a Director 
of the corporation, with such proposed nominee’s fiduciary duties under applicable law, (b) is 
not, and will not become a party to, any agreement, arrangement or understanding with any 
person or entity other than the corporation with respect to any direct or indirect compensation or 
reimbursement for service as a Director that has not been disclosed therein and (c) if elected as a 
Director of the corporation, will comply with all applicable corporate governance, conflict of 
interest, confidentiality, stock ownership and trading and other policies and guidelines of the 
corporation applicable to Directors and in effect during such person’s term in office as a Director 
(and, if requested by any candidate for nomination, the Secretary of the corporation shall provide 
to such candidate for nomination all such policies and guidelines then in effect). 

(D) General.  Only such persons who are nominated in accordance with the 
procedures set forth in this Section 9 or Section 10 of this Article II shall be eligible to be elected 
at an annual or, in the case of persons nominated in accordance with this Section 9, a special 
meeting of stockholders of the corporation to serve as Directors and only such business shall be 
conducted at an annual meeting of stockholders as shall have been brought before the meeting in 
accordance with the procedures set forth in this Section 9.  The chairman of any meeting of 
stockholders to elect Directors and the Board of Directors shall refuse to recognize the 
nomination of any person or the proposal of any business not made in compliance with the 
foregoing procedures.   

Notwithstanding the foregoing provisions of this Section 9, unless otherwise required by 
law, if the stockholder (or a qualified representative of the stockholder) does not appear at the 
annual or special meeting of stockholders of the corporation to present the nomination or 
proposed business, such nomination shall be disregarded and such proposed business shall not be 
transacted, notwithstanding that proxies in respect of such vote may have been received by the 
corporation.  For purposes of this Section 9, to be considered a qualified representative of the 
stockholder, a person must be a duly authorized officer, manager or partner of such stockholder 
or must be authorized by a writing executed by such stockholder or an electronic transmission 
delivered by such stockholder to act for such stockholder as proxy at the meeting of stockholders 
and such person must produce such writing or electronic transmission, or a reliable reproduction 
of the writing or transmission, at the meeting of stockholders. 

In addition, notwithstanding the foregoing provisions of this Section 9, a stockholder 
shall also comply with all applicable requirements of the Exchange Act and the rules and 
regulations promulgated thereunder with respect to the matters set forth in this Section 9; 
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provided, however, that any references in these Bylaws to the Exchange Act or the rules and 
regulations promulgated thereunder are not intended to and shall not limit any requirements 
applicable to nominations or proposals as to any other business to be considered pursuant to this 
Section 9 (including paragraphs (A) and (B) hereof), and compliance with paragraphs (A) and 
(B) of this Section 9 shall be the exclusive means for a stockholder to make nominations or 
submit other business (other than, as provided in the last sentence of paragraph (A), matters 
brought properly under and in compliance with Rule 14a-8 of the Exchange Act and other than 
as provided in Section 10 of this Article II).  Nothing in this Section 9 shall be deemed to affect 
any rights (1) of stockholders to request inclusion of proposals in the corporation’s proxy 
statement pursuant to applicable rules and regulations promulgated under the Exchange Act or 
(2) of the holders of any series of preferred stock, if any, to elect Directors pursuant to any 
applicable provisions of the Certificate of Incorporation. 

For purposes of this Section 9, the “Originally Scheduled Date” of any meeting of stockholders 
shall be the date such meeting is scheduled to occur in the notice first given to stockholders 
regardless of whether such meeting is continued or adjourned or whether any subsequent notice 
is given for such meeting or the record date of such meeting is changed. 

Section 10. Proxy Access for Director Nominations.  

(A) Notwithstanding anything to the contrary in these Bylaws, whenever the Board of 
Directors solicits proxies with respect to the election of Directors at an annual meeting of 
stockholders, subject to the provisions of this Section 10, the corporation shall include in its 
proxy statement, form of proxy card and other applicable documents or filings with the SEC 
required in connection with the solicitation of proxies for the election of Directors for such 
annual meeting (the “corporation’s proxy materials”), in addition to any persons nominated for 
election by the Board of Directors or any committee thereof, the name of any person nominated 
for election to the Board of Directors pursuant to this Section 10 (the “Stockholder Nominee”) 
by an Eligible Stockholder (as defined below), and will include in its proxy statement for the 
annual meeting of stockholders the Required Information (as defined below), if the Eligible 
Stockholder satisfies the requirements of this Section 10 and expressly elects at the time of 
providing the notice required by this Section 10 (the “Notice of Proxy Access Nomination”) to 
have its Stockholder Nominee(s) included in the corporation’s proxy materials pursuant to this 
Section 10.  

(B) To qualify as an “Eligible Stockholder,” a stockholder or an eligible group of no 
more than 20 stockholders must have owned (as defined below) the Required Ownership 
Percentage (as defined below) of the corporation’s outstanding common stock (the “Required 
Shares”) continuously for the Minimum Holding Period (as defined below) as of both the date 
the Notice of Proxy Access Nomination is delivered to the Secretary of the corporation in 
accordance with this Section 10 and the close of business on the record date for determining the 
stockholders entitled to vote at the annual meeting of stockholders, and thereafter must continue 
to own the Required Shares through the date of such annual meeting (and any postponement or 
adjournment thereof).  For purposes of this Section 10, the “Required Ownership Percentage” is 
3% or more and the “Minimum Holding Period” is 3 years. 
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In the event the Eligible Stockholder consists of a group of stockholders, any and all 
requirements and obligations for an individual Eligible Stockholder that are set forth in this 
Section 10, including the Minimum Holding Period, shall apply to each member of such group; 
provided, however, that the Required Ownership Percentage shall apply to the ownership of the 
group in the aggregate.  No person may be a member of more than one group of persons 
constituting an Eligible Stockholder for purposes of nominations pursuant to this Section 10 with 
respect to an annual meeting of stockholders.  In addition, a group of any two or more funds that 
are under common management and investment control shall be treated as one stockholder for 
purposes of forming a group to qualify as an Eligible Stockholder.  Whenever an Eligible 
Stockholder consists of a group of more than one stockholder, each provision in this Section 10 
that requires the Eligible Stockholder to provide any written statements, representations, 
undertakings or agreements or to meet any other conditions shall be deemed to require each 
stockholder that is a member of such group to provide such statements, representations, 
undertakings or agreements and to meet such other conditions (which, if applicable, shall apply 
with respect to the portion of the Required Shares owned by such stockholder).  When an 
Eligible Stockholder is comprised of a group, a violation of any provision of this Section 10 by 
any member of the group shall be deemed a violation by the entire group. 

For purposes of this Section 10, an Eligible Stockholder shall be deemed to “own” only 
those outstanding shares of common stock of the corporation as to which the stockholder 
possesses both: (1) the full voting and investment rights pertaining to the shares and (2) the full 
economic interest in (including the opportunity for profit from and risk of loss on) such shares; 
provided that the number of shares calculated in accordance with clauses (1) and (2) shall not 
include any shares (x) sold by such stockholder or any of its affiliates in any transaction that has 
not been settled or closed, including any short sale, (y) borrowed by such stockholder or any of 
its affiliates for any purposes or purchased by such stockholder or any of its affiliates pursuant to 
an agreement to resell, or (z) subject to any option, warrant, forward contract, swap, contract of 
sale, other derivative or similar instrument, agreement or arrangement entered into by such 
stockholder or any of its affiliates, whether any such instrument, agreement or arrangement is to 
be settled with shares or with cash based on the notional amount or value of shares of 
outstanding common stock of the corporation, in any such case which instrument, agreement or 
arrangement has, or is intended to have, or if exercised by either party would have, the purpose 
or effect of (i) reducing in any manner, to any extent or at any time in the future, such 
stockholder’s or its affiliates’ full right to vote or direct the voting of any such shares, and/or (ii) 
hedging, offsetting or altering to any degree any gain or loss realized or realizable from 
maintaining the full economic ownership of such shares by such stockholder or its affiliates.  An 
Eligible Stockholder shall “own” shares of common stock held in the name of a nominee or other 
intermediary so long as the stockholder retains the right to instruct how the shares are voted with 
respect to the election of Directors and possesses the full economic interest in the shares. A 
stockholder’s ownership of shares of common stock shall be deemed to continue during any 
period in which (1) the stockholder has loaned such shares, provided that the stockholder has the 
power to recall such loaned shares on three business days’ notice and provides a representation 
to the corporation that it will promptly recall such loaned shares upon being notified that any of 
its Stockholder Nominees will be included in the corporation’s proxy materials, or (2) the 
stockholder has delegated any voting power by means of a proxy, power of attorney or other 
instrument or arrangement which is revocable at any time by the stockholder. The terms 
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“owned,” “owning” and other variations of the word “own” shall have correlative meanings. 
Whether outstanding shares of the common stock of the corporation are “owned” for these 
purposes shall be determined by the Board of Directors or any committee thereof, in each case, 
in its sole discretion. For purposes of this Section 10, the term “affiliate” or “affiliates” shall 
have the meaning ascribed thereto under rules and regulations promulgated under the Exchange 
Act. An Eligible Stockholder shall include in its Notice of Proxy Access Nomination the number 
of shares it is deemed to own for purposes of this Section 10. 

(C) For purposes of this Section 10, the “Required Information” that the corporation 
will include in its proxy statement is (1) the information provided to the Secretary of the 
corporation concerning the Stockholder Nominee and the Eligible Stockholder that is required to 
be disclosed in the corporation’s proxy statement by applicable requirements of the Exchange 
Act and the rules and regulations promulgated thereunder, and (2) if the Eligible Stockholder so 
elects, a written statement of the Eligible Stockholder, not to exceed 500 words, in support of the 
candidacy of the Stockholder Nominee(s), which must be delivered to the Secretary of the 
corporation at the time the Notice of Proxy Access Nomination required by this Section 10 is 
delivered (the “Statement”). Notwithstanding anything to the contrary contained in this Section 
10, the corporation may omit from its proxy statement any information or Statement (or portion 
thereof) that it, in good faith, believes is untrue in any material respect (or omits to state a 
material fact necessary in order to make the statements made, in light of the circumstances under 
which they are made, not misleading) or would violate any applicable law, rule, regulation or 
listing standard.  Nothing in this Section 10 shall limit the corporation’s ability to solicit against 
and include in the corporation’s proxy materials its own statements or other information relating 
to the Eligible Stockholder or any Stockholder Nominee.  

(D) The maximum number of Stockholder Nominees nominated by all Eligible 
Stockholders that will be included in the corporation’s proxy materials with respect to an annual 
meeting of stockholders shall be the greater of (1) 20% of the total number of Directors in office 
(rounded down to the nearest whole number) as of the last day on which a Notice of Proxy 
Access Nomination may be timely delivered pursuant to and in accordance with this Section 10 
(the “Final Proxy Access Nomination Date”), or (2) two.  In the event that one or more vacancies 
for any reason occurs on the Board of Directors after the Final Proxy Access Nomination Date 
but before the date of the annual meeting of stockholders and the Board of Directors resolves to 
reduce the size of the Board of Directors in connection therewith, the maximum number of 
Stockholder Nominees eligible for inclusion in the corporation’s proxy materials pursuant to this 
Section 10 shall be calculated based on the number of Directors in office as so reduced. Any 
individual nominated by an Eligible Stockholder for inclusion in the corporation’s proxy 
materials pursuant to this Section 10 whom the Board of Directors decides to nominate as a 
nominee of the Board of Directors, and any individual nominated by an Eligible Stockholder for 
inclusion in the corporation’s proxy materials pursuant to this Section 10 but whose nomination 
is subsequently withdrawn, shall be counted as one of the Stockholder Nominees for purposes of 
determining when the maximum number of Stockholder Nominees provided for in this Section 
10 has been reached. Any Eligible Stockholder submitting more than one Stockholder Nominee 
for inclusion in the corporation’s proxy materials pursuant to this Section 10 shall rank such 
Stockholder Nominees based on the order that the Eligible Stockholder desires such Stockholder 
Nominees to be selected for inclusion in the corporation’s proxy materials in the event that the 



Alaska Air Group, Inc.  December 9, 2015 
Amended and Restated Bylaws Page 12 
 
total number of Stockholder Nominees submitted by Eligible Stockholders pursuant to this 
Section 10 exceeds the maximum number of nominees provided for in this Section 10. In the 
event that the number of Stockholder Nominees submitted by Eligible Stockholders pursuant to 
this Section 10 exceeds the maximum number of nominees provided for in this Section 10, the 
highest ranking Stockholder Nominee who meets the requirements of this Section 10 from each 
Eligible Stockholder will be selected for inclusion in the corporation’s proxy materials until the 
maximum number is reached, going in order of the amount (largest to smallest) of shares of the 
corporation’s outstanding common stock each Eligible Stockholder disclosed as owned in its 
respective Notice of Proxy Access Nomination submitted to the corporation. If the maximum 
number is not reached after the highest ranking Stockholder Nominee who meets the 
requirements of this Section 10 from each Eligible Stockholder has been selected, this process 
will continue as many times as necessary, following the same order each time, until the 
maximum number is reached.   

(E) To be eligible to have its nominee included in the corporation’s proxy materials 
pursuant to this Section 10, an Eligible Stockholder shall have timely delivered, in proper form, a 
Notice of Proxy Access Nomination to the Secretary.  To be timely, the Notice of Proxy Access 
Nomination must be addressed to the Secretary of the corporation and delivered to the Secretary 
of the corporation at the principal executive offices of the corporation in proper form not later 
than the close of business on the one hundred twentieth (120th) day, nor earlier than the close of 
business on the one hundred fiftieth (150th) day, prior to the first anniversary of the date the 
definitive proxy statement was first released to stockholders in connection with the preceding 
year’s annual meeting of stockholders; provided, however, that in the event that the date of the 
annual meeting is more than thirty (30) days before or more than seventy (70) days after such 
anniversary date, notice by an Eligible Stockholder must be so delivered not earlier than the 
close of business on the one hundred fiftieth (150th) day prior to such annual meeting, nor later 
than the close of business on the later of the one hundred twentieth (120th) day prior to such 
annual meeting or the tenth (10th) day following the date of the first public disclosure, which may 
include any public filing by the corporation with the SEC, of the Originally Scheduled Date (as 
defined in Section 9) of such meeting. 

(F) To be in proper form for purposes of this Section 10, the Notice of Proxy Access 
Nomination to the Secretary must be in writing and shall include the following information: 

(1) one or more written statements from the record holder of the Required 
Shares (and from each intermediary through which the Required Shares are or have been held 
during the Minimum Holding Period) verifying that, as of a date within seven calendar days prior 
to the date the Notice of Proxy Access Nomination is delivered to the Secretary of the 
corporation, the Eligible Stockholder owns, and has owned continuously for the Minimum 
Holding Period, the Required Shares, and the Eligible Stockholder’s agreement to provide, 
within five (5) business days after the record date for the annual meeting of stockholders, written 
statements from the record holder and intermediaries verifying the Eligible Stockholder’s 
continuous ownership of the Required Shares through the record date, together with a written 
statement by the Eligible Stockholder that such Stockholder will continue to own the Required 
Shares through the date of such annual meeting (and any postponement or adjournment thereof);  
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(2) a copy of the Schedule 14N that has been or concurrently is filed with the 
SEC as required by Rule 14a-18 under the Exchange Act, as such rule may be amended; 

(3) the information, representations and agreements that are the same as those 
that would be required to be set forth in a stockholder’s notice of nomination pursuant to Section 
9(A) of this Article II; 

(4) the questionnaire, representations, agreements and other information 
required by Section 9(C) of this Article II; 

(5) the consent of each Stockholder Nominee to being named in the 
corporation’s proxy materials as a nominee and to serving as a Director if elected; 

(6) a representation that the Eligible Stockholder (a) acquired the Required 
Shares in the ordinary course of business and not with the intent to change or influence control of 
the corporation, and that neither the Eligible Stockholder nor any Stockholder Nominee being 
nominated thereby presently has such intent, (b) intends to continue to own the Required Shares 
for at least one year following the date of the annual meeting of stockholders, (c) has not 
nominated and will not nominate for election to the Board of Directors at the annual meeting of 
stockholders any person other than its Stockholder Nominee(s) being nominated pursuant to this 
Section 10, (d) has not engaged and will not engage in, and has not and will not be a 
“participant” in, another person’s “solicitation” within the meaning of Rule 14a-1(l) under the 
Exchange Act in support of the election of any individual as a Director at the annual meeting of 
stockholders, other than its Stockholder Nominee(s) or a nominee of the Board of Directors, (e) 
will not distribute to any stockholder of the corporation any form of proxy for the annual meeting 
of stockholders other than the form distributed by the corporation, and (f) has not provided and 
will not provide facts, statements and other information in its communications with the 
corporation and its stockholders that are not or will not be true and correct in all material respects 
or which omitted or will omit to state a material fact necessary in order to make such 
information, in light of the circumstances under which it is or will be made or provided, not 
misleading;  

(7) an undertaking that the Eligible Stockholder agrees to: (a) assume all 
liability stemming from any legal or regulatory violation arising out of communications with the 
stockholders of the corporation by the Eligible Stockholder, its affiliates and associates or their 
respective agents or representatives, either before or after providing a Notice of Proxy Access 
Nomination pursuant to this Section 10, or out of the information that the Eligible Stockholder or 
its Stockholder Nominee(s) provided to the corporation pursuant to this Section 10 or otherwise 
in connection with the inclusion of such Stockholder Nominee(s) in the corporation’s proxy 
materials pursuant to this Section 10, (b) indemnify and hold harmless the corporation and each 
of its Directors, officers and employees individually against any liability, loss or damages in 
connection with any threatened or pending action, suit or proceeding, whether legal, 
administrative or investigative, against the corporation or any of its Directors, officers or 
employees arising out of any nomination submitted by the Eligible Stockholder pursuant to this 
Section 10, (c) comply with all applicable laws and regulations with respect to any solicitation, 
or applicable to the filing and use, if any, of soliciting material, in connection with the annual 
meeting of stockholders, and (d) file with the SEC any solicitation or other communication with 
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the corporation’s stockholders relating to the meeting at which the Stockholder Nominee will be 
nominated, regardless of whether any such filing is required under Regulation 14A of the 
Exchange Act or whether any exemption from filing is available thereunder; and 

(8) in the case of a nomination by a group of stockholders that together is an 
Eligible Stockholder, the designation by all group members of one group member that is 
authorized to act on behalf of all such members with respect to the nomination and matters 
related thereto, including withdrawal of the nomination. 

The corporation may also require each Eligible Stockholder and Stockholder Nominee to 
furnish such additional information as may reasonably be necessary to permit the Board of 
Directors to determine if each Stockholder Nominee is independent under the listing standards of 
the principal U.S. exchange upon which the common stock of the corporation is listed, any 
applicable rules of the SEC and any publicly disclosed standards used by the Board of Directors 
in determining and disclosing the independence of the corporation’s Directors or as may 
reasonably be required by the corporation to determine that the Eligible Stockholder meets the 
criteria for qualification as an Eligible Stockholder. 

(G) In the event that any facts, statements or other information provided by the 
Eligible Stockholder or the Stockholder Nominee to the corporation or its stockholders is not, 
when provided, or thereafter ceases to be, true and correct in all material respects or omits a 
material fact necessary to make such information, in light of the circumstances under which it is 
made or provided, not misleading, each Eligible Stockholder or Stockholder Nominee, as the 
case may be, shall promptly notify the Secretary of the corporation of any defect in such 
previously provided information and of the information that is required to correct any such 
defect; it being understood that providing any such notification shall not be deemed to cure any 
defect or limit the corporation’s right to omit a Stockholder Nominee from its proxy materials as 
provided in this Section 10. 

(H) The corporation shall not be required to include, pursuant to this Section 10, a 
Stockholder Nominee in the corporation’s proxy materials for any meeting of stockholders (1) 
for which the Secretary of the corporation receives a notice that a stockholder has nominated a 
person for election to the Board of Directors pursuant to the advance notice requirements for 
stockholder nominees for Director set forth in Section 9 of this Article II, (2) if the Eligible 
Stockholder who has nominated such Stockholder Nominee has engaged in or is currently 
engaged in, or has been or is a “participant” in, another person’s “solicitation” within the 
meaning of Rule 14a-1(l) under the Exchange Act in support of the election of any individual as 
a Director at the annual meeting of stockholders other than its Stockholder Nominee(s) or a 
nominee of the Board of Directors, (3) if such Stockholder Nominee is not independent under the 
listing standards of each principal U.S. exchange upon which the common stock of the 
corporation is listed, any applicable rules of the SEC and any publicly disclosed standards used 
by the Board of Directors in determining and disclosing independence of the corporation’s 
Directors, in each case as determined by the Board of Directors in its sole discretion, (4) if the 
election of such Stockholder Nominee as a member of the Board of Directors would cause the 
corporation to be in violation of these Bylaws, the Certificate of Incorporation, the rules and 
listing standards of the principal U.S. exchange upon which the common stock of the corporation 
is traded, or any applicable state or federal law, rule or regulation, (5) if such Stockholder 
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Nominee is or has been, within the past three (3) years, an officer or director of a competitor, as 
defined in Section 8 of the Clayton Antitrust Act of 1914, (6) if such Stockholder Nominee is a 
named subject of a pending criminal proceeding (excluding traffic violations and other minor 
offenses) or has been convicted in such a criminal proceeding within the past ten (10) years, (7) 
if such Stockholder Nominee is subject to any order of the type specified in Rule 506(d) of 
Regulation D promulgated under the Securities Act of 1933, as amended, (8) if such Stockholder 
Nominee or the applicable Eligible Stockholder shall have provided information to the 
corporation in respect to such nomination that was untrue in any material respect or omitted to 
state a material fact necessary in order to make the statement made, in light of the circumstances 
under which they were made, not misleading, as determined by the Board of Directors or any 
committee thereof, in each case, in its sole discretion, or (9) if the Eligible Stockholder who has 
nominated such Stockholder Nominee or such Stockholder Nominee otherwise contravenes any 
of the agreements or representations made by such Eligible Stockholder or Stockholder Nominee 
or fails to comply with its obligations pursuant to this Section 10.  

(I) Notwithstanding the foregoing provisions of this Section 10, unless otherwise 
required by law, if (1) the Stockholder Nominee(s) and/or the applicable Eligible Stockholder 
shall have breached its or their obligations under this Section 10, as determined by the Board of 
Directors or the chairperson of the meeting of stockholders, in each case, in its, his or her sole 
discretion, or (2) the Eligible Stockholder (or a qualified representative thereof) does not appear 
at the annual meeting of stockholders to present the nomination, such nomination shall be 
disregarded, notwithstanding that proxies in respect of such vote may have been received by the 
corporation.  For purposes of this Section 10, to be considered a qualified representative of the 
stockholder, a person must be a duly authorized officer, manager or partner of such stockholder 
or must be authorized by a writing executed by such stockholder or an electronic transmission 
delivered by such stockholder to act for such stockholder as proxy at the meeting of stockholders 
and such person must produce such writing or electronic transmission, or a reliable reproduction 
of the writing or transmission, at the meeting of stockholders.  

(J) Any Stockholder Nominee who is included in the corporation’s proxy materials 
for a particular annual meeting of stockholders but either (1) withdraws from or becomes 
ineligible or unavailable for election to the Board of Directors at such annual meeting, or (2) 
does not receive at least 25% of the votes cast in favor of such Stockholder Nominee’s election 
at such annual meeting, will be ineligible to be a Stockholder Nominee pursuant to this Section 
10 for the next two annual meetings of stockholders.  For the avoidance of doubt, this Section 
10(j) shall not prevent any stockholder from nominating any person to the Board of Directors 
pursuant to and in accordance with Section 9 of this Article II. 

(K) This Section 10 shall be the exclusive method for stockholders to include 
nominees for election to the Board of Directors in the corporation’s proxy materials.   
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ARTICLE III. 
BOARD OF DIRECTORS  

Section 1. Number, Qualification and Term of Office.  

A majority of the members of the Board of Directors shall not be employees of the 
corporation. These Bylaws shall not be amended to change the requirement for a majority of 
outside Directors unless approved by a vote of the stockholders, or by a vote of a majority of the 
outside Directors, but in no case prior to September 14, 1995. The number, qualification and 
term of office of the Directors shall be as set forth in the Certificate of Incorporation. 

Section 2. Vacancies.  

Vacancies in the Board of Directors and newly created directorships resulting from any 
increase in the authorized number of Directors may be filled by a majority of the Directors then 
in office, although less than a quorum, or by a sole remaining Director, at any regular or special 
meeting of the Board of Directors. 

Section 3. Resignations.  

Any Director may resign at any time upon notice in writing or by electronic transmission 
to the corporation. Such resignation shall take effect when the notice is delivered or at any later 
date specified therein; and the acceptance of such resignation shall not be necessary to make it 
effective.  If the resignation is effective at a future time, a successor may be elected to take office 
when the resignation becomes effective. 

Section 4. Meetings.  

Meetings of the Board of Directors for any purpose or purposes may be called at any time 
by the Chairman of the Board, the President, the Chief Executive Officer or a majority of the 
Board of Directors. The Board of Directors may hold its regular meetings at such place within or 
without the State of Delaware as the Chairman of the Board or in his or her absence a majority of 
Directors from time to time may determine.  Special meetings of the Board of Directors may be 
held at any place within or without the State of Delaware as designated in the notice of meeting. 

Regular meetings of the Board of Directors may be held without notice if the time and 
place of such meetings are fixed by the Board of Directors.  Notice of each special meeting shall 
be given by the Chairman of the Board, the Chief Executive Officer, the Secretary or any 
Assistant Secretary or their delegates to each Director by mail at least four (4) days prior to the 
time fixed for the meeting, or personally or by telephone, facsimile transmission, electronic mail 
or other means of electronic transmission at least twenty-four (24) hours prior to the time fixed 
for the meeting, unless, in case of exigency, the Chairman of the Board shall prescribe a shorter 
notice.  Notice of a meeting need not be given to a Director (i) who waives (in writing or by 
electronic transmission) notice of or consents to holding of the meeting or approves the minutes 
thereof, whether before or after the time of the meeting, or (ii) who attends the meeting without 
protesting, prior thereto or at its commencement, the lack of notice to such Director.  The notice 
of meeting shall state the time and place of the meeting. Neither the business to be transacted at, 
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nor the purpose of, any special meeting of the Board need be specified in the notice or waiver of 
notice of such meeting. 

Section 5. Quorum and Manner of Acting.  

Except as otherwise provided by statute, the Certificate of Incorporation, or these 
Bylaws, the presence of a majority of the total number of Directors shall constitute a quorum for 
the transaction of business at any meeting of the Board of Directors, and the act of a majority of 
the Directors present at any such meeting at which a quorum is present shall be the act of the 
Board of Directors. A majority of the Directors present, whether or not constituting a quorum, 
may adjourn any meeting to another time or place.  If the meeting is adjourned for more than 
twenty-four (24) hours, then notice of the time and place of the adjourned meeting will be given 
before the adjournment meeting takes place, in the manner specified in Section 4 of this Article 
III, to the Directors who were not present at the time of the adjournment. 

Section 6. Organization.  

At every meeting of the Board of Directors, the Chairman of the Board or in his or her 
absence, a chairman chosen by a majority of the Directors present shall act as chairman of the 
meeting. The Secretary, or in his or her absence, an Assistant Secretary, or in the absence of the 
Secretary and all the Assistant Secretaries, any person appointed by the chairman of the meeting, 
shall act as secretary of the meeting.  

Section 7. Consent of Directors in Lieu of Meeting.  

Unless otherwise restricted by the Certificate of Incorporation or by these Bylaws, any 
action required or permitted to be taken at any meeting of the Board of Directors, or any 
committee designated by the Board, may be taken without a meeting if all members of the Board 
or committee consent thereto in writing or by electronic transmission, and such written consent 
or transmission is filed with the minutes of the proceedings of the Board or committee.  

Section 8. Telephonic Meetings.  

Members of the Board of Directors, or any committee designated by the Board, may 
participate in a meeting of the Board or committee by means of conference telephone or other 
communications equipment by means of which all persons participating in the meeting can hear 
each other, and participation in such a meeting shall constitute presence in person at such 
meeting. 

ARTICLE IV. 
COMMITTEES OF THE BOARD OF DIRECTORS  

Section 1. Committees.  

The corporation hereby elects to be governed by Section 141(c)(2) of the Delaware 
General Corporation Law.  The Board of Directors may, by resolution passed by a majority of 
the Directors, designate one or more committees, consisting of one or more Directors, as it may 
from time to time determine, and each such committee shall serve for such term and shall have 
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and may exercise such duties, functions and powers which are not inconsistent with applicable 
law as the Board of Directors may from time to time prescribe. The Chairman of each such 
committee shall be designated by the Board of Directors.  

Section 2. Meetings; Books and Records.  

Meetings and actions of committees will be governed by, and held and taken in 
accordance with, the provisions of Article III of these Bylaws applicable to meetings and actions 
of the Board, with such changes in the context of such sections of these Bylaws as are necessary 
to substitute the committee and its members for the Board of Directors and its members; 
provided, however, that the time and date of regular meetings of committees may be determined 
either by resolution of the Board of Directors or by resolution of the committee, and that special 
meetings of committees may also be called by resolution of the Board of Directors.  Each 
committee shall keep a record of its acts and proceedings, and all actions of the committee shall 
be reported to the Board of Directors at the next meeting of the Board.  

Section 3. Quorum and Manner of Action.  

At each meeting of any committee the presence of a majority of the members of such 
committee shall be necessary to constitute a quorum for the transaction of business, and if a 
quorum is present the concurrence of a majority of those present shall be necessary for the taking 
of any action.  

ARTICLE V. 
OFFICERS  

Section 1. Number.  

The officers of the corporation shall be a Chairman of the Board, a President, a Chief 
Financial Officer, a Secretary, and such other officers, including but not limited to a Treasurer, 
as may be elected by the Board of Directors.  In addition to officers elected by the Board of 
Directors in accordance with the foregoing sentence, the corporation may have one or more 
appointed Vice Presidents, Assistant Secretaries, Assistant Treasurers or other officers as may be 
designated from time to time and appointed by the Board of Directors or the Chairman of the 
Board. Any number of offices may be held by the same person.  

Section 2. Election, Term of Office and Qualifications.  

The officers of the corporation shall serve at the pleasure of the Board of Directors and 
shall hold office until his or her successor shall have been duly elected and qualified, or until he 
or she shall have died, resigned or been removed in the manner hereinafter provided.  

Section 3. Resignations.  

Any officer may resign at any time upon written notice to the corporation without 
prejudice to the rights, if any, of the corporation under any contract to which the officer is a 
party. Such resignation shall take effect on the date of its receipt, or on any later date specified 
therein; and the acceptance of such resignation shall not be necessary to make it effective.  
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Section 4. Removals.  

Any officer elected or appointed by the Board of Directors may be removed, with or 
without cause, by the Board of Directors. Any officer appointed by the Chairman of the Board 
may be removed, with or without cause, by the Chairman of the Board or the Board of Directors. 
In either case, an officer’s removal shall be without prejudice to the contract rights, if any, of the 
person so removed. 

Section 5. Vacancies.  

Any vacancy occurring in any office of the corporation shall be filled for the unexpired 
portion of the term in the same manner as prescribed in these Bylaws for regular election or 
appointment to such office.  

Section 6. Compensation of Officers.  

Subject to applicable law, the compensation of all officers elected by the Board of 
Directors shall be approved or authorized by the Board of Directors, by a committee of the Board 
of Directors to whom such authority has been delegated or by the Chairman of the Board when 
so authorized by the Board of Directors, and the compensation of all officers appointed by the 
Chairman of the Board shall be set by the Chairman of the Board or as designated by the Board 
of Directors.  

Section 7. Chairman of the Board. 

The Chairman of the Board shall be the Chief Executive Officer of the corporation and 
shall have the general and active management of the business of the corporation and general and 
active supervision and direction over the other officers, agents and employees and shall see that 
their duties are properly performed. The Chairman of the Board shall, if present, preside at each 
meeting of the stockholders of the corporation.  He or she shall perform all duties incident to the 
office of Chairman of the Board and Chief Executive Officer and such other duties as may from 
time to time be assigned to him or her by the Board of Directors or these Bylaws.  The Chairman 
of the Board shall have the power to vote all securities of any other entity held by the 
corporation, except as may be otherwise determined by the Board. 

Section 8. President.  

The President shall have the general and active management of the business of the 
corporation and general and active supervision and direction over the other officers, agents and 
employees and shall see that their duties are properly performed, subject, however, to the 
direction of the Chairman of the Board. The President shall perform all duties incident to the 
office of President and such other duties as may be assigned to him or her by the Board of 
Directors, the Chairman of the Board or these Bylaws.  

Section 9. Chief Financial Officer. 

The Chief Financial Officer shall control, audit and arrange the financial affairs of the 
corporation, consistent with the responsibilities delegated to him or her by the Chairman of the 
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Board or the President.  The Chief Financial Officer or the Treasurer or one or more Assistant 
Treasurers shall receive and deposit all monies belonging to the corporation and shall pay out the 
same only in such manner as the Board of Directors may from time to time determine.  The 
Chief Financial Officer shall have such other duties as may be assigned to him or her by the 
Board of Directors. 

Section 10. Secretary.  

The Secretary or one or more Assistant Secretaries shall attend all meetings of the Board 
and all meetings of stockholders and act as secretary thereof, and shall record all votes and the 
minutes of all proceedings in a book to be kept for that purpose, and shall perform like duties for 
any committee of the Board when required. The Secretary shall be given other duties as pertain 
to his or her office. The Secretary shall keep in safe custody the seal of the corporation and when 
authorized by the Board of Directors, affix it, when required, to any instrument. An Assistant 
Secretary shall perform the duties of the Secretary in the event of his or her absence or disability 
and shall perform such other duties as may be imposed upon him or her by the Board of 
Directors.  

Section 11. Absence or Disability of Officers.  

In the absence or disability of the Chairman of the Board, the President or the Chief 
Financial Officer, the Board of Directors may designate, by resolution, individuals to perform 
their duties. The Board of Directors may also delegate this power to a committee.  

ARTICLE VI. 
STOCK CERTIFICATES AND TRANSFER THEREOF  

Section 1. Stock Certificates.  

The shares of the corporation shall be represented by certificates, provided that the Board 
of Directors may authorize by resolution or resolutions that some or all of any or all classes or 
series of its stock shall be uncertificated shares. Any such resolution shall not apply to shares 
represented by a certificate until such certificate is surrendered to the corporation. 
Notwithstanding the adoption of any resolution providing for uncertificated shares, every holder 
of stock in the corporation shall be entitled to have a certificate, signed by, or in the name of, the 
corporation by the Chairman of the Board or the President, and by the Chief Financial Officer, 
Treasurer or an Assistant Treasurer or the Secretary or an Assistant Secretary, certifying the 
number of shares, and the class and series thereof, owned by the stockholder in the corporation. 
Any and all of the signatures on the certificate may be a facsimile. In case any officer, transfer 
agent or registrar who has signed or whose facsimile signature has been placed upon a certificate 
shall have ceased to be such officer, transfer agent or registrar before such certificate is issued, it 
may be issued by the corporation with the same effect as if he or she were such officer, transfer 
agent or registrar at the date of issue.  
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Section 2. Lost, Destroyed or Mutilated Certificates; Transfers of Stock.  

In the case of loss or destruction of a certificate of stock, no new certificate or 
uncertificated shares shall be issued in lieu thereof except upon satisfactory proof to the 
Secretary of such loss or destruction; and upon the giving of satisfactory security, by bond or 
otherwise, against loss to the corporation, if such is deemed to be required.  

In addition, shares of capital stock of the corporation shall be transferable in the manner 
prescribed by law and in these Bylaws. Shares of capital stock of the corporation shall only be 
transferred on the books of the corporation by the holder of record thereof or by such holder’s 
attorney duly authorized in writing, upon surrender to the corporation of the certificate or 
certificates representing such shares endorsed by the appropriate person or persons (or, with 
respect to uncertificated shares, by delivery of duly executed instructions or in any other manner 
permitted by applicable law), with such evidence of the authenticity of such endorsement or 
execution, transfer, authorization, or other matters as the corporation may reasonably require, 
and the payment of all taxes thereon.  

Section 3. Record Date.  

In order that the corporation may determine the stockholders entitled to notice of any 
meeting of stockholders or any adjournment thereof or entitled to consent to corporate action in 
writing without a meeting, the Board of Directors may fix, in advance, a record date, which shall 
not precede the date upon which the resolution fixing the record date is adopted by the Board of 
Directors and shall not (A) in the case of determination of stockholders entitled to notice of any 
meeting of stockholders or adjournment thereof, be more than sixty (60) nor less than ten (10) 
days before the date of such meeting, and (B) in the case of determination of stockholders 
entitled to express consent to corporate action in writing without a meeting, be more than ten 
(10) days from the date upon which the resolution fixing the record date is adopted by the Board 
of Directors. If the Board shall fix a record date for determining the stockholders entitled to 
notice of a meeting of stockholders or any adjournment thereof, such date shall also be the record 
date for determining the stockholders entitled to vote at such meeting unless the Board 
determines, at the time it fixes such record date, that a later date on or before the date of the 
meeting shall be the date for making such determination. A determination of stockholders 
entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of 
such meeting; provided, however, that the Board may fix a new record date for determination of 
stockholders entitled to vote at the adjourned meeting, and in such case shall also fix as the 
record date for stockholders entitled to notice of such adjourned meeting the same or an earlier 
date as that fixed for determination of stockholders entitled to vote in accordance herewith at the 
adjourned meeting. 
 

In order that the corporation may determine the stockholders entitled to receive payment 
of any dividend or other distribution or allotment of any rights, or entitled to exercise any rights 
in respect of any change, conversion or exchange of stock or for the purpose of any other lawful 
action, the Board of Directors may fix, in advance, a record date, which shall not precede the 
date upon which the resolution fixing the record date is adopted by the Board of Directors and 
shall not be more than sixty (60) days prior to such other action. 
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ARTICLE VII. 
INDEMNIFICATION  

Section 1. Right to Indemnification.  

Each person who was or is a party or is threatened to be made a party to or is otherwise 
involved (including, without limitation, as a witness) in any actual or threatened action, suit or 
proceeding, whether civil, criminal, administrative or investigative (hereinafter a “proceeding”), 
by reason of the fact that he or she is or was a Director or officer of the corporation or that, being 
or having been such a Director or officer of the corporation, he or she is or was serving at the 
request of the corporation as a Director, officer, employee or agent of another corporation or of a 
partnership, joint venture, trust or other enterprise, including service with respect to an employee 
benefit plan (hereinafter an “indemnitee”), whether the basis of such proceeding is alleged action 
in an official capacity as a Director, officer, employee or agent or in any other capacity while 
serving as a Director, officer, employee or agent, shall be indemnified and held harmless by the 
corporation to the full extent permitted by the Delaware General Corporation Law, as the same 
exists or may hereafter be amended or by other applicable law as then in effect, against all 
expense, liability and loss (including attorneys’ fees, judgments, fines, ERISA excise taxes or 
penalties and amounts paid or to be paid in settlement) actually and reasonably incurred or 
suffered by such indemnitee in connection therewith and such indemnification shall continue as 
to an indemnitee who has ceased to be a Director, officer, employee, or agent and shall inure to 
the benefit of his or her heirs, executors and administrators; provided, however, that except as 
provided in Section 3 of this Article VII with respect to proceedings seeking to enforce rights to 
indemnification, the corporation shall indemnify any such indemnitee seeking indemnification in 
connection with a proceeding (or part thereof) initiated by such indemnitee only if such 
proceeding (or part thereof) was authorized by the Board of Directors of the corporation. The 
right to indemnification conferred in this Article VII shall be a contract right and, in accordance 
with and subject to the provisions of Section 2 of this Article VII, shall include the right to be 
paid by the corporation the expenses incurred in defending any such proceeding in advance of its 
final disposition. 

Section 2. Advance of Expenses. 

The corporation will advance to any person eligible for indemnification pursuant to 
Section 1 of this Article VII, prior to the final disposition of the proceeding, all expenses 
reasonably incurred by any such person in connection with defending such proceeding, upon 
receipt of a request therefor; provided, however, that an advancement of expenses incurred by an 
indemnitee in his or her capacity as a Director or officer shall be made only upon delivery to the 
corporation of an undertaking (hereinafter an “undertaking”) by or on behalf of such indemnitee 
to repay all amounts so advanced if it shall ultimately be determined by final judicial decision 
from which there is no further right to appeal that such indemnitee is not entitled to be 
indemnified for such expenses under this Section 2 or otherwise. Notwithstanding the foregoing, 
the obligation of the corporation to advance costs and expenses pursuant to this Section 2 shall 
be subject to the condition that, if, when and to the extent the corporation determines, at any time 
prior to the final disposition of the proceedings, that the indemnitee would not be permitted to be 
indemnified under applicable law, the corporation shall be entitled to be reimbursed, within 
thirty (30) days of such determination, by the indemnitee (who shall agree to reimburse the 
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corporation as a condition to receipt of any such advances) for all such amounts theretofore paid; 
provided, however, that if the indemnitee has commenced or thereafter commences legal 
proceedings in a court of competent jurisdiction to secure a determination that the indemnitee 
may be indemnified under applicable law, any determination made by the corporation that the 
indemnitee would not be permitted to be indemnified under applicable law shall not be binding 
and the indemnitee shall not be required to reimburse the corporation for any advance of costs or 
expenses until a final judicial determination is made with respect thereto (as to which all rights of 
appeal therefrom have been exhausted or lapsed).   

Section 3. Right of Indemnitee to Bring Suit.  

If a claim under Section 1 or Section 2 of this Article VII is not paid in full by the 
corporation within sixty (60) days after a written claim has been received by the corporation, 
except in the case of a claim for advancement of expenses, in which case the applicable period 
shall be twenty (20) days, the indemnitee may at any time thereafter bring suit against the 
corporation to recover the unpaid amount of the claim. If successful in whole or in part in any 
such suit, the indemnitee shall be entitled to be paid also the expense of prosecuting such suit. 
The indemnitee shall be presumed to be entitled to indemnification under this Article VII upon 
submission of a written claim (and, in an action brought to enforce a claim for advancement of 
expenses, where the required undertaking is required, has been tendered to the corporation), and 
thereafter the corporation shall have the burden of proof to overcome the presumption that the 
indemnitee is not so entitled. Neither the failure of the corporation (including its Board of 
Directors, independent legal counsel, or its stockholders) to have made a determination prior to 
the commencement of such suit that indemnification of the indemnitee is proper in the 
circumstances nor an actual determination by the corporation (including its Board of Directors, 
independent legal counsel, or its stockholders) that the indemnitee is not entitled to 
indemnification shall be a defense to the suit or create a presumption that the indemnitee is not 
so entitled.  

Section 4. Nonexclusivity of Rights; Amendment or Repeal.  

The right to indemnification and to the advancement of expenses conferred in this Article 
VII shall not be exclusive of any other right which any person may have or hereafter acquire 
under any statute, provision of the Certificate of Incorporation, these Bylaws, any agreement, a 
vote of stockholders or disinterested Directors or otherwise. A right to indemnification or to 
advancement of expenses arising under a provision of this Article VII shall not be eliminated or 
impaired by an amendment to such provision after the occurrence of the act or omission that is 
the subject of the civil, criminal, administrative or investigative action, suit or proceeding for 
which indemnification or advancement of expenses is sought. 

Section 5. Insurance, Contracts and Funding.  

The corporation may maintain insurance, at its expense, to protect itself and any Director, 
officer, employee or agent of the corporation or another corporation, partnership, joint venture, 
trust or other enterprise against any expense, liability or loss, whether or not the corporation 
would have the power to indemnify such person against such expense, liability or loss under the 
Delaware General Corporation Law. The corporation may without further stockholder approval, 
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enter into contracts with any indemnitee in furtherance of the provisions of this Article VII and 
may create a trust fund, grant a security interest or use other means (including, without 
limitation, a letter of credit) to ensure the payment of such amounts as may be necessary to effect 
indemnification as provided in this Article VII.  

Section 6. Persons Serving Other Entities.  

Any person who is or was a Director or officer of the corporation who is or was serving 
as a Director, officer, employee or agent of another corporation of which a majority of the shares 
entitled to vote in the election of its Directors is held by the corporation shall be deemed to be so 
serving at the request of the corporation and entitled to indemnification and advancement of 
expenses under Section 1 and Section 2 of this Article VII.  The corporation's obligation, if any, 
to indemnify any person who was or is serving at its request as a Director, officer, employee or 
agent of another corporation or of a partnership, joint venture, trust or other enterprise, including 
service with respect to an employee benefit plan, shall be reduced by any amount such person 
may collect as indemnification from such other corporation, partnership, joint venture, trust or 
other enterprise. 

Section 7. Indemnification of Employees and Agents of the Corporation.  

The corporation may, by action of its Board of Directors, grant rights to indemnification 
and advancement of expenses to any employee or agent, or any group or groups of employees or 
agents, of the corporation with the same scope and effect as the provisions of this Article VII 
with respect to the indemnification and advancement of expenses of Directors and officers of the 
corporation.  

Section 8. Severability. 

If any provision or provisions of this Article VII will be held to be invalid, illegal or 
unenforceable for any reason whatsoever: (i) the validity, legality and enforceability of the 
remaining provisions of this Article VII (including, without limitation, each portion of any 
paragraph of this Article VII containing any such provision held to be invalid, illegal or 
unenforceable, that is not itself held to be invalid, illegal or unenforceable) will not in any way 
be affected or impaired thereby; and (ii) to the fullest extent possible, the provisions of this 
Article VII (including, without limitation, each such portion of any paragraph of this Article VII 
containing any such provision held to be invalid, illegal or unenforceable) will be construed so as 
to give effect to the intent manifested by the provision held invalid, illegal or unenforceable. 

ARTICLE VIII. 
CHECKS, DRAFTS, BANK ACCOUNTS, ETC.  

Section 1. Checks, Drafts, Etc.  

All checks, drafts or other orders for the payment of money, notes or other evidences of 
indebtedness issued in the name of the corporation shall be signed by such officer or officers or 
agent or agents of the corporation and in such manner as shall, from time to time, be determined 
by resolution of the Board of Directors or by such officers of the corporation as may be 
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designated by the Board of Directors to make such determination. Such authority may be general 
or confined to specific circumstances.  

Section 2. Deposits.  

All funds of the corporation shall be deposited, from time to time, to the credit of the 
corporation in such banks, trust companies or other depositories as the Board of Directors may 
select, or as may be selected by any officer or officers or agent or agents of the corporation to 
whom such power may, from time to time, be delegated by the Board of Directors; and for the 
purpose of such deposit, any officer or agent to whom such power may be delegated by the 
Board of Directors, may endorse, assign and deliver checks, drafts and other orders for the 
payment of money which are payable to the order of the corporation.  

ARTICLE IX. 
NOTICES  

Whenever notice is required by law, the Certificate of Incorporation or these Bylaws, to 
be given to any Director, member of a committee or stockholder, such notice may be given by 
mail, or by other means of written communication, addressed to such Director, member of a 
committee or stockholder, at such person’s address as it appears on the books of the corporation 
or as given by such person to the corporation for the purpose of notice, with postage thereon 
prepaid, and if by mail, such notice shall be deemed to be given at the time when the same shall 
be deposited in the United States mail. Except as otherwise required by law, notice may also be 
given personally, or by telephone, electronic mail, facsimile transmission, or other electronic 
transmission. Telephone notice shall be deemed to be given when such person or his or her agent 
is personally given such notice in a telephone call to which such person or his or her agent is a 
party. Electronic mail notice shall be deemed to be given when directed to an electronic mail 
address at which such person has consented to receive notice. Facsimile transmission notice shall 
be deemed to be given when directed to a number at which such person has consented to receive 
notice.  Notice given by posting on an electronic network together with a separate notice of such 
specific posting shall be deemed to be given upon the later to occur of (A) such posting and (B) 
the giving of such separate notice of such posting.  Other electronic transmission notice shall be 
deemed to be given when directed to such person in the manner in which such person has 
consented to receive such notice.  For a notice to stockholders, notice shall be deemed to have 
been given to all stockholders of record who share an address if notice is given in accordance 
with the “householding” rules set forth in Rule 14a-3(e) under the Exchange Act and Section 233 
of the Delaware General Corporation Law. 

ARTICLE X. 
FORUM SELECTION 

Unless the corporation consents in writing to the selection of an alternative forum, the 
Court of Chancery of the State of Delaware shall, to the fullest extent permitted by law, be the 
sole and exclusive forum for (1) any derivative action or proceeding brought on behalf of the 
corporation, (2) any action asserting a claim of breach of a fiduciary duty owed by any director, 
officer, other employee or stockholder of the corporation to the corporation or the corporation's 
stockholders, (3) any action asserting a claim arising pursuant to any provision of the Delaware 
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General Corporation Law or as to which the Delaware General Corporation Law confers 
jurisdiction on the Court of Chancery of the State of Delaware, or (4) any action asserting a 
claim governed by the internal affairs doctrine.  Any person or entity purchasing or otherwise 
acquiring or holding any interest in shares of capital stock of the corporation shall be deemed to 
have notice of and consented to the provisions of this Article X. 

ARTICLE XI. 
AMENDMENTS  

These Bylaws may be altered or repealed and new Bylaws may be made by the 
affirmative vote of a majority of the Board of Directors, subject to the right of the stockholders to 
amend or repeal Bylaws, including Bylaws made or amended by the Board of Directors, or to 
adopt new Bylaws, by the affirmative vote of a majority of the outstanding stock of the 
corporation entitled to vote thereon at any meeting of stockholders, provided that notice of the 
proposed action be included in the notice of such meeting.  Except as otherwise provided by the 
Delaware General Corporation Law, any Bylaws made or altered by the stockholders may be 
altered or repealed by either the Board of Directors or the stockholders. 

* * * * * 


