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January 22, 2016
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, N.W.
Washington, DC 20549
RE:

Great Basin Scientific Inc. Special Meeting and 2016 Annual Meeting
Stockholder Proposal of James Theologus

Ladies and Gentlemen:
This statement and the material enclosed herewith are submitted on behalf of our client, Great
Basin Scientific Inc., a Delaware corporation ("Great Basin" or the "Company"), pursuant to
Rule 14a-8G) under the Securities Exchange Act of 1934, as amended. On January 9, 2016,
Great Basin received, via a submission on the Company's website, a proposal dated January 1,
2016 (the "Proposal") from James Theologus (the "Proponent") to call a special meeting of the
stockholders and hold a vote on the matters set forth in the Proposal. The Proposal is attached
hereto as Exhibit A.
As it relates to the annual meeting (the "Annual Meeting"), the Company expects to file its
definitive proxy materials on or about April 30, 2016. Accordingly, as contemplated by Rule
14a-8(j), this letter is being filed with the SEC no later than 80 calendar days before the date
upon which the Company expects to file its definitive proxy materials.
As it relates to the special meeting of the Company to be held on or before March 4, 2016 (the
"Special Meeting"), the Company expects to file its preliminary proxy materials on or about
January 26, 2016 and definitive proxy materials on or about February 5, 2016. Rule 14a-8G)
provides that if a company intends to exclude a proposal from its proxy materials, it must file its
reason with the Commission no later than 80 calendar days before it files its definitive proxy
statement and form of proxy with the Commission. However, the Staff may waive this
requirement, if the company demonstrates good cause for missing the deadline. The Staff has
previously found such good cause to exist when the proponent has not provided the proposal in a
timely manner so as to allow the company to respond within the time period required by Rule
14-8(j)(l). See, Science Applications International Corp., (November 21, 2005). In this
instance, the Proposal was not received until after the 80-day deadline. Accordingly, it is
impossible for the Company to comply with Rule 14a-8(j)(l) and, therefore, the Company
hereby requests a waiver of the 80-day requirement of Rule 14a-8(j)(l) as it relates to the Special
Meeting.
This request is being submitted electronically pursuant to guidance found in Staff Legal Bulletin
No. 14D (Nov. 7, 2008) ("SLB 14D"). Accordingly, we are not enclosing the additional six
copies ordinarily required by Rule 14a-8(j). Pursuant to Rule 14a-8(j)(l), a copy of this letter
and the attachments is being sent via e-mail to the Proponent pursuant to the Proponent's request.
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We also take this opportunity to inform the Proponent that ifhe elects to submit additional
correspondence to the SEC or the Staff with respect to the Proposal, a copy of that
correspondence should be furnished concurrently to the undersigned pursuant to Rule 14a-8(k)
and SLB 14D.
I.

Background of the Proposal

The submission of the Proponent sets forth that Proponent seeks to call a special meeting of the
stockholders of the Company and seek a vote on the Proposal. Under the Delaware General
Corporation Law and the Company's Certificate of Incorporation and Bylaws, only the Board of
Directors of the Company, the Chairman of the Board or the Chief Executive Officer of the
Company may call a special meeting of the stockholders. Stockholders of the Company are not
permitted to call a special meeting of the stockholders and, therefore, in relation to this request,
the submission is not legally sufficient.
Regardless of this deficiency in relation to the request to call a special meeting, given the general
nature of the request for a vote of the stockholders on the Proposal by the Proponent, the
Company believes that it is prudent to treat the submission of the Proponent as a request to have
the Proposal included in either the Company's proxy statement for the Special Meeting or the
2016 Annual Meeting, under Rule 14a-8.

II.

The Company may exclude the Proposal from the Proxy Materials relating to the
Annual Meeting because the Proponent has not satisfied the procedural requirement
set forth in Rule 14a-8(e)(2) under the Exchange Act.

A.

Analysis

The Company believes that it may omit the Proposal from the proxy materials for the Annual
Meeting because the website submission by the Proponent of the Proposal does not constitute
delivery to the Company's principal executive offices by the properly determined deadline.
Pursuant to Rule 14a-8(e)(2), the "proposal must be received at the company's principal
executive offices not less than 120 calendar days before the date of the company's proxy
statement released to shareholders in connection with the previous year's annual meeting."
The deadline for submitting proposals for inclusion in the proxy materials for Great Basin's 2016
Annual Meeting was noted in the Company's 2015 proxy statement for its 2015 annual meeting,
as filed with the Commission on April 30, 2015, and again in the Company's proxy statement for
its December 8, 2015 special meeting of stockholders as filed with the SEC on November 3,
2015. Further, under the Company's current plans for the Annual Meeting, the date of the
Annual Meeting will not be more than 30 days from the date of the 2015 annual meeting;
therefore, the 120-day deadline as calculated pursuant to Rule 14a-8(e)(2) and disclosed in the
above referenced proxy materials is the appropriate deadline for the submission of the Proposal.
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As noted in the attached email generated by the Company's website for contact submissions, the
Proponent did not submit the Proposal until January 9, 2016, seven (7) days past the deadline.
The Staff has strictly construed the Rule 14a-8 deadline requirement in the past and has
consistently taken the position that it would not recommend enforcement action when companies
have proposed to exclude from proxy materials those proposals received even one day after the
deadline. See, e.g., Tidelands Bancshares, Inc. (Jan 15, 2015) (one day late); Applied Materials,
Inc. (Nov 20, 2014) (one day late); BioMarin Pharmaceutical Inc. (Mar 14, 2014) (five days
late); PepsiCo, Inc. (Jan 3, 2014) (three days late); and Equity LifeStyle Properties, Inc. (Feb 10,
2012) (five days late).
Supporting these interpretations in its no-action letters, the Staff has informed stockholders that
they should submit proposals "well in advance of the deadline and by a means that allows the
stockholder to demonstrate the date the proposal was received at the company's principal
executive offices." Staff Legal Bulletin No. 14 (July 13, 2001 ).
Further, under Rule 14a-8(f)(l), since the submission of the Proposal past the properly
determined deadline is a deficiency that cannot be remedied by the Proponent, the Company has
not provided, and does not intend to provide, the Proponent with notice and 14 calendar days to
correct the numerous other deficiencies in the submission and the Proposal under Rule 14a-8,
only as it relates to the 2016 Annual Meeting.
The Company is prepared to supplement this letter in the event that the Staff determines that
such discussion is necessary or the Staff does not concur with the Company's determination to
omit the Proposal because it was submitted past the deadline for annual meeting proposals.
B.

Conclusion

Because the submission of the Proponent was not received at the Company's principal executive
offices by the deadline provided by Rule 14a-8(e)(2), the Company respectfully requests that the
Staff concur that it will not recommend enforcement action against the Company if the Company
excludes the Proposal from the Company's proxy materials for the 2016 Annual Meeting.

III. The Company may exclude the Proposal from the Proxy Materials relating to the
Special Meeting because the Proponent has not satisfied the procedural requirement
set forth in Rule 14a-8(e)(3) under the Exchange Act.
A.

Analysis

The Company believes it may properly exclude the Proposal from the Special Meeting proxy
materials pursuant to Rule 14a-8(e)(3) because it did not receive the Proposal within a reasonable
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time before the Company will begin printing and sending its proxy materials for the Special
Meeting.
Rule 14a-8(e)(3) provides that a stockholder's proposal may be omitted from a registrant's proxy
materials if it is not submitted within a "reasonable time before the company begins to print and
mail its proxy materials."
In determining whether a proposal is made within a reasonable time, the fundamental
consideration is whether the time of submission of the proposal affords the registrant reasonable
time to consider the proposal without causing an excessive delay in the distribution of proxy
materials to stockholders. See, Jefferson-Pilot Corporation (January 30, 2006). In JeffersonPilot, the company was holding a special meeting and the proponent of the proposal submitted the
proposal to the company on January 17, 2006, only 22 days before the company planned to print
and mail its proxy material. In that instance, the Staff found some basis for Jefferson-Pilot's view
that the proposal was not timely submitted in accordance with Rule 14a-8(e)(3).
The Proponent submitted its Proposal on January 9, 2016. The Company is preparing to file its
preliminary proxy materials on or about January 26, 2016 and definitive proxy materials on or
about February 5, 2016.
Further, the Special Meeting is contractually-mandated to be held on or before March 4, 2016,
pursuant to Section 4(p) of that certain securities purchase agreement between the Company and
the purchasers of its senior secured convertible notes, dated December 28, 2015 (the "SPA"),
filed as Exhibit 10.lto the Company's Form 8-K as filed with the Commission on December 29,
2015. Under the SPA, the Company is obligated to hold a special meeting for approval of
certain terms of the senior secured convertible notes and related Series D warrants "no later than
sixty-five (65) calendar days after the Closing Date." The Closing Date (as defined in the SPA)
was December 30, 2015. Therefore, the Company may not move the Special Meeting date past
March 4, 2016 as doing so would result in a breach of the SP A and an event of default under the
senior secured convertible notes. Further, under the SP A, the Company must use its best efforts
to solicit proxies in favor of the proposals related to the SP A. Any delay in printing and mailing
the proxy materials for the Special Meeting could result in an unacceptably short proxy
solicitation period under the SPA.
Given, (1) that there are numerous other procedural deficiencies in the submission of the
Proposal to the Company, as noted below, (2) the Company needed time to review and provide
the Proponent with a response regarding those other procedural deficiencies, (3) the Proponent
has 14 calendar days to cure the other deficiencies under Rule 14a-8(t), (4) the Company's
belief that even if the Proponent cures the other procedural deficiencies, the Proposal can be
excluded from the proxy statement on the basis Rule 14a-8(i)(7) as relating to the Company's
business operations and management and (5) the Company's contractual obligation to hold the
special meeting by March 4, 2016, the Company believes that the submission of the Proposal on
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January 2, 2016 which was only 27 days prior to the Company's anticipated date for printing
and mailing the proxy materials was not a reasonable period of time before the Company begins
to print and send its proxy materials for the special meeting.
Under Rule 14a-8(f)(l), since it is not settled whether the submission of the Proposal met the
reasonable timeliness requirement of Rule 14a-8(e)(3), the Company has provided the
Proponent with notice and 14 calendar days to correct the numerous other deficiencies in the
submission and the Proposal under Rule l 4a-8, only as it relates to the Special Meeting. That
notification is attached hereto as Exhibit B. As noted therein, in addition to the timeliness
deficiencies noted herein, the submission and the Proposal failed to comply with the
requirements of (1) Rule l 4a-8(b)(1) concerning proof of the Proponent's continuous
ownership of the requisite amount of the Company's voting securities for at least one year
prior to the date on which the Proposal was submitted, (2) Rule 14a-8(b)(2) concerning the
proof of status as a holder of record or otherwise of such securities, (3) Rule 14a-8(b)(1) & (2)
concerning the Proponent's representation that he intend to hold the requisite amount of securities
through the date of the meeting and (4) Rule 14a-8(d) regarding the length of the Proposal.
The Company is prepared to supplement this letter in the event that the Staff determines that
such discussion is necessary or the Staff does not concur with the Company's determination to
omit the Proposal because it was submitted past a reasonable timeframe.
B.

Conclusion

Because the submission of the Proponent does not meet the reasonable time requirement
provided by Rule 14a-8(e)(3 ), the Company respectfully requests that the Staff concur that it will
not recommend enforcement action against the Company if the Company excludes the Proposal
from the Company's proxy materials for the Special Meeting.

If you have any questions or would like any additional information regarding the foregoing,
please do not hesitate to contact the undersigned at 303.352.1133.

/
Jason
JKB:hld
Enclosures
cc:

James Theologus
Jeff Rona (Chief Financial Officer, Great Basin Scientific Inc.)
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If you wish to cure the deficiencies related to Rule 14a-8(b)(l) and (2), you must
respond to this letter with either:

(a)

if you have filed a Schedule 13D, Schedule 13G, Form 3, Form 4 and/or
Form 5, or amendments to those documents, reflecting your ovvnership of the
requisite amount of the Company's common stock as of or before the date on
which the one-year eligibility period begins, a copy of the schedule and/or
form. and any subsequent amendments reporting a change in your ownership
level, a written statement from you that you continuously held the required
number of shares for the requisite one-year period and a written statement that
you will continue to hold such requisite number of shares through to the date of
the meeting; or

(b)

a written statement from the record holder of your shares verifying that you
beneficially held the requisite number of shares of the Company's common
stock continuously for at least one year as of the date you submitted the
Proposal and a written statement that you will continue to hold such requisite
number of shares through to the date of the meeting. For these purposes, only a
DTC participant or an affiliate of a DTC participant will be considered to be a
record holder of securities that are deposited at DTC. You can determine
whether your particular bank or broker is a DTC participant by checking DTC's
participant list

For purposes of determining the date you submitted the Proposai Section C of Staff
Legal Bulletin No. 14G (October 16, 2012) provides that a proposal's date of submission is
the date that the proposal is postmarked or transmitted electronically, which in this case was
January 9, 2016.
Rule 14a-8(d) Deficiency
Under Rule 14a-8(d), the Proposal, including any accompanying statement, may not
exceed 500 words. Your submission was not clear as to what accompanying statements you
were requesting be included with the Proposal to be sent shareholders. Based on our review of
your submission, it appears that the Proposal plus all accompanying statements submitted by
you total 693 words.
If you desire to cure this deficiency please resubmit the Proposal and suppo11ing
statement to make it clear what you propose to have included in the Proposal sent to
shareholders and ensure that such submission does not exceed 500 words.

2

DORSEY & WHITNEY LLP

DORSEY'"

James Theologus
January 22, 2016
Page 3

Rule l 4a-8(e) Deficiency
Annual Meeting

Under Rule 14a-8(e)(l), the deadline for the submission of the Proposal for Company's
2016 annual meeting was January 2, 2016. This deadline was disclosed in the Company's
definitive proxy statement for the Company's 2015 meeting of shareholders as filed with the
United States Securities and Exchange Commission (the "SEC") on April 30, 2015 and again in
the Company's definitive proxy statement for the Company's special meeting of shareholders
held on December 8, 2015 as filed with the SEC on November 3, 2015. This date is calculated
pursuant to Rule 14a-8(e)(2) as the date that is 120 days before the date of the Company's proxy
statement released to shareholders in connection with the 2015 annual meeting of shareholders,
which was April 30, 2015 (assuming that the 2016 annual meeting will not be changed by more
than 30 days from the 2015 meeting, which, pursuant to the Company's current plans, it will
not).
This deficiency cannot be cured, and the Company has transmitted to the SEC a noaction letter request, requesting that the Staff of the SEC concur that it will not recommend
enforcement action against the Company if the Company excludes the Proposal from the
Company's proxy materials for the 2016 annual meeting. A copy of that submission is attached
as Exhibit B hereto.
Special Meeting

Under Rule 14a-8(e)(3), the deadline for the submission of the Proposal for the
Company's special meeting of shareholders to be held on or about March 4, 2016, is a
reasonable time before the Company begins to print and send its proxy materials for the special
meeting.
Currently, the Company anticipates that it will file its preliminary proxy statement for
the special meeting on or about January 26, 2016 and will file its definitive proxy statement for
the special meeting on or about February 5, 2016. Pursuant to the Company's agreement with
the holders of its senior secured convertible notes under that certain securities purchase
agreement between the Company and the purchasers of such notes, dated December 28, 2015
(the "SPA"), the Company is obligated to hold the special meeting regarding a shareholder vote
on certain provisions of the senior secured convertible notes and related Series D warrants no
later than 65 days following the closing date, as defined in the SP A. The closing date was
December 30, 2015 and, therefore, the Company is contractually obligated to hold the meeting
on or before March 4, 2016 (the "Special Meeting Deadline").
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Given: (1) the numerous procedural deficiencies in your submission of the Proposal to
the Company, as noted above, (2) the timeframe for the Company providing you with this
response regarding those procedural deficiencies, (3) you having 14 calendar days to cure the
above deficiencies under Rule 14a-8(t), (4) the Company's belief that even if you cure the
above procedural deficiencies, the Proposal can be excluded from the proxy statement on the
basis Rule 14a-8(i)(7) as relating to the Company's business operations and management and
(5) the Company's contractual obligation to hold the special meeting by the Special Meeting
Deadline, the Company believes that the submission of the Proposal was not a reasonable
period of time before the Company begins to print and send its proxy materials for the special
meeting.
This deficiency cannot be cured, and the Company has transmitted to the SEC a noaction letter request, requesting that the Staff of the SEC concur that it will not recommend
enforcement action against the Company if the Company excludes the Proposal from the
Company's proxy materials for the March 2016 special meeting. A copy of that submission is
attached as Exhibit B hereto.
Your Response
Your response to the above noted Rule 14a-8 deficiencies must be postmarked, or
transmitted electronically, no later than 14 days following the date you receive this letter. If
you do not respond to this letter and adequately correct such deficiencies by that date, the
Proposal will be deemed to have not been properly submitted in accordance with the
requirements of the Exchange Act~ and, should the Staff of the SEC not agree with our noaction requests regarding the timeliness of the submission of the Proposal for the 2016 annual
meeting of shareholders and March 2016 special meeting of shareholders, the Company will
seek to exclude the Proposal from its proxy materials for its 2016 annual meeting of
shareholders and March 2016 special meeting of shareholders on the basis of its other
procedural deficiencies.
As noted in the no-action request to the SEC regarding exclusion of the Proposal for
your failure to timely submit the Proposal for either the 2016 annual meeting of shareholders
or the March 2016 special meeting of shareholders, attached as Exhibit B, you may, but are
not required to, respond to the Company's request by submitting your response to the SEC
and copying the Company.
Deficiencies under the Company's Certificate of Incorporation and Bylaws

Unrelated to the deficiencies of the Proposal and your submission under Rule 14a-8, the
Proposal was also deficient under the Company's Seventh Amended and Restated Certificate of
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Incorporation and Bylaws, which are available for your review as Exhibits 3.3, 3.4 and 3.5 to the
Company's registration statement on Form S-1, as filed with the SEC on September 8, 2014.
In relation to your demand that the Company call a special meeting of the shareholders to
vote on your Proposal, under the Delaware General Corporation Law, the Company's Seventh
Amended and Restated Certificate of Incorporation and the Company's Bylaws, only the
chairman of the board, the chief executive officer or a majority of the board of directors may call
a special meeting. Shareholders of the Company are not entitled to call a special meeting and,
therefore, your demand for a special meeting has no legal basis.
Further, in relation to shareholder proposals outside of the procedures of Rule 14a-8, we
note that the Proposal did not meet any of the requirements of Section 2.05 of the Bylaws and is
therefore legally deficient.

JKB:hld
Enclosures
cc: Jeff Rona (CFO, Great Basin Scientific Inc.)
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