UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

February 24, 2016

Alan L. Dye
Hogan Lovells US LLP
alan.dye@hoganlovells.com

Re: NextEra Energy, Inc.
Incoming letter dated January 7, 2016

Dear Mr. Dye:

This is in response to your letter dated January 7, 2016 concerning the shareholder
proposal submitted to NextEra by Alan Farago and Lisa Versaci. We also have received
a letter from the proponents dated January 15, 2016. Copies of all of the correspondence
on which this response is based will be made available on our website at http://www.sec.
gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a brief discussion of
the Division’s informal procedures regarding shareholder proposals is also available at
the same website address.

Sincerely,

Matt S. McNair
Senior Special Counsel

Enclosure

cc: Alan Farago
***EFISMA & OMB MEMORANDUM M-07-16***



February 24, 2016

Response of the Office of Chief Counsel
Division of Corporation Finance

Re: NextEra Energy, Inc.
Incoming letter dated January 7, 2016

The proposal provides that the company shall report material risks and costs of
sea level rise to company operations, facilities and markets based on a range of sea level
rise scenarios projecting forward to 2100, according to best available science.

There appears to be some basis for your view that NextEra may exclude the
proposal under rule 14a-8(i)(1) as an improper subject for shareholder action under
applicable state law. It appears that this defect could be cured, however, if the proposal
were recast as a recommendation or request to the board of directors. Accordingly,
unless the proponent provides NextEra with a proposal revised in this manner, within
seven calendar days after receiving this letter, we will not recommend enforcement action
to the Commission if NextEra omits the proposal from its proxy materials in reliance on
rules 14a-8(i)(1). In light of this position, we have not found it necessary to address
NextEra’s arguments under rules 14a-8(i)(2) and 14a-8(i)(6).

We are unable to concur in your view that NextEra may exclude the proposal
under rule 14a-8(i)(7). In our view, the proposal does not seek to micromanage the
company to such a degree that exclusion of the proposal would be appropriate.
Accordingly, we do not believe that NextEra may omit the proposal from its proxy
materials in reliance on rule 14a-8(i)(7).

Sincerely,

Coy Garrison
Attorney-Adviser



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.



Alan Farago and Lisa Versaci

EISMA & OMB MEMORANDUM M-07-16***

January 15, 2016

Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission

100 F Street, NE
Washington, DC 20549

# 1 Rule 14a-8 Proposal
NextEra Energy, Inc. (NEE)
Report on Climate Change Impacts

Alan Farago

Ladies and Gentlemen:

This is in regard to the January 7, 2016 no-action request.
It appears that these 3 issues:

Rule 14a-8 (i)(1)
Rule 14a-8 (i)(2)
Rule 14a-8 (i)(6)

raised by the company could be cured by inserting “take the steps necessary” into the rule 14a-8
proposal. This is according to the text of Staff Legal Bulletin No. 14D.

Sincereiy,

Alan Farago .G.

Cc: W. Scott Seeley Scott.Seeley@nexteraenergy.com




Hogan
Lovells

Hogan Lovells US LLP
Columbia Square

555 Thirteenth Street, NW
Washington, DC 20004

T +1202 637 5600

F +1202 637 5910
www.hoganlovells.com

Rule 14a-8(i)(7)

Rule 14a-8(i)(1)

Rule 14a-8(i)(2)

Rule 14a-8(i)(6)
January 7, 2016

BY ELECTRONIC MAIL

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549
shareholderproposals@sec.gov

Re: NextEra Energy. Inc. Shareholder Proposal of Alan Farago and Lisa Versaci

Ladies and Gentlemen:

We are submitting this letter on behalf of NextEra Energy, Inc. (the “Company”),
pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934 (the “Exchange Act”) to
notify the Securities and Exchange Commission (the “Commission”) of the Company’s intention
to exclude from its proxy materials for its 2016 annual meeting of shareholders (the “2016 proxy
materials”) a shareholder proposal and supporting statement (the “Proposal”) submitted by Alan
Farago and Lisa Versaci (together, the “Proponents”).

We also request confirmation that the staff of the Division of Corporation Finance will
not recommend to the Commission that enforcement action be taken if the Company excludes
the Proposal from its 2016 proxy materials for the reasons discussed below. A copy of the
Proposal and related correspondence is attached as Exhibit 1.

In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”), this letter
and its exhibits are being e-mailed to shareholderproposals@sec.gov. In accordance with Rule
14a-8(j), a copy of this letter and its exhibits is being sent to the Proponents. Rule 14a-8(k) and
SLB 14D provide that a shareholder proponent is required to send the company a copy of any
correspondence that the proponent submits to the Commission or the staff regarding the
Proposal. Accordingly, the undersigned hereby informs the Proponents that, if the Proponents
elect to submit additional correspondence to the Commission or the staff relating to the Proposal,
a copy of that correspondence should be furnished concurrently to the Company and the

undersigned.
Hogan Lovells US LLP is a imited liability pannership reg:smed in lhe D‘lslrlcl of Columbia “Hogan Lovells is an international legal practice that mciudcs Hogan Lmlls US LLP and
Hogan Lovells International LLP, with offices in  Alicante A ) Beijing B s Caracas Colorado Springs Denver Dubai D burg Hanoi

Ho Chi Minh City Hong Kong  Houston  Johannesburg London Los Angeles Luxemboury Madrid Mexico City Miami Milan  Minneapolis Mnﬂlmry Mumw Munich
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The Company currently intends to file its definitive 2016 proxy materials with the
Commission on or about March 30, 2016.

THE PROPOSAL

On November 27, 2015, the Company received from the Proponents, by facsimile, a
letter submitting the Proposal for inclusion in the 2016 proxy materials. The resolution included
in the Proposal provides as follows:

BE IT RESOLVED: NextEra Energy Inc. shall report material risks and costs of
sea level rise to company operations, facilities, and markets based on a range of
SLR scenarios projecting forward to 2100, according to best available science.
The report shall be available to shareholders and investors by December 1, 2016,
be prepared annually at reasonable cost and omit proprietary information.

BASES FOR EXCLUSION
We request that the staff concur that the Company may exclude the Proposal pursuant to:

e Rule 14a-8(i)(7) because the Proposal deals with matters relating to the
Company’s ordinary business operations;

e Rule 14a-8(i)(1) because the Proposal is not a proper subject for action by
shareholders under Florida law;

e Rule 14a-8(i)(2) because the Proposal would require the Company to violate
Florida law; and

¢ Rule 14a-8(i)(6) because the Company lacks the power to implement the
Proposal.

I. Rule 14a-8(i)(7) — The Proposal Deals with a Matter Relating to the Company’s
Ordinary Business Operations

A. The Exclusion

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder
proposal that relates to the company’s “ordinary business operations.” According to the
Commission, the underlying policy of the ordinary business exclusion is “to confine the
resolution of ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual shareholder
meeting.” Exchange Act Release No. 40018, Amendments to Rules on Shareholder Proposals,
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[1998 Transfer Binder] Fed. Sec. L. Rep. (CCH) q 86,018, at 80,539 (May 21, 1998) (the “1998
Release™).

In the 1998 Release, the Commission described two “central considerations” for the
ordinary business exclusion. The first is that certain tasks are “so fundamental to management's
ability to run a company on a day-to-day basis that they could not, as a practical matter, be
subject to direct shareholder oversight.” The second consideration relates to “the degree to which
the proposal seeks to ‘micro-manage’ the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.” Id. at 86,017-18 (footnote omitted).

B. Applicability of the Exclusion

The Commission noted in the 1998 Release that a proposal may be omitted as relating the
company’s ordinary business operations if the proposal seeks to “‘micro-manage’ the company
by probing too deeply into matters of a complex nature upon which shareholders, as a group,
would not be in a position to make an informed judgment.” See 1998 Release at 86,017-18.
Consistent with the 1998 Release, the staff has allowed exclusion of proposals that seek to
dictate complex or detailed standards for the company to follow in conducting its operations or
producing a report. In Ford Motor Co. (Mar. 2, 2004), for example, the staff allowed exclusion
of a proposal requesting that the company publish annually a report to shareholders entitled
“Scientific Report on Global Warming/Cooling” which would have included information on
temperatures, atmospheric gases, sun effects, carbon dioxide production, carbon dioxide
absorption, and costs and benefits at various degrees of heating or cooling. In allowing
exclusion, the staff noted that the proposal related to “the specific method of preparation and the
specific information to be included in a highly detailed report.”

Similarly, in Duke Energy Corp. (Feb. 16, 2001), the staff allowed exclusion of a
proposal recommending that the company’s board of directors take steps to reduce nitrogen
oxide emissions from the company’s coal-fired power plants by 80% and to limit each boiler to
.15 pounds of nitrogen oxide per million BTUs of heat input by the year 2007. The company had
asserted that the proposal micro-managed the company because it “involve(d) intricate detail”
and sought to “impose specific time-frames or methods for implementing complex policies.” See
also General Electric Co. (Jan. 25, 2012, recon. denied Apr. 16, 2012) (allowing exclusion of a
proposal recommending a specific procedure for evaluating director performance noting that “the
proposal [sought] to micromanage the company to such a degree that exclusion of the proposal
[was] appropriate™); Marriott International Inc. (Mar. 17, 2010, recon. denied Apr. 19, 2010)
(allowing exclusion of a proposal that sought to reduce the impact of global warming by
specifying the characteristics of showerheads to be used in certain hotels and, in so doing, noting
that “although the proposal raises concerns with global warming, the proposal seeks to
micromanage the company to such a degree that exclusion of the proposal is appropriate.”).
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As with the proposals addressed in these letters, the Proposal seeks to micromanage the
Company to such a degree that exclusion of the Proposal is appropriate. The Proposal seeks to
micromanage the Company by mandating that the Company report on risks associated with sea
level rise (“SLR”), and to project the costs associated with SLR nearly a century into the future.
Production of such a report would necessarily involve matters of a complex nature upon which
shareholders, as a group, would not be in a position to make an informed judgment. The
Proposal would require the Company to assess SLR risk based on various assumptions consistent
with the “best available science.” While projecting SLR 85 years into the future is hardly a
precise “science,” there are certain commonly accepted methods of projecting the extent and
effect of SLR, and all of them involve, at a minimum, a determination or assumption regarding a
variety of complex, intricate details. Moreover, SLR is but one of literally hundreds of variables
that the Company considers in making long-term decisions about the construction of new
facilities and the maintenance or replacement of existing facilities. With respect only to the
siting, operation and maintenance of power generation facilities, among the many variables that
must be taken into account, on a short and long term basis, are site elevation, adjacent surface
and groundwater resources, the susceptibility of a site to flooding, comparative environmental
impacts, access to roads or other means of transportation, the availability of fuel sources and fuel
diversity, together with, among other important variables, aspects of the demand for electric
power and responsible management of the power delivery grid. Planning for the management of
the Company’s power generation facilities alone consumes the efforts of hundreds of Company
engineers and professionals and consulting experts every year.

The Proposal’s supporting statement indicates that the requested report should be based
on estimates for SLR ranging from “8 inches to 6.6 feet” and refers to a similar assessment
prepared by the Southeast Florida Regional Climate Compact/Sea Level Rise Working Group
(the “SLR Working Group Report™) as a template for the report. The complexity of the report
required by the Proposal becomes more evident when reviewing the various complex variables
used in the SLR Working Group Report. For instance, the SLR Working Group Report
extensively discusses detailed assumptions made with respect to numerous variables that may
affect the extent and effect of SLR. In one instance, the SLR Working Group Report notes that
in determining the level of SLR the “Tide Gauge” was set to “The Key West gauge (NOAA
Station ID 8724580)”. The selection of the correct “tide gauge” is just one of the variables that
would require careful consideration when determining the base sea level, and appropriately
calculating related risks to the Company based on the SLR level.

While the Proposal asks for a report on risk, the production of the report would require
producing a complex analysis with an extensive discussion of variables used and the reasons
certain variables were used over others. Simply put, the Proposal mandates calculations that
involve a host of complex issues requiring numerous detailed scientific assumptions the utility of
which shareholders are in no position to address through a vote on the Proposal. In evaluating
risks associated with the location of Company facilities, the Company’s management reviews
various complex criteria, and makes decisions predicated on the advice of experts who have
extensive knowledge and understanding of the multiple variables that may affect Company



U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

January 7, 2016

Page 5

facilities. The Proposal thus seeks to micromanage matters of a complex and highly technical
nature upon which shareholders, as a group, are not in a position to make an informed judgment.
Moreover, the Proposal also seeks to micromanage the Company by imposing a deadline for
completing the report (December 1, 2016). The Proposal therefore is excludable under Rule 14a-

83)(7).

IIL. Rule 14a-8(i)(1) — The Proposal Is Not a Proper Subject For Action by Shareholders
Under Florida Law

A. The Exclusion

Under Rule 14a-8(i)(1), a shareholder proposal may be excluded from a company’s proxy
materials if the proposal is “not a proper subject for action by shareholders under the laws of the
jurisdiction of the company’s organization.” A note to Rule 14a-8(i)(1) states that, “[d]epending
on the subject matter, some proposals are not considered proper under state law if they would be
binding on the company if approved by shareholders. In our experience, most proposals that are
cast as recommendations or requests that the board of directors take specified action are proper
under state law.”

Section G of SLB 14 provides that, “[w]hen drafting a proposal, shareholders should
consider whether the proposal, if approved by shareholders, would be binding on the company.
In our experience, we have found that proposals that are binding on the company face a much
greater likelihood of being improper under state law and, therefore, excludable under rule 14a-
8(i)(1).” Similarly, the Commission has explained that “the board may be considered to have
exclusive discretion in corporate matters, absent a specific provision to the contrary in the statute
. . . itself, or the corporation’s charter or by-laws. Accordingly, proposals by security holders that
mandate or direct the board to take certain action may constitute an unlawful intrusion on the
board’s discretionary authority under the typical statute.” See Securities Exchange Act Release
No. 34-12999 (Nov. 22, 1976).

B. Applicability of the Exclusion

The Proposal is not cast as a recommendation or request but as a mandatory proposal that
would be binding upon the Company if approved. As more fully explained in the legal opinion of
Squire Patton Boggs (US) LLP attached hereto as Exhibit 2 (the “Florida Legal Opinion™), the
Proposal, if adopted, would improperly interfere with the authority of the Company’s Board of
Directors (the “Board”) to determine how best to expend corporate funds to assess risks faced by
the Company, including SLR risk.

The Company is a Florida corporation, governed by Florida Statutes Chapter 607. Section
607.0801 of the Florida Statutes provides, in relevant part, that “[a]ll corporate powers shall be
exercised by or under the authority of, and the business and affairs of the corporation managed
under the direction of, its board of directors, subject to any limitation set forth in the articles of



U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

January 7, 2016

Page 6

incorporation . . . .” The Company’s articles of incorporation do not reserve to the shareholders any
power to manage the business or affairs of the Company or to make any determination as to how the
Company assesses particular risks faced by the operations of the Company. Additionally, the
Company’s bylaws provide that “[a]ll corporate powers shall be exercised by or under the authority
of, and the business and affairs of the Corporation shall be managed under the direction of, the
board of directors.” Thus, as described in the Florida Legal Opinion, under the Florida Statutes,
the Board, and not the shareholders, is charged with overseeing the Company’s business risks,
including SLR risk.

Overseeing the Company’s business risks entails, among other things, identifying those
risks, determining the materiality and immediacy of each risk, prioritizing efforts to minimize or
otherwise address each risk, and determining how to allocate the Company’s funds to address
each risk. The Proposal would impinge upon the Board’s exercise of discretion in allocating its
resources to assess and address business risks by mandating that the Company assess SLR risk
and do so in a particular way, by assessing (i) both the risks and costs of SLR and (ii) the impact
of SLR not only on the Company’s operations and facilities, but also on its markets. In addition,
the Proposal would mandate that the Board base its assessment on a range of SLR scenarios and
apply assumptions all the way through 2100. The scope and expense of the undertaking would
be significant, and would have the effect of diverting time, money and management resources
from matters the Board, in the exercise of its fiduciary duties to shareholders, determines are
more important to the Company’s business and prospects. By mandating that the Board
undertake the requested assessment without regard for the Board’s need to exercise its business
judgment, the Proposal violates Florida law.

The staff has consistently permitted the exclusion of shareholder proposals mandating or
directing a company’s board of directors to take action inconsistent with the discretionary
authority provided to the board of directors under state law. For example, in Celgene Corp. (Mar.
27, 2013), the staff concurred that the company could exclude a proposal mandating that the
chair of the board be a director who is not concurrently an executive officer of the company. In
General Electric Corp. (Jan. 25, 2012), the staff similarly concurred that the company could
exclude a proposal mandating that “the [b]Joard adopt a procedure to evaluate an independent
Director's performance by means of a system akin to the previously [b]oard-accepted practice of
ranking GE employees as A, B or C players and removing those in the last category.” See also
IEC Electronics Corp. (Oct. 31, 2012); Bank of America (Feb. 16, 2011); MGM Mirage (Feb. 6,
2008); Cisco Systems, Inc. (Jul. 29, 2005); Constellation Energy Group, Inc. (Mar. 2, 2004); and
Ford Motor Co. (Mar. 19, 2001) (in each case, permitting exclusion of a non-precatory proposal
as an improper subject for shareholder action under applicable law).

The Proposal mandates that the Company “report material risks and costs of sea level rise
to company operations, facilities, and markets based on a range of SLR scenarios projecting
forward to 2100” in contravention of the Board’s discretionary authority under Florida law. If
approved by shareholders, the Proposal would impose an obligation on the Board to prepare the
report, with projections into the next century, regardless of the Board’s fiduciary duties and
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regardless of whether the Board considers such action to be in the best interests of the Company
and its shareholders. The Proposal also mandates a specific date, December 1, 2016, for the
preparation of the report, notwithstanding that it may be infeasible to produce a complex report
with projections eighty-five years in the future within seven months after the 2016 annual meeting.

Given that the Proposal relates to matters that only the Board has the power to determine,
in the exercise of its business judgment, the Proposal is not a proper subject for shareholder action
under Florida law and therefore may be excluded under to Rule 14a-8(i)(1).

III. Rule 14a-8(i)(2) — The Proposal Would Require the Company to Violate Florida
Law

A. The Exclusion

Rule 14a-8(i)(2) permits a company to exclude a proposal if its implementation would
cause the company to violate state, federal or foreign law applicable to the company. The
Company is incorporated under the laws of the State of Florida. For the reasons set forth above
and in the Florida Legal Opinion, implementation of the Proposal would cause the Company to
violate Florida law.

B. Applicability of the Exclusion

As discussed above, the Florida Legal Opinion states that the Proposal, if adopted, would
improperly interfere with the authority of the Board to oversee and assess material risks, costs
associated with such risks, and report such risks to the shareholders, and therefore would violate
Florida law to which the Company is subject. Accordingly, the Proposal may be excluded under
Rule 14a-8(i)(2).

IV.Rule 14a-8(i)(6) — The Company Lacks the Power to Implement the Proposal

A. The Exclusion

Rule 14a-8(i)(6) allows a company to exclude a proposal if the company would lack the
power or authority to implement the proposal. On numerous occasions, the staff has permitted
exclusion of a proposal under Rule 14a-8(i)(6) where the proposal seeks action that is contrary to
state law. See Schering-Plough Corp. (Mar. 27, 2008) (permitting exclusion of proposal that
would violate New Jersey law) and AT&T, Inc. (Feb. 19, 2008) (permitting exclusion of proposal
that would violate Delaware law).

B. Applicability of the Exclusion

As discussed above and in the attached Florida Legal Opinion, the Proposal would
impose a risk assessment and reporting obligation on the Board — one that mandates that the
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Board assess SLR risks relating to the Company’s operations, facilities and markets over a
period of 85 years — which, if implemented, would violate Florida law. Accordingly,
implementation of the Proposal is beyond the power of the Company, and the Proposal may be
excluded under Rule 14a-8(i)(6).

CONCLUSION

For the reasons set forth above, the Company believes that the Proposal may be excluded
under Rules 14a-8(i)(7), (1), (2) and (6). The Company requests the staff's concurrence in the
Company's view or, alternatively, confirmation that the staff will not recommend any
enforcement action to the Commission if the Company excludes the Proposal from the 2016
proxy materials.

In accordance with SLB 14F, Part F, please send your response to this letter by email
to alan.dye@hoganlovells.com.

Very truly yours,

Alan L.

Partner

alan.dye@hoganlovells.com
D 202 637 5737

cc: Charles E. Sieving, EVP & General Counsel
Scott Seeley, Vice President, Compliance
& Corporate Secretary
Alan Farago
Lisa Versaci
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Alan Farago and Lisa Versaci
#EISMA & OMB MEMORANDUM M-07-16%*
November 27, 2015
By Certified Mail
SHAREHOLDER PROPOSAL

Mr. W. Scott Seeley

Corporate Secretary

NextEra Energy, Inc.

700 Universe Boulevard

Juno Beach, Florida 33408-0420

FAX: 561-691-7702

This proposal is for the next NEE annual shareholder meeting. Rule 14a-8 requirements

will be met including the continuous ownership of the required stock value until after the
date of the respective shareholder meeting and presentation of the proposal at the annual

meeting,

Your consideration and the consideration of the Board of Directors is appreciated in
support of the long-term performance of our company. Please acknowledge receipt of this

proposal.
Sincerely, ;
Alan Farago misa Versaci

Encl. Report On Range Of Projected Sea Level Rise/ Climate Change Impacts
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NextEra Shareholder Proposal
Filer: Alan Farago and Lisa Versaci

Year: 2016

Sector: Energy
Subject(s): Report On Range Of Projected Sea Level Rise/ Climate Change Impacts

Resolved Clause Summary: NextEra Energy Inc.'s (Company/NextEra) o?erations and
markets will be substantially impacted by sea level rise (SLR), a geophysical

manifestation of climate change. The Company shall provide investors and shareholders
with an assessment of extraordinary risk based on a probable range of sea level rise

according to best available science.

WHEREAS: The Securities and Exchange Commission recognized the financial impacts
of climate change when it issued Interpretive Guidance on climate disclosure in February
2010, including: “Registrants whose businesses may be vulnerable to severe weather or
climate related events should consider disclosing material risks of, or consequences from,

such events in their publicly filed disclosure documents.”

The Company’s principal subsidiary, Florida Power & Light Company (FPL), is one of
the largest rate-regulated electric utilities in the United States. Its markets are among the

most vulnerable in the nation to sea level rise.

SUPPORTING STATEMENT: Sea level rise as a consequence of climate change is an
extraordinary risk to the Company’s markets and facilities, leading to diminished energy
utilization rates, downtime or closure of facilities due to damage to facilities, danger to
employees, disruption in supply chains, disruption of markets and power supply, and

unlimited financial liability.

According to NOAA: “In the context of risk-based analysis, some decision makers may
wish to use a wider range of (SLR) scenarios, from 8 inches to 6.6 feet by 2100.” In
contrast, FPL planning documents for two new nuclear reactors at its Turkey Point

facility predict less than one foot SLR by 2100. FPL planning documents omit current
federal SLR guidelines and science-based analyses such as provided by the Southeast
Florida Regional Climate Compact / Sea Level Rise Work Group assessment. Using the
lowest estimate of SLR for the Company’s planning purposes leads to inaccurate '

information for shareholders.

BE IT RESOLVED: NextEra Energy Inc. shall report material risks and costs of sea level
rise to company operations, facilities, and markets based on a range of SLR scenarios
projecting forward to 2100, according to best available science. The report shall be
available to shareholders and investors by December 1, 2016, be prepared annually at

reasonable cost and omit proprietary information.
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W. Scott Seeley EN ERGY "72%

Vice President, Compliance & Corporate Secretary

December 8, 2015

Via UPS Overnight Delivery
and
Via Emai#ia & OMB MEMORANDUM M-07-16%

Mr. Alan Farago
Ms. Lisa Versaci

***EISMA & OMB MEMORANDUM M-07-16***

Re: Shareholder Proposal for NextEra Enerqgy, Inc. (“NextEra Energy”) 2016
Annual Meeting

Dear Mr. Farago and Ms. Versaci:

We are in receipt of: (1) a shareholder proposal related to reporting the projected
future impact of sea level rise (the “Proposal’) and (2) a letter signed by both of you,
dated November 27, 2015, transmitting the Proposal and indicating that you intend to
meet the Rule 14a-8 requirements for submitting shareholder proposals. We received
the Proposal via facsimile transmission on November 27, 2015. Additionally, the
Proposal was received via certified mail on November 30, 2015. We consider the date
of submission of the Proposal to be November 27, 2015.

The purpose of this letter is to inform you that, for the following reasons, we
believe that your submission is deficient in that it does not comply with Rule 14a-8
under the Securities Exchange Act of 1934 and, therefore, is not eligible for inclusion in
NextEra Energy's 2016 proxy statement.

Rule 14a-8(b) provides that, to be eligible to submit a shareholder proposal, a
proponent must have continuously held a minimum of $2,000 in market value, or 1%, of
the company's securities entitled to be voted on the proposal for at least one year prior
to the date the proposal is submitted. The Proposal lists both of you as the “Filer,” so |
assume that you intend to be considered joint proponents. Our records do not list either
of you as a record holder of NextEra Energy's common stock, nor do you appear to hold
any common stock jointly. Because you do not appear as joint record holders or
individual record holders and because you provided no proof of ownership in the
materials sent to me, you need to substantiate that each of you individually, or both of
you jointly, have beneficially owned the requisite minimum number of shares for the

NextEra Energy, Inc
700 Universe Bivd, Juno Beach, FL 33408



requisite one-year period. Your ownership, whether joint or individual, may be
substantiated in either of two ways:

1. you may provide a written statement from the record holder of the shares of
NextEra Energy common stock beneficially owned by you, verifying that, on
November 27, 2015, when you submitted the Proposal, you owned and had
continuously held, for at least one year, the requisite number or value of
shares of NextEra Energy’s common stock; or

2. you may provide a copy of a filed Schedule 13D, Schedule 13G, Form 3,
Form 4 or Form 5, or any amendment to any of those documents or updated
forms, reflecting your ownership of the requisite number or value of shares of
NextEra Energy’s common stock as of or before the date on which the one-
year eligibility period began, together with your written statement that you
continuously held the shares for the one-year period as of the date of the
statement.

The staff of the SEC’s Division of Corporation Finance has provided guidance to
assist companies and shareholders with complying with Rule 14a-8(b)'s eligibility
criteria. This guidance, contained in Staff Legal Bulletin No. 14F (October 18, 2011)
and Staff Legal Bulletin No. 14G (October 16, 2012), clarifies that proof of ownership for
Rule 14a-8(b) purposes must be provided by the “record holder” of the securities, which
is either the person or entity listed on the Company’s stock records as the owner(s) of
the securities or a DTC participant (or an affiliate of a DTC participant). A proponent(s)
who is not a record owner must therefore obtain the required written statement from the
DTC participant through which the proponent's or proponents’ securities are held. If a
proponent(s) is/are not certain whether the broker or bank is a DTC participant, the
proponent(s) may check the DTC’s participant list, which is currently available on the
Internet at http.//www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. If the
broker or bank that holds the proponent's or proponents’ securities is not on DTC's
participant list, the proponent or proponents must obtain proof of ownership from the
DTC participant through which its securities are held. If the DTC participant knows the
holdings of the proponent's or proponents’ broker or bank, but does not know the
holdings of the proponent(s), the proponent(s) may satisfy the proof of ownership
requirement by obtaining and submitting two proof of ownership statements verifying
that, at the time the proposal was submitted, the required number or value of securities
had been continuously held by the proponent(s) for at least one year preceding and
including the date of submission of the proposal (November 27, 2015) with one
statement from the proponent's or proponents” broker or bank confirming the required
ownership, and the other statement from the DTC participant confirming the broker or
bank's ownership.

For the Proposal to be eligible for inclusion in NextEra Energy's 2016 proxy
materials, the information requested above must be furnished to us electronically or be
postmarked no later than 14 calendar days from the date you receive this letter. If the
information is not provided, NextEra Energy may exclude the Proposal from its proxy
materials pursuant to Rule 14a-8(f).



The requested information may be provided to the undersigned at W. Scott
Seeley, Vice President Compliance & Corporate Secretary, NextEra Energy, Inc., PO
Box 14000, 700 Universe Boulevard, Juno Beach, FL 33408-0420, or by facsimile at:
561-691-7702. You may also provide the requested information to me by email.

In accordance with SEC Staff Legal Bulletin Nos. 14 and 14B, a copy of Rule
14a-8, including Rule 14a-8(b), is enclosed for your reference.

If you respond in a timely manner to this letter and cure the aforementioned
deficiency, NextEra Energy will review the Proposal. Please note that, in accordance
with Exchange Act Rule 14a-8, a proposal may be excluded on various grounds.

Very truly yours,
P -

W. Scott Seeley

Enclosures



§ 249.14a-8 Shareholder proposals.

This sectlon addresses when a company must include a shareholder's proposal In its proxy
statement and Identify the praposal in its form of proxy when the company holds an annual or apeclal
meeting of shareholders. In summary, in arder to have your sharsholder proposal Included on a
company's proxy card, and included along with any supporting statement in its proxy statement, you must
be eligible and follow certain pracedures. Under a few specific circumstances, the company is permitted
to exclude your proposal, but only after submitting Its reasaris to the Commiasion. We structured this
section In a questlon-and-answar format so that If Is easler to understand. The referancas to “you* are to
a sharsholder seeking to submit the proposal.

(a) Question 1. What is a proposal? A shareholdar proposal (8 your recommendation or requirement
that the company and/er its board of directors teke acfion, which you intsnd to pressnt at a meeting of the
company's shareholders. Your proposal should sfate as clearfy ae possible the course of actlon that you
belleve the company should follow. |f your proposal Is placed on the company's proxy card, the company
must also provide In the form of proxy means for shareholders to spacify by boxes a cholce betwsen
approval or disapproval, or abstention. Unless otherwise indicated, the word “proposal” as used In this
saction refers both to your proposal, and to your corresponding statement In support of your proposal (if
any).

(b) Question 2: Who Is aligibla to submit a proposal, and how do | demonatrate to the company that |
am eligibla? (1) In order to be eligible to submit a proposal, you must have continuously held &t lsat
$2,000 In market value, or 1%, of the company's securities entltled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal. You must continue to hold those
securities through the date of the meeting,

(2) I you are the reglstsred holder of your securitles, which means that your name appears In the
company's records as a sharsholder, the company can verify your eligibliity on Its own, although you will
still have to provide the company with a written statement that you intend to continue to hold the
securities through the date of the meeting of shareholders. However, if like many shareholders you are
not a reglstered holder, the company llkely doss not know that you are a sharshelder, or how many
shares you own. In this case, at the tima you submit your proposal, you must prove your eligibility to the
company in one of two ways:

() The first way I3 to submit to the company a wiitters statement from the “racord” holder of your
securities (usually a broker or bank) verifying thet, at the time you submiftad your proposal, you
continuously held the securities for at least one year. You must also Include your own wriiten statement
that you intend to continue to hold the securities through the date of the mesting of shareholders; or

(1) The second way to prove ownership applles only if you have filed a Schedule 13D (§ 240,13d-
101), Schedule 13G (§ 240.13d~102), Form 3 (§ 249.103 of this chapter), Form 4 (§ 248.104 of this
chapter) and/or Form 5 (§ 249.106 of thie chapter), or amendments to those documents or updated
forms, reffeating your ownership of the shares as of or before the date ori which the one-year eligibliity
period begins. [f you have filed one of these documents with the SEC, you may demonstrate your
eligibitity by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reperiing a change in
your ownership level,

(B) Your written statement that you continuously held the required number of-shares for the one-
year period as of the date of the statement; and



(C) Your written staternent that you Intend to continue awnership of the shares through the date of
the company's annual or special meeting.

(c) Question 3: How many proposals may | submt? Each shareholdst may submit o more than one
proposal to a company for a particular shareholders' meefing.

(d) Questlan 4: How long can my proposal be? The proposal, Including any accompanying
supporting statement, may not éxceed 500 words.

(e) Question & What is the deadline for submitting a proposai? (1) if you are submitting your
proposal for the company's annual meeting, you can In most cases find the deadfine in last year's proxy
statement. However, if the company did not ho!d an annual meeting last year, or has changed the date of
its meeting for this year more than 30 days from last year's meseting, you can usually find the deadiine In
one of the company's quarterly reports on Form 10-Q (§ 249.308a of this chaptar), or in shareholder
reports of invastment companies under § 270.30d-1 of this chapf:er of the Investment Comparny Act of
1840. In order to avald controversy, shareholders should submit thelr proposals by means, Including
electronic means, that permit them to prove the date of delivery.

(2) The deadline s calculated in the following manner if the proposal Is submitted for a regularly
scheduled annual mesting. The proposal must be recsived at the company's princlpal exscutive offices
not less than 120 calendar days béfore the.date of the company's proxy staternent released to
shareholders in cohnection with the previous year's annual meeting. However, If the campany did not hold
an annual meeting the previous yeat, or If the date of this year's annual meeting has been changed by
more than 30 days from the date of the previous year's meeting, then the deadiine Is a reasanable time
before the company begins to print and send its proxy matertals.

(3) If you are submitting your proposal for a mseting of shareholders other than a regularly
scheduled annual mesting, the deadline Is a reasonable time before the company bsgins to print and
send Its proxy materials.

(f) Question 6: What if | fail to follow-one of the eligibllity or procedural requirements explained in
answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, but only
after It has notified you of the problem, and you have falled adequately to correct t. Within 14 calendar
days of receiving your proposal, the company must notlfy you In writing of any procedural or eligibllity
defleiencles, as well as of the time frame for your response. Your response must be postmarked, or
transmitted electronically, no later than 14 days from the date you retelved the company’s notification. A
comparly need nat provide you such notice of a deficlency if the deficlency cannot be remedied, such as if
you fall to submit a proposal by the company's properly determined deadiine. If the company intends to
exclude the proposal, It wili later have to make a subm/ssion under § 240.14a-8 and provide you with a
copy under Questign 10 below, § 240.14a-8(j).

(2) If you fall In your promise to hold the required number of sacuritles through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meéting held in the following two calendar years.

(9) Question 7: Who has the burden of persuading the Commissien or ita staff that my proposal can
be excluded? Except as otherwise notad, the burden !s on the company to demonstiate that it is entitled
to exclude a proposal.

(h) Question 8: Must | appear personally at the shareholders’ meéting to present the proposal? (1)
Either you, or your representative who s qualified under stata law to preseént the proposal on your behalf,
must attend the meeting to present the proposal, Whether you attenhd the mesting yourself or send a
qualified representative to the meeting in your place, you should maite sure that you, of your



represantative, follow the proper state law procedures for attending the mesting and/or presenting your
proposall. )

(2) If the company holds ita shareho!der meeting in whols or In part via electronic media, and the
company permits you or your representative to pressnt your proposal via such media, then you may
appear through electrenic media rather than traveling to the meeting to appear In person.

(3) If you or your qualified representative fail to sppear and present the proposal, without good
causs, the gompany will be permitted to exclude all of your proposals from Ifs proxy materfals for any
meetings held In the following two calendar years,

(1) Question 9: If | have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the ptoposal is not a proper
subject for actlon by sharsholders under the laws of the jurisdiction of the company's organlzation;

MoTE To PARAGRAPH { i )(1): Depanding on the subject matier, some proposals are not considered proper under
state law If they would be binding on the company if appraved by sharsholders. In our experience, most proposals
thet are cast a8 recommendations er raquests that the boand of direciors take specified action are proper under state
law, Accordingly, we will assume that a proposal drafted as a recommendation or suggestion Is proper unless the
company demonstrates otherwise, i

(2) Violatlon of law: If the proposal would, If implemented, cause the company 1o violate any state,
federal, or foreign law to which It is subject;

NOTE TO PARAGRAPH ( 1)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on
roundaf that it would violate forelgn law if compllance with the foreign law would result in a viclation of any state or
aderal law.

(8) Violatlon of proxy rules; If the groposal or supporting statement Is contrary to any of the
Commlesion's proxy rules, Including § 240.14a-9, which prohiblts materially false or misleading
statements In proxy soliolting materials;

(4) Personal grievance, speofal interest; If the proposal relates to the redress of a personal claim or
grievance against the company or any other persan, or If it is designed fo result In a benefit to you, or to
further a personal Interest, which is not shared by the other shareholders at large;

(5) Refevance: If the proposal relates to operatlons which account for leas than & peroent of the
company's total assets at the end of its most recent fiscal year, and for less than & percent of Its nat
eamings and gross sales for its most recent fiscal year, and is not otherwise significantly related to the
company's business;

(8) Absence of power/authority: If the company would lack the power or author'ty to Implement the
proposal;

(7) Management functiops; If the proposal deals with a matter refating to the company's ordlnary
business operations;

(8) Dirgetor elections: If the proposal:
(I) Would disqualify a nomines who Is standing for election;

(i) Would remove a director frorm office before his or her term explred;



{iil) Questions the compatencs, business judgment, or character 6f one or mere nominees or
directors;

(Iv) Sesks te-include a specific indlvidual In the company's proxy materials for elaction ta the board
of directors; or

(v) Otherwise could affect the outgome of the upcoming dlection of directors,

(9) Conflicts with company’s proposak: If the proposal dlrectly conflipts with one of the company's
own proposals to be submitted to sharsholders at the same mesting;

NOTE 10 PARAGRAPH (1)(8): A company’s submisslon fo the Commissien under this sectlon should specify the
paints of conflict with the company's proposal,

(10) Substentially implemented: If the company has already substantiaily implemented the proposal,

NoTe 1o FARAGRAPH (1)(10): A company may exciude a shareholder proposal that would provide an ddvisory
vote or sesk future advisory votes to approve tha compenaation of executivas as disciosed pursuant to ftsm 402 of
Regulation 8-K (§ 229.402 of this chapter) or any successor fo ltem 402 (a "say-on-pay vole™) or that refates to the
frequency of say-on-pay votes, provided that in the most recent sharsholder vots requlred by § 240.142-21(b) of this
chapter a single year ( .e., one, two, or threa years) recslved appraval of 8 majority of votes cast on the mattar and
the company has edopted a pelicy on the frequency of say-on-pay votes thet [& conalstent with the oholce of the
malority of votes cast In the most recent shareholdsr vota required by § 240.14a-21(b) of thig chapter,

(11) Duplioatian: If the proposal substantially duplicates another praposal previously. submitied to
the ct}:ompany by another propanent that will bs included in the company’s proxy materials for the same
mesting,

(12) Resubmissions: If the proposal deals with substantially the sama subject mattsr as another
proposal ar proposals that has or have been praviously inciuded in the ¢ompany's proxy materials within
the precading b calendar years, a company may exclude it from Its proxy materials for any meeting held
within 3 talendar years of the last tims it was included If the proposal recslved:

(i) Less than 3% of the vete If proposad onoe within the preceding 5 calendar years;

(il) Leas than 6% of the vote on Its last submission to shareholders if proposed twice previously
within the preceding & calendar years; or

(1)) Less than 10% of the vote on its last submigslon to shareholders if proposed three times or mors
previously within the preceding 6 calendar years; and

(13) Speclfic amaunt of dividends: If the proposal relates to spsclilc amaunts of cash or stock
dividends.

(l) Question 10; What procedures must the company follow If If Intands t6 exclude my proposal? (1)
If the aempany Intends to exclude a proposal from Its proxy materials, it must fils. Its reasons with the
Comimisslon no later than 80 calendar days before it files its definitive proxy statement and form of proxy
with the Commission. The company must simultaneously provide you with a copy of its submission. The
Commisslon staff may permit the company to make its submission later than 80 days before the company
files its definitive proxy statement and form of proxy, if the company demonstrates good cause for missing
the deadline.

(2) The company must file six paper coples of the following.



(1) The proposal;

(i) An explanation of why the company belleves that It may exclude the proposal, which should, If

pogslble. refer to the most recent applicable authority, such as prior Division letters issued urider the rule;
an

(i) A supporting opinion of counsel when such reasons are based on mafters of state or forelgn law.

(k) Questlon 1. May | submit my own statemeént to the Commission responding te the company's
arguments?

Yes, you may submit a response, but it Is not required. You should try to submit any response to us,
with a copy to the company, as soon as poessible after the company makes Its submission. This way, the
Commission staff will have time to consider fully your submission before [t issues Its response. You
should submit six papar coples of your response.

(1) Question 12: If the company includes my shareholder proposai In Its proxy materlals, what
information about me must it include along with the proposal Itsalf?

(1) The company’s proxy statement must Includa your hame and address, as well as the number of
the company's voting securitles that you hold. Howsaver, Instead of providing that ihformation, the . *
company may instead (ncluda a statement that it will provide the Information to sharsholders promptly
upon recelving an oral or written request.

(2) The company Is not responsible for the contents of your proposal or supporting statement.

(m) Question 13: What can | do if the company includes In its proxy statement reasons why It
beliaves shareholders should not vote In faver of my proposal, and | disagree with some of its
statements?

(1) The company may elect to Include In Its proxy statement reasons why it belleves sharsholders
should vote against your proposal. Tha company Is allowed to make arguments reflscting its own point of
view, Just as you may express your own polnt of view in your proposal's supperting statement.

(2) However, if you bellave that the compeany's opposition to your proposal cohtalns materially false
or misleading statements that may violate our anti-fraud rule, § 240.14a-8, you should promiptly send to
the Commission staff and the company a letter explaining the reasons for your view, along with a copy of
the company's statements opposing your proposal. To the extent possible, your letter should Includs
specifio factual Information demonstrating the inaccuracy of the company's claims. Time parmitting, you
may wish to try to work out your differences with the company by yoursslf before contacting the
Commission staff.

(8) Wa require the company to serd you a copy of its statements opposm%your proposal before It
sends its proxy materials, so that you may bring to our attention any materially false or misleading
statemants, under the following timeframes:

() If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requilring the company to include It in Its proxy materials, then the company
must provide you with a copy of its opposition statements no later than 6 calendar days after the company
recelves a copy of your revised proposal, or



(1) In all other cases, the company must provide you with a copy of Its opposition staterhents no

later than 30 calendar days before Its files definitive coples of Its proxy statement and form of proxy under
§ 240.14a-8, -

[63 FR 20118, May 28, 1898; 63 FR 50622, 60623, Sept. 22, 1998, as amended at 72 FR 4168, Jan, 28, 2007; 72 FR
70458, Déc. 11, 2007; 73 FR B77, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 PR 56782, Sept. 18, 2010]
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U.SiSecurities and Exchange Commiission

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information far companles and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Informatian: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the “Commission”). Further, the Commission has
nelther approved nor disapproved its content.

Contacts: For further information, please eontact the Division's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.goy/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on Important Issues arising under Exchange Act Rule 14a-8,
Specifically, this bulletin contalns information regarding:

¢ Brokers and banks that constitute “record” holders under Rule 14a-8 |
(b)(2)(I) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

o Common errors shareholders can avold when submitting proof of
ownership to companles;

e The submission of revised proposals;

o Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

e The Divislon’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can flnd additional guldance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB

attp /fwww.sec.gov/interps/legal/cfslbl4f hin: 12/6/2013
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No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibllity to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 In market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submlts the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
Issuer because their ownershlip of shares is listed on the records malntained
by the Issuer or its transfer agent. If a shareholder Is a registered owner,
the company can Independently conflrm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies,
however, afe beneficial owhers, which means that they hold thelr securities
in book-entry form through a securities Intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as "street name”
holders. Rule 14a-8(b)(2)(I) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a propesal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifylng that, at the time the proposal was
submitted, the shareholder held the required amount of securitles
continuously for at least ofe year.2

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposlt their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.4 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by Its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a "securities position listing” as of a specified date,
which identifies the DTC participants having a pasition In the company’s
securitles and the number of securities held by each DTC participant on that
date.2

3. Brokers and banks that constitute “record” holders under Rule

14a-8(b)(2)(i) for purposes of varifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

http:.//iwww.sec.gov/interps/legal/cfslbl4f htm 12/6/2013
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In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages In sales
and other activitles involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintaln
custody of customer funds and securities. Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issulng confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; Introducing brokers generally are not, As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers In casas where, unlike the
positions of registeted owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its dwn
or its transfer agent’s records or against DTC's securities posltion listing.

In light of questions we have recelved following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners In the Proxy
Machanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(l). Because of the transparency of DTC participants’
positions In a company’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC particlpants should be
viewed as “record” holders of securities that are deposited at DTC, As a
result, we will no longer follow Hain Cefestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,® under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companles have accasionally expressed the view that, because DTC's
nominee, Cede & Co,, appears on the shareholder list as the sole registered
owner of securitles deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposlt at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view,

How can a shareholder determine whether his or her broker or bank Is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which Is
currently available on the Internet at
hitp://www.dtcc.com/downloads/membership/directories/dtc/alpha. pdf,

http://'www sec.gov/interps/legal/cfs!b14f htm 12/6/2Q13
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What if a shareholder's broker or bank is not on DTC's participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the

shareholder's broker or bank,2

If the DTC participant knows the shareholdet’s broker of bank's
holdings, but does not kriow the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC
participant?

The staff will grant ne-action relief to a company on the basis that the
shareholder's proof of ownership is hot from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that Is consistent with the guldance contained in
this bulletin. Under Rule 14a-8(f)(1), the sharehol!der will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this sectien, we describe two common errors shareho!ders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guldance on how to avold these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continyously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added). 22 We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year perlod preced!ng the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities,
Tnis can eccur when a broker or bani submits a letter that confirms the
shareholder's beneficial ownership only as of a specified date but omits any
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reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause Inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of [date the proposal is submitted], [name of shareholder]
held, and has held contlnuously for at least one year, ([number

of securlties] shares of [company name] [¢lass of SEEU]"IUES].”J—I

As discussed above, a shareholder may also need fo provide a separate
written statement from the DTC participant through which the shareholder’s
securlties are held if the shareholder’s broker or bank is not a DTC
particlpant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company acecept the revisions?

Yes, In this situation, we belleve the revised proposal serves as a
replacement of the initlal proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal, Therefore, the
shareholder is not in violation of the one-proposal limitation In Rule 14a-8
(c) .22 If the company intends to submit a no-actlon request, it must do so
with respect to the revised proposal.

We recogriize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an Initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submlitted before the company's deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make

clear that a company may not ignore a revised proposal in this situation. 2

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No, If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company Is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
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submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as
the reason for excludihg the revised proposal. If the company does not
accept the revislons and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share cwnership?

A shareholder must prove ownership as of the date the original proposal is
submitted. When the Commission has discussed revisions to propasals, % it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the sharsholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that If the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held In the following two calendar years,” With these provisions In
mind, we do not Interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised |:m:1r.sos\=‘|l.~1=-'i

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos, 14 end 14C. SLB No. 14 notes that a
company should Include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on [ts behalf and the company Is able to demonstrate that the Indlvidual is
authorized to act on beha!f of all of the proponents, the company need only
provide a letter from that lead Individual indicating that the lead individual
is withdrawing the proposal or behalf of all of the proponents.

Because there is no rellef granted by the staff in cases where a no-actlon
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-actlon request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the lead fller is autharized to withdraw the proposal on
behalf of each proponent identifled in the company’s no-action request.18

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Divislon has transmitted copies of our Rule 14a-8 na-action
responses, including copies of the correspondence we have recejved in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after Issuance of our response.

In order to accelerate delivery of staff responses to conipanies and
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proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to Include email contact information in any correspondénce to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.

Glven the avallability of our responses and the related correspondence on
the Commission's website and the requirement under Rule 14a-8 for
companles and proponents to copy each other on correspondence
submitted to the Commission, we belleve it is unnecessary to transmit
copies of the related correspondence along with our no-action respanse.
Therefore, we Intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission's website coples of this correspondence at the same time that
we post our staff no-action response.

[ v wli i ' . TR o V- N S i Akl T et e TR e UM a4 1T

1 See Rule 14a-8(b).

2 For an explanation of the types of share ownership In the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section II.A.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws. It has a different meaning In this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Qur use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be Interpreted to
have a broader meaning than It would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Willlams
Act.”).

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that Is described in Rule
14a-8(b)(2){il).

4 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor — owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section I[1.B.2.a.

2 See Exchange Act Rule 17Ad-8.
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S See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“Net Capital Rule Release”), at Section II.C.

I See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp, v.
Chevedden, 696 F, Supp. 2d 723 (S.D, Tex. 2010). In both cases, the court
concluded that a securities Intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securlties
position listing, nor was the intermediary a OTC participant.

& Techne Coip. (Sept. 20, 1988).

2 In additlon, if the shareholder’s broker Is an Introducing broker, the
shareholder's account statements should Include the clearing broker's
Identity and telephone number. See Net Capital Rule Release, at Sectlon
I1.C.(ili). The clearing broker wiil generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day dellvery.

41 This format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after ar Initial proposal
but before the company's deadline for receiving proposals, regardless of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for Inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliarice on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co, (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation If such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitied by
the same proponent or notifled the proponent that the earlier proposal was
exciudable under the rule.

14 5ee, e.g,, Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

13 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who toes not adequately
prove ownership In connection with & proposal is not permitted to submit
another proposal for the same meeting on a later date.

16 Nothing in this staff position has any effect on the status of any

hittp /lwww.sec.gov/interps/legal/cfslb14f him 12/6/2013



Staff Legal Bulletin No. 14F (Shareholder Proposals) Page 9 of 9

shareholder proposal that is not withdrawn by the proponent or [ts
authorized representative.
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UiSoSecurities and Exchange Commission

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14G (CF)
Action: Publication of CF Staff Legal Bulletln
Date: October 16, 2012

Summary: This staff legal bulletin provides Informatlion for companies and
shareholders regarding Rule 14a-8 under the Securitles Exchange Act of
1934.

Supplementary Information: The statements In this bulletin represent
the views of the Division of Corporation Finance (the "Division”}. This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the “"Commission”). Further, the Commission has
neither approved nor disapproved its content.

Coantacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guldance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contalns information regarding:

« the partles that can provide proof of ownership under Rule 14a-8(b)
(2)(1) for purposes of verifying whether a beneficial owner is ellgible
to submit a proposal under Rule 14a-8;

o the manner in which companies should notify proponents of a fallure
to provide proof of ownership for the one-year period required under
Rule 14a-8(b)(1); and

o the use of webslte references in proposals and supporting statements.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Comrnlission’s website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLE No. 14C, SLB No. 14D, SLB No. 14E and SLB
No. 14F.

B. Parties that can provide proof of owrership under Rule 14a-8(b)
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(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8

1. Sufficiency of proof of ownership letters provided by
affiliates of DTC participants for purposes of Rule 14a-8(b)(2)

(M

To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencing that the
shareholder has continuously held at least $2,000 in market value, or 1%,
of the company's securities entitied to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholder
submits the proposal. If the sharaholder Is a beneficial owner of the
securities, which means that the securities are held in book-entry form
through a securitles [ntermediary, Rule 14a-8(b)(2)(i) provides that this
docuimentation can be in the form of a “written statement from the 'record’
holder of your securities (usually a broker or bank)....”

In SLB No. 14F, the Dlvision described its view that only securities
intermediaries that are participants in the Depository Trust Company
("DTC") should be viewed as “record” holders of securities that are
deposited at DTC for purposes of Rule 144-8(b)(2)(i). Therefore, a
beneficial owner must obtain a proof of ownership letter from the DTC
participant through which its securities are held at DTC in order to satisfy
the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, same companies questioned the
sufficiency of proof of ownership letters from entities that were not
themselves DTC participants, but were affiliates of DTC part1cipants.1 By
virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affiliated DTC participant should be in a position
to verlfy its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter
from an afflliate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances in which securitles
intermediaries that are not brokers or banks maintain securities aceounts In
the ordinary course of thelr business. A shareholder who holds securities
thraugh a securities Intermediary that Is not a broker or bank can satisfy
Rule 14a-8's documentation requirement by submitting a proof of
ownership letter from that securities intermediary.2 If the securities
intermediary is not a DTC particlpant or an affiliate of a DTC participant,
then the shareholder will also need to obtain a proof of ownership letter
from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of Lthe securities intermediary.

C. Manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required
under Rule id4a-8(b)(1)

As discussed in Section C of SLB No., 14F, a common error in proof of
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ownership letters is that they do not verify a proponent’s beneficial
ownership for the entire one-year period preceding and including the date
the proposal was submitled, as required by Rule 14a-8(b)(1). In some
cases, the letter speaks as of a date before the date the propasal was
submitted, thereby leaving a gap between the date of verification and the
date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a perlod of only
ane year, thus failing to verify the proponent’s beneficial ownership over
the required full ane-year period preceding the date of the proposal’s
submission.

Under Rule 14a-8(f), If a proponent fails to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only If it notifies the proponent of the defect and the proponent fails to
correct It, In SLB No. 14 and SLB No. 14B, we explained that companies
should provide adequate detail about what & proponent must do to remedy
all ellgibility or procedural defects.

We are concerned thal companles’ notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects in proof of ownership letters. For example, some companies’ notices
of defect make no mention of the gap in the period of ownership covered by
the proponent’s proof of ownership letter or other specific deficiencies that
the company has identified. We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f).

Accordingly, going forward, we will not concur in the exclusion of a proposal
under Rules 14a-8(b) and “4a-8(f) on the basis that a proponent's proof of
ownership does not cover the ane-year period preceding and including the
date the proposal Is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying contlnuous ownership of the requisite amount of securities
for the one-year period preceding and Including such date to cure the
defect. We view the proposal’s date of submission as the date the proposal
is postmarked or transmitted electronically. Identifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above
and will be particularly helpful in those Instances In which it may be difficult
for a proponent to determine the date of submission, such as when the
proposal is not postmarked on the same day It is placed in the mail. In
addition, companies should include copies of the postmark or evidence of
electronic transmission with their no-action requests.

D. Use of website addresses in proposals and supporting
statements

Recently, a number of proponents have included in their proposals or in
their supporting statements the addresses Lo websites that provide more
information ahout their proposals. In some cases, companies have sought
to exclude either the website address or the entire proposal due to the
reference to the website address.

In SLB No. 14, we explalned that a reference to a website address in a
proposal does not raise the concerns addressed by the 500-word limitation
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in Rule 14a-8(d). We continue to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-8
(d). To the extent that the company seeks the exclusion of a website
referance in a praposal, but not the proposal itself, we will continue to
follow the guidance stated in SLB No. 14, which provides that references to
webslte addresses In proposals or supporting statements could be subject
to exclusion under Rule 14a-8(i}(3) if the information contained on the
website is materially false or misleading, Irrelevant to the subject matter of
the proposal or otherwlse in contravention of the proxy rules, including Rule

14a-9.3

In light of the growing interest in including references to website addresses
in proposals and supporting statements, we ars providing additional
guidance on the appropriate use of wabsite addressés in proposals and

supporting statements.2

1. References to website addresses in a proposal or
supporting statement and Rule 14a-8(i)(3)

References to websites in a proposal or supporting statement may raise
concerns under Rule 14a-8(i)(3). In SLB No. 14B, we stated that the
exclusion of a proposal under Rule 14a-8(i)(3) as vague and Indefinite may
be appropriate if nelther the shareholders voting on the proposal, nor the
company in implementing the proposal (If adopted), would be able to
determine with any reasonable certalnty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be exciuded
on this basis, we consider only the informatlon contained in the proposal
and supporting statement and determine whether, based on that
information, shareholders and the company can determine what actions the
proposal seeks,

If a proposal or supporting statement refers to a website that provides
Informatlon necessary for shareholders and the company to understand
with reasonable certainty exactly what actions or measures the proposal
requirgs, and such Informatlon is not also contalned In the proposal or in
the supporting statement, then we belleve the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(i)(3) as vague and indefinite. By contrast, if shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requires withaut reviewing the information provided
on the website, then we believe that the proposal would not be subject to
exclusion under Rule 14a-8(i)(3) on the basis of the reference to the
webslte address. In this case, the informatlion on the webslte only
supplements the information contained in the proposal and in the
supporting statement.

2. Providing the company with the materials that will be
published on the referenced website

We recognize that if a proposal references a website that Is not operational
at the time the proposal Is submitted, it will be Impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non-operational website in & proposal or
supporting statement could be excluded under Rule 14a-8(1)(3) as
irrelevant to the subject matter of a proposal, We understand, however,
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that a proponent may wish to include a reference to a website containing
Information related to the proposal but wait to activate the website until it
becomes clear that the proposal wlil be Included in the company’s proxy
materials. Therefore, we will nat concur that a reference to a website may
be excluded as Irrelevant under Rule 14a-8(i)(3) on the basis that It is not
yet operational if the proponent, at the time the proposal is submitted,
provides the company with the materials that are intended for publication
on the website and a representation that the website will become
operational at, or prior to, the time the company files its definitive proxy
materials.

3. Potential issues that may arise if the content of a
referenced website changes after the proposal is submitted

To the extent the information on a website changes after submission of a
proposal and the company believes the revised information renders the
website reference excludable under Rule 14a-8, a compahy séeking eur
concurrence that the website reference may be excluded must submit a
letter presenting Its reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before It files its definitive proxy materials, we may
concur that the changes to the referenced website constitute “good cause”
for the company to file its reasons for excluding the website reference after
the 80-day deadline and grant the company’s request that the 80-day
requirement be walived.

S oY N R es e T e ST e SN ARTEM . el TR L U R P e

1 An entity is an “affiliate” of a DTC participant If such entity directly, or
indirectly through one or more intermediaries, controls or is controlied by,
or is under common control with, the DTC participant.

2 Rule 14a-8( b)(2)(i) itself acknowledges that the record hoider is “"usually,”
but not always, a broker or bank,

3 Rule 14a-9 prohibits statements In proxy materials which, at the time and
in the light of the circumstances under which they are made, are false or
misleading with respect to any material fact, or which omit to state any
material fact necessary In order to make the statements not false or
misleading.

4 A website that provides more information about a shareholder proposal
may constltute a proxy solicitation under the proxy rules. Accordingly, we
remind shareholders who elect to Include website addresses in their

proposals to comply with all applicable rules regarding praxy solicitations,
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Wealth Management
220 Alhambra Circle 10h 11
Caonal Gables | FL 33134

Morgan Stanley

December 9, 2015

Alan D Farago
Lisa Versaci

***EISMA & OMB MEMORANDUM M-Q7-16***

I am writing to confirm that you have maintained continuous ownership of at least 100 shares of
Nextera Energy Inc. common stock (SYM: NEE) from May 29, 2014 to the date of this letter within your
Morgan Stanley account, Alan Farago and Lisa Versaci “Feisiitg & OMB MEMORANDUM M-07-16**

This letter is for informational purposes only and is not an official record of your account. Please refer to
your statements and trade confrmations as they are the official record of your transactions,

%Vm £ che—

Natalia Echeverri
Complex Risk Officer
Morgan Stanley Wealth Management

This information is being provided at your request and does not replace or supersede your
MorganStanley confirmations or MorganStanley statement. The information contained herein was
prepared by the undersigned for informational purposes only and does not represent an official statement
of your account at the Firm. Please refer to your monthly statements for a complete record of your
transactions, holdings and balances. The attached information is for informational purposes only.

Magan Stanley Smith Barney LLC. Member SIPC,
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SQUIRED

PATTON BOGGS

SQuIRe PaTTON BoGas (US) LLP

200 South Biscyane Boulevard
Suite 4700
Miami, Flonda 33180

Office: +1.305.577.7000
lax: +1.305.577.7001

squirepattonboggs com

January 7, 2016

NextEra Energy, Inc.

700 Universe Boulevard

Juno Beach, Florida 33408

Attention: W, Scott Seeley, Vice President, Compliance & Corporate Secretary

Re: Shareholder Proposal from Alan Fargo and Lisa Versaci

Ladies and Gentlemen:

As Florida counsel to NextEra Energy, Inc. (“NextEra Energy” or the “Company”), a
Florida corporation, you have provided us with a copy of a letter, dated November 27, 2015 (the
“Proposal Letter”), to NextEra Energy from Alan Fargo and Lisa Versaci (the “Proponents”)
in which Proponents submit a proposed resolution (the “Proposal™) for consideration at NextEra
Energy’s upcoming annual meeting of sharcholders. You have requested our opinion whether
the Proposal is a proper subject for shareholder action under Florida law and whether the
Proposal, if adopted, would violate Florida law. The Proposal would require NextEra Energy
Inc. to (1) report material risks and costs of sea level rise (“SLR™) to company operations,
facilities and markets based on a range of SLR scenarios projecting forward to the year 2100,
according to best available science, (2) make such report available to shareholders and investors
by December 1, 2016 and (3) prepare such a report annually at reasonable cost and omit
proprietary information.

For purposes of this opinion letter, we have examined a copy of the Proposal Letter and a
copy of the Restated Articles of Incorporation of NextEra Energy. This opinion letter is based as
to matters of law solely on applicable provisions of internal Florida law as currently in effect
(“Applicable Florida Law™).

Section 607.0801(2) of the Florida Business Corporation Act (Chapter 607, Florida
Statutes, the “FBCA”) provides that “[a]ll corporate powers shall be exercised by or under the
authority of,, and the business and affairs of the corporation managed under the direction of, its
board of directors, subject to any limitation set forth in the articles of incorporation or in an
agreement authorized under s. 607.0732.” Corporate powers include, without limitation,
conducting its business and exercising the powers granted by the FBCA. See Fla. Stat. §
607.0302(9) (2015).
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If adopted, the Proposal would be binding on NextEra Energy and consequently impinge
on the statutory authority of NextEra Energy’s board of directors (the “Board™) with respect to
the exercise of corporate powers and one of its fundamental responsibilities, the management of
the business and affairs of the Company, specifically its discretionary authority to determine, in
the exercise of its business judgment, the allocation of the Company’s resources to the business
and operations of the Company, including the identification and assessment of risks faced by the
Company.

Furthermore, if adopted, the Proposal could divert the Company’s resources from matters
that the Board, in the exercise of its duty to act in what the directors reasonably believe to be in
the best interests of the Company, determines are more important to the Company’s business.
See Fla. Stat. § 607.0830(1) (2015) (“A director shall discharge his or her duties as a director,
including his or her duties as a member of a committee: (a) [i]n good faith; (b) [w]ith the care an
ordinarily prudent person in a like position would exercise under similar circumstances; and (c)
[i]n a manner he or she reasonably believes to be in the best interests of the corporation.”)

As a general principle, the decisions of a board of directors in acting for the corporation
according to their best judgment cannot be controlled by the shareholders. See 8A Fla, Jur. 2d
Business Relationships § 327 (2015) (citing Am. Jur. 2d, Corporations § 1170). The grant of
authority to the board of directors in Section 607.0801(2) establishes the primacy of the board of
directors with respect to the exercise of the powers of a corporation and the management of its
business and affairs, subject to two specific exceptions which are discussed below. A Florida
appellate court decision in 2007 recognized the plain meaning of the statute, stating that “[a]
corporation is managed by its board of directors or by its officers acting under the direction and
control of the board. This is generally true as a matter of corporation law throughout the United
States . . . and it is true as a matter of Florida law as to both corporations for profit and not-for-
profit . ..” Fla. State Oriental Med. Ass’n v. Slepin, 971 So. 2d 141, 144 (Fla. Dist. Ct. App. 1st
Dist. 2007); rehearing denied 2008 Fla. App. LEXIS 1101 (Fla. 1st DCA, Jan. 8, 2008) (citing
Harry G. Henn and John R. Alexander, Laws of Corporations, §§ 203, 219 (1983) and Fla. Stat.
§ 607.0801 and § 617.0801 (2007)). If adopted, the Proposal would improperly interfere with
the Board’s authority to oversee and assess business risk, by mandating that the Company
allocate resources to assess a particular risk and to do so in a particular way, by assessing both
the risks and costs of SLR and the impact of SLR on the Company’s operations, facilities and
markets.

There are no decisions of the Florida courts or other courts applying Florida law that
would support the position that the shareholders of a Florida corporation have the power to
determine that the corporation shall take the types of actions specified in the Proposal. Section
607.0801(2) of the FBCA includes only two exceptions to the broad grant of authority to the
board of directors of a corporation: the authority may be limited by provisions of the
corporation’s articles of incorporation or, if the corporation has 100 or fewer shareholders, by an
agreement among all shareholders of the corporation as authorized under Section 607.0732 of the
FBCA. The Proposal is not within either exception. NextEra Energy’s Restated Articles of
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Incorporation do not include a provision limiting the Board’s authority and Section 607.0732 of
the FBCA is not applicable because NextEra Energy has more than 100 shareholders. See Fla.
Stat. § 607.0732(1) (2015).

Based upon, subject to and limited by the foregoing, we are of the opinion that a court of
competent jurisdiction correctly applying Applicable Florida Law to the facts set forth herein
should find that the Proposal (i) is not a proper subject for action by the NextEra Energy
shareholders under the FBCA and (ii) if adopted by NextEra Energy’s shareholders and
implemented would violate the FBCA.

With respect to opinions stated in the preceding paragraph, we note that a court’s decision
in each case would be based upon its own analysis and interpretation of the facts at the time the
issues arise. We express no opinion in this letter as to any other laws and regulations not
specifically identified above as being covered hereby (and in particular, we express no opinion as
to any effect that such other laws and regulations may have on the opinions expressed herein).

We assume no obligation to advise you of any changes in the foregoing subsequent to the
delivery of this opinion letter. This opinion letter has been prepared solely for your use with
respect to the submission to the Securities and Exchange Commission on behalf of NextEra with
respect to the Proposal Letter pursuant to Rule 14a-8 under the Securities Exchange Act of 1934,
as amended, and should not be quoted in whole or in part or otherwise be referred to, and should
not be filed with or furnished to any other governmental agency or other person or entity,
without the prior written consent of this firm.

Very truly yours,

5Q{E~ull. Ph“)n ﬁ-vq\s (U'U et
SQUIRE PATTON BOGGS (US) LLP
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