February 24, 2016

Alan L. Dye
Hogan Lovells US LLP
alan.dye@hoganlovells.com
Re:

NextEra Energy, Inc.
Incoming letter dated January 7, 2016

Dear Mr. Dye:
This is in response to your letter dated January 7, 2016 concerning the shareholder
proposal submitted to NextEra by Alan Farago and Lisa Versaci. We also have received
a letter from the proponents dated January 15, 2016. Copies of all of the correspondence
on which this response is based will be made available on our website at http://www.sec.
gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a brief discussion of
the Division’s informal procedures regarding shareholder proposals is also available at
the same website address.
Sincerely,
Matt S. McNair
Senior Special Counsel
Enclosure
cc:

Alan Farago
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Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

NextEra Energy, Inc.
Incoming letter dated January 7, 2016

The proposal provides that the company shall report material risks and costs of
sea level rise to company operations, facilities and markets based on a range of sea level
rise scenarios projecting forward to 2100, according to best available science.
There appears to be some basis for your view that NextEra may exclude the
proposal under rule 14a-8(i)(1) as an improper subject for shareholder action under
applicable state law. It appears that this defect could be cured, however, if the proposal
were recast as a recommendation or request to the board of directors. Accordingly,
unless the proponent provides NextEra with a proposal revised in this manner, within
seven calendar days after receiving this letter, we will not recommend enforcement action
to the Commission if NextEra omits the proposal from its proxy materials in reliance on
rules 14a-8(i)(1). In light of this position, we have not found it necessary to address
NextEra’s arguments under rules 14a-8(i)(2) and 14a-8(i)(6).
We are unable to concur in your view that NextEra may exclude the proposal
under rule 14a-8(i)(7). In our view, the proposal does not seek to micromanage the
company to such a degree that exclusion of the proposal would be appropriate.
Accordingly, we do not believe that NextEra may omit the proposal from its proxy
materials in reliance on rule 14a-8(i)(7).
Sincerely,
Coy Garrison
Attorney-Adviser

DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.
Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.
It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to
the proposal. Only a court such as a U.S. District Court can decide whether a company is
obligated to include shareholders proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have
against the company in court, should the management omit the proposal from the company’s
proxy material.
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Rule 14a-8(i)(7)
Rule 14a-8(i)(l)
Rule 14a-8(i)(2)
Rule 14a-8(i)(6)
January 7, 2016

BY ELECTRONIC MAIL
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
shareholderoroposals@sec.gov
Re: NextEra Energy, Inc. Shareholder Proposal of Alan Farago and Lisa Versaci
Ladies and Gentlemen:
We are submitting this letter on behalf of NextEra Energy, Inc. (the "Company"),
pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934 (the "Exchange Act") to
notify the Securities and Exchange Commission (the "Commission") of the Company's intention
to exclude from its proxy materials for its 2016 annual meeting of shareholders (the "2016 proxy
materials") a shareholder proposal and supporting statement (the "Proposal") submitted by Alan
Farago and Lisa Versaci (together, the "Proponents").
We also request confirmation that the staff of the Division of Corporation Finance will
not recommend to the Commission that enforcement action be taken if the Company excludes
the Proposal from its 2016 proxy materials for the reasons discussed below. A copy of the
Proposal and related correspondence is attached as Exhibit 1.
In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB 14D"), this letter
and its exhibits are being e-mailed to shareholderproposals@sec.gov. In accordance with Rule
14a-8(j), a copy of this letter and its exhibits is being sent to the Proponents. Rule 14a-8(k) and
SLB 14D provide that a shareholder proponent is required to send the company a copy of any
correspondence that the proponent submits to the Commission or the staff regarding the
Proposal. Accordingly, the undersigned hereby informs the Proponents that, if the Proponents
elect to submit additional correspondence to the Commission or the staff relating to the Proposal,
a copy of that correspondence should be furnished concurrently to the Company and the
undersigned.
Hogan Lovells US LLP is a limited liability panncrship registered in the District of Columbia "Hogan Lovells.. is an international legal practice that includes Hogan LovcUs US LLP and
Hogan Lovells International LLP, with offices in Alicantc Amsterdam Baltimore Beij ing Brussels Caracas Colorado Springs Denver Dubai Dusscldorf Frankfun Hamburg Hanoi
Ho Chi Minh City Hong Kong Houston Johannesburg London Los Angeles Luxembourg Madrid Mexico City Miami Milan Minneapolis Monterrey Moscow Munich
New York Nonhern Virginia Paris Penh Philadelphia Rio de Janeiro Rome San Francisco S4o Paulo Shanghai Silicon Valley Singapore Sydney Tokyo Ulaanbaatar Warsaw
Washington DC Associated offices Budapest Jeddah Riyadh Zagreb. For more informat ion see www hoganlovells.com
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The Company currently intends to file its definitive 2016 proxy materials with the
Commission on or about March 30, 2016.
THE PROPOSAL

On November 27, 2015, the Company received from the Proponents, by facsimile, a
letter submitting the Proposal for inclusion in the 2016 proxy materials. The resolution included
in the Proposal provides as follows:
BE IT RESOLVED: NextEra Energy Inc. shall report material risks and costs of
sea level rise to company operations, facilities, and markets based on a range of
SLR scenarios projecting forward to 2100, according to best available science.
The report shall be available to shareholders and investors by December 1, 2016,
be prepared annually at reasonable cost and omit proprietary information.
BASES FOR EXCLUSION

We request that the staff concur that the Company may exclude the Proposal pursuant to:
•

Rule 14a-8(i)(7) because the Proposal deals with matters relating to the
Company's ordinary business operations;

•

Rule 14a-8(i)(l) because the Proposal is not a proper subject for action by
shareholders under Florida law;

•

Rule 14a-8(i)(2) because the Proposal would require the Company to violate
Florida law; and

•

Rule 14a-8(i)(6) because the Company lacks the power to implement the
Proposal.

I. Rule 14a-8(i)(7) - The Proposal Deals with a Matter Relating to the Company's
Ordinary Business Operations

A. The Exclusion
Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder
proposal that relates to the company's "ordinary business operations." According to the
Commission, the underlying policy of the ordinary business exclusion is "to confine the
resolution of ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual shareholder
meeting." Exchange Act Release No. 40018, Amendments to Rules on Shareholder Proposals,
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[1998 Transfer Binder] Fed. Sec. L. Rep. (CCH)
Release").

~

86,018, at 80,539 (May 21, 1998) (the "1998

In the 1998 Release, the Commission described two "central considerations" for the
ordinary business exclusion. The first is that certain tasks are "so fundamental to management's
ability to run a company on a day-to-day basis that they could not, as a practical matter, be
subject to direct shareholder oversight." The second consideration relates to "the degree to which
the proposal seeks to 'micro-manage' the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to make an
informedjudgment." Id. at 86,017-18 (footnote omitted).
B. Applicability of the Exclusion
The Commission noted in the 1998 Release that a proposal may be omitted as relating the
company's ordinary business operations if the proposal seeks to '"micro-manage' the company
by probing too deeply into matters of a complex nature upon which shareholders, as a group,
would not be in a position to make an informed judgment." See 1998 Release at 86,017-18.
Consistent with the 1998 Release, the staff has allowed exclusion of proposals that seek to
dictate complex or detailed standards for the company to follow in conducting its operations or
producing a report. In Ford Motor Co. (Mar. 2, 2004), for example, the staff allowed exclusion
of a proposal requesting that the company publish annually a report to shareholders entitled
"Scientific Report on Global Warming/Cooling" which would have included information on
temperatures, atmospheric gases, sun effects, carbon dioxide production, carbon dioxide
absorption, and costs and benefits at various degrees of heating or cooling. In allowing
exclusion, the staff noted that the proposal related to "the specific method of preparation and the
specific information to be included in a highly detailed report."
Similarly, in Duke Energy Corp. (Feb. 16, 2001), the staff allowed exclusion of a
proposal recommending that the company' s board of directors take steps to reduce nitrogen
oxide emissions from the company's coal-fired power plants by 80% and to limit each boiler to
.15 pounds of nitrogen oxide per million BTUs of heat input by the year 2007. The company had
asserted that the proposal micro-managed the company because it "involve(d) intricate detail"
and sought to "impose specific time-frames or methods for implementing complex policies." See
also General Electric Co. (Jan. 25, 2012, recon. denied Apr. 16, 2012) (allowing exclusion of a
proposal recommending a specific procedure for evaluating director performance noting that "the
proposal [sought] to micromanage the company to such a degree that exclusion of the proposal
[was] appropriate"); Marriott International Inc. (Mar. 17, 2010, recon. denied Apr. 19, 2010)
(allowing exclusion of a proposal that sought to reduce the impact of global warming by
specifying the characteristics of showerheads to be used in certain hotels and, in so doing, noting
that "although the proposal raises concerns with global warming, the proposal seeks to
micromanage the company to such a degree that exclusion of the proposal is appropriate.").
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As with the proposals addressed in these letters, the Proposal seeks to micromanage the
Company to such a degree that exclusion of the Proposal is appropriate. The Proposal seeks to
micromanage the Company by mandating that the Company report on risks associated with sea
level rise ("SLR"), and to project the costs associated with SLR nearly a century into the future.
Production of such a report would necessarily involve matters of a complex nature upon which
shareholders, as a group, would not be in a position to make an informed judgment. The
Proposal would require the Company to assess SLR risk based on various assumptions consistent
with the "best available science." While projecting SLR 85 years into the future is hardly a
precise "science," there are certain commonly accepted methods of projecting the extent and
effect of SLR, and all of them involve, at a minimum, a determination or assumption regarding a
variety of complex, intricate details. Moreover, SLR is but one of literally hundreds of variables
that the Company considers in making long-term decisions about the construction of new
facilities and the maintenance or replacement of existing facilities. With respect only to the
siting, operation and maintenance of power generation facilities, among the many variables that
must be taken into account, on a short and long term basis, are site elevation, adjacent surface
and groundwater resources, the susceptibility of a site to flooding, comparative environmental
impacts, access to roads or other means of transportation, the availability of fuel sources and fuel
diversity, together with, among other important variables, aspects of the demand for electric
power and responsible management of the power delivery grid. Planning for the management of
the Company's power generation facilities alone consumes the efforts of hundreds of Company
engineers and professionals and consulting experts every year.
The Proposal's supporting statement indicates that the requested report should be based
on estimates for SLR ranging from "8 inches to 6.6 feet" and refers to a similar assessment
prepared by the Southeast Florida Regional Climate Compact/Sea Level Rise Working Group
(the "SLR Working Group Report") as a template for the report. The complexity of the report
required by the Proposal becomes more evident when reviewing the various complex variables
used in the SLR Working Group Report. For instance, the SLR Working Group Report
extensively discusses detailed assumptions made with respect to numerous variables that may
affect the extent and effect of SLR. In one instance, the SLR Working Group Report notes that
in determining the level of SLR the "Tide Gauge" was set to "The Key West gauge (NOAA
Station ID 8724580)". The selection of the correct "tide gauge" is just one of the variables that
would require careful consideration when determining the base sea level, and appropriately
calculating related risks to the Company based on the SLR level.
While the Proposal asks for a report on risk, the production of the report would require
producing a complex analysis with an extensive discussion of variables used and the reasons
certain variables were used over others. Simply put, the Proposal mandates calculations that
involve a host of complex issues requiring numerous detailed scientific assumptions the utility of
which shareholders are in no position to address through a vote on the Proposal. In evaluating
risks associated with the location of Company facilities, the Company's management reviews
various complex criteria, and makes decisions predicated on the advice of experts who have
extensive knowledge and understanding of the multiple variables that may affect Company
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facilities. The Proposal thus seeks to micromanage matters of a complex and highly technical
nature upon which shareholders, as a group, are not in a position to make an informed judgment.
Moreover, the Proposal also seeks to micromanage the Company by imposing a deadline for
completing the report (December 1, 2016). The Proposal therefore is excludable under Rule l 4a8(i)(7).
II.

Rule 14a-8(i)(l)-The Proposal Is Not a Proper Subject For Action by Shareholders
Under Florida Law
A. The Exclusion

Under Rule 14a-8(i)(l), a shareholder proposal may be excluded from a company's proxy
materials if the proposal is "not a proper subject for action by shareholders under the laws of the
jurisdiction of the company's organization." A note to Rule 14a-8(i)(l) states that, "[d]epending
on the subject matter, some proposals are not considered proper under state law if they would be
binding on the company if approved by shareholders. In our experience, most proposals that are
cast as recommendations or requests that the board of directors take specified action are proper
under state law."
Section G of SLB 14 provides that, "[ w]hen drafting a proposal, shareholders should
consider whether the proposal, if approved by shareholders, would be binding on the company.
In our experience, we have found that proposals that are binding on the company face a much
greater likelihood of being improper under state law and, therefore, excludable under rule 14a8(i)(l)." Similarly, the Commission has explained that "the board may be considered to have
exclusive discretion in corporate matters, absent a specific provision to the contrary in the statute
... itself, or the corporation's charter or by-laws. Accordingly, proposals by security holders that
mandate or direct the board to take certain action may constitute an unlawful intrusion on the
board's discretionary authority under the typical statute." See Securities Exchange Act Release
No. 34-12999 (Nov. 22, 1976).
B. Applicability of the Exclusion

The Proposal is not cast as a recommendation or request but as a mandatory proposal that
would be binding upon the Company if approved. As more fully explained in the legal opinion of
Squire Patton Boggs (US) LLP attached hereto as Exhibit 2 (the "Florida Legal Opinion"), the
Proposal, if adopted, would improperly interfere with the authority of the Company's Board of
Directors (the "Board") to determine how best to expend corporate funds to assess risks faced by
the Company, including SLR risk.
The Company is a Florida corporation, governed by Florida Statutes Chapter 607. Section
607.0801 of the Florida Statutes provides, in relevant part, that "[a]ll corporate powers shall be
exercised by or under the authority of, and the business and affairs of the corporation managed
under the direction of, its board of directors, subject to any limitation set forth in the articles of
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incorporation ...."The Company's articles of incorporation do not reserve to the shareholders any
power to manage the business or affairs of the Company or to make any determination as to how the
Company assesses particular risks faced by the operations of the Company. Additionally, the
Company's bylaws provide that "[a]ll corporate powers shall be exercised by or under the authority
of, and the business and affairs of the Corporation shall be managed under the direction of, the
board of directors." Thus, as described in the Florida Legal Opinion, under the Florida Statutes,
the Board, and not the shareholders, is charged with overseeing the Company's business risks,
including SLR risk.
Overseeing the Company's business risks entails, among other things, identifying those
risks, determining the materiality and immediacy of each risk, prioritizing efforts to minimize or
otherwise address each risk, and determining how to allocate the Company's funds to address
each risk. The Proposal would impinge upon the Board's exercise of discretion in allocating its
resources to assess and address business risks by mandating that the Company assess SLR risk
and do so in a particular way, by assessing (i) both the risks and costs of SLR and (ii) the impact
of SLR not only on the Company's operations and facilities, but also on its markets. In addition,
the Proposal would mandate that the Board base its assessment on a range of SLR scenarios and
apply assumptions all the way through 2100. The scope and expense of the undertaking would
be significant, and would have the effect of diverting time, money and management resources
from matters the Board, in the exercise of its fiduciary duties to shareholders, determines are
more important to the Company's business and prospects. By mandating that the Board
undertake the requested assessment without regard for the Board's need to exercise its business
judgment, the Proposal violates Florida law.
The staff has consistently permitted the exclusion of shareholder proposals mandating or
directing a company's board of directors to take action inconsistent with the discretionary
authority provided to the board of directors under state law. For example, in Celgene Corp. (Mar.
27, 2013), the staff concurred that the company could exclude a proposal mandating that the
chair of the board be a director who is not concurrently an executive officer of the company. In
General Electric Corp. (Jan. 25, 2012), the staff similarly concurred that the company could
exclude a proposal mandating that "the [b]oard adopt a procedure to evaluate an independent
Director's performance by means of a system akin to the previously [b]card-accepted practice of
ranking GE employees as A, B or C players and removing those in the last category." See also
!EC Electronics Corp. (Oct. 31, 2012); Bank of America (Feb. 16, 2011); MGM Mirage (Feb. 6,
2008); Cisco Systems, Inc. (Jul. 29, 2005); Constellation Energy Group, Inc. (Mar. 2, 2004); and
Ford Motor Co. (Mar. 19, 2001) (in each case, permitting exclusion of a non-precatory proposal
as an improper subject for shareholder action under applicable law).
The Proposal mandates that the Company "report material risks and costs of sea level rise
to company operations, facilities, and markets based on a range of SLR scenarios projecting
forward to 2100" in contravention of the Board's discretionary authority under Florida law. If
approved by shareholders, the Proposal would impose an obligation on the Board to prepare the
report, with projections into the next century, regardless of the Board's fiduciary duties and
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regardless of whether the Board considers such action to be in the best interests of the Company
and its shareholders. The Proposal also mandates a specific date, December 1, 2016, for the
preparation of the report, notwithstanding that it may be infeasible to produce a complex report
with projections eighty-five years in the future within seven months after the 2016 annual meeting.
Given that the Proposal relates to matters that only the Board has the power to determine,
in the exercise of its business judgment, the Proposal is not a proper subject for shareholder action
under Florida law and therefore may be excluded under to Rule 14a-8(i)(l).

III. Rule 14a-8(i)(2)-The Proposal Would Require the Company to Violate Florida
Law

A. The Exclusion
Rule 14a-8(i)(2) permits a company to exclude a proposal if its implementation would
cause the company to violate state, federal or foreign law applicable to the company. The
Company is incorporated under the laws of the State of Florida. For the reasons set forth above
and in the Florida Legal Opinion, implementation of the Proposal would cause the Company to
violate Florida law.
B. Applicability of the Exclusion
As discussed above, the Florida Legal Opinion states that the Proposal, if adopted, would
improperly interfere with the authority of the Board to oversee and assess material risks, costs
associated with such risks, and report such risks to the shareholders, and therefore would violate
Florida law to which the Company is subject. Accordingly, the Proposal may be excluded under
Rule 14a-8(i)(2).
IV. Rule 14a-8(i)(6) - The Company Lacks the Power to Implement the Proposal
A. The Exclusion
Rule 14a-8(i)(6) allows a company to exclude a proposal if the company would lack the
power or authority to implement the proposal. On numerous occasions, the staff has permitted
exclusion of a proposal under Rule 14a-8(i)(6) where the proposal seeks action that is contrary to
state law. See Schering-Plough Corp. (Mar. 27, 2008) (permitting exclusion of proposal that
would violate New Jersey law) and AT&T, Inc. (Feb. 19, 2008) (permitting exclusion of proposal
that would violate Delaware law).
B. Applicability of the Exclusion
As discussed above and in the attached Florida Legal Opinion, the Proposal would
impose a risk assessment and reporting obligation on the Board - one that mandates that the
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Board assess SLR risks relating to the Company's operations, facilities and markets over a
period of 85 years - which, if implemented, would violate Florida law. Accordingly,
implementation of the Proposal is beyond the power of the Company, and the Proposal may be
excluded under Rule 14a-8(i)(6).

CONCLUSION
For the reasons set forth above, the Company believes that the Proposal may be excluded
under Rules 14a-8(i)(7), (1), (2) and (6). The Company requests the staffs concurrence in the
Company's view or, alternatively, confirmation that the staff will not recommend any
enforcement action to the Commission if the Company excludes the Proposal from the 2016
proxy materials.
In accordance with SLB 14F, Part F, please send your response to this letter by email
to alan.dye@hoganlovells.com.

Partner
alan.dye@hoganlovells.com
D 202 637 5737

cc: Charles E. Sieving, EVP & General Counsel
Scott Seeley, Vice President, Compliance
& Corporate Secretary
Alan Farago
Lisa Versaci

EXHIBIT 1
Proposal and Related Correspondence
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NextEra Shareholder Proposal
Filer: Alan Farago and Lisa Versaci
Year: 2016
Sector: Energy
Subject(s): Report On Range Of Projected Sea Level Rise/ Climate Change Impacts
Resolved CJause Summary: NextEra Energy Inc.'s (Company/NextEra) operations and
markets will be substantially impacted by sea level rise (SLR), a geophysical
manifestation of climate change. The Company shall provide investors and shareholders
with an assessment of extraordinary risk based on a probable range of sea level rise
according to best avaiJable science.

WHEREAS: The Securities and Exchange Commission recognized the fmancial impacts
of climate change when it issued Interpretive Guidance on climate disclosure in February
2010, including: "Registrants whose businesses may be vulnerable to severe weather or
climate related events should consider disclosing material risks of, or consequences from,
such events in their publicly tiled disclosure documents."
The Company's principal subsidiary, Florida Power & Light Company (FPL), is one of
the largest rate-regulated electric utilities in the United States. Its markets are among the
most vulnerable in the nation to sea level rise.
SUPPORTING STATEMENT: Sea level rise as a consequence of climate change is an
extraordinary risk to the Company's markets and facilities, leading to diminished energy
utiliz.ation rates, downtime or closure of facilities due to damage to facilities, danger to
employees, disruption in supply chains, disruption of markets and power supply, and
unlimited financial liability.
According to NOAA: "Jn the context of risk-based analysis, some decision makers may
wish to use a wider range of (SLR) scenarios, from 8 inches to 6.6 feet by 2100." In
contrast, FPL planning documents for two new nuclear reactors at its Turkey Point
facility predict less than one foot SLR by 2100. FPL planning documents omit current
federal SLR guidelines and science-based analyses such as provided by the Southeast
Florida Regional Climate Compact I Sea Level Rise Work Group assessment. Using the
lowest estimate of SLR for the Company's planning purposes leads to inaccurate
infonnation for shareholders.

BE IT RESOLVED: NextEra Energy Inc. shalJ report material risks and costs of sea level
rise to company operations, facilities, and markets based on a range of SLR scenarios
projecting forward to 2100, according to best available science. The report shall be
available to shareholders and investors by December 1, 2016, be prepared annually at
reasonable cost and omit proprietary infonnation.

(;} l l/27 /2015 8:50 AM

14154847068
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requisite one-year period . Your ownership, whether joint or individual, may be
substantiated in either of two ways:
1. you may provide a written statement from the record holder of the shares of
NextEra Energy common stock beneficially owned by you, verifying that, on
November 27, 2015, when you submitted the Proposal , you owned and had
continuously held , for at least one year, the requisite number or value of
shares of NextEra Energy's common stock; or
2. you may provide a copy of a filed Schedule 130, Schedule 13G, Form 3,
Form 4 or Form 5, or any amendment to any of those documents or updated
forms, reflecting your ownership of the requisite number or value of shares of
NextEra Energy's common stock as of or before the date on which the oneyear eligibility period began, together with your written statement that you
continuously held the shares for the one-year period as of the date of the
statement.
The staff of the SEC's Division of Corporation Finance has provided guidance to
assist companies and shareholders with complying with Rule 14a-B(b)'s eligibility
criteria. This guidance, contained in Staff Legal Bulletin No. 14F (October 18, 2011)
and Staff Legal Bulletin No. 14G (October 16, 2012), clarifies that proof of ownership for
Rule 14a-8(b) purposes must be provided by the "record holder" of the securities, which
is either the person or entity listed on the Company's stock records as the owner(s) of
the securities or a OTC participant (or an affiliate of a OTC participant). A proponent(s)
who is not a record owner must therefore obtain the required written statement from the
OTC participant through which the proponent's or proponents' securities are held . If a
proponent(s) is/are not certain whether the broker or bank is a OTC participant, the
proponent(s) may check the DTC's participant list, which is currently available on the
Internet at http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. If the
broker or bank that holds the proponent's or proponents' securities is not on DTC's
participant list, the proponent or proponents must obtain proof of ownership from the
OTC participant through which its securities are held . If the OTC participant knows the
hold ings of the proponent's or proponents' broker or bank, but does not know the
holdings of the proponent(s), the proponent(s) may satisfy the proof of ownership
requirement by obtaining and submitting two proof of ownership statements verifying
that, at the time the proposal was submitted , the required number or value of securities
had been continuously held by the proponent(s) for at least one year preceding and
including the date of submission of the proposal (November 27, 2015) with one
statement from the proponent's or proponents" broker or bank confirming the required
ownership, and the other statement from the OTC participant confirming the broker or
bank's ownership .
For the Proposal to be eligible for inclusion in NextEra Energy's 2016 proxy
materials, the information requested above must be furnished to us electronica lly or be
postmarked no later than 14 calendar days from the date you receive this letter. If the
information is not provided, NextEra Energy may exclude the Proposal from its proxy
materials pursuant to Rule 14a-8(f) .

2

The requested information may be provided to the undersigned at W . Scott
Seeley, Vice President Compliance & Corporate Secretary, NextEra Energy, Inc., PO
Box 14000, 700 Universe Boulevard , Juno Beach, FL 33408-0420, or by facsimile at:
561 -691 -7702. You may also provide the requested information to me by email.
In accordance with SEC Staff Legal Bulletin Nos. 14 and 148, a copy of Rule
14a-8, including Rule 14a-8(b), is enclosed for your reference.
If you respond in a timely manner to this letter and cure the aforementioned
deficiency, NextEra Energy will review the Proposal. Please note that, in accordance
with Exchange Act Rule 14a-8, a proposal may be excluded on various grounds.
~ry~ lyyours,

~
W. Scott Seeley

Enclosures

3

§ 240.14a-8 Shareholder proposals.

This seetlon addresses when a dompany must lnelu(le a shareholder's proposal In Its proXY
s.tatement and Identify the praposal In its form of proxy when the company holds an annual or special
meeting of. shareholders, In summeiry,. In order to have your shareholder proposal Included on a
company's proxy card, and Included along with any supporting s.tatement lh Its proX.Y statement, yo.u must
be el!gtb>le sn l!l follow .certain proced.utes. Under a few S.)leclflc clrcJJmstances, the con:ipany is pi;irmitted
to exclude your proposal, but only after submitting Its reasons to the Co!T)mlaslon. We -structured this
section In a questlon-and·answer format so that It Is easier to understand. The referen~ to "youMare to
a sharehol~er ~king to submit the proposal.
(a) Qu(lstfr;m 1: What Is a prQPoaal? A sha!llholdar pr.oposal la.your racomm~dation or requrr-emenf
that the company and/or lta b.Qard of tflrectora tak!l action, which"YO\J ln~na ~o present at a meeting_ of the
company's shareholders. Your proposal should state as clearly as possible th!'! course of action that You
believe the company should follow. If your proposal Is placed on the company's proxy card, the company
must alao provide In the form of proxy means for shareholders·to spec!fy by bo~es ii choice between
approval or i;:lisapproval, or abstention . Unless otherwise Indicated, the word •prop,osal" as use(3 In this
section refers both to your proposal, and to your corresponding statement In support of your proposal (if
any).
{b) QuC)stion 2: Wha Is allglble to submit a proposal, and how do I demonstrate to the company that I
am eligible? (1) In order to be elitJfl)te to submit a propqsal, you must ti.ave continuously held at leaet
$2, 000 In m~rtet value, or 1%, of the campany'ssecuri~las entitled to be voted on the proposal at tlie
meetll'lg tor at least one year by the date you submit the proposal. You must continue to hold those
securities through the date of the meeting.
(2) If you are the reglsWed hotder of your "curltlea, whloh me~ns thlrt your name- appeal'$ In the
company's revords a~ a shareh¢]der, the oompany can v.erify your eUglblllty on Its own, although yqu will
still have to provide the company with a written statement that you Intend to conttnue·to hold the
securities through the date of the meeting of shareholders. However, If llke many shareholders you are
not a registered holder, the comi:iany llkely does not know that yoware a sherehGlder, or how many
shares you own. In this ease, at the tltne you submit your proposal, you must prove your eligibility to the
company In one of two ways:
·

(i) The first way rs to sUQmlt to the company a-written statemenffrom the •record" holder of your
securf.tles (usually a broker or b!Jnk) verifying tha~ at the time you submitted your proposal, you
continuously held the securities for at raast one year. You must al~ Include your sw'n wrttten sta~emant
that you Intend to continue to hold the securities through the date 0.f the meeting of !fharehbldersi or

(11) The second way to.prove ownership applies only If you have flied a Schedule' 130 (§ 2~0. 13d101 ), Schedule 13.G (§ 240.13d-102), Fonn 3 (§ 249.103 of thrs chapter), Form 4 (§ 249.104.of this
chapter) and/or Form 5 (§ 249.105 of this chapter), or amendments to those documents or updated
forms, reffeotlng your ow.nershfp of tl1ft shares as of or before the date on which the one-year ellglbllity
period begins. If you have flied ontt of these documents With the SEC, you may demonstrate your
eUgibllity by submitting to the company:
(A} A copy of the schedule and/or form, and" any subsequent amendments reportrng a change In
your ownership level;
(8) Yow written statement that you continuously held the required number of·shares for the Gneyear period as of the date of the statement; and

(C) Your written statement that you Intend to continue ownership of.the shares through the date of
the company's annual or speol,al m~etlng.

(c) Question 3: How many propo~~ls may I !iUbmlt? Each shareholder may ·11ubmlt no more than oM
proposal to a company far a particular shareholders' meetln'g.
(d) Quast/on 4: How long can my propo·aal be? The propqsel, lncludln-g any acoompaflY.ing
supporting statement, may not axoeed 500 words.
(e) Question 5: What is the deadline for submitting a- proposal? (1) If you are submitting your
proposal for the company's annual meeting, you can In most cases flhd the. deadline In last year's proxy
stat~ment. However, If the ®mpany dld-not hold ;m annual meetln~ last year, or haa ohanged the elate of
its meeting for this year m_ore than 30 days from last year's meeting, you can usual.ly find the deadline In
on·e of the company's quarterly reports on Form 10..Q (§ 249.3D8a of this chapter), or In sharehcilClet
reports of Investment companies under§ 270.30d-1 of this chapter of the Investment Comp~ny Act of
1940. In order to avoid controversy, shareholders snould submit their proposals by means, lncludlng
electronic means, that permit them to prove the date ofdellvery.
(2) l'he deadline is calculated In the following ·manner If the proposal Is submitted fer a regularly
schedulecf annual meeting. The proposal must be received at the company's prlnclpal exeeutlve offices
not less than 120 calendar days before the.date of I.he company's proxy statement released to
shareholders In cohneotton with the previous year's arinual meeting. However, If the CQmpany did not bold
an annual meeting the previous yeat, pr If the date of this year's annual meettng has been changed b.Y
more than 30 (fays from the date of the previous years meeting, then the deadlfne Is a reasonable time
before the company begins to print and send its proxy materials.

(3} If you are subrnlttlng your proposal fbr a meeting of shareholders other than a regl,!lar1y
scheduled annual meeting, the deadline Is a reasonable time before the oompany begins to print and
send Its proxy materials.

(f) Question 6: What If I fail to follow-one of the ellgll;lllity or procedural requirements explained In
answers to Questions 1 through 4 of this s~ti_on? (1) Th~ company may e)(clu~e your propos13J, but only
after It has notified you of the prt>blem, ah~ you have failed adequately to correct It. W thin 14 caleni;lar
days of receiving your proposal, the company must notify you In writing of any procedural or ellg!Dlllty
deflolenoles, as well as of the time frame for your response. Your reeponse muet be postmarked, or
transmitted eleotronlcally, no later than 14 days from the date you recBlved the cotnpanY's notification. A
cam party need not provide you such notice of a deficiency if the defloleney cannot be remedladi such as if
you fall to submit a proposal by the company's properly determlni:id deadline. If the company Intends·to
exclude the proposal, It will later have to make a subm sslon under§ 240.14a-8 and provide you with a
copy u der Questfon 10 below, § 240.14a-80).
(2) If ysu fall In your promise to hold the reqµlred number of securities through the date of the
meeting of shareholder&, than the company wlll be permitted to exclude all of your proposals from Its
proxy materials for any meeting held In the following two calendar years.
(-g) Question 7: Who has the burden of persuading the Commlsslen or Its staff that my proposal ean
be exc uded? Except as o,therw!se noted, the burden Is on the company to demonstrate that It Is entitled
to exclude a proposal.

(h) Question B: Must I appear personally at the shareholders' mesttng to present the propose ? (1)
·Either you, or your representative who Is qualified under stafe la'w to present the proposal on your behalf,
must attend the meeting to present t e proposal. Whether you atteM the meeting yourse f or send a
qualffied representative to the meeting In your place, you should mal<e sure that you1 ot your

representative, follow the proper sta~ law procedures for attending the meeting and/or presenting your
proposal.
'
(2) If the company holds Its shareholder meeting In whole or In part via electronic media, and the
company permits you or your representative to present ~our pFoposal vla such media, then you may
appear through electronlc media rather than travellng to the meeting to appear In person.

(3) If you or your qualffied representative 1811 to appear and present the proposal, without gQOd
cause, the .company will be permitted to ~xclude all of your proposals from Its proxy materials fpr any
meetings held In the followlng two celendar years.

(0 Question 9: If I have complied with the procedura1 requirements, on what other base"S may a
company rely to exclude niy t.lroposal? (1) Improper under st;ate law: lfth'e ptopoeial Is not a prop~r
subjeot for actton by shareholders under the laws of the jurisdiction of the oomjjany's organization;
Nora TO PARAGRAPH (I )(1): Dep13mirng on the subject matter, some proposals-are not considered proper undi:ir
stats law If they would be binding· on the company If approved by shereholdera. In our e~pertence , most proposals
that are seat as rewmmendetlens i:ir requests that the boanl of dlrec:toi'B take apeclfted action lira proper under state
law. Ac'cOrdlngly, we Wiii assume that a proposal drafted ee a recommendation or suggestion Is proper unlel!S the
company demonstrates otherwise.
·

(2) Violation of law: If the proposal would, If Implemented, cause the company to V·iolote any state,
federal, or l'Orelgn law to Whleh It ts subject;
Non; TO PARAGRAPH (I )(2): We will not apply this bf!sls for exeluslon to permit excJu~lon of a proposal on
grounds that It would violate foreign law If compliance with the foreign lsw wculd result in a vtolatlon of. any state or
federal

raw.

(B) Violation of proxy rules: If the propo~al or supporting statement ts oontrar.y to any of the
Commission's proxy rules, Including § ~40.1 4a-~. which prohibits materially false or mlaleadlng
statements In proxy solloltlng ma:terlals;
(4) Personal grtevane19; speofal Interest: If the proposal relates to the redress of a personal clalm or
grievance against t.he company or any other person, er If it Is designed to result In a benefit to y,ou, or to
further a peraonal Interest, wlilch is not shared by the other shareholders at large;
(5) Re/evtmce; If the propos~ relates to dperatlons which account for less than 6 peroent of the
cl)mpany's total assets at the end oi Its most recent fiscal year, and for less.than 5 percen~ of Its nM
earnings and gross sales far lts most recent fiscal year, and Is not otherwise significantly related to the
company's business;
(6) Absence of power/authority: If the company would lack the power or authority to Implement the
proposal;
(7) Management fUnc.t/oos: If the proposal deals with a matter relating to th1;1 company's ordinary
business operations;
(B) Dlfffcfor elections: If the proposal:

(I) Would disqualify 13 nominee who Is standing for election;
(ii) Would remove a director from office befora his or her term expired;

{ Iii) Questfol\5 the competence, business judgment, or character of one or mere nominees or
dlrectorsi

(Iv) Seeks to: Include a specific individual In the company's proxy materials for election to. the board
of directors; or
(v) Otherwise could affect the out(fome of the upcoming $1ecl!orl of directors.
(9) Conff/cts with oompany's proposal: If the proposal directly aonflltrts with one of the. qompany's
own proposals to be submitted to shareholders at the same meeting;
Nora TO PARAGRAPH (I )(9): A oompany's submls~lon to the Commission under this section should specify the
points of COnfllct with the company's propoesl.
(10) Substantially implemented: If the company has already substantially implemented the proposal;
fllC>~ TO PARAGRAPH (I )(10): A C(l111P,any may exclude a shareholder Pf(lliQta! that would provide an advl~ory
vote or se6k future advlsOI)' votes lo approve the compenaat!en cJf e~vaa as ciadr:>88d purauant to It~ 4-02 Of
Regulation S·K (§ 229.402 of this chapter) or any successor to Item 402 (a •say-Ol'l-l:lllYVote/ or that relates to the
fraquenay of say-on-pay votes, provided that In the most recant shareholder vote required by§ 240.14a-21 (b) of thl~
chapter a alngle ye;ar (I.e ., one, two, or three y..ears) rEteelved approval of !I !Nl)!lrly of votea ~ton the matter and
the company has adopted a policy on the frequency of say-on-pay votes th'1 I& conaltient wtth the ohQtoa of the
majority of votes cast In the·most recent shareholder vote required by§ 240.14a~21{b) of this chapter.

(11) DupllostJQn; If the proposal su~tantl.ally: duplicate& allQther pn>possl prevlousJy. s1,Jbn:Jltted t.o
the company by another proponent that wlll be Included In the company'$ pro~ materials for the same
meeting;
(12) R9submisslons: If the proposal qeal~ with substantially thrJ .~ sut>tect matter as another
proposal or proposals that has or have been prevlouely lneluded In the eompany'g proxy material$ within
the preceding 5 calendar years, a company may exclude it from its.proxy materials for any meeting held
within 3 ealendar years of the last time it was Included If the proposal recelved:
(I) leas then 3% of the VG>te If propqsed onoe within the preceding 5 calem:la,r years ;
(ii) less than 6% of the vote on Its last submission to shareholders Jf proposed twice previously
wlthfn the preceding 6 calendar years; or

(Ill) Less than 10% of the vote on Its last submission to shareholders if proposed three times or more
previously within the precedin!1 5 calendar years; and

(13) Speclfio ampunt of d/vfdends: If the proposal relates to specific amor,ints of cash or $took
dividends.
0) Question 1O: What procedures must the company follow If if tntends to exclul;f e: mfpropo.sal? (1}
If the oempany lnte1:1ds to exclude a proposal from Its proxy materfals 1 It must file. Its reasons wltti the
Coniml8$lon no later than 80 calendar days before it files its definitive P.IVXy statement and' fOOTI of proxy
with the Commlsslon. The company must simultaneously provipe you with a <X>PY of Its submission. The
Commission staff may permit the company to ml';lke Its submission leter than 80 days before the company
files Its deflnltlve proxy statement and form of proxy, if the company demohstrates good cause for missing
the deadllne.
(2) The company must file six paper copies of the following:

(I) The proposal;

(ii) An explanation of why the company be.lieves tliat It may exclude the proposal, which should, If
possible, ref~r to the most recent applicabl·e authority, suoh as prior Division letters issued ul'lder th~rule;

and
(til) A supporting opinion of ®unset when sucl'I reaso.ns are bas.ad on matters cif state or forel9n law.

(k) Question

n : May I submit my own statemenl ta the Commission responding ta the compa:tiy's

argurrtents?

Yes, you may submit a respons~, but rt Is not requlr~d. You should try to submit any response to us,
with a oopy. to the company, as .soon as possible after the company makes Its submission. This way, the
Commission staffwlll have time to consider fully yoursubmfsslon before rt Issues Its response. You
should submit sb~ paper copies of your response.
(I) Questfon 12: If the co.mpany incwdee my shareholder proposal In Its proxy materials, what
information about me must it Include along with the proposal Itself?
(1) The company's proxy statement must Include your name and address, as well as the number of
the company's voting securities th~t you hold. HQwevar, Instead of providing that lhformat!On, the . '
comp;;iny may instead Include a statement that it will provide the Information to shareholders promptly
upon reeelvlng an oral cir written request.
(~)The

company Is not responsible for the contents of your proposal or supporting statement.

(m) QuesUon 13: Wh-at can I do if the company Includes· In its proxy statement reasons why It
shareholders should not vote In favor of my proposal, and I disagree with some of its
statements?
bel i~ves

·('1) The company may elect to Include In Its proxy statement reasons why It believes shareholders
should vote against your proposal. The.company Is allowed to ma!<e arguments reflecting its own point of
view, just as you may express your own point ofylewin your proposal's supporting statement
(2) However, If you belleve that the company'$ opposition tQ your pr:oposal contalns materlal.ly false
or misleading statements thiit may violate our antt-freud rule, § 240.148-9, you should. promptly send to
the Com.mjssion staff and the company a letter explainlng the reasons for your view, aloog with a oopy of
the company's statements opposing your propos~I. To the extent possible, your letter should ln·cJude
specifio factual Information demonstrating the Inaccuracy of the ootnpany's clalms. Time pe'rmlttlng, you
may wish to try to work out your differences with the company by yourself before contacting the
Commission staff.
(~}We require the company to send you a copy of Its statements opposing your proposal .before·It
sands Its proxy materials, so that you may bring .to our attention any materially fl:ilse or mlsleadlng
statements, under the following tlr'neframes:

(I) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include It In Its proxy mater:!als, then the company
must provide you with a copy of Its opposition statements no later than 5 calendar days after the company
receives a copy of your revised proposal; or

(ll) In all otlTer cases, the company must provide you wit~ a copy. 0f Its opposition statements no
later than 30 calendar days before Its flies definitive copies of Its proxy statement and form of proxy under
§ 240. 14a-6.
·
[63 FR 29119, Miiy 26, 1998; 65 FR 50622, 50623, Sept. 22.. 1998, as amended at 12· FR 41 68, Jaii. 29, 2001; 72 FR

70456, Dec. 11 , 2907; 73 FR 977, Jan. 4, 2008; 76 FR 6046, Feb. 2, ,2011; 75 PR 56782,

~ept.
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Division of Corporat ion Finance
Secu rities and Exch-ange Com mission

Sharehold er Proposa ls
St aff Legal Bu lleti n No. 14F ( CF)

Action : Publ ication of CF Staff Le9al Bl,lll.etin

Date: O.ctober 18, .2'011
Su mmary: This staff legal bu lletin provides information for compa nies ahd
sha reholders reg arding Ru le 14a- 8 under t he Secu r ities Excha nge Act of
1934.
Supplement ary I nformation: The statements in t his bul letin represent
the views of the Division of Corporation Finance (the "Division "). This
bu lletin Is not a rt.lie, regulation or statement of the Securities and
Exch ange Com mission (the " Com miss ion ") . Fu rther, the Commi ssion has
neither approved nor disapproved its content.
Contacts: For further Information , pl ease. conta ct the Division's Office of
Chief Counsel by calling (202) 55 1-3500 or by subm itting a web-based
request form at https://tts.sec.gov/cgi-bln/corp_ fin_interpretive .
A. The purpose of this bulletin
This bulletin is part of a continuing effort by th~ Division- t-0 provide
guidance on Important lsswes ()rising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding :
• Brokers and banl(S that const itute " record " holders under Rule 14a-8
(b)(2)(1 ) for purposes of verifying whether a benefi cial owner is
eligible to submit a proposal under Rule 14a- 8;
s

Common errors sha re holders can avoid when submlttinSj proof of
ownership to co mpanies;

o The submission of revised proposals;
o

Procedu res for wi hdrawing no-action requests rega rding proposa ls
submitted by mu lt iple pro ponent s; and

" The Division 's new process for transmit t ing Rule 14a-8 no -action
res ponses by em ail.
You can f ind additio na l guidance regarding Rule 14a- 8 In t he foll owing
bull etins t hat are available on the Commission 's websit e: SLB No. 14, SLB
http://ww w.se;c.gov/inttirps/legal/cf s1bl4f.huu
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No. 14A, SLB No . 148, SLB No . 14C, SLB No . 140 and SLB .No. 14E.
B. The types of brokers and banks that co nstitute " reco r d" hol de r s
under Rule 14a-8(b)(2 )(i) for p urposes of v e rifying whether a
beneficial owner is eligible t o s ubmit a proposal under Rule 14a~ 8

1. Ellgibllity to subm it a proposal

~ n der

Rule 14a-8

a .shareholder proposal, a shareholder m.ust have
continuously held at least $2, 000 In market value, or 1%, of the com pany's
securities entitled to be voted on the prop05al at the shareholde r meeti ng
for at least one year as of the dat e the shareholder submits the proposal.
The shareholder must also conti nue to hold the required am ount bf
securities through the date of th e meeting and must provide the com pany
with a written statement of Intent to do so.1
To be eligible to submit

rhe

steps that a shareholder must take to verify his or h ~r elig ibility to
submit a proposal depend on how the sh areho lder owns the securities.
There are two types of security holders in the U. S. : reg istered owners and
beneficial owners.l· Registered owners have a direct relationship with the
Issuer because their ownership of shares Is listed on th e records maintai ned
by the Issuer or its transfer agent. If a shareholder Is a registered owner,
the company can Independently confirm that the shareholder's holdings
satisfy Rule 14a-8(b)'s eligibility requirement.
The vast majority of investors in sharli!S Issue d by U.S. co mpanies,
however, are beneficial owhers, which means· that they hold t heir securities
In book-entry form through a securities Int ermediary, such as a broker or a
b.a nk. Beneficial owners are sometimes referred to as "street name 11
holders . Rule 14a 8(b)(2)(1) provides that a beneficial owner can provide
proof of owners hip to sup.port his or her eligibility to submit a proposal by
submitting a writ ten st atement " from the 'record' holder of [the] securities
(usually a broker or bank)," verifying that, at the t ime the propo al was
submitted, the sha reholder hel d the required amount of securities
continuously for at least or\e year .1
4

2. Th.e r ole of t h e Deposito ry Tr ust Company

Most large U.S. brokers and banks deposit their cust omers' sec~irities with,
and hold those secu rit ies thro ugh, the Depository Trust Company ("DTC"),
a registered clearing agency acti ng as a securities depository . Such brokers
and banks are oft en re ferred to as "part ici pants" In DTC. ~ The names of
these DTC participants, however, do not appear as tne registered owne rs of
the securities deposited with DTC on the list of shareholders maintain ed by
the company or, more typically, by Its t ransfer agen t. Rather, DTC's
nom inee, Cede & Co. , appears on t he shareholc;Jer list as t he sole registered
owner of se curities deposited wlth DTC by th e DTC partrclpa nt s. A company
can request from DTC a "secu rities position listing" as of a speci fied date,
which iden tifies the DT C part icipants having a position In the comp-any's ·
securitie s and the number of s~curi tl es held by ea ch OTC participan t on that
dat e.d
3 . Brokers a nd banks that constitute " record " hol.ders under Rule
14a - 8(b)(2 )(i) for purposes of verifying whether a beneficial
o wn e r Is eligi ble t o submit a proposal under Rule 14a-8

http :/ /www.sec.gov/interps/legal/cfslb 14f. htm
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In The Hain Celestial Group, Inc. (Oct. 1, 2008), we too k the posit ion that
an introducing broker could be considered a "record'' holder for pu rposes of
Rule 14a-B(b)(2)( i) . An introducing broker is 9 broker that engages In sal es
and other activ ities involving customer contact, such as opening custo mer
accounts and accepting customer orders, but is not permitted to maintafn
custody of customer funds and securities.§ Instead, an introducing broker
engages another broker, known as a "clearing broker," to hold custody of
client funds and securit ies, to clear a1; d execute cust ome r trades, and to
handle other functions such as issuing <;:onfirmatlons of customer trad es and
customer account statements. Clearing br okers generally are DTC
participants; Introducing broke rs generally are not, As intrnducing brbl<ers
gene.rally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has requ ired compa nies to
accept proof of ownersh ip letters from brokers In cases wher e, un like the
positions of reg isteted owners and brokers and banks that are OTC
participants, the com pany is unable to verify the positions against its own
or its transfer ag ent 's record s or against DTC's securities position listi ng.
In light of quest ions we have recelved followi ng two recent court cases
relatlng to proof of owne rs hip under Rule 14a-BZ and in light of t he
Commission's disc::ussion of regi st ered and be11eflcia l owners Jn t'he Proxy
Mechanics Con cept Relea se, we have reconsidered our views as to w hat
types of brokers and banks shou ld be considered " reco rd" holders wnde r
Rule 14a-8(b)(2)(1). Beca use of the t rn nsparency of OTC participa nts'
positions In a company's securities, we will take the view going forwa rd
that, for Rule 14a -8(b)(2)( i) purposes, only DTC participants should be
v iewed as 1'record " holders of secu rities tl1at are deposited .a t DTC. As a
result, we will no longer follow Hain Celestial.
We believe that taking t his approach as to who constitutes a " record"
holde r for purposes of Ru le 14a- 8( b)(2)(i) wlll provide greater certa inty to
ben eficial owners and com panies . We also note that this approach is
consistent with Exct:iange Act Rule 12g5-l and a 1988 staff no-action letter
address ing thC!t rule,.!! under whld1 bro kers and banks t at are DTC
participants are considered to be t he record holders of secu rities on aeposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Ex<:hange Act.
Compan ies have occasiona lly ex pressed the view that, because DTC's
nominee, Cede & Co., appears on the sha·reholder llst as the sole regist ered
owner of s ~cu rl tl es deposited with OTC by the OTC participants, 011ly DTC or
Cede Bi Co. sh ou ld b.e viewed as t he "record" holder of the securities held
on deposit at DTC for pu rposes of Rule 14a-8(b)(2)(i). We have never
in terpreted th e rule to requ ire a shareholder to obtain a proof of ownership
letter from OTC or Cede ~ Co ,, and nothing In this guidance shoLJld be
construed as chang ing that view.
How can a shareh older deter m;ne whether his or her bro ker or bani< Is a
OTC participant?
Shareholders and co m panies can confi rm whether a par ticula r bro ker or
bank is a OTC pa rti ci pan t by checking DTC's partici pant list , which Is
currently 9vallable on t he I nt ernet at
htt p ://www. dtcc. corn/ down loads/m ern bership/ directorles/ dtc/a lph a. pdf .
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What if a shareholder's broker or bank ;s not on DTC's participant list?
The shareholder will need to obtain proof Qf ownership from the [)TC
partlclpcmt through which the $ecuritles, are held. The shareholder
should be able to find out who this DTC pa rticipant is by. asking the
·
shareholder's broker or bank.2·
If the DTC participant knows the shareho1der's brotcer or bank 's
holdings, but does not know the shareholder's holdings, a shareholder
could satisfy Rule 14a-8(b)(2}(i) by obtalnin9 -and subm itting two proof
of ownership statements verifying that, at ttie time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder's broker or bank
confirming the shareholder's ownership, eind the other from the OTC
participant confirming the broker or bank's ownership.
How wlll the staff process no-action requests that argue for exclusion on
the basis that the shareholder's proof of ownership is· not from a OTC
part·fcipant?
The staff will grant no-action reli·e f to a company on the basis t hat the
shareholder's proof of ownership is hot from a OTC partlc·pant only if
the comi;>any's notice of defect describes the req uired ,proof of
ownership In a manner that Is consistent with the guidance conta ined In
this bulletin. Under Rule 14a-8(f)(l), the shareholder will have an
opportunity to obtain the requisite proof of owners f1lp after receiving the
notice of defect.

C,. Common errors shareholders can avoid when submitting pr oof of
ownership to companies
In this section, we describe two common errors shareho lders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.
First, Rule 14a-S(b) requires a shar.eholder to provide proof of ownership
that he or she has "continuously held at least $2,000 in ma rket va lue, or
1%, of the company's securities entltled to be voted on the proposal at the
meeting for at least one year by tl1e date you §Ubmit the
proposal" (emphasis added) .10 We note that many proof of ownership
lette rs do not satisfy th is requirement because they do not verify the
shareholder's beneficial ownership for the entire one- year period preced ing
and includi ng t he date the proposa l Is submitted. In some cases, the letter
spea ks as of a date before the date the proposal is submitted, ttiereby
leavmg a ga p between th e date of the verification and t he date t he proposal
is submitted. In other ca ses, the lett.er spea ks as. of a date after the date
the pro posa l was su bmitted but covers a period of only one year, thus
failing to ve rify the shareholder'9 be neficial ownership over th e required fu ll
one-year period preced ing t he da te! of the proposal's submission.
Seco nd, many letters fail to confi rm contin \.tous ownership of t he securit ies.
Tn·s can occu r when a brol<er or ban k subm its a letter that confi rms t he
sha rehold er's beneficial owne rsh ip only as of a specifie.d date bu t omi ts any
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reference to continuous ow nership fo r a one-year period .
We recognize that the requ irements of Rule 14a-8(b) ar-e hig hly prescriptive
and can cause Inconvenience for shareholder:; when subm tttlng propo sa ls.
Although our administration of Rule 14a- B(b) is constrained by the t erms of
the rule, we believe that shareholders can BlfOid the two errors highlighted
above by arranging to have their broker or bank provide t he required
verification of ownership as of the date they plan to submit the proposal
using the follo wing format:
"As of [date the proposal Is submitted], [nam e of s~1areh olc;l er)
held, and has held contlnuou sly for at least on e year, [number
of secu1·1t1es] shares of [company name) [ cl ass of securitles]."ll
As discussed 9bove, a shareholder may a.lso need to provi de a separate
written statement from the DTC partici pant t hrough whi ch th e shareholder's
securftie.s are held ·i f the shareholder's broke r or bank is not a OTC
partJclpant.

D. The submission of revised proposals

On occas ion, a sha reh older will revise a proposal after submitting· it t o a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.
1. A shareholder submits a timely p roposal. T he shareholder t hen
submits a revised proposal before t he company's deadline for
receiving proposals. Must the company acc::ept the revisions?
Yes. In this situation, we believe the revised proposal serves as a
replacement of the initia l proposal. By su bmlttfng a revised proposal, t he
shareholder has effectfvely withdrawn the initl;;il proposal. Therefore, the
shareholder is not in v iolation of the one-proposa.I llmltatlon lh Rule 14a -8
(c}. 12 If the company intends to su bmit a no- actlon request, It must do so
with respect to the revised proposal.
We recognize t hat in Question and Answer .E.2 of SLB No . 14, w~ indicated
that if a shareholder makes rev isions to a proposal before the co mpany
submits its no-action request, the company can choo se whether to accept
thG? revisions . However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an In itia l
proposal, the company Is free to ignore such revisions even if t he revised
proposal is submitted before the co mpany 's dead line for receivin g
shareholder proposals . We are revising our guidance on t his issu e to make
clea r that a co mpany may not ignore a revised proposal In this sit uatlon. 13
2. A shareholder submits a t imely proposal. After the dea dline for
receiving proposals, the shareholder submits a re vised pro posal.
Must the company accep t the 1·evisions?

No . If a shareholder submits revision s t o a proposal after the dead line for
receivf'ng proposals under Rule 14a-8(e), the company Is not required to
accept the revis ions. However, if t he company does not accept the
revisions, it must treat the re vised proposa l as a second proposal and
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submit a notice stating its intention to exclude the revised proposal , as
required by Rule· 14a -8(j) . The company'-!> notice m ay cit e Ru le 14a -8(e) as
the reason for ~xcl udihg the revised proposal. If t he cc:lmpany does not
accept the revis ions and intends to exclude the initial propo.sal, it would
also need t o subm it its reas0ns for excluding the initial propos al .
3. If a shareholder submits a revised prop osa l, a s of w hich date
must the shareholder prove his or her sha re ownership?

A shareholder must prove ownership as of the date the origi nal proposa l is
submitted . When the Commission has discusse d revisions to proposals,M it
has not suggested that a revision triggers a requirement to provide pro of of
ownership a second time. As outlined in Rule 14a-8(b), proving eiwnershlp
includes providing a written statement that th e sha r eholder Intends to
continue to hold the securities through the date of t he sh(lrehold er meeting.
Rule 14a-8(f)(2) provides that If the shareholder "fails in [his or her]
promise to hold the required number of securities th rough the date of t he
meeting of shareholders, then the con'lpany wlll be permitted to exclude a11
of [the same shareholder's) proposals from Its proxy materials for any
meeting held In tt'le followin g two calendar years, " With these provisions In
mind, we do not Interpret Ru le 14a-8 as requiring additional proof of
ownershijj when a shareholder submits a revised proposal. 15
E. Procedures for withdrawing no.-actlon requests for pro11osals
submitted by multiple proponents

We have previously addressed th e requirem en ts for wtthdr awl ng a Ru le
14a-8 no-action request in SLB Nos. f 4 and 14C. SLB No . 14 notes t hat a
company should include with a withdrawal letter documentation
demonstrating that a sharehold er h-as withdrawn t he proposal. I n cases
where a proposal su bmitted by multiple· shareholders is withdrawn, SLB No .
14C states U1at, if each shareholder has designated a lead individual to act
on Its behalf and the co mpany is able to demonstrate that the indiv idual is
authorized to act on beha lf of ail of the proponents, the com pany need only
provide a letter from that lead individua l indicating that the lead Individual
is withdrawing t he pro posal on behalf of all of the proponents .
Beca.use there ts no reHef granted by the staff In cl:l ses wh ere a no- action
request is withd rawn fo llowing the with.drawal of the related proposa l, w e
recogn ize that the threshold fo r withdrawing a no- action request need not
be overly burde nsome. Going forward, we will pro cess a withd ra wal request
if the compa ny provides a letter from the lead flier that includes a
representation that the lead flier is 9ut tiorized to withdraw the proposal on
behalf of ea ch proponent Identified in the compa ny's no -a ction request.lft
F. Use of email to transmit our Rule 14 a-B
comp a nies an d proponents

n o~ actio n

responses t o

To date, t he Divisio n has t ransmitted copies of our Ru le 14a- 8 no-action
res pon ses, incl ud ing copies of th e co rres pondence we have received in
connection with such requests, by U.S. ma il to com pa nies and proponen ts.
We also post om response and t he related corr.esp0n dence to the
Com mission's webs te shortly a ~e r issuance of our respo n'se.
In ord er to accel erate delivery of st aff responses to co n panies and
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proponents, and to reduce our copying and postage costs, going fo rward ,
we intend to t ran smit our Rule 14a-8 no-action res ponses by email to
c·ompanies and proponents . We therefore encourage both companies a·nd
proponents to Include email conta ct information in any corresponpen ce to
each other a11d to us. We will use U.S. mail to transm it our no-action
response to any company or proponent for which we do not have email
conta ct information.
Given the avaflab lllty of our responses and the related correspondence on
the Commission's website and the requ irement under Rule 14a-8 for
companies and proponents to copy each other on ~orrespondence
submitted to the Commission, we believe it is unnecessary to tran smit
copies of the related correspondence along with our no-action response.
Therefore, we lnten·d to transmit only our staff response and not the
corres.pondence we receive from the parties . We will continue to post to the
Comm ission 's website copies of this correspondence at the same time that
we post our staff no-action response.

l See Rule 14a- 8(b).

~ For an explana tion of the types of share ownership In the U .5. , see
Concept Release on U.S. Proxy Sy-stem, Release No. 34-62495 (July 14,
2010) [75 FR 42982] ("Proxy Mechan ics Concept Release'1) , at Section It.A .
The term " be neficial owner" does not have a uniform meaning under the
federal securities laws. It h·as a different meaning In this bulletin as
compared to "beneficia l owner" and "benefici al ownership" in Sections 13
and 16 of the Exchange Act. Our use of the t erm in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes Of those Exchange Act provision s. See Proposed Amendments to
Rule 14a-$ under the Secu rities Exchange Act of 1934 Relating to Proposals
by Security Holders, Relea se No. 34- 12598 (July 7, 1976) (4 1 FR 29982],
at n.2 ("The term 'beneficial owne r' when used In the context of the proxy
rules, and ln light of the pur poses of those rule s, may be Interpreted to
have a broader meaning than It would for ce rta in other purpose(s] under
the f:ede ral securities laws, such as reporting pursu aht tp t he Wii iiams
Act.") .

.J. If a shareholder has fi led a Scheoule 130, Schedule 13G, For m 3, Form 4
or Form 5 reflecting bWnership of the requ ired amount of shares, the
shareholder may Instead prove ownership by submitting a <;:opy of such
filings and providing the additional Info rmation tha t Is descri bed In Ru le
14a-8(b)(2)(il) .
.1 DTC holds the deposi ted securities in "fungible bu lk," meaning that there
are no speci fically identifiable shares direct ly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor - ow ns a pro rata inte rest ii1 th ~ shares in which the OTC
participant has a pro rata inte rest. See Proxy Mechanics Concept Release,
at Sectio n I l. B.2.a.

2 See Exchange Act Rule 17Ad -8.
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2 See Net Capital Rule, Release No. 34-31511 (Nov . 24, 1992 ) [57 FR
56973] ("N e t Capital Rule Release"), at Section II.C.
I: See KBR I nc. v. Chevedden , Civil Action No . H-l l -0 196, 2011 U.S . D1 st .
LEXIS 36431, 2011WL 1463611 (5.D. T~x. Apr. 4, 2011); Apache Cor-p , v.
Chevedden; 696 ~. Supp. 2d 723 (S.D . lex. 2010·) . In both <>ases, t he court
concluded that a securities Intermed iary was not a reco r'd holder for
purposes of Rule 141:1-S(b) .b~c;au~e it did not appear on a list of the
company's non -objecting beneficia l owners or on c;iny OTC securities
position listing, nor was t he interm ediary a DTC parti cipa nt.
~ Techne Corp. (Sept. 20, 1988) .

~In addition, If the sharehotder's broker Is an Introducing broker, th e
shareholder's account statements should Incl ude the clearing bro ke r's
Identity and telephone number. See Ne.t Capita l Rule Release, at Section
II.C.(ili). The c earing broker will generally be a OTC participant.

°

1
For pur.poses of Ru le 14a-8(b) , the submission date of a proposal will
generally pre<;:ede the company's receipt date of the proposal, absent the
use of electronic or other means of same-day delivery .

l l This format is acceptable for purposes of Rul·e 14a -8(b), but it Is not
mandat ory or exclusive.
12

As such, it is not app ro priate for a company t.o send a notice of defett for
multiple proposals under Rule 14a-8(c) upon receiving a rev ised proposal.

U This position will apply to all proposals submit ted after an Initial proposal
but before the company's deadline for receiving proposals, reg ard less of
whether they are explicitly labeled as " rev isions " to an initial proposa l,
unless the shareholder affirm atively indicates an intent to submit a second,
additional proposal for Inclusion in the company's proxy materials. In that
case, the company must se nd the shareholder a notice of defect pursua nt
to Rule 14a-8(f)(l) if it intends to excl ude either proposal from its proxy
materials in rel larice on Rule 14a -8(c) . In light of this guida nce, with
respect to proposals or revisions received before a company 's dead li ne fer
submission, we wlll no lo ng er follow Layne Chris tensen Co. (Mar. 21, 20 11 )
and other prior staff no-action lett ers In which we took the v iew th at a
proposal woul d violate the Rule 14a-8(c) one-proposal limitat ion If $UCh
proposal is submitted to a co m pany after the company has eith er subm itted
a Rule 14a-8 no-action request to exclude an earlier pro posal su bmitted by
the same proponent or notified t he propo nent that the ea rlier proposal was
excludable under the rule.
14
See/ e.g. , Ado ption of Amendments Relating to Proposals by Security
Holders, Release No . 34 -12999 (Nov . 22, 1976 ) [41 FR 52994] .

15 Because the releva nt qate for p rovi ng ownershi p under Rule 14a - 8(b) is
the date th e proposal is su bm itted, a propon ent wh.o does nci t adeq u.ately
prove ownership In connect ion wit h .a pro posa l is not permitted t o subm it
anothe r pro posa l fo r th e sam e meet il'lg on a later da te.

Mi Noth ing in this staff posit ion has an y effect on t he status of any
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shareholder proposal that is not withdrawn by the proponent or Its
authorized representa t ive.
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Division of Corporation Fvn an ce
Securit ies and Exchange Commission

Sha reholder Proposa Bs
S ta ff Legal Bu lletin No. 14G ( CF}

Action: Publication of CF Staff Le9a l Bulletln
Date: October 16, 2012

Summary: This staff egal bulletin provides nformatlon for co mpanies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.
Supplementary Information: The statements In this bulletin represent
the v iews of tbe Division of Corporat ion Flnance (the " Division") . lhls
bu lletin ls not a rule, regulation or statement of the Securities and
Exchange Commission (the " Co m miss ion"). Further, the Commission has
neither approved nor disapproved its content.
Contacts : For further information, please contact the D:lvlslon's Office of
Chief Counsel by calling (202) 551-3500 or by subm itting a web-based
request form at https://tts.sec.gov/cgl-bin/corp_ fin_ interpretive .
A. The purpose of this bulletin
This bulletln Is part of a continuing effort by the Division to provlde
guidance on important issues arising under Exchange Act Rule 14a- 8 .
Specifically, this bulletin contains information regarding :
.. the parties that can provide proof of ownership under Ru le 14a · 8(b)
(2)(1) for purposes of ve rify ing whether a beneficial owner is eligible
to submit a proposal under Rule 14a- 8;
o

the rnanner in whi ch compa nies should notify proponen ts of a fa lure
to provide proof of ow nership for the one -year period required under
Rule 14a- 8(b)(1); and

o

the use of website references in proposals and supporti ng st atements.

You can find additional guidance rega rd ing Rule 14a-8 in the fo llowing
bulletins that are avail able on th e Com mission 's webs ite: SLB No. 14, SLB
No. 14A, SLB No. 148, SLS No. 14C, SLB No . l4 D, SLB No. 14 E and SLB
No. 14F.

B. Parties i:hat ca n provide proof of ow nel'sh ip lJnder Rule 14a-8{ b)
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(2}(i) for pur poses of verifyin g whether a beneficia l owner is
eligibl e to ~ ubmit a proposal under Rule 14a-8
1. SUfficiency of proof of own ersh i p lette rs provided bY.
affiliates of DTC participants for purpos es of Ru le 14a- 8(b)(2)
(i)
To be eligible to submit a proposal under Ru le 14a-8, a share holder must,
among other thi ngs, provide documentation evidencing that the
shareholder has continuously held at 1·east $2,000 in market valu e, or 1%,
of the company 's s.ecu rlties entitled to be voted on the proposa.1 at the
shareholder meeting for at least one year C!S of the date th e shareh older
submits the proposal. If the shareholder Is a beneficial owner of the
securities, wh ich means that the securities are held in book-entry form
through a securities fntermediary, Rule 14a-8(b)(2)(i) p·r ovides t hat this
documentation can be in the form of a "written statement from the 'record'
holder of your securities (usually a brol<er or bank) .... "
In SLB No . 14F, the Division de~ rlbed its view that only securities
intermediaries that are participants Jn the Depository Trust Company
("DTC") should be viewed as "record " holders of securities that are
deposited at DTC for purposes of Rule 14ci-8(b)(2)(i). Therefore, a
beneficial ow ner must obtain ci proof of ownership letter from the DTC
participant th rough which its securities are held ;;it DTC !n order to satisfy
·
the proof of ownership requirements In Rule 14a-8.
During the most recent proxy season, some compan ies question ed the
sufAclen cy of proof of owners hip letters from entJties that were not
themselves DTC partlcl pants, but were .affiliates of DTC partlcipants.i By
virtue of the affiliate relationship, we believe that a securit ies intermediary
holding shares throug h its affi liated DTC participa nt shou ld be in a position
to verify its customers' ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(1), a proof of own ership letter
from an affiliate of a DTC participant satisfies the requ irement to provide a·
proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securit ies
intermediaries t hat iire not brok~·rs o r banks
We understand that there a1·e ~irc umstances In whlch securities
intermed iaries that are not brokers or banks maintain securities acc::ounts In
the ordinary cour-se of t heir business . A share h old~r who holds sec.writies
through a securities Intermediary that Is not a broker or bank can satisfy
Rule 14a-B's documen tatio n requirement by submitting a proof of
ownership letter from that securities intermediary .lo If the se~ rl tie s
intermed iary is not a DTC partici pant or an affi liate of a DTC participant,
tl1en the sha reh·older Will also need to obtain a proof of ownersh ip lette r
frorn t he DTC pa rt iclpant or an affiliate of a DTC part cipant that can ve rify
t he holdings of the securities i termed iary.
C. Manner i n which compan ies should noti fy proponent s o f a failu re

t o p rov ide proof of own ership fo r the o n e-year p eriod required
under Rule 14a -8 (b){1)
As discussed in Section C of SLB No . 14 F, a common error in proof of
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ownership letters is that they do not verify a proponent's bene ficia l
ownership for the entire ofle -year pBriod preced ing and incl uding the dat:e
the proposca l was su bmitted, Cl'S· required by Rule l4a-~(b)(l) . In som e
cases, the lli!tter speaks as of a date before the .date the propos.al was
su bmitted, thereby leaving a gap between the date of verification and the
date th e proposal was subm itted . In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of only
one year, thus failing to ve rify t he proponent's benefic!al ownership over
tl'le required full one-year period preceding the date of the proposal 's
submission.
Under Ru le 14a- 8(f), If a proponent fails to follow one of the eligibility or
procedural requf rements of the rule, a company may exclude the proposal
only If it notifies the proponent of the defect and the proponent fa ils t o
cor rect It. In SLB No. 14 and SLB No . 148, w.e explained that companies
should provide adequate detail about what a proponent must do to remedy
all ellgiblllty or procedural defects.
We are concerned that companies ' notice? of defect are not adequately
describing t he defects or expla ining what a proponent must do to. remedy
defects in proof of ownership letters . For example, some companies ' notices
of defect make no ment ion of the gap in the period of owne rship covered by
the proponent's proof of 9wners.h ip Jetter or other specific deficiencies that
the company has identified. We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f) .
Ac ordingly, going forward, we will not concur Jn the exclusion of a proposal

unde r Rules 14a- 8(b) and 14a -8(f) on the basis that a proponent's p roof of
own ership does not cove r t he one- year period preceding and incl uding th e
date the proposal Is submitted unless the company prbvldes a notice of
defect that Identifies the specific date on which the proposal was submitted
and explains tha t the proponent must obta in a new proof of ownership
letter verifying continuous ownership of t he requisite amownt of securities
for the one-year period precedi ng and lncludihg such date to cure the
defect. We view the proposal's date of submission as the date the proposal
is postmarked or transmitted electron ically. I dentifying in the notice of
defect the specific date on wh ich th e proposal was-subm itted will help a
proponent better unde rstand how to remedy the defects described above
and will be particularly helpful In t hose Instances In which It may be diffi cult
for a propon eht to determ ine th~ date of subm ission, sui:h as when the
proposal is not postmarked on the sa me day It is placed in the mail. In
add itio n, compa nies shou ld incl ude copies of the postmark or evi dence of
electro nic t ran sm ission with their no-action requests .
D. Use of we bsite ad dresses i n proposals and supporti n g
state ments

Recently , a number of proponents have included jn t heir proposcils or in
th eir suppor ting statements t he aqdresse s to websites t hat prov fcje m ore
Infor mation about the ir pro posals. I n some cases, comp an ies have sought
t o excl ud.e either the website ad dress or the entire propo sal due to the
reference to th e website add ress.
I n SLB No . 14, we explai ned t hat a referen ce t0 a website ad dress in a
pro posal do es not rai se the concerns adpressed by the 500- wo rd lim it ation
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In Rule 14a-8(d). We contrnue to be of this view and, accordingly, we wi ll
continu e to count a website add-ress as .one word for purposes. of Rule 14a -8·
(d). To the extent that the company seeks the exclusion of a website
reference in a proposal, but not the proposal itself, we wiJI continue to
follow the guidance stated In SLB No. 14, which provides th;;it references to
website addresses In proposals or supporting statements could be subject
to exclus ion under Rule 14a-8(i)(3) if the i!'lformation contained on the
website is materia lly false or misleading, Irrelevant to the subject matter of
the proposal or otherwise in contravention of the proxy ru les, incl uding Rule
14a-9.J
I n light of the growing Interest In including references to w ebsite add resses
in pro posals and supporting statements, we ars providing addit ional
guidance on the a.ppropriate use of website addre~ses In J?roposals and
supporting statem ents .1
1. Refei:en ces to website addresses in a proposal or
supporting statement and Rule 14a- 8(i)(3)
References to websites In a proposal or supporting statem ent may ra ise
concerns unde r Rule 14a-8( l) (3). I n SLB No. 14B, we st_pted that the
ext luslon of a· proposal under Rule 14a-8(i)(3) as vague and Indefinite may
be appropriate if neither the shareholders voting on the proposal, nor th e
company in implementing the proposal (If adopted), would be able to
determine wit h any reasonable certainty exactly what actions or measures
the proposal requires . In evaluating whether a proposal may be excluded
on th is basis, we consider only the information contain ed In the proposal
and supporti ng statement and determine whether, ba sed on that
information, shareholders and the company can determ ine what actio ns the
proposal see ks.
·

If a pro posal or supporting statement refers to a website that provides
Information necessary for shareholders and the comp·a ny to understand
with reasonable certainty exactly what actions or measures t he proposal
requires, and such lnfor·ma tlon is not also contained In the proposal or in
the supporting statement, then we believe the proposal would raise
concerns und er R.ule 14a-9 and would be subjel':t to exclusion under Rul e
14e:i-8(1)(3) as vague and indefinite. By contrast, if sha reho lders and the
company can unde rst~rnd with reasonable certainty exactly what actions or
measures the proposal requires.without re).,tiewing the information provided
on the website, then we be lieve that the proposa l would not be: subject to
exclusion under Rule 14a-8(i)(3) on the basis of the referen ce to the
website addre ss. In this case, t he information on the website on ly
suppl ements the infor mation contained In the proposal and 1n the
supporting statement.
2. Providing the company with th e materials t hat wiU b"e
published on the referenced website
We recrognize that if a proposal references a website that Is not operational
at the t ime the proposal 1-s subm itted, it will be Impossible for a c-ornpany or
the staff to evaluate whether the website re fe rence may be e-xcl uded. In
our view, e reference to a non- operational website in a proposal or
supporting statement could be excluded under Ru le 14a- ff(i)(3) as
irre levant to the subject matter of a propos al. We understand , however,
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t hat a propon ent may w ish to Include a reference to a website containing
Information re lated to the proposal but wa it to activate t he website until it
pecomes cf ear that the proposal w ill be Included in the comp;;iny's i:iroxy
materials . Th ~refore, we will not Goncu r that a reference to a website may
be exclud ed as Irrelevant under Rule 14a- 8(i}(3) on 'the basis that It is not
yet operational if the proponen t, at the time the proposal ls s.ubrnitted,
provides the compa ny with th e materials that are intended for publication
on the website and a representation t hat the website wlll becom e
operational at, or prior to, the time the company files 1ts defin itive proxy
materia ls .

3. Pote.n tial issues t hat may arise if the conte nt of a
referenced website changes a ft~ r th e proposal is submitted
To the extent the information .on a w..ebslte changes after submission of a
proposal ancl the company believes the rev ised Information renders the
website reference excludable under RtJl·e 14a- 8·, a company seeking 0.u r
concurrence that the we bsite refe rence may be excluded must submit a
letter presenting its reasons for doing so.. While Rule 14a- 8(j) requi res a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy. materials, we may
concur that the changes to the refe renced website constitute " good cause"
for the company to fi le it s reasons for excluding the website reference after
the 80-day deadline and gra nt t he company's request that the 80-day
requirement be wa ived .

1 An entity is an " affili ate " of a DTC parti cipant !f-such entlty directly, or
indirectly through on e or mo re in termed iaries, controls or is controlled by,
or is under common control with, the DTC participant .

l Rule 14a-8(b)(2)(i) Itself acknowledges that the record ho lde r is 11 usually,"
but not always, a broker or ba nk.

J Rule 14a-9 prohibits statements In proxy materials which, at the time and
in the light of the ci rcumstances under wl1lch they are made, are fal se or
misleading w ith respect to any material fact, or wh ich omit to state any
material fact necessary Jn ord er to make t he sta tements not fali;e or
misleading.
1 A website that provides more information about a shareholder proposa l
may constitute a proxy solicitation under tl1e proxy rules. Accordi ngly, w~
rem ind shareholders who elect to lnd ude website addresses in their
proposals to comply w ith al l appli ca ble rules regarding proxy solicitations .
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January 7, 2016
NextEra Energy, Inc.
700 Universe Boulevard
Juno Beach, Florida 33408
Attention: W. Scott Seeley, Vice President, Compliance & Corporate Secretary
Re:

Shareholder Proposal from Alan Fargo and Lisa Versaci

Ladies and Gentlemen:
As Florida counsel to NextEra Energy, Inc. ("NextEra Energy" or the "Company"), a
Florida corporation, you have provided us with a copy of a Jetter, dated November 27, 2015 (the
"Proposal Letter"), to NextEra Energy from Alan Fargo and Lisa Versaci (the "Proponents")
in which Proponents submit a proposed resolution (the "Proposal") for consideration at NextEra
Energy's upcoming annual meeting of shareholders. You have requested our opinion whether
the Proposal is a proper subject for shareholder action under Florida law and whether the
Proposal, if adopted, would violate Florida Jaw. The Proposal would require NextEra Energy
Inc . to (1) repo11 material risks and costs of sea level rise ("SLR") to company operations,
facilities and markets based on a range of SLR scenarios projecting forward to the year 2100,
according to best available science, (2) make such report available to shareholders and investors
by December 1, 2016 and (3) prepare such a repo11 annually at reasonable cost and omit
proprietary infomiation.
For purposes of this opinion letter, we have examined a copy of the Proposal Letter and a
copy of the Restated Articles of Incorporation of NextEra Energy. This opinion letter is based as
to matters of law solely on applicable provisions of internal Florida law as currently in effect
(''Applicable Florida Law").
Section 607.0801 (2) of the Florida Business Corporation Act (Chapter 607, Florida
Statutes, the "FBCA") provides that "[a]ll corporate powers shall be exercised by or under the
authority of, and the business and affairs of the corporation managed under the direction of, its
board of directors, subject to any limitation set forth in the articles of incorporation or in an
agreement authorized under s. 607.0732." Corporate powers include, without limitation,
conducting its business and exercising the powers granted by the FBCA. See Fla. Stat. §
607.0302(9) (2015).
44 O ffices in 21 Countries
Squire Patton Boggs (US) LLP 1s pan of the internati onal legal practice Squire Patton Boggs, which operates worldwide through a number of separate
legal ent1t1es
Please visit squlrepattonboggs com for more information

010-8178-52 76/5/ AMERICAS

NextEra Energy, Inc.
January 7, 2016
Page 2

Squire Patton Boggs (US) LLP

If adopted, the Proposal would be binding on NextEra Energy and consequently impinge
on the statutory authority of NextEra Energy's board of directors (the "Board") with respect to
the exercise of corporate powers and one of its fundamental responsibilities, the management of
the business and affairs of the Company, specifically its discretionary authority to determine, in
the exercise of its business judgment, the allocation of the Company's resources to the business
and operations of the Company, including the identification and assessment of risks faced by the
Company.
Furthermore, if adopted, the Proposal could divert the Company's resources from matters
that the Board, in the exercise of its duty to act in what the directors reasonably believe to be in
the best interests of the Company, detennines are more important to the Company's business.
See Fla. Stat.§ 607.0830(1) (2015) ("A director shall discharge his or her duties as a director,
including his or her duties as a member of a committee: (a) [i]n good faith; (b) [w]ith the care an
ordinarily prudent person in a like position would exercise under similar circumstances; and (c)
[i]n a manner he or she reasonably believes to be in the best interests of the corporation.")
As a general principle, the decisions of a board of directors in acting for the corporation
according to their best judgment cannot be controlled by the shareholders. See SA Fla. Jur. 2d
Business Relationships § 327 (2015) (citing Am. Jur. 2d, Corporations § 1170). The grant of
authority to the board of directors in Section 607.0801(2) establishes the primacy of the board of
directors with respect to the exercise of the powers of a corporation and the management of its
business and affairs, subject to two specific exceptions which are discussed below. A Florida
appellate court decision in 2007 recognized the plain meaning of the statute, stating that "[a]
corporation is managed by its board of directors or by its officers acting under the direction and
control of the board. This is generally true as a matter of corporation law throughout the United
States ... and it is true as a matter of Florida law as to both corporations for profit and not-forprofit ... " Fla. State Oriental Med. Ass'n v. Slepin, 971 So. 2d 141, 144 (Fla. Dist. Ct. App. 1st
Dist. 2007); rehearing denied 2008 Fla. App. LEXIS 1101 (Fla. 1st DCA, Jan. 8, 2008) (citing
Hany G. Henn and Jolm R. Alexander, Laws of Corporations, §§ 203, 219 (1983) and Fla. Stat.
§ 607.0801 and § 617.0801 (2007)). If adopted, the Proposal would improperly interfere with
the Board's authority to oversee and assess business risk, by mandating that the Company
allocate resources to assess a particular risk and to do so in a particular way, by assessing both
the risks and costs of SLR and the impact of SLR on the Company's operations, facilities and
markets.
There are no decisions of the Florida courts or other courts applying Florida law that
would support the position that the shareholders of a Florida corporation have the power to
determine that the corporation shall take the types of actions specified in the Proposal. Section
607 .080 I (2) of the FBCA includes only two exceptions to the broad grant of authority to the
board of directors of a corporation: the authority may be limited by provisions of the
corporation's ru.1icles of incorporation or, ifthe corporation has 100 or fewer shareholders, by an
agreement among all shareholders of the corporation as authorized under Section 607.0732 of the
FBCA. The Proposal is not within either exception. NextEra Energy's Restated Articles of
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Incorporation do not include a provision limiting the Board's authority and Section 607.0732 of
the FBCA is not applicable because NextEra Energy has more than 100 shareholders. See Fla.
Stat.§ 607.0732(1) (2015).
Based upon, subject to and limited by the foregoing, we are of the opinion that a court of
competent jurisdiction correctly applying Applicable Florida Law to the facts set forth herein
should find that the Proposal (i) is not a proper subject for action by the NextEra Energy
shareholders under the FBCA and (ii) if adopted by NextEra Energy's shareholders and
implemented would violate the FBCA.
With respect to opinions stated in the preceding paragraph, we note that a court's decision
in each case would be based upon its own analysis and interpretation of the facts at the time the
issues arise. We express no opinion in this letter as to any other laws and regulations not
specifically identified above as being covered hereby (and in particular, we express no opinion as
to any effect that such other laws and regulations may have on the opinions expressed herein).
We assume no obligation to advise you of any changes in the foregoing subsequent to the
delivery of this opinion Jetter. This opinion letter has been prepared solely for your use with
respect to the submission to the Securities and Exchange Commission on behalf ofNextEra with
respect to the Proposal Letter pursuant to Rule l 4a-8 under the Securities Exchange Act of 1934,
as amended, and should not be quoted in whole or in part or otherwise be referred to, and should
not be filed with or furnished to any other governmental agency or other person or entity,
without the prior written consent of this firm.
Very truly yours,

~ -\'~ ~'s

(vJ)uA>

SQUIRE PATTON BOGGS (US) LLP
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