
 
        May 5, 2016 
 
 
Adam Kanzer 
Domini Social Investments LLC 
akanzer@domini.com 
 
Re: The Kroger Co. 
 Incoming letter dated April 13, 2016 
 
Dear Mr. Kanzer: 
 

This is in response to your letter dated April 13, 2016 concerning the shareholder 
proposal submitted to Kroger by the Domini Social Equity Fund.  We also have received 
a letter on Kroger’s behalf dated April 15, 2016.  On April 7, 2016, we issued our 
response expressing our informal view that Kroger could exclude the proposal from its 
proxy materials for its upcoming annual meeting.  You have asked us to reconsider our 
position.  After reviewing the information contained in your letter, we find no basis to 
reconsider our position.       

 
Under Part 202.1(d) of Section 17 of the Code of Federal Regulations, the 

Division may present a request for Commission review of a Division no-action response 
relating to Rule 14a-8 under the Exchange Act if it concludes that the request involves 
“matters of substantial importance and where the issues are novel or highly complex.” 
We have applied this standard to your request and determined not to present your request 
to the Commission. 

 
Copies of all of the correspondence on which this response is based will be made 

available on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml.  
For your reference, a brief discussion of the Division’s informal procedures regarding 
shareholder proposals is also available at the same website address. 

 
Sincerely, 

 
        Elizabeth M. Murphy 

Associate Director, Legal 
 
cc:   Lyuba A. Goltser 

Weil, Gotshal & Manges LLP 
lyuba.goltser@weil.com 

 
 



From: Goltser, Lyuba
To: shareholderproposals
Cc: Adam Kanzer
Subject: Response to Request for Reconsideration: Rule 14a-8 no-action response: The Kroger Co. / Domini Social Equity

 Fund
Date: Friday, April 15, 2016 9:22:57 AM

Ladies and Gentlemen,
 
On behalf of our client, The Kroger Co., we respectively request that the Staff deny the proponent’s
 request for reconsideration of the Staff’s decision of April 7, 2016. 
 
We believe that the Staff’s decision is consistent with Staff Legal Bulletin No. 14H (Oct. 22, 2015) and
 the Staff’s prior application of Rule 14a-8(i)(7).  Since the Staff issued its response, there have been
 no material changes in the facts or legal issues that merit a reexamination by the Staff.  The
 proponent has not presented new facts, developments or legal reasoning.  Rather, the proponent’s
 e-mail to the Staff dated April 13, 2016 has only repeated arguments previously made in the
 proponent’s original and supplemental letters to the Staff dated March 4, 2016 and March 18, 2016.
 
If the Staff determines to grant the proponent’s request for reconsideration, we believe that the
 Staff should reaffirm its decision of April 7, 2016 concurring with the Company’s view that it may
 exclude the subject proposal from the Company’s proxy materials pursuant to Rule 14a-8(i)(7). 
 
Pursuant to Staff Legal Bulletin No. 14D (Nov. 7, 2008) we are filing our response via e-mail in lieu of
 paper copies and are providing a copy to the proponent, via e-mail at akanzer@domini.com.  If we
 can provide additional information to address any question that the Staff may have, please do not
 hesitate to contact me via email at lyuba.goltser@weil.com.  Thank you
 
Best,
Lyuba

 
Lyuba A. Goltser

Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
lyuba.goltser@weil.com
+1 212 310 8048 Direct
+1 212 310 8007 Fax

 

The information contained in this email message is intended only for use of the individual or entity named
 above. If the reader of this message is not the intended recipient, or the employee or agent responsible
 to deliver it to the intended recipient, you are hereby notified that any dissemination, distribution or
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 copying of this communication is strictly prohibited. If you have received this communication in error,
 please immediately notify us by email, postmaster@weil.com, and destroy the original message. Thank
 you.



From: Adam Kanzer
To: shareholderproposals
Cc: lyuba.goltser@weil.com
Subject: Request for Reconsideration: Rule 14a-8 no-action response: The Kroger Co. / Domini Social Equity Fund
Date: Wednesday, April 13, 2016 12:13:04 PM

Ladies and Gentlemen:
 
I am writing on behalf of the Domini Social Equity Fund in response to the above-referenced no-
action letter issued to the Kroger Company.
 
We hereby request reconsideration of the Staff's grant of the Company’s no-action request and, if
 reconsideration is denied, request that the matter be presented to the Commission for its
 consideration, pursuant to 17 CFR 202.1 (d).
 
We make this request because the no-action letter is in direct conflict with:
 

·         Staff Legal Bulletin 14H, which made clear that the significant policy exception applies to
 proposals regarding the sale of particular products at retailers, rejecting the blanket
 exclusion of such proposals; and

·         Rule 14a-8(g), as Kroger made no arguments to dispute that the Proposal focused on a
 significant policy issue. Staff appears to have rejected the application of the exception sua
 sponte. We believe this is in error, as the Company bears the burden of proof on this point.

 
Staff’s letter makes no reference to the significant policy exception, noting that “Proposals
 concerning the sale of particular products and services are generally excludable under rule 14a-8(i)
(7).” The Proposal, however, focuses on a very significant policy issue, which the Company does not
 dispute, there is sufficient nexus to the Company, and SLB 14H makes it clear that these proposals
 are not generally excludable.  
 
We believe that this no-action letter, as well as the letter issued to Cabela’s Incorporated (April 7,
 2016) creates substantial confusion regarding the meaning of the 14a-8(i)(7) portion of SLB 14H,
 and that this level of confusion warrants further review and consideration. For these reasons, the
 matter is of substantial importance and involves issues that are highly complex.
 
Pursuant to Staff Legal Bulletin 14D (November 7, 2008) we are filing our response via e-mail in lieu
 of paper copies and are providing a copy to Lyuba Goltser, counsel to the Company, via e-mail at
 lyuba.goltser@weil.com.
 
Sincerely,
 
Adam Kanzer, Esq.
Vice President, Domini Social Equity Fund
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----------------------------------------------------------------------------------------
Adam Kanzer | akanzer@domini.com | 212-217-1027
Managing Director
Domini Social Investments LLC
DSIL Investment Services LLC, Distributor
532 Broadway, 9th Floor, New York, NY 10012-3939
Main: 212-217-1100
Shareholder Information Line: 800-582-6757
----------------------------------------------------------------------------------------
 

From: shareholderproposals [mailto:shareholderproposals@SEC.GOV] 
Sent: Friday, April 08, 2016 10:56 AM
To: lyuba.goltser@weil.com
Cc: Adam Kanzer <akanzer@domini.com>
Subject: Rule 14a-8 no-action response: The Kroger Co. / Domini Social Equity Fund
 
Please see the attached Rule 14a-8 no-action response. If you have any questions or are unable to
 open the attachment, please call the Office of Chief Counsel in the SEC’s Division of Corporation
 Finance at (202) 551-3520.
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