
 
        February 12, 2016 
 
 
Alan L. Dye 
Hogan Lovells US LLP 
alan.dye@hoganlovells.com 
 
Re: NVR, Inc. 
 Incoming letter dated December 23, 2015 
 
Dear Mr. Dye: 
 
 This is in response to your letters dated December 23, 2015 and February 4, 2016 
concerning the shareholder proposal submitted to NVR by the New York City 
Employees’ Retirement System, the New York City Fire Department Pension Fund, the 
New York City Teachers’ Retirement System and the New York City Police Pension 
Fund.  We also have received letters on the proponents’ behalf dated January 22, 2016 
and February 8, 2016.  Copies of all of the correspondence on which this response is 
based will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml.  For your reference, a brief discussion of the Division’s informal 
procedures regarding shareholder proposals is also available at the same website address. 
 
        Sincerely, 
 
        Matt S. McNair 
        Senior Special Counsel 
 
Enclosure 
 
cc:   Michael Garland 
 The City of New York 
 Office of the Comptroller 
 mgarlan@comptroller.nyc.gov 
  



 

 
        February 12, 2016 
 
 
 
Response of the Office of Chief Counsel  
Division of Corporation Finance 
 
Re: NVR, Inc. 
 Incoming letter dated December 23, 2015 
 
 The proposal requests that the board amend its “proxy access” bylaw provisions 
in the manner specified in the proposal. 
 
 We are unable to concur in your view that NVR may exclude the proposal under 
rule 14a-8(i)(10).  Based on the information you have presented, it appears that NVR’s 
policies, practices and procedures do not compare favorably with the guidelines of the 
proposal and that NVR has not, therefore, substantially implemented the proposal. 
Accordingly, we do not believe that NVR may omit the proposal from its proxy materials 
in reliance on rule 14a-8(i)(10). 
 
        Sincerely, 
 
        Evan S. Jacobson 
        Special Counsel 



 
 
 
 
 
 

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

 
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a particular matter to 
recommend enforcement action to the Commission.  In connection with a shareholder proposal 
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company 
in support of its intention to exclude the proposals from the Company’s proxy materials, as well 
as any information furnished by the proponent or the proponent’s representative. 

 
Although Rule 14a-8(k) does not require any communications from shareholders to the 

Commission’s staff, the staff will always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken would be violative of the statute or rule involved.  The receipt by the staff 
of such information, however, should not be construed as changing the staff’s informal 
procedures and proxy review into a formal or adversary procedure. 

 
It is important to note that the staff’s and Commission’s no-action responses to 

Rule 14a-8(j) submissions reflect only informal views.  The determinations reached in these 
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to 
the proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholders proposals in its proxy materials.  Accordingly a discretionary 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have 
against the company in court, should the management omit the proposal from the company’s 
proxy material. 
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February 8, 2016 

Shareholder Proposal submitted by the New York City Retirement Systems 

To Whom It May Concern: 

J write on behalf of the New York City Retirement Systems (the "Systems"), in brief 
response to the February 5, 2016 letter (the "Company Reply") sent by outside counsel for NVR 
Inc. ("NVR" or the "Company") in further support of its December 23, 2015 no-action request 
under Rul.e I 4a-8(i)( l 0). We will address just two points, as the balance of the Company Reply 
adds little that was not already addressed by the Systems' January 22, 2016 letter in opposition. 

First, the Company Reply asserts that because Vanguard, JP Morgan and Fidelity do not 
support 3% proxy access proposals over 5% proposals, there is no broad consensus in favor of 3% 
(Company Reply at pp. 2-3). Putting aside that most other investors, public companies and 
investment advisers do now support 3% over 5%, the fac ts are more nuanced even as to those three 
advisors. ln the case of Vanguard, Vanguard 's web posting, "Our proxy voting and engagement 
efforts: An update," after noting its preference for 5%, disclosed that in at least some cases in the 
2015 proxy season "Based on our evaluation, we voted for 15 shareholder and 11 management 
proposals to adopt access (most of which had ownership requirements of less than 5%). We 
also engaged with more than 60 recipients of shareholder proposals and urged them to adopt proxy 
access." See about. vanguard.com/\'anguard-prox\ _, oting/update-on-voting/ (emphasis added). As 
to JP Morgan, its January 2 1, 2016 Form 8-K,* disclosed that the JP Morgan Board had just 

* Available at http://invcstor.i:.harcholdcr.com/jpmorganchasc/sec.cfm?doct) pc Current 
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voluntari ly adopted a 3% proxy access bylaw for the parent company, "after considering a variety 
of views on proxy access, including ... views gained through the Firm's extensive engagement with 
shareholders on the topic." So not only has the parent company of JP Morgan Asset Management 
joined the 3% corporate consensus, but its doing so raises the question of whether JPAM may also 
now shift its position on 3% versus 5%, over the coming proxy seasons. Finally, Fidelity, for 
reasons it does not make public, votes against all proxy access proposals, corporate or shareholder, 
5% or 3%, so one cannot say that it is on either side of the 3%/5% question; it is simply an outlier 
altogether. The general picture of a consensus for 3% over 5% in proxy access thus remains valjd. 
Indeed, Art Crozier, Chairman oflnnisfree M&A Inc., a respected advisor to the corporate 
community, staled in a September webinar that in 20 16, "we wi 11 probably see several more 
institutions adopting voting guidelines that are supportive of 3 percent proxy access." 
wv.rv.1.ska<lden.com/insights/key-lakeaways-proxy-acccss- latcst-dcvelopmenls . 

Second, while the 4 1 % vote at NVR in 2015 in favor of a 3% proxy access question 
certainl y fe ll short of the majority the Systems sought (Company Reply at p. 3), a vote that high in 
favor creates a distinct possibility that a renewed 3% proposal would attain a majority at NVR's 
2016 annual meeting, particularly given the broader consensus since 20 15 for a 3% standard. That 
likelihood is heightened because NVR's 2015 opposition statement upon which shareholders relied 
has been belied by events. Management had stated in its March 24, 2015 Schedule 14A: 

.. . Fewer than 40 such [proxy access] proposals have gone to a vote over the past 
three years, with the resul ts providing no obvious conclusions about investor 
acceptance or preferences, regardless of the terms of the proposals. We understand 
that proxy access is emerging as an important issue for many shareholders. We 
therefore believe it is our duty to understand what, if any, market consensus develops 
regarding proxy access. As a result, we believe that putting any form of proxy access 
proposal before our shareholders is premature .... 

(Emphases added). There now are "obvious conclusions about investor acceptance or 
preferences," and they strongly favor 3% proposals. And although NVR management implied that 
it would act upon "what, if any, market consensus develops regarding proxy access," it then failed 
to do so, ignoring the 3% consensus in adopting management's 5% bylaw. NVR shareholders may 
well decide in 20 16 that to enjoy the benefits of that "market consensus,'' they cannot again rely on 
management, and must instead now vote for the Systems' renewed 3% Proposal. 

For the reasons set forth herein, the Systems again respectfu ll y submit that the Company's 
request for "no-action" advice under Rule l 4a-8(i)(10) should be denied. 

Cc: Alan L. Dye, Esq. 
Hogan Lovells US LLP 
alan.dye@hoganlovells.com 

Michael Garland 

Richard S. Simon 
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February4, 2016 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N .E. 
Washington, D.C. 20549 
shareho lderproposals@sec.gov 

Hogan Lovells US LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004 

T I 202 637 5600 
F + I 202 637 5910 
www .hoganlovells.com 

Rule 14a-8(i)(10) 

Re: NVR, Inc. (Commission File No. 001-12378) - Shareholder Proposal 
Submitted by the Comptroller of the City of New York 

Ladies and Gentlemen: 

We are writing on behalf of NVR, Inc. to respond to the Proponent's letter dated January 
22, 2016, in which the Proponent objects to the Company's omission from its 2016 proxy 
materials of the Proponent's proposal to amend the Company's proxy access bylaw. As 
described more fully in our letter dated December 23, 2015 (our "Initial Letter"), the Company 
intends to omit the Proposal in reliance on Rule 14a-8(i)(l0) because Section 3.16 of the 
Company's bylaws already implements the essential objectives of the Proposal. For ease of 
reference, capitalized terms used in this letter have the same meanings ascribed to them in our 
Initial Letter. 

As discussed in the Initial Letter, Section 3 .16 is a carefully balanced provision that 
addresses in considerable detail a large number of substantive and procedural aspects of proxy 
access. The Proposal seeks to modify only a few details of Section 3.16 by: (a) reducing the 
ownership threshold for a shareholder or group of shareholders to be eligible to nominate 
directors for inclusion in the Company's proxy statement from 5% to 3% of the Company's 
outstanding capital stock; (b) eliminating the 20-person limit on the number of shareholders that 
may aggregate their holdings to satisfy the ownership threshold; (c) increasing from three 
business days to five business days the recall period to which loaned shares may be subject for 
purposes of the ownership threshold; and (d) eliminating the requirement that shareholders 
represent that they intend to hold the required minimum number of shares for a period of one 
year after the annual meeting. 

As noted in the Initial Letter, the staff has indicated in numerous no-action letters that a 
company may exclude a proposal pursuant to Rule 14a-8(i)(l0) if it has already addressed the 
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underlying concerns and essential objectives of the proposal, even if the company' s actions fall 
short of fully addressing every aspect of the proposal or impose additional requirements not 
contemplated by the proposal. See, e.g., General Electric Company (avail. Mar. 3, 2015); 
Johnson &Johnson (avail. Feb. 17, 2006); Masco Corp. (avail. Mar. 29, 1999). The 
Proponent's letter suggests that, because Section 3.16 does not contain the precise terms of the 
Proposal (which, among other things, seeks to modify Section 3.16 to conform the 5% 
ownership threshold to the 3% threshold contained in the Proponent's proxy access proposal 
that was resoundingly rejected by the Company's shareholders only last year), it fails to 
accomplish the essential objective of providing to the Company's shareholders a meaningful 
and reasonably available form of proxy access. In fact, however, Section 3.16, taken as a 
whole, provides to shareholders a meaningful right to proxy access on terms that enjoy the 
support of a large segment of the investment community. 

A. Ownership Threshold 

The Proponent contends that the views of market participants and the actual outcomes of 
shareholder votes on proxy access bylaw proposals indicate that a proxy access bylaw with a 5% 
ownership threshold does not substantially implement a proposal seeking a bylaw with a 3% 
ownership threshold. However, this assertion is not supported by either (i) the 2015-2016 ISS 
Global Policy Survey discussed in both the Proponent's letter and our Initial Letter or (ii) the 
outcome of the shareholder vote on the Proponent's proxy access proposal included in the 
Company's 2015 proxy statement. 

In discussing the results of the 2015-2016 ISS Global Policy Survey, the Proponent 
focuses on a particular subset of respondents whose views are, according to the survey results, 
unrepresentative of those of market participants more generally. As noted in our Initial Letter, 
the ISS survey solicited responses from (i) "investors," consisting of institutional investors, 
investment managers, asset managers, government- or state-sponsored pension funds, labor 
union-sponsored pension funds, mutual funds, foundations and endowments, and investor 
coalitions or consultants, and (ii) "non-investors," consisting of corporate issuers, advisors to 
companies, academic researchers, issuer organizations and others. Approximately two-thirds of 
the respondents to the survey were categorized as "non-investors." See 2015-2016 ISS Global 
Policy Survey- Summary of Results, p. 3. In its discussion of the survey, the Proponent focuses 
only on the "investor" responses. In doing so, the Proponent disregards the views of all "non
investor" respondents, who represent an important, broader and more varied sample of market 
participants generally. When the ISS survey results are viewed in context, it indeed is 
"probative" that 28% of "investor" respondents and 86% of "non-investor" respondents indicated 
that an ownership threshold not exceeding 5% should not be considered so problematic as to call 
into question the board's responsiveness to shareholder demand for a proxy access bylaw. 

Further, a review of the published policy and voting guidelines for several prominent 
institutional investment firms (including Vanguard and Fidelity, two of the Company's largest 
shareholders) provides evidence that, even within the investor community, there is no consensus 

llNORTIJV /I - 0598921000019 - 688623 v4 
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among investors (for whom the Proponent purports to speak) that a 3% ownership threshold is 
more desirable or beneficial to shareholders than a 5% ownership threshold. See, e.g., Vanguard, 
"Our proxy voting and engagement efforts: An update for the 12 months ended June 30, 2015," 
available at https://about. vanguard.com/vanguard-proxy-voting/update-on-voting (stating that 
"Vanguard is most likely to support proxy access proposals that permit a group of shareholders 
who have held 5% of outstanding shares for at least three years to nominate directors"); J.P. 
Morgan Asset Management, "Global Proxy Voting Procedures and Guidelines," April 1, 2015, 
available at https://am.jpmorgan.com/us/en/asset-management/gim/adv/proxy-information 
(stating that shares generally should be voted for shareholder proposals seeking a proxy access 
bylaw "as long as the minimum threshold of share ownership is 5%"); Fidelity Investments, 
"Corporate Governance and Proxy Guidelines," available at https://www.fidelity.com/about
fidelity/fidelity-by-numbers/fmr/proxy-guidelines (stating that "FMR will generally vote against 
management and shareholder proposals to adopt proxy access"). The ISS survey results, 
together with the statements of prominent institutional investors such as those noted above, in 
fact show substantial support across all types of market participants for the view that a 5% 
ownership threshold is a reasonable ownership threshold for proxy access. 

In addition, actual voting outcomes indicate that shareholders do not consider a 3% 
ownership threshold so "meaningful" that a 5% threshold does not accomplish the essential 
objectives of proxy access. As the Proponent notes in its letter, in the six instances last year 
where a shareholder-proposed 3% threshold went "head to head" with a management-proposed 
5% threshold, the 3% threshold obtained more "for" votes than the 5% threshold four times, 
while the 5% threshold prevailed twice. These outcomes hardly suggest that investors support 
only a 3% threshold. Moreover, and more to the point regarding the Proposal, the Company's 
shareholders considered the Proponent's proposal in 2015 to adopt a proxy access bylaw with a 
3% threshold. The proposal was soundly rejected by a vote of 41% for and 59% against. 
Notwithstanding the outcome of that vote, follow_ing its 2015 annual meeting the Company 
engaged in a significant outreach effort to ascertain its shareholders' preferences regarding proxy 
access. Only after carefully evaluating the feedback it received in numerous discussions with 
significant shareholders did the Company voluntarily adopt the approach to proxy access 
embodied in Section 3 .16. In light of this history, the Company believes that it has already acted 
favorably upon the subject matter of the Proposal. 

B. Other Amendments 

The Company believes that the other provisions of Section 3 .16 that the Proponent seeks 
to modify, including the 20-person limit on the number of shareholders who may aggregate their 
holdings to satisfy the ownership threshold, are reasonable and do not inhibit shareholders' 
meaningful exercise of the proxy access right. Like any carefully crafted proxy access bylaw, 
Section 3 .16 reflects a balance among the competing concerns of facilitating share ho Ider access 
to the Company's ballot, while still enabling the Company to administer an orderly election of 
directors and safeguarding against the possibility that the process may be used in a disruptive 
manner to promote certain interest groups to the detriment of shareholders generally. From time 
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to time, the procedural requirements of any company's proxy access bylaw might operate to the 
disadvantage of a particular shareholder seeking to access the ballot. However, disagreements 
over immaterial, procedural aspects of a company's detailed and carefully considered proxy 
access bylaw should not serve as a basis for determining that a company has not adequately 
addressed the underlying objectives of a shareholder proposal relating to proxy access. 

* * * * * 

For the reasons stated above, the Company continues to believe that it may exclude the 
Proposal from its 2016 proxy materials under Rule 14a-8(i)(10). If you have any questions or 
need additional information, please feel free to contact me at (202) 637-5737. 

Enclosures 

cc: Scott M. Stringer (Comptroller, City of New York) 
James M. Sack (NVR, Inc.) 
Gene Bredow (NVR, Inc.) 

llNORTIIVA • 0598921000019 • 688623 v4 
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January 22, 2016 

Shareholder Proposal submitted by the New York ,C~ty Retirement Systems 

To Whom It May Concern: 

I write on behalf of the New York City Retirement Systems (the "Systems"), in response to the 
December 23, 2015 no-action request (the "Company Letter") sent by outside counsel for NVR 
Inc. ("NVR" or the "Company''). NVR contends that the Systems' proxy access proposal (the 
"Proposal") may be omitted from the Company's 2016 proxy materials, and seeks confirmation 
from the Staff (the "Staff") of the Division of Corporation Finance (the "Division") of the 
Securities and Exchange Commission (the "Commission") that enforcement action will not be 
recommended if the Company omits the Proposal. 

The Company wrongly seeks to exclude the Proposal from its 2016 proxy materials pursuant to 
Rule 14a-8(i)(l 0), on the basis that a 5% proxy access bylaw provides shareholders with 
substantially the same rights as a 3% bylaw. Yet, the Commission's past guidance and prior no
action letters, together with actual statistical results emerging from the 2015 and 2016 proxy 
seasons, and a key source relied upon by the Company, show otherwise. Based upon my review of 
the Proposal, the Company Letter, and Rule l 4a-8, it is my opinion that the Proposal may not be 
omitted from the Company's 2016 proxy materials. The Systems respectfully request that the Staff 
deny NVR's request for "no-action" advice. 

I , ·,, . '.' 
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I. The Systems' 3% Proposal and the Company's 5% Bylaw 

The Systems' Proposal states: 

RESOLVED: The specified subsections of Article III, Section 3.16 of the Corporation's Bylaws 
are hereby amended as follows: 
(a) Delete "no more than twenty (20)." 
(e) Replace "three (3) business days" with "five (5) business days." 
(t) Replace "five percent (5%)" with "three percent (3%)"; delete "provided that the number of 

shareholders and other persons whose ownership of shares of capital stock of the corporation 
is aggregated for such purpose shall not exceed twenty (20), and (ii) a group of funds under 
common management and investment control shall be treated as one shareholder or person for 
this purpose;" and, in paragraph (vii), change "continue to own the Required Shares" to 
"remain a shareholder." 

Put another way, the Proposal's requested amendments to the Company's current 5% proxy 
access Bylaw 3.16 would reduce that bylaw's required shareholding for the nominating group 
from 5% to 3%; eliminate the bylaw's 20-person limit on the size of the group; not require the 
group to continue to hold the full 3% for a year after the election; and allow shares that are lent 
out under standard securities lending provisions to be counted in the 3%. 

II. Discussion 

The Company has not met its burden of showing under Rule 14a-8(i)(IO) that the Company' s 5% 
Bylaw 3.16 substantially implemented the Systems' 3% Proposal, which, as described above, would 
make significant changes to that bylaw. The purpose of Rule 14a-8(i)(l 0) is to "avoid the possibility of 
shareholders having to consider matters which already have been favorably acted upon by the 
management." See Securities Exchange Act Release No. 34-l 2598 (July 7, 1976). Under that Rule, "a 
determination that the company has substantially i111plementep .. thr proposal depends upon whether [the 
company's] particular policies, practices and procedures compa,r:e favorably with the guidelines of the . . \ . 
proposal." Texaco, Inc. (Mar. 28, 1991). By those standards, NVR's request for no-action advice should 
be denied, as the bylaw with its 5% requirement and other limitjitions~ such as on group size, does not 
"compare favorably" with the 3% Proposal, which also does not have those further limitations. 

A. Under Prior No-Action Advice, the Proposal Has Not been Substantially Implemented 

Staff advice that that the Company's 5% bylaw did not substantially implement the 
Systems' 3% proposal would be entirely in line with the Staff's prior advice in comparable 
situations. Most notably, the Staff has already advised, in KSW, Inc. (March 7, 2012), that 
under similar circumstances, a 5% proxy access bylaw did not implement a shareholder's 2% 
proposal. KSW applies fully here, the onJy difference being the 3% threshold here, rather than 
KSW's 2%. To quote that important letter in full: 

' ' ... Cit .... 
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The proposal seeks to amend KSW's bylaws to require KSW to include in its 
proxy materials the name, along with certain disclosures and statements, of any 
person nominated for election to the board by a shareholder or a group of 
shareholders who beneficially owned 2% or more of KS W's outstanding common 
stock and to allow shareholders to vote with respect to such nominee. 

We note that KSW has adopted a bylaw that allows a shareholder who has owned 
5% or more ofKSW's outstanding common stock to include a nomination for 
director in KSW's proxy materials. Given the differences between KSW's bylaw 
and the proposal, including the difference in ownership levels required for 
eligibility to include a shareholder nomination for director in KSW's proxy 
materials, we are unable to concur that the bylaw ado,~t~~· by KSW substantially 
implements the proposal. Accordingly, we do not belieV.e that KSW may omit the 

l I ' . 
proposal from its proxy materials in reliance on rule 14a-:8(i)(l0), which permits 
the exclusion of a proposal if a company has already substantially implemented 
the proposal. 

Id. We have not found any no-action letter in which the Staff gives advice on this issue different 
from that in KSW. If anything, the broad market movement since then (as described on pp. 5-7 
below) to an ownership threshold below 5% for proxy access has only served to reinforce the logic 
behind the Staffs advice in KSW. The Company Letter does not discuss or cite KSW. 

In other contexts, the Staff has similarly declined to issue no-action advice under Rule 14a-
8(i)(10) where a company's bylaws or other actions vary noticeably from what a proposal seeks, 
including as to percentage requirements, and so would not be deemed to substantially implement it. 
See, e.g., Merck & Co. (March 7, 2012) (proposal asked that holders of 10% of voting power be 
permitted to call special meeting, whereas, under New Jersey law, Merck was required to hold a 
special meeting of shareholders only if court so ordered upon a showing of good cause by holders 
of 10%); General Dynamics Corp. (Jan. 24, 2011) (proposal asked that holders of 10% of common 
shares be permitted to call special meeting, whereas company bylaw required 25%); Chevron 
Corp. (March 24, 2009) (same issue as in General Dynamics); Bank of America Corp. (Feb. 15, 
2013) (proposal re~uested policy t~at senior executives ?11:1st.r~t.~in a.significant percentage of . 
shares (25%) acqmred through eqmty pay programs until ret'ire~ent ag((, whereas company's pohcy 
called for executive officers to retain at least 50% of the riet dftei:~ sh.ares from future equity 
awards until the executive officers owned at least 300,000 share;s); The Wendy's Co. (Feb. 26, 
2013) (proposal called for policy whereby vesting of equity awards to senior executives would not 
be accelerated upon change in control, whereas under existing policy, change in control was simply 
not sole trigger for vesting).* 

The one grant of no-action advice under (i)( 10) as to proxy access that the Company cites, 
General Electric Co. (March 3, 2015), had facts quite different from those here, in that the GE 
bylaw had the same 3% ownership threshold as the shareholder proposal, rather than the 5% here. 

*The grants of no-action advice cited in the Company Letter (at pp. 4-5) under Rule 14a-8(i)(l0) with respect to 
percentages for special meetings stand in marked contrast. In General Dynamics Corp. (Feb. 6, 2009), the 
proponent failed to specify that a group owning the requested I 0% should be permitted to call a special meeting. 
In Bank of America Corp. (Dec. 15, 20 I 0), the company had already amended its bylaws to adopt the I 0% 
requirement that the proponent sought. Here, both in the no-action letters we cite, and in the Systems' Proposal, 
the proponents were quite specific in what they sought, and the companies failed to match that. 

, ·, .. f , . 
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Moreover, the proponent in GE apparently submitted no opposition to the no-action request, and so 
made no arguments that the other differences between the bylaw and the proposal, such as the 
bylaw's 20-person limit on group size, would be inconsistent with a finding of substantial 
implementation. Here, those other terms are significant, and further reinforce the view that the 
NVR 5% bylaw did not substantially implement the Systems' 3% Proposal, because the bylaw 
imposes significant additional limitations on the exercise of proxy access. Specifically: 

1. As explained below (at p. 5), the Company's 20-person limit on the size of the 
nominating group, which the Proposal would remove, imposes constraints that the 
Commission had earlier found undesirable for Rule 14a-11, notwithstanding the 
argument that the Company bases on the snap~hot of its current share ownership. 

' 
2. The Proposal's requested increase, from 3 busirn;ss days to 5 business days, in the 

time within which shares lent out under securities lending programs can be recalled, 
and still count toward the 3%, is material, too. That is because under the contractual 
terms and operational constraints of the Systems' securities lending program, and 
those of certain other institutional investors, 5 days are required to recall shares. See 
"Stock-Lending Recalls Emerge as Proxy Access Issue," Financial Times 
"Agenda," (Nov. 15, 2015) (Exhibit A hereto). 

3. Finally, the Systems' proposed removal of the bylaw's requirement that the 
investors agree to hold the full 3% of shares for a year after the meeting would be a 
significant change, given that it would be a material burden on any investor to agree 
to be barred from selling much of its position for more than a year into the future. 

In sum, based on the face of the 3% proposal and the 5% bylaw, prior Staff no-action 
advice would strongly support a determination under Rule 14a-8(i)(l 0) that the Company, by its 
Bylaw 3 .16, has not substantially implemented the Systems' Proposal. 

As shown below, a significant body of evidence going beyond the face of those documents also 
demonstrates that the Company has not substantially implemented the Proposal. 

··~ ·''• ;' \ 

' 
B. The Views and Actions of Regulators and Market.Participants Show that a 

5% Proxy Access Bylaw Does Not Substantially Implement a 3% Proposal 

Quite uniformly, the views expressed by the Com.mission, investors and proxy advisors 
(including as cited by NVR), and the actual outcomes of votes and corporate actions, show that the 
Commission, corporations, advisors, polled investors and shareholders at annual meetings all have 
seen a 3% proposal as very different from a 5% proposal. 

First, as discussed at length in our January 15, 2015 letter to the Division on behalf of the 
Systems with respect to Rule 14a-8(i)(9) (Exhibit B hereto), the Commission itself, in framing its since
vacated proxy access Rule l 4a-1 l , carefully weighed the empirical evidence and extensive public 
comment to conclude that a 3% aggregate shareholding requirement, with no limitation on group size, 
better implemented the aims of proxy access, compared to a 5% requirement and limitations on group 
size. See SEC Release No. 34-62764, "Facilitating Shareholder Director Nominations," (eff. date Nov. 
15, 2010) (the "SEC Release"). To quote just two example from our letter, the Commission had stated 
that 3% was appropriate because it was "not so high as to make l;!Se of the rule unduly inaccessible as a 
practical matter the ability to exercise proxy access": 

~ . ·,· 

.·I• l 
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We believe that the 3% threshold, while higher for many companies and 
lower for others than the thresholds advanced in the Proposal, properly 
balances our belief that Rule 14a-11 should facilitate shareholders' traditional 
state law rights to nominate and elect directors with the potential costs and 
impact of the amendments on companies. The ownership threshold we are 
establishing should not expose issuers to excessively frequent and costly 
election contests conducted through use of Rule 14a- 11, but it is also not so 
high as to make use of the rule unduly inaccessible as a practical matter. 

SEC Release at p. 83. The Commission also rejected a limit on group size, such as stated in the 
bylaws adopted by NVR and by General Electric (as per the 2015 no-action letter cited above): 

In adopting a uniform 3% threshold for all companies, as opposed to a lower 
ownership threshold for all companies, we are mindful that the rule will allow 
shareholders to form a group by aggregating their holdings to meet the 
ownership threshold. Indeed, as we assumed in the Proposing Release and as 
some commenters told us, in many cases shareholders will need to form 
groups to meet the ownership threshold for the purpose of submitting director 
nominations pursuant to Rule l 4a-1 l. Commenters also pointed to instances 
of coordinated shareholder activity in recent "vote no" campaigns as support 
for the ability of shareholders to form groups. We have adopted a number of 
amendments to our rules that will facilitate the formation of groups for this 
purpose ... 

SEC Release at p. 87. Based on those points and the other careful reasoning we cited from that Release, 
the Company's bylaw, key terms of which are at odds with those in the Commission's prior Rule 14a-
11, cannot substantially implement a proxy access proposal tha! closely follows that Rule. 

I ' 1:., . 
The Company attempts to avoid the impact of the Coruwissiqn's well-considered concerns 

about the general ability to meet a 5% threshold (Company Letter at p. 6), by arguing that meeting 
a higher threshold would be easier here, since a current snapshof ofNVR's mutable shareholder list 
shows many holders of 1 % or more of the stock. But a review of NVR shareholdings (spreadsheet, 
based on figures downloaded from the Bloomberg database, attached as Exhibit C) shows that no 
more than 11 of the Company's 19 non-insider shareholders of 1 % or more had owned their shares 
for at least 3 years as of the approximate time of the Company Letter, and so could have been 
counted toward the 3%. More generally, in a volatile stock trading marketplace, no one can predict 
who will hold what amount of any company's shares in future years. It would thus be sheer 
guesswork for any company to assert that in the years ahead, a 5% or higher threshold would be 
just as workable as 3%, based on who happens to own the stock today. That unprovable speculation 
cannot serve as a basis for a showing of substantial implementation. 

Moreover, the key evidence cited by the Company as to investor views on proxy access 
(2015-2016 ISS Global Policy Survey Summary of Results, dated Sept. 28, 2015, cited in 
Company Letter at p. 6), clearly states that investors overwhelmingly take a negative view of any 
proxy access bylaw (such as NVR's) with an ownership threshold over 3%. The ISS Survey asked: 

In the event that a shareholder proposal to provide proxy access receives majority 
support, and the board adopts proxy access with material restrictions not contained in 

' I 

the shareholder proposal, which types of restricti_ons -~h9~ld be viewed as problematic 
• ; • ~! ~ t l : . '. ., . 

_\ 
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enough to call into question the board's responsivenes'sli:µid potentially warrant 
"withhold" or "against" votes for directors?" t· 7: 

As shown below, in the complete table copied from the JSS report, fully 72% of investors 
responded that "An ownership threshold in excess of3%" would suffice to raise such a concern: 

Investor 
An ownership threshold in excess of 3% 72% 

An ownership thresh_912 in-'-'-e'-xc.:....;e..,;;.s.c..s _;:o..;...f ..;...5°.;...;;Yo _________ _ 90% 

An ownership duration greater than three years 

An aggregation limit of fewer than 20 shareholders 
A cap on nominees set at less than 20% of the 

90% 

76% 

Non-lnvesto1· 
14% 

·-.. -·-..--·--.. -··-·----
52% 

44% 

23% 

79% 25% existing board (rounded down} ---·--··-·------------__:..;:;~-------==:... 
More restrictive advance notice requirements 
Information disclosures that are more extensive 
than those required of the company's nominees. 

70% 20% 

~the company. the SE<;2r relevant exchan~_s _ ___________ ...__ _____ ~'"'"" 80% 39% 
Renomination restrictions in the event a proxy 
access nominee fails to receive a stipulated level 

_9l!~RP..9.!1.?r withdraws ,!'lis/he! nomination 
Restrictions on compensation of access nominees 
by nominating shareholders 

,• 

68% 20% 

. ' 72% 26% 
'"' !1, 

NVR's reference to the ISS Report makes only the unconvincing point (Company Letter at p. 6): 
that "28% of investor respondents and 86% of non-investor respondents" were not seriously 
concerned by a threshold that was over 3% but was not over 5%. As the views of 72% of investors 
are far more probative than those of 28%, the ISS Report should be read as sound evidence that in 
the eyes of most investors, a 5% bylaw cannot substantially implement a 3% proposal. 

Further, as to ISS's own influential views on the subject, the Report states on p. 19, in line 
with the views of the investors surveyed: 

Currently, ISS will generally recommend in favor of both management and/or shareholder 
proxy access proposals with the following provisions: 

o Ownership threshold: maximum requirement of not more than 3% of the voting 
power; 

* * * 
o Aggregation: minimal or no limits on the number of shareholders permitted to form 

a nominating group . . . 

The empirical evidence of actual company and .investor behavior in the past year is even 
more striking than the helpful Survey evidenc~, in demonstr~Jjo~ that public companies themselves 
view a 3% proxy access bylaw, and not a 5% substitute, as reflect~ng a broad consensus on what 
would constitute viable proxy access. Specifically, from early 2Ql.S to the present, dozens of public 
companies, when enacting their own proxy access bylaws or .pr6posing them to shareholders for 
approval, have overwhelmingly selected 3%, and not 5%, as the appropriate ownership threshold. 
Specifically, while we have seen several varying datasets, they generally concur that close to 100 
companies have now proposed or adopted 3% bylaws, while fewer than 20 had adopted or 
proposed 5% bylaws. For example, our internal database at the end of2015 showed 117 company 
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proposals or bylaws at 3 %, and only 12 at 5%. That is a very clear sign that public companies 
themselves see 3%, and not 5%, as the accepted standard for proxy access bylaws. 

Investors similarly have given strong support to 3% proposals in the actual votes at annual 
meetings. That support was detailed in the Systems' June 17, 2015 letter to the Division on the 
interpretation of Rule l 4a-8(i)(9) (Exhibit D hereto). As that letter noted in a table and text: 

Voting Results of2015 NYC Funds Proxy Access ProposaisS . 
' ~ ; ; '·"' ·,' 

· Ii 

Number of companies agreeing to implement _proposal before annual meeting vote 

Total number of proposals voted 
Percentage of proposals assing 
Percentage of ''near misses'' (proposals receiving 45%-49.9%) 
Total percentage of pro~osals receiving 45% or higher support 
Percentage of proposals receiving above 70% support 

Average level of support for all shareowner proposals 
Average support for passing proposals 
Average level of support for failed proposals 
Average level of support for "competing" board proposals 

NYC Funds 
Resolutions 

6 

59 
64.41% 
18.64% 
83.05% 
11.86% 

56.62% 
63.46% 
44.24% 
41.79% 

Six companies agreed with the reform and announced prior to a shareowner vote their 
intent to adopt proxy access, prompting withdrawals of µie proposals. To date, 60 
proposals regarding proxy access have been voted upon. Almost two-thirds (64%) 
have received majority support. The average voting support has been 57%. Seven 
resolutions (or 12%) have receivec;t over 70% suppof1~ with the highest receiving 93% 
and 90%. Of the proposals receiving over 50% support, the average vote as been 
63%. Of the resolutions that did not obtain greater than 50% support, 11 proposals (or 
19%) have fallen within 5% points of reaching majority {i.e. optained between 45% 
and 49.9% support). Remarkably, 83% of proposals received 45% support or above. 

Id. As that June 17, 2015 letter further showed, when 3% proposals and 5% proposals went head 
to head in six instances, shareholders voted overwhelmingly for the 3% proposal in 3 cases, and 
still gave the 3% proposals a vote within a few points of a majority in the other 3 cases: 

Table 3: Votes Received by "Competing" Proxy Access Proposals To-Date in 201St 

Company 
The AES Corporation 
Cbipotle Mexican Grill ---CloudPeak Energy 
Exelon 
SBA Communications 
Visteon Corporation 

-..--. -·~-

Board Proposal Shareholder Proposal 
66.36% 
49.86% 

~~~~~~~~~ 

71.U% 
43.60% 

36.17% 
34.71% 
25.92% 
52.58% 
51.65% 
21.15% 

~~~~~~~- -~--~~~~~__, 

46.28% 
75.67% 

I t • ) 

t For purposes of consistency, Table 3 tabulates all vote percentages as t.fle. p~rcentage of"yes" votes divided by votes cast. 
(For this 2016 letter, we have omitted a contest between two 3% proposat~ a.~}txpe'~itors International). 

' \ 
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Id. In sum, shareholders have given such strong support to 3% proxy access proposals - perhaps leading 

directly to the current corporate consensus for 3% bylaws over 5% bylaws -that one cannot say that a 
5% bylaw could "compare favorably with the guidelines of the [3%] proposal." 

For each of the above reasons, the Company's no-action request should be denied 

III. Conclusion 

For the reasons set forth herein, the Systems respectfully submit that the Company's request for 
"no-action" advice under Rule l 4a-8(i)(l 0) should be denied. Should you have any questions or 
require any additional information, please do not hesitate to ~pq~ct me at the number listed above. 
Thank you for your consideration. · r: ·: ·,:: 

Cc: Alan L. Dye, Esq. 
Hogan Lovells US LLP 
alan.dye@hoganlovells.com 

Michael Garland 
NYC Office of the Comptroller 
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CITY OF NEW YORK 
OFFICE OF THE COMPTROLLER 

.KATHRYNE. DIAZ 
GENERAL COU!\SEL 

.SCOTT M. STRINGER O FFICE OF THE GENERAL COUNSEL 

BY EMAIL 
Keith F. Higgins 
Director, Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, N .E. 
Washington, D.C. 20549 

RJCHARD SIMON 
DEPt.TIY GENERAL COUNSEL 

M UNICIPAi. BU!U>INC 
ONHCEr.'TRESTREET, 6TH FLR., ROOM 60 2 

NEW YORK, N.Y. 10007-2341 

January 15, 2015 

TEL: (212) 669-4568 
FAX: (212) 669-2884 

RSIMON@COMPTRQLl..ER.NVC.C.<)V 

Re: Whole Foods Market. Inc. No-Action and Rule 14a-8(i)(9) 

Dear Director Higgins: 

We write on behalf of the New York City Employees' Retirement System, the 
Teachers' Retirement System of the City of New York, the New York City Police Pension 
Fund, the New York City Fire Department Pension Fund, and the New York City Board of 
Education Retirement System (collectively the "NYC Systems"), to join in the January 9, 
2015 request of the Council oflnstitutional Investors (the "CU Letter") that the Division of 
Corporation Finance reconsider and revise the Staff's interpretation of Rule 14a-8(i)(9) that 
led to the issuance of no-action advice in Whole Foods Market, Inc. (Dec. I , 2014), so that 
a company will not be permitted to omit a shareholder's proxy access proposal by reason of 
submitting a competing proposal. 

The NYC Systems have a particular interest in, and exposure to, the issued raised by 
the Whole Foods matter because, in fall 2014, they submitted proxy access proposals to 75 
public companies. The NYC Systems' precatory proxy access proposals, similar to that in 
Whole Foods, would enable an individual or group holding 3% of the shares, for 3 years, to 
nominate 25% of the directors (the "3/3 model"). To date, 17 of those companies have 
made no-action requests to the Staff, based on the companies' submitting competing proxy 
access proposals with more stringent terms than the 3/3 model in the NYC Systems' 
proposal. It is possible that dozens more such no-action requests may follow this proxy 
season. The outcome of those no-action requests, and thereby the inclusion or exclusion of 
the NYC Systems' proxy access proposals in those instance§, rests upon the resolution of 
the Rule l 4a-8(i)(9) interpretation at issue in . Whole.food~. ·~ ' · 

,, 
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The NYC Systems join in the very valid broad concerns raised by the CIJ Letter, 
and by the ~oie Foods proponent's December 23, 2014 Request for Reconsideration, as to 
the inapplicability of Rule 14a-8(i)(9) to any precatory shareholder proposals that seek the 
same broad class of change as management's by-law proposals. But in addition, we note 
that the special circumstances of proxy access proposals stro.ngly reinforce those concerns 
here. In particular, when the Commission adopted its 20 l 0 pyo_xy access rule, it undertook 
careful analysis, both internally and through the public notice and comment process. 
Although Rule I 4a-11 is not now in effect, that process created a unique record as to the 
impact of various choices on the efficacy of proxy access. SEC Release No. 34-62764, 
"Facilitating Shareholder Director Nominations, " (eff. date Nov. 15, 2010) (the "SEC 
Release"). 

That record in the SEC Release shows that competing company proposals on proxy 
access that vary from the Commission's and NYC's 3/3 model have effects so different 
from that model that: shareholders will not be confused between the different proposals; 
the outcome of shareholder votes will yield clear guidance to boards; and to allow exclusion 
of shareholders' 3/3 proposals under Rule 14a-8(i)(9) would present shareholders not with 
a company proposal for proxy access, but rather with no meaningful proposal for proxy 
access. 

First, as to the 3% ownership threshold, the Commission determined that 3% was 
appropriate because it was "not so high as to make use of the rule unduly inaccessible as a 
practical matter the ability to exercise proxy access" : 

We believe that the 3% threshold, while high~r fqr many companies and 
lower for others than the thresholds ad~anced i,i;t ,~~~ . Proposal, properly 
balances our belief that Rule l 4a-,l 1 should faqiti1ta~e shareholders' 
traditional state law rights to nominate and ele~tJ,lj,~ectors with the 
potential costs and impact of the amendments on companies. The 
ownership threshold we are establishing should not expose issuers to 
excessively frequent and costly election contests conducted through use of 
Rule 14a- 11, but it is also not so high as to make use of the rule unduly 
inaccessible as a practical matter. 

SEC Release at p. 83. 

The Commission further determined that a higher ownership requirement, such as 5%, might 
render proxy access unviable: 

We are concerned, however, that use of Rule 14a-11 may not be 
consistently and realistically viable, even by shareholder groups, if the 
uniform ownership threshold were set at 5% or higher. At the 5% 
minimum ownership requirement for individuals as advocated by many of 
those same commenters, only 20% of public companies had even one 

~ ,. 

l '.I 
·10 

'" '!~t· • 
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shareholder satisfying that requirement. Finally, even applying a 5% 
threshold for shareholder groups, the data identify combinations involving 
five or fewer shareholders that add up to 5% or more as theoretically 
achievable in as few as 21 % of public companies - at least 25% fewer than 
with a 3% threshold. 

All of these data thus suggest that a uniform 5% ownership requirement 
would be substantially more d ifficult to satisfy than the 3% requirement we 
are adopting ... 

SEC Release at pp. 88-89 (footnotes omitted). 

Importantly, the Commission found that even its 3% ;equirement made proxy access viable 
only because the final rule also permitted the formation of a shareholder group to meet the 3% 
threshold: 

We selected the uniform 3% threshold based upon comments received, our 
analysis of the data available to us, and the fact that the rule allows for 
shareholders to form groups to aggregate their holdings to meet the 
threshold ... 

* * * 
Jn adopting a uniform 3% threshold for all companies, as opposed to a 
lower ownership threshold for all companies, we are mindful that the rule 
will allow shareholders to form a group by aggregating their holdings to 
meet the ownership threshold. Indeed, as we assumed in the Proposing 
Release and as some commenters told us, in many cases shareholders will 
need to form groups to meet the ownership threshold for the purpose of 
submitting director nominations pursuant to Rule ·l 4a- l 1. Commenters 
also pointed to instances of coordinated shareholder activity in recent 
"vote no" campaigns as support for the ability of shareholders to form 
groups. We have adopted a number of amendments to our rules that will 

' ' 

facilitate the formation of groups for this purpos~ , ,., . 
I • • ) ~ 

SEC Release at pp. 83 and 87 (footnotes omitted). 

The Commission also found that a three-year holding period was long enough, but no longer 
than needed, to assure that only "significant, long-term holders" could make use of proxy 
access: 

After considering the comments, we have decided to adopt a three-year 
holding requirement, rather than the proposed one-year requirement. 

* * * 
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Although two commenters suggested even longer holding periods, we 
believe that a three year holding period reflects our goal of limiting use of 
the rule to significant, long-term holders and appropriately responds to 
commenters' suggestions regarding the length of the holding period ... 

SEC Release at pp. 106-07 (footnotes omitted). 

Finally, the Commission determined that a formula for the maximum number of board 
nominees that effectively limited that number to one director was not appropriate. Accordingly, it 
set that number as the greater of one director or 25% of the board, explaining: 

We also believe that a lower thresho ld, such as 10% or 15%, may result in 
only one shareholder-nominated director at many companies ... 

SEC Release at p. 14 I. 

We have compared the SEC's and the NYC Systems' 3/3 model with the 
terms presented by the competing proposal of Whole Foods and those of the 17 
companies seeking no-action relief as against the NYC Syst~ms' proposal under Rule 
14a-8(i)(9). Our review shows that under the Commissioii'~ ·findings in the SEC 
Release, those competing proposals would have the practical effect of making proxy 
access unviable: 

• Companies typically proposed higher ownership thresholds, most commonly 
5%, but ranging up to 9% in the original Whole Foods proposal. 

• Companies' proposals typically prohibited the use of shareholder groups to 
reach the required percentage. 

• Companies' proposals typically required a longer ownership period, usually 5 
years. 

• Companies' proposals typically limited the number of directors to the greater 
of I or 10- 15% of the board. 

• Companies' proposals typically had not just one, but a combination, of the 
preceding more difficult requirements. 

That summary of companies' competing proposals, when compared to the 3/3 model, and 
read against the Commission's findings in the SEC Release, indicates that shareholders will be 
able to perceive and understand sharp differences between the 3/3 model and the companies' 
unviable proxy access proposals, and boards will be able to· ~nderstand the shareholders' votes as 
clear expressions of preferences on proxy access. More\>'ve~ ~aking the proponent's Whole 
Foods Request for Reconsideration as an early opportunity tpi qorrect the application of Rule 
14a-8(i)(9) to precatory proxy access proposals will facilitate proper outcomes in dozens more 
proxy access no-action requests. That action will also ensure that when shareholders get to vote 
on proxy access, they are presented with al least one proposal that, under the Commission's 
findings, will actually provide a viable path for shareholders to nominate directors for election to 
the board. Finally, it will prevent the possibility that in successive years, a company could 
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continue to submit competing proxy access proposals, thereby keeping a shareholder proxy 
access proposal off the ballot in perpetuity. 

Accordingly, we urge the Division of Corporation Finan9e to reconsider the Rule 14a-8(i)(9) 
issues in Whole Foods, revise the Staffs advice on the nd~aCtion request, and thereby aid the 
correct application of Rule I 4a-8(i)(9) to these proxy access ·proposals. 

Thank you for your consideration. 

Cc: 

Sincerely, 

(-\J:.r-..r\ J. ,, : 'f. ; ;\ 
\ I 

,_/ - -'
Richard S. Simon 

Hon. Mary Jo White, Chair, U.S. Securities and Exchange Commission 
Hon. Luis Aguilar, Commissioner, U.S. Securities and Exchange Commission 
Hon. Daniel M. Gallagher, Commissioner, U.S. Securities and Exchange Commission 
Hon. Kara M. Stein, Commissioner, U.S. Securities and Exchange Commission 
Hon. Michael S. Piwowar, Commissioner, U.S. Securities and Exchange Commission 

.. ·~ . 
. I'. 



EXHIBIT C 



VR-Owriershl 
Blackrock 494,117 494,117 494,117 373,755 
Vanguard Group 234,109 224,527 224,258 275,309 ---
Impala Asset M~nagement 134,714 206,516 245,736 174,045 227,683 
Pennant_Capital Manag~ment 259,302 259,3Q2 253,502 245,802 190!...052 
Wellington Management Group 185,460 186,572 178,695 172,183 158,179 
State Street Corp. 235,740 231,748 210,175 198,120 153,957 
FMR LLC 81,651 91,744 60,400 117,843 149,647 
Ameriprise Financial Group 88,734 99,934 117,007 117,383 92,879 
TIAA-CREF 155,558 172,185 129,259 114,740 90,605 -
Marshfield Associates 51,178 50,303 49,781 48,723 52,180 
l Bank of NY Mellon 46,673 47,731 44,479 44,989 44,254 --

.... -..... 
: r: .. _ . , ... + 
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CrTYOFNEwYoRK 
OFFICE OF THE COMPTROLLER 

SCOTI M. STRINGER MUNICIPAL BUii.DiNG 
ONE CENTRE STRllET, ROOM 629 

NEW YORK, N.Y.10007-2341 

Michael Garland 
ASSISTANT COMPTROLLER 

CORPORATEGOVERNANCEAND 
RESPONSIBLE INVESTMENT 

TEL: (212) 669-2517 
FAX: (212) 669-4072 

MGARLAN@COMmOLLER.NYC coy 

June 17, 2015 

Mr. Keith F. Higgins 
Director, Division of Corporate Finance 
Securities and Exchange Division 
l 00 F Street, N .E. 
Washington, D.C. 20549 

Via email: i9review@scc.gov 

Re: Interpretation of Rule 14a-8(i)(9) 

Dear Director Higgins: 

I write on behalf of the New York City Employees' Retirement System, the Teachers' 
Retirement System of the City of New York, the New York City Police Pension Fund, the New 
York City Fire Department Pension Fund, and the New York City Board of Education Retirement 
System (collectively the "NYC Systems") in light of the January 16, 2015, announcement that the 
Division of Corporate Finance (the "Division") would suspend interpretation of Rule l 4a-8(i)(9), 
the "conflicting proposal" provision (or the "Rule"), during the 2015 proxy season and undertake a 
review of the Rule's application. 1 This letter supplements our letter to the Division of January 15, 
2015, on the subject of the application of the Rule to proxy access proposals. 

The NYC Systems have approximately $160 billion in assets invested on behalf of 715,000 
active and retired New York City employees. As Jong-term investors in U.S. capital markets, the 
NYC Systems have an extensive hjstory of advocating governance practices at portfolio companies 
that we believe will promote sustainable value creation. Rule 14a-8 plays a crucial role in enabling 
shareowners, such as the NYC Systems, to present to boards and fellow shareowners a proposed 
reform and to register votes via proxy on other proponents' proposals, thereby enabling boards to 
gauge shareowner sentiment on suggested reforms. Indeed, many governance practices in the U.S. 
market have gained traction and subsequent widespread adoption via the Rule 14a-8 process, such 
as the spread of majority voting standards for director nominees, clawback policies, and annual 
elections for directors. 

1 Statement from Chair Mary Jo White. January 16, 2015. http://www.sec.gov/news/statement/statement-on-conflicting· 
proxy-proposals.html. See also Announcement from Division ofiCorpdrate .Finance. January 16, 2015. 
http://www.sec.gov/corpfin/announcementfcf-announcement---nlle-14a·8i9·no-views.html. 

.. . .. l 



We are grateful for the Division's work to adjudicate no-action requests and we believe 
there is a role fo r guidelines to ensure that the shareowner resolution process promotes efficiency, 
balance, and integrity. We are concerned, however, that prior to the January 16 announcement, the 
Division's recent broad interpretation of Rule 14a8(i)(9) had denied shareowners the ability to 
present and vote on proposed reforms and enabled gamesmanship by companies. We therefore 
welcome the Division's review of the Rule 's interpretation. 

The Division has the opportunity to consider the voting results of the 2015 proxy season to 
inform its rev iew. Based on our examination of these results, we believe the Division should define 
a narrow interpretation of the Rule by which two proposals addressing the same subject should only 
be viewed as conflicting if they would bind a board to enact incontrovertibly irreconcilable 
proposals. As the circumstances in whioh even. two. binding.. proposals could truly present a clear 
conflict are very limited - perhaps, for example an independent chair proposal vs. a combined 
Chair/CEO proposal - the Staff should avoid the risk of denying· investors the right to vote, 
particularly since the binding-precatory combination effectively eliminates the risk of any harm. 

The results of the 2015 proxy season demonstrate that such a narrow interpretation would 
adhere to the mandate of the Rule, would not result in "directly conflicting" proposals, would not 
result in "confusing or ambiguous results," and would avoid the specter of gamesmanshjp in the 
market. In contrast, a broad interpretation would frustrate the use of private ordering on matters 
such as proxy access, by preventing shareowners from communicating to management useful 
information on their preferences. We take each point in turn below. 

The Division Has the Authority to Issue an Interpretation Without Notice-And-Comment 

The U.S. Supreme Court recently held in Perez v. Mortgage Bankers Association, 135 S. Ct. 
1199 (Mar. 9, 2015), that the Administrative Procedure Act(APA) exempts agencies issuing 
interpretive rules from notice and comment requirements. The Perez Court underscored that §4 of 
the APA "specifically exempts interpretive rules from notice-and-comment procedures. Because an 
agency is not required to use notice-and-comment procedures to issue an initial interpretive rule, it 
is also not required to use those procedures to amend or repeal that rule." Id. at I 200. As the prior 
views of the Division and its Staff are on ly int~rpre,tati,Qns oOhe Rule, the Division may change its 
interpretation of the Rule without requiring notice and CO.f'lW1.~Qt,2 

NYC Systems' Interest in the Rule 

The NYC Systems have a particular interest in an effective and balanced interpretation of 
the Rule. For the 2015 proxy season, the NYC Systems sponsored 75 precatory shareowner 
resolutions requesting that portfolio companies adopt bylaws to enable shareowner access to the 
proxy ("proxy access"). The resolution is modeled on the vacated Securities and Exchange 
Commission (the "SEC") rule that would have enabled holders of 3% of shares, who have held such 
shares for at least 3 years, to nominate on the proxy up to 25% of a board. Additional investors filed 
at least 25 additional proposals based on the same or a substantially similar model. We believe that 

2 The June 10, 2015, letter from five corporate law finns to the Division erroneously asserts that a change in the 
Division 's interpretation of the Rule would be something more than an interpretive rule. That lener did not cite or 
discuss the U.S. Supreme Court' s Perez ruling. http://www.sec.gov/comments/i9review/i9review-5.pdf. 
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had the SEC not suspended issuing advice on the Rule, shareowners would have been denied the 
ability to vote on many of these resolutions. 

Voting results from the 2015 annual meetings, as laid out in Table I, demonstrate strong 
market support for proxy access resolutions based on the SEC's 3%/3 year/25% model. Table I 
summarizes voting results on 2015 NYC Systems-sponsored proxy access proposals for which final 
vote tabulations have been filed with the SEC. (See Appendix A for a full list of voting results.) 
Voting results on other proponents' proxy access resolutions, which were substantially similar, are 
largely similar. 

Table 1: Voting Results of 2015 NYC Systems Proxy Access ProposaJs3 

Number of companies agreeing to implement proposal before annual meeting vote 

Total number of proposals voted for which final results are available 
Percentage of proposals passing 
Percentage of'"near misses" (proposals receiving 45%-49.9%) 
Total percentage of proposals receiving 45% or bigher support 
Percentage of proposals receiving above 70% support 

Average level of support for al I shareowner proposals 
Average support for passing proposals 
Average level of support for failed proposals 
Average level of support for "competing" board proposals 

NYC Systems 
Resolutions 

6 

59 
64.41% 
18.64% 
83.05% 
11.86% 

56.62% 
63.46% 
44.24% 
41.79% 

Six companies agreed with the reform and announced prior to a shareowner vote their intent 
to adopt proxy access, prompting withdrawals of the proposals. To date, we have final voting results 
fo r 59 of the 62 proxy access proxy proposals that have been voted upon. Almost two-thirds (64%) 
have received majority support. The average voting support has been 57%. Seven resolutions (or 
12%) have received over 70% support, with the highest receiving 93% and 90%. Of the proposals 
receiving over 50% support, the average vote as been 63%. Of the resolutions that did not obtain 
greater than 50% support, 11 proposals (or 19%) have fallen within 5% points of reaching majority 
(i.e. obtained between 45% and 49.9% support). Remarkably, 83% of proposals received 45% 
support or above. 

Among proposals receiving less than majority support, the average vote remained above 
40%, despite board opposition and high insider ownership at several companies. At the two 
companies that did not oppose the resolutions (i.e. , made no recommendation or recommended 
votes in favor of the reso lution), the proposals garnered almost unanimous support: 93% at Apache 
Corporation and 90% at Republic Services, Inc. · · ; 

We know of few, if any, other shareowner resolutio~ t~p'ics that have garnered the same 
level of immediate and substantial support and traction among investors as has the 3%/3 year/25% 
model of the proxy access proposal. 

3 Table I summarizes all NYC Systems-sponsored proxy access proposals voted during 2015 for which companies have 
disclosed vote results in SEC filings as of June 16, 2015 . 
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It is important to note that shareowner support for boa,rd-sponsored "competing" proxy 
access proposals (most with 5% ownership thresholds) has been far more modest, averaging only 
42% and failing in the majority of votes. Thus, if the sharebwner 3% proposals and the strong vote 
results on those proposals had been disallowed this season, companies might have erroneously 
concluded that investor sentiment for proxy access was tepid at best. The shareowner proxy access 
proposals thus provided valuable information to issuers and investors alike. 

No shareowners encountered multiple proxy proposals in 2015 that "directly conflicted" 

In 2015, seven companies filed proxy statements that presented to shareowners both a 
management-sponsored and a shareowner-sponsored proposal for proxy access. None of the seven 
companies encountered inherently opposing proposals. All seven shareowner proposals, and all but 
two company proposals, were only advisory in nature. 

Table 2: Nature of Proposals When Two Proxy Access Proposals Appeared on 2015 Proxies 

Company 
AES Corporation 
Chipotle Mexican Grill 
CloudPeak Energy 
Exelon 
Expeditors International 
SBA Communications 
Visteon Corporation 

Board Proposal 
Non-binding 
Binding 
sf riding 
Non-binding 
Non-bi,nding 
Non-binding 
Non-binding 

' ... '· 
. , ; 

I , I. 

Shareowner Prop_o_sa_J _ _ 
Non-binding 
Non-binding 
Non-binding 
Non-binding 
Non-binding 
Non-binding 
Non-binding 

Thus, each company simply received mostly advisory shareowner feedback on their preferences as 
to proxy access. Neither shareowners nor managers were confused. 

Moreover, of the companies that presented board-sponsored, non-binding proposals, several 
stated in their proxies that they saw the benefit of presenting two proposals on the same topic in 
their proxies in order to gauge investor sentiment on the different proxy access models proposed in 
each. For example, AES Corporation wrote in its 2015 proxy: 

Jn light of the Stockholder Proxy Access Proposal set forth in Proposal 9 and the 
considerations addressed in this Proposal 7, the Board determined that stockholders should 
be provided the opportunity to consider alternative provisions under which proxy access 
may be implemented. Both the Management Proxy Access Proposal and the Stockholder 
Proxy Access Proposal are not binding, meaning that approval of either or both will not 
result in an amendment of the By-Laws. Although the Board could have adopted or 
proposed for stockholder approval an amendment to the By-Laws to provide for proxy 
access, the Board determined that any decision to implement the Management Governance 
Proposals and/or the Stockholder Proposals should be addressed at the same time, after 
stockholders have had an opportunity to evaluate and vote on the alternative and conflicting 
terms of those proposals.4 (Emphasis added.) 1 ~ .. 

4 AES Corporation. 2015 Proxy Statement. P. 66. 
http://www.sec.goviArchives/edgar/data/87476 I /0000874761150000 I 4/a20 I Sproxystatement.htm#s348bf3efdd2b420c 
bt7962af049Se86 I 
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Similarly, Exelon wrote in its 2015 proxy: 

.... Accordingly, the board believes that shareholders should have the opportunity to 
consider alternative pro.xv access proposals . ... The board will take into consideration the 
shareholder vote for and against each proposal and will also seek additional shareholder 
input on proxy access through Exelon' s long-standing program of outreach to its 
shareholders. If a majority of shares represented at the meeting in person or by proxy and 
eligible to vote are voted in favor of either.proxy access proposal, Exelon intends to bring to 
a vote at the 2016 annual meeting of shareholders a binding proposal for amendments to 
Exelon 's bylaws to implement some form of proxy access.5 (Emphasis added.) 

Visteon Corporation likewise stated: 

.. .{T/he Board determined that stockholders should be provided the opportunitv to 
consider alternative provisions under which pro.xv access may be implemented. ... 
Although the Board could have submitted a binding proposal for stockholder approval an 
amendment to the Bylaws to provide for proxy access, the Board determined that any 
decision to implement proxy access through amendments to the Bylaws should be addressed 
after stockholders have had an opportunity to evaluate and vote on the alternative and 
conflicting tenns of the Management Proxy Access Proposal and the Stockholder Proxy 
Access Proposal.6 (Emphasis added.) 

The evidence from the season underscores our view, and several companies appear to agree, 
that two proposals cannot be fundamentally conflicting as long as at least one of the two proposals 
is non-binding in nature. 

Despite the SEC suspension of the Rule, NO companies experienced voting results that were 
"inconsistent and ambiguous. " . . J 

; \I " 1 

Table 3 below details the voting results at each oft~ seven companies where shareowners 
voted on two proxy access proposals. In all cases other than Expeditors International, the board 
proposal required 5% ownership thresholds, among other differing terms. At Expeditors 
International, the board proposed a 3% ownership requirement for 3 years, but limited the 
nominating group to no more than twenty shareowners and the slate size to 20% of the board. 

The diverse support levels shown in Table 3 indicate that shareowners were not confused in 
understanding the different proxy access proposals on which they were asked to cast their votes. In 
no case did both proposals earn a majority vote. In all but one case, one proposal or the other got a 
clear majority vote, with a margin over the other proposal in excess of 5%. Even in the one very 
minor exception, Cbipotle, the shareowner proposal got a near-majority of 49.86%, compared to 
management's 39.71 %. Those seven Boards face no ambiguity or difficulty interpreting the voting 
results. Rather, in each case, they simply got clear and valuable information, typically available by 
no other means, as to what shareowners truly preferred. 

s Exelon Corporation. 2015 Proxy Statement. P 81. 
http://www.sec.gov/Archives/edgar/data/ I I 09357/000119312515098237/d876808ddefl 4a.htm#rom876808 I 7. 
6 Visteon Corporation. 2015 Proxy Statement. P 52. ' 
http://www.sec.gov/Archives/edgar/data/11113'35/0001193125151678Jl/d913720ddef14a.htm#toc913720 20. 
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Table 3: Votes Received by "Competing,, Proxy Access Proposals To-Date in 20157 

Companl' 
The AES Corporation 
Chipotle Mexican Grill 
CloudPeak Energy 
Exelon 
Expeditors International of 
Washington 
SBA Communications 
Visteon Corporation 

Board Proposal 
36.17% 
34.71% 
25.92% 
52.58% 
70.32% 

51.65% 
21.15% 

,,'I ;' •• 

Shareowner Proposal 
66.36% 
49.86% 
71.12% 
43.60% 
35.03% 

46.28% 
75.67% 

The prior interpretation of the Rule created a risk of "game.~~anship" 

Chair White raised a pivotal point when questioning to what extent the Rule may result in, 
"unintended consequences and potential misuse of our process."8 Evidence from the 2015 proxy 
season reveals that the Rule, as initially interpreted in the Staff's Whole Foods no-action advice 
(Dec. I, 2014), withdrawn (Jan. 16, 2015), creates a risk of gamesmanship by issuers. 

Following Whole Foods, twenty-five additional companies (seventeen of which were 
responding to NYC Systems-sponsored proposals) quickly submitted requests for no-action relief 
under the Rule. Each request unequivocally represented that at its upcoming annual meeting, the 
company would be submitting for shareowner approval its own resolution to provide for proxy 
access. (See relevant excerpts in Appendix B.) 

Despite those public promises to the SEC and to investors that each company would be 
presenting a proxy access proposal, 13 of the 25 companies failed to present any company
sponsored proposal on proxy access. Indeed, in their opposition statements to shareowner proxy 
access resolutions, 11 of those 13 companies opposed and argued against the entire concept of 
proxy access in any form. Those opposition statements variously described any form of proxy 
access as being "unnecessary, d isruptive and potentially desta,b.ilizing," "disruptive and harmful," 
having "significant adverse consequences," etc. (See Appendix C for a selection of excerpts from 
company proxy statements.) 1 ··1 

The dramatic shift, from companies' public representations to their regulator that their 
boards have "determined to submit" purported "conflicting proposals" on proxy access, to not 
submitting any such proposal, coupled with their subsequent broad opposition to the very concept of 
proxy access, highlights a serious risk from a broad interpretation of "conflicting proposals" under 
the Rule: companies, by claiming an intention to submit a competing proposal that they otherwise 
had no intention to submit, could game the Rule to prevent votes on shareowner proposals that 
might garner very substantial majorities. We agree with Chair White's sentiment that 
gamesmanship should have no place in the process. That is particularly so when companies' sole 

7 For purposes of consistency, Table 3 tabulates all vote percentages as the percentage of"yes" votes divided by votes 
cast. Italicized results denote majority-supported resolutions. 
8 Chair Mary Jo White. "A Few Observations on Shareholders in 2015." Tulane University Law School 27th Annual 
Corporate Law Institute New Orleans, Louisiana. March 19, 2015. hnp://www.sec.gov/news/speech/obscrvations-on
shareholders-20 I 5.html. 
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aim may be to block shareowners from providing information to management about their 
preferences on a precatory proposal. 

Beyond Access: The Rule's Excessively Broad Impact Beyond Proxy Access 

We note that the Division's historic interpretation of the Rule has impacted proposals on 
topics other than proxy access. For example, the Division has permitted companies to exclude 
proposals addressing clawback provisions and change-in-control severance agreements for future 
equity plans and awards, in cases where the company has sought shareowner approval on an 
executive plan on that year's proxy statement, even where no direct conflict exists.9 Using the same 
analysis as for proxy access, a board-sponsored equity plan proposal does not "directly conflict" 
with a precatory shareowner proposal that requests prospective policy reforms to be implemented in 
a way that does not conflict with existing contracts, equity plans, or agreements. If shareowners 
approve both proposals, a board could readily understand that shareowners agree with the broad 
equity plan provisions as presented on the proxy, but also agree thatfitture plans should incorporate 
the recommendations of the shareowner proposal. For that reason, too, a narrow interpretation of 
the Rule is warranted. 

Conclusion: Towards a Workable Interpretation 

The results of the 2015 proxy season have provided an unprecedented "real world" 
experiment on the extent to which a narrow application of the Rule going forward would achieve a 
proper balance, by precluding binding proposals calling for opposite results, but otherwise allowing 
shareowners to inform management as to their preferences. We submit that the above evidence 
supports the proposal that two proposals addressing similar topics, in which at least one proposal is 
not binding, would not result in directly conflicting proposals, would not generate ambiguity or 
difficulty in interpreting the results, and - crucially - would foreclose the temptation of 
gamesmanship which appeared to be at play early in the 2015 proxy season. Such a revised 
interpretation is permissible under Perez, and would facilitate the use of private ordering on matters 
of shareowner concern such as proxy access. 

We appreciate the Division's consideration and would welcome the opportunity to discuss 
this fu1ther. 

Sincerely, \ 

/J1~j/ Cvi_,/ 1 

Michael Garland 

9 See ConocoPhillips (February 28, 2014), available at: http://www.sec.gov/divisions/corpfin/cf-noaction/ I 4a-
8/20 l 4/amalgamatedbankconoco022814- l 4a8 .pdf. See also Boeing (February 25, 2014 ), available at: 
http://www.sec.gov/divisions/corpfin/cf-noaction/ I 4a-8/2014inycemployeesboeingnew0225 14-14a8 .pdf, 
reconsideration denied (March 14, 2014). 
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APPENDIX A: Vote Results on NYC Systems 2015 Proxy Access Proposals10 

Apache Corp. 5/14/2015 290,383,343 22,799,745 92'72% W/mgmt support 
RepubllcServi~es ... 5/14{!015 258, 439, 973 29,041,192 89.90% No b()ar~ re£gn,:imendation 
Avon Products Inc. 5/6/2015 253,679, 164 81,422,429 ?.5.70% 

~\/IS~~O.!l ... Cof.POfa.t.1,()ll 6/ll/2015 ' ~.~r.?..?.~ .. ~~ ... ,, ..... ?.~.?~,l,.3,ll 7M"?,t .2.1..: 1.?~J 
FirstEnergy Corp. 

······ · ······ ·············· s/19i2oi..5 
226,599,452 90,710.293 71..41% 

Cloud Peak Ene~s.Y..Lll~: ... .... 5/13/2015 3f.254.?.?? .. • ..... )3 •• ~_5.~ 71.12% 25.92'4 
Netflix, Inc. 6/9/2015 34,110,915. 13,954.205 70.97% 
Hasbro Inc. __ 5/21/2015 70,669,231 32.315.904 68.62% 
Roper Technologies Inc. 5/29/20J5 58,921,688 28,238,212 67.60% 

~can Electric Power Co .. Inc. 4/21/2015 220,571,175 107.~.~29 67.15'11. 
Alpha Natural Resources. Inc 5/2J/2015 59,286,157 29,013,658 67.14% 

!~~b.,(),~Jndust!i!!_.l,.!d. 6/J/2015 178,458.GE_ 87,7~,711 67.04% ........ _ ... : 
.The.A._ES Corporation 4/23/2015 411,136,143 208,374,419 66.36% 36.17% 
~~T .£2._reoration_.. . ....... _______ ------ 1/15/2015 74,818,968 38,020,840 66.s1% J 
Avalon Bay Communities Inc. 5/21/2015 73,485,204 39,628,900 64.97% 

£ritepo~·~MoRan Copper & GolJ! In~:. _§/._~()£2015 425,900,211_ __ 230, 784,820 64.86% 

Duke Energy Corporation 5/7/2015 269,370,537 160,063,056 62.73% 
Marathon Oil Corporation 4/29/2015 321,394,551 l91,118.n5 62.71% Enacted 5% bylaw (04/09/lSJ 
Occidental Petroleum Corporation 5/l/2015 366,835,985 224,740,075 62.01% 

pre Energy Company ----- 5/7/2015 -~&42,<!QL £.738, 202 61.68% 
PPL Corporation 5/20/2015 299,445,~95. 188,042,670 6L43" 

~(lge Resour.i;!_S ~orati on 5/19/2015 · 87,435,806 56,119,765 60.91% .I 
,_Anadarko Petroleum Corporation 5/12/2015 227,684,~8- 155, 358, 454 S9.44% 

:~~~¥1.!!S· ---- _.5Ll/2015 544,4S9,n1J__ 371, 585,696 59.44% 

Vertex Pharmaceuticals 1!!£orporated 6/4/2015 126,418,279 89,918,865 SS.44% 

~on Energv. Corporation 6/3/2015 164, 798,024 118,618,598 58.15% 

Apartment Investment and Management Company 4/21?./2015 74,n6.090 54,847,692 57.69% 

CF Indus!£!!! ~ldln~ Inc. 5£!?/201§ 20,943~~575,541 57.35" Enacted 5% bylaw (Q.2/04/151 

Southwestern Energy Co. 5/19/2015 187,027,012 144, 510, 272 56.41% 

·cimare•.!!!!!BY Co. 5/14/2015 42,120,311 32,8~5,!,2~ 56.19% ___ ._ .... _ 
Atllance Oata Systems Corporation 6/3/2015 28,815,791 22,880,569 55.74% 

H,CP. Inc. 4/3Q(2015 203,604,6~5 163,327,815 55.49% Enacted 5% ~yl aw (02/08/15)1 

Chevron Corporation 5/27/2015 708,419,594 571,606,250 55.34% 

· co~coPhlilips 5/~2015 444..J79,J95 374,315,155 54.28% 

The Pricellne Group Inc. 6/4/2015 23,288,596 20,103,340 53 .67% Enacted 5% bylaw (03/ii/151 

,~re!!>'_ Oil Corp~tlon_ 5/13/2015 ~~3,018 __ 70,814,732 52.96% 

Hess Corporation 5/6/2015 119,517.~ 114,398,657 51.09% 

' EOG Resources, Inc. 4/30/2015 2ll. 790,419 22~~020 S0.72% Will enact 5% bylaw 

(Jiipotle Mexican Grill. Inc. - 5/13/2015 ~818,183 . _ .... 12,890,193 49.86% 34.71% 

E••on Mobil Corporation 5/27/2015 ~284.789,~ 1,316,119,928 49.40% 

Pio!leer Natural Resources Co.:.. 5/20/2015 62,328,9~ 63,961,416 49.35% -wiii"enact 5% bylaw 

:!':!~!.'.i.O.r:' P~armaceu_!~cals, Inc. 5/6/2015, 81J~567 89,946,367 49.22% 

. Peabody Energy Corp. 5/4/2015 87, 325,721 92,136,153 48.66% 

.CONSOL Energy !!'t._ _ ._ 5/6/2015 93,574,378 105~682.362 46.96% ----' 
FleetCorTechnologies, Inc. 6/10/2015 34,im.82! 39,482,060 46.90% 
SBA Communications Corp:_ _ _ 5/ 2.l/2015 51.n0,353 60,025,326 46.28" 5L65% 

Southern Company 5/27/2015 260.446,276 303, 750,942 46.16" 

vCA1nc. 4/ ~6/~Q.15 .... 32,996,~52 38,850,878 45.93% 

Cabot Oil & Gas Corporation 4/23/2015 . )60, ~49, 7~1 193, 704,~30 ~5.26~ E".la~ed 5% !>.Y.1.?~ (03/11/15) 

~New York Community Ba..'.1.£2.r.P. .. 1.nc. .. .. 6/~/~Q!.~ .. .1..l~r.!l'i.~, .~1~ .. L ... 148,935,836 .. _ 44. 38% ..... E"!ac;ted 5% bylaw (03/ 17/JS)j 

Exelon Corporation 4/28/2015 270,Q?6.!08_ 349,301,165 43.60% 52.58%1 
level 3 Communications, Inc. -2f..21/20l5 127.~~~'~5_2. . 164,923,459. 43.60% 

Noble Energy, Inc. 4/21?./2015 141,24~9 192,278l..654 42.35% 
PACCAR Inc. ___ 4/ 21/2015 126,433,n5 _lli,847,968 4L97% 

NVR, Inc. 5/5/2015 1,533,810 2,161.770 4LSO% 

·.\)rban Outf] ners Inc. 6/2/~ ~7,743,389 69,758,730 40.63% High i nside ow~lp 

Arch Coal Inc. 4/23/2015 36,747,909 64.548,909 36.28% Enacted 5% bylaw {02/26/15) 

I Westmore land Coal Co. .._5f1W.~Q15 4,888,_98_6 ___ 8,765,664 35.80% I 
. E;pedito;.$'"inte~ati~~al of Washington Inc. 5/21/2015 53,626,528 99,456,162 35.03% . 70.32%, 

10 Appendix A includes all NYC Systems-sponsored proxy access proposals voted during 2015 for which companies 
have disclosed vote results to the SEC in filings as of June 16, 2015. 
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APPENDIX B: Excerpts from Select No-Action Reques~~'.:.' ·" 
! \ •. 

' • t~ \ 

The following excerpts are taken from letters companies sent to the Securities and Exchange 
Commission requesting no-action relief to exclude a precatory shareowner proposal requesting that 
the board implement proxy access. In each, the companies unequivocally state their intent to include 
a board-sponsored resolution to implement a proxy access provision at the company' s 2015 annual 
meeting. 

The Board has determined to submit a proposal to stockholders at the 2015 Annual 
Meeting with respect to proxy access for director nominations ... (Alpha Natural Resources; 
emphasis added) 11 

The Company believes that the Proposal may properly be excluded from the 2015 
Proxy Materials pursuant to Rule l 4a-8(i)(9) because the Proposa l directly conflicts with a 
proposal to be submitted by the Company in the 2015 Proxy Materials .... The Board has 
determined to submit a proposal to the Company's stockholders at the 2015 Annual Meeting 
with respect to proxy access for director nominations {the "Company Proposal"). 
Specifically, the Board intends to seek stockholder approval of a proxy access framework 
that would permit stockholders ... (Conoco Phillips; erryphasis added) 12 

,. 
The Company respectfully requests that the Staff copc4'r in the Company's view that the 
Proposal may be properly excluded from the Proxy Materials pursuant to Rule 14a-8(i)(9) 
because the Proposal directly conflicts with the Comp~ny's own proposal. ... It is anticipated 
that the Corporate Governance Committee of the Board will recommend that the Board 
submit a proposal to shareholders at the 2015 Meeting with respect to proxy access for 
director nominations (the "Company Proposal") .... The specific text of the proposed 
Regulations amendments implementing the Company Proposal will be included in the 
Proxy Materials ... (FirstEnergy; emphasis added) 13 

Cimarex Energy Co. (the "Company") intends to provide shareholders at its 2015 Annual 
Meeting of Shareholders (the "2015 Annual Meeting'~ with the opportunity to vote on a 
Company-sponsored (and Board-recommended) "proxy access" proposal that would grant 
substantial, long-term shareholders with access rights to the Company's proxy statement and 
proxy card for eligible shareholder director nominations." ... "The Company's Board plans to 
submit a Company-sponsored proposal at the 2015 Annual Meeting (the "Company 
Proposal") seeking shareholder approval of a proxy access framework ... " .... (Cimarex; 
emphasis added)14 

The Company be! ieves that the Proposal may properly be excluded from the 2015 

• !: 
11 Alpha Natural Resources. No-action request letter. http://wv,•w.sec.gdvidivisions/cornfin/cf-noaction/l 4a-
8/20 I 5/nyccomptrollealpha020515- I 4a8.pdf. .:· ·i 
12 Conoco Phillips. No-action request letter. http://www.sec.gov/divisions/corpfin/cf-noaction/ I 4a-
8/20 I 5/comptrollerofthecitynyconoco0205 15-1 4a8.pdf. 
13 FirstEnergy. No-action request letter. http: //www.sec.gov/divisions/corofin/cf-noaction/ l 4a-
8/20 l 5/nycremploveeretirementfirst020515- I 4a8.pdf. 
1 ~ Cimarex. No-action request letter. http://www.sec.gov/divisionslcorpfin/cf-noaction/ I 4a-
8/20 I 5/comptrollercitvofnewyorkcimarex0205 L4-14a8.pdf. 
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Proxy Materials pursuant to Rule 14a-8(i)(9) because the Proposal directly conflicts with a 
proposal to be submitted by the Company in the 2015 Proxy Materials .... The Board has 
determined to submit a proposal to the Company's stockholders at the 2015 Annual 
Meeting with respect to proxy access for director nominations (the "Company Proposal"). 
Specifically, the Board intends to seek stockholder ~pproval of a proxy access framework ... 
(Peabody Energy; emphasis added) 15 _;· ;~·i: . . 

The Company believes that the Shareholder Proposal may properly be excluded from the 
2015 Proxy Materials pursuant to Rule 14a-8(i)(9) because the Shareholder Proposal directly 
conflicts with a proposal to be submitted by the Company in its 2015 Proxy Materials ... 
The Board has determined to submit a proposal to shareholders at the 2015 Annual Meeting 
with respect to proxy access for director nominations (the "Company Proposal"). 
Specifically, the Board intends to seek shareholder approval ... (Noble Energy; emphasis 
added)16 

:'.· ! : 

15 Peabody Energy. No-action request letter. http://www'.sec.gov/divisidns/corpfin/cf-noaction/J 4a-
8/2015/comptrollercityofnewvorstate020415- I 4a8.pdf. , <, 
16 Noble Energy. No-action request letter. http://www.sec.gov/divisionslcorpfin/cf-noactionil4a-
8/20 I 5/comptrollercitynewyorknoble020515- I 4a8.pdf. 
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APPENDIX C: Excerpts from Company Proxies Oppo~i~g Proxy Access 

The following is a non-exhaustive list of excerpts from.companies that had initially 
disclosed their intent to include a board-sponsored proxy access resolution at their 2015 annual 
meetings in statements to the Securities and Exchange Commission, but subsequently opposed 
proxy access in any form in 20 l 5 proxy materials. 

Allowing stockholders to nominate competing candidates for director in our proxy 
statement would usurp the role of the independent nominating and corporate governance 
committee and our board in one of the most crucial elements of corporate governance, the 
selection and nomination of directors ... Implementation of a Proxy Access Bylaw Could 
Have a Number of Other Significant Adverse Consequences (Alpha Natural Resources, 
fnc.; emphases added) 17 

The Board recommends that you vote against this proposal because it ignores the effective 
voice stockholders aJready have, undercuts the critical role of the independent Committee on 
Directors ' Affairs, and would introduce an unnecessary, disruptive and potentially 
destabilizing dynamic into the Board election process. In short, the proposal advances a 
solution for a problem that does not exist at ConocoPhillips, and does so at the risk of 
considerable harm to our Company .... The Board believes that proxy access may have a 
number of significant adverse consequen,:.es and C{>U./d, harm our Company, Board and 
stockholders (Conoco Phillips; emphases added) 18 -

I ,1 I .\' 

We believe that, because of their unique positions, the independent Corporate Governance 
Committee and your Board are better situated than individual investors or special 
interests groups to assess the particular qualifications of potential director nominees and to 
determine whether they will contribute to an effective and well-rounded Board that operates 
openly and collaboratively and represents the interests of all shareholders and not just those 
with special interests .... Unfettered proxy access would bypass and undermine our carefully 
designed director nominating process by placing directly into nomination candidates who 
may fail to satisfy your Company's independence or other qualifications or who may fail to 
contribute the needed experiences and perspectives to the mix on your Board .... Your Board 
also believes that replacing our current process with proxy access could be disruptive and 
harmful to the operations of your Board and, as a result, our shareholders by unnecessarily 
shifting the responsibility and expense of soliciting proxies for shareholders with special 
interests or short-term interests from such shareholders to your Company. (FirstEnergy 
Corporation; emphases added)19 

Allowing stockholders to use our proxy materials for contested director elections will not 
improve our corporate governance. Rather, proxy access could harm our Company, our 

'I 

·..'.''I( 

4·: ' 
17 Alpha Natural Resources, Inc. 2015 Annual Meeting Proxy. ,; . . . . 
http://www.sec.gov/Archives/edgar/data/I 30 I 063/000119312515124338/d885726ddefl 4a.htm. 
18 ConocoPhillips Corporation. 2015 Annual Meeting proxy. 
http://www.sec.!!ov/ Archives/edgar/data/ 1163165/000110465915023250/a 15-7428 l defl 4a.htm. 
19 FirstEnergy Corporation. 2015 Annual Meeting Proxy. 
http://www.sec.gov/ Archives/edgar/data/l 031296/0001193 l 25151l5212/d853082ddefl 4a.htm. 
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Board and our stockholders ... (Noble Energy, Inc.; emphasis added)20 

The Board recommends that you vote against the Proponent's proposal because it ignores 
the e.ffective voice shareholders already have and undercuts the critical role of, and 
protections afforded by, the independent Governance & Nominating Committee of the 
Board. (Kohl's Corporation; emphasis added)21 

!.,.·, 

·, . 

20 Noble Energy, Inc. 2015 Annual Meeting Proxy. 
http://www.sec.gov/ Archives/edgar/data/72207 /0000072207150000 l 8/nbl-20 l Sproxvdef.htm. 
21 Kohl's Corporation. 2015 Annual Meeting Proxy. 
http://www.sec.gov/Archives/edgar/data/885639/000119312515110272/d87020 lddefl 4a.htm. 
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Hogan 
Lovells 

BY ELECTRONIC MAIL 

December 23, 2015 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N .E. 
Washington, D.C. 20549 
shareholderproposals@sec.gov 

Hogan Lovells US LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004 
T +I 202 637 5600 
F +I 202 637 5910 
www.hoganlovells.com 

Rule 14a-8(i)(10) 

Re: NVR, Inc. (Commission File No. 001-12378)- Shareholder Proposal 
Submitted by the Comptroller of the City of New York 

Ladies and Gentlemen: 

On behalf of NVR, Inc. (the "Company"), we are submitting this letter pursuant to Rule 
14a-8(j) under the Securities Exchange Act of 1934 to notify the Securities and Exchange 
Commission (the "Commission") of the Company's intention to exclude from its proxy materials 
for its 2016 annual meeting of shareholders (the "2016 proxy materials") a shareholder proposal 
and statement in support thereof (the "Proposal") received from the Comptroller of the City of 
New York, as custodian and a trustee of the New York City Employees' Retirement System, the 
New York City Fire Department Pension Fund, the New York City Teachers' Retirement System 
and the New York City Police Pension Fund (collectively, the "Proponent"). We also request 
confirmation that the staff of the Division of Corporation Finance will not recommend to the 
Commission that enforcement action be taken ifthe Company omits the Proposal from its 2016 
proxy materials for the reasons discussed below. 

A copy of the Proposal and related correspondence with the Proponent is attached hereto 
as Exhibit A. 

In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB No. 14D"), this 
letter and its exhibits are being delivered by e-mail to shareholderproposals@sec.gov. Pursuant 
to Rule 14a-8(j), a copy of this letter and its exhibits also is being sent to the Proponent. Rule 
14a-8(k) and SLB No. 14D provide that a shareholder proponent is required to send to the 
company a copy of any correspondence the proponent elects to submit to the Commission or the 
staff. Accordingly, we hereby inform the Proponent that, if the Proponent elects to submit 
additional correspondence to the Commission or the staff relating to the Proposal, the Proponent 
should concurrently furnish a copy of that correspondence to the undersigned by e-mail. 
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The Company currently intends to print its 2016 proxy materials on March 15, 2016 and 
to file them with the Commission on or about March 22, 2016. 

THE PROPOSAL 

The Proposal requests that the Company's shareholders approve the following resolution: 

"RESOLVED: The specified subsections of Article III, Section 3.16 of the Corporation's 
Bylaws are hereby amended as follows: 

(a) Delete "no more than twenty (20)." 
(e) Replace "three (3) business days" with "five (5) business days." 
(f) Replace "five percent (5%)" with "three percent (3%)"; delete "provided that the 

number of shareholders and other persons whose ownership of shares of capital stock 
of the corporation is aggregated for such purpose shall not exceed twenty (20), and 
(ii) a group of funds under common management and investment control shall be 
treated as one shareholder or person for this purpose;" and, in paragraph (vii), change 
"continue to own the Required Shares" to "remain a shareholder." 

BASIS FOR EXCLUSION 

We believe that the Proposal may be excluded from the 2016 proxy materials pursuant to 
Rule l 4a-8(i)( 10) because it has been substantially implemented. As the Proponent 
acknowledges, the board of directors of the Company voluntarily amended the Company's 
bylaws on November 6, 2015 to enable eligible shareholders to nominate directors for inclusion 
in the Company's proxy statement. The newly adopted proxy access bylaw appears as Section 
3.16 of the Company's bylaws ("Section 3.16"), which were filed as an exhibit to the Company's 
Quarterly Report on Form 10-Q on November 6, 2015 and are attached to this letter as Exhibit B. 

Section 3 .16 addresses a number of substantive and procedural aspects of proxy access, 
including the eligibility of a shareholder or group of shareholders to propose a nominee, the 
standards for determining whether and to what extent a shareholder "beneficially owns" the 
Company's capital stock, the information that must be provided to the Company by a nominator 
and a nominee, the ability of a nominator to submit a statement in support of a nominee, the 
minimum qualifications of nominees, procedures for submitting nominations, and the 
representations and undertakings that a nominator must make when proposing nominees, 
prioritization among competing nominators, and restrictions on renominations. These carefully 
balanced elements of Section 3 .16 are set forth in 13 subsections comprising a total of 
approximately 3,600 words. The Proposal seeks to modify only a small number of details in 
Section 3 .16 which the Proponent views as too "restrictive." As the staff has made clear in 
numerous no-action letters, however, a company may exclude a proposal ifthe Company has 
already addressed the underlying concerns and essential objectives of the proposal, even if the 
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company's actions fall short of fully addressing every aspect of the proposal or impose additional 
requirements not contemplated by the proposal. Because Section 3.16 already provides to 
shareholders a meaningful right to proxy access, the Company believes that it has substantially 
implemented the Proposal and therefore may exclude it from the 2016 Proxy Materials under 
Rule 14a-8(i)( 10). 

A. Rule 14a-8(i)(l0) 

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal from its proxy 
materials if the company has substantially implemented the proposal. In explaining the scope of 
a predecessor to Rule 14a-8(i)( 10), which permitted exclusion of a proposal that had been 
rendered moot by management action, the Commission noted that the exclusion is "designed to 
avoid the possibility of shareholders having to consider matters which already have been 
favorably acted upon by the management." Exchange Act Release No. 12598 (July 7, 1976). At 
one time, the staff interpreted the predecessor rule narrowly, considering a proposal to be 
excludable only if it had been '"fully~ effected" by the company. See Exchange Act Release No. 
19135at§11.B.5. (Oct. 14, 1982). By 1982, however, the Commission recognized that the 
staffs narrow interpretation of the predecessor rule "may not serve the interests of the issuer's 
security holders at large and may lead to an abuse of the security holder proposal process," in 
particular by enabling proponents to argue "successfully on numerous occasions that a proposal 
may not be excluded as moot in cases where the company has taken most but not all of the 
actions requested by the proposal." Id. Accordingly, the Commission proposed in 1982 and 
adopted in 1983 a revised interpretation of the rule to permit the omission of proposals that had 
been "substantially implemented." See Exchange Act Release No. 20091, at§ 11.E.6. (Aug. 16, 
1983) (indicating that the staffs "previous formalistic application of-_the predecessor rule 
~defeated its purpose" because the interpretation allowed proponents to obtain a shareholder vote 
on an existing company policy by changing only a few words of the policy. The Commission 
later codified this revised interpretation in Exchange Act Release No. 40018 at n.30 (May 21, 
1998). Under the current rule, when a company has already taken action to address the 
underlying concerns and essential objectives of a shareholder proposal, the proposal has been 
"substantially implemented" and may be excluded. See, e.g., Exelon Corp. (avail. Feb. 26, 2010); 
Exxon Mobil Corp. (Burt) (avail. Mar. 23, 2009); Anheuser-Busch Companies, Inc. (Jan. 17, 
2007); ConAgra Foods, Inc. (avail. Jul. 3, 2006); Ta/bots Inc. (avail. Apr. 5, 2002); Exxon Mobil 
Corp. (avail. Jan. 24, 2001); The Gap, Inc. (avail. Mar. 8, 1996). 

Applying this standard, the staff has noted that "a determination that the company has 
substantially implemented the proposal depends upon whether [the company's] particular 
policies, practices and procedures compare favorably with the guidelines of the proposal." 
Texaco, Inc. (avail. Mar. 28, 1991). Even ifa company's actions do not go as far as those 
requested by the shareholder proposal, they nonetheless may "compare favorably" with the 
requested actions. See, e.g., Johnson & Johnson (avail. Feb. 17, 2006) (permitting exclusion of a 
proposal that asked the company to confirm the legitimacy of all current and future U.S. 
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employees, where the company had verified the legitimacy of 91 % of its domestic workforce); 
Masco Corp. (avail. Mar. 29, 1999) (permitting exclusion of a proposal that the company adopt a 
standard for independence of the company's outside directors, where the company had adopted a 
standard that, unlike the one proposed, added the qualification that only material relationships 
with affiliates would affect a director's independence). In other words, a company may address 
adequately the underlying concerns and essential objectives of a shareholder proposal without 
implementing precisely the actions or achieving all of the objectives contemplated by the 
proposal. 

With respect to proxy access, the staff has agreed that a company's adoption of a proxy 
access bylaw may substantially implement a shareholder-proposed bylaw even though the 
company's bylaw imposes procedural or other requirements not contemplated by the shareholder 
proposal. For example, in General Electric Company (avail. Mar. 3, 2015), the company 
received a shareholder proposal requesting that the board adopt a proxy access bylaw permitting 
a shareholder or group thereof that has beneficially owned 3% or more of the company's 
outstanding stock continuously for at least three years to nominate directors to be included in the 
company's proxy materials, so long as the number of shareholder-nominated candidates 
appearing in the company's proxy materials does not exceed 20% of the number of directors then 
serving. The staff concurred that the company had substantially implemented the proposal by 
adopting a proxy access bylaw that, while consistent in most respects with the shareholder 
proposal (including the required ownership threshold and holding period), also imposed 
additional restrictions not contemplated by the proposal, including: (1) a 20-shareholder cap on 
the number of shareholders who may aggregate to satisfy the 3% ownership threshold; and (2) 
several additional representations or undertakings required to be made by the nominating 
shareholder, including that the shareholder (a) will not distribute to any shareholder any form of 
proxy for the annual meeting other than the form distributed by the company, (b) intends to 
continue to own the requisite number of shares through the date of the annual meeting and for at 
least one year following the meeting and ( c) will indemnify and hold harmless the company and 
each of its directors, officers and employees against specified losses arising from nominations 
submitted by the shareholder. 

The staffs position in General Electric is consistent with prior staff letters allowing 
companies to exclude shareholder proposals requesting that shareholders be accorded certain 
rights where the company has already provided for those rights on substantially similar terms but 
has imposed exceptions or limitations not contemplated by the shareholder proposal. In General 
Dynamics Corp. (avail. Feb. 6, 2009), for example, the staff allowed the company to exclude a 
proposal giving any shareholder or group of shareholders owning at least 10% of the company's 
stock the power to call a special meeting.1 where the company already adopted a special meeting 
bylaw allowing a single shareholder owning at least 10% of the company's stock to call a special 
meeting.1 but requiring any group of shareholders seeking to call a special meeting to own at least 
25% of the company's stock. In Bank of America Corp. (avail. Dec. 15, 2010), the staff agreed 
that the company had substantially implemented a proposal requesting that the board amend the 
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company's governing documents to give holders of 10% of the company's stock the power to 
call a special meeting. where the board had adopted a bylaw giving holders of at least 10% of the 
company's stock to call a special meeting but imposed additional requirements not outlined in 
the proposal. The additional requirements included, among others, that stockholders requesting a 
special meeting submit (a) a statement regarding the purpose of the meeting, signed by 
stockholders owning the requisite number of shares, as well as (b) documentary evidence of each 
such stockholder's record and beneficial ownership of the stock. Similarly, in Chevron Corp. 
(avail. Feb. 19, 2008) and Citigroup Inc. (avail. Feb. 12, 2008), the staff concurred that the 
company could exclude a special meeting shareholder proposal under Rule 14a-8(i)(10) because 
the company had adopted a provision allowing shareholders to call a special meeting unless, 
among other things, an annual or special meeting that included the matters proposed to be 
addressed at the special meeting had been held within the preceding 12 months. See also 
Hewlett-Packard Co. (avail. Dec. 11, 2007) (allowing exclusion of a proposal requesting that the 
board permit shareholders to call a special meeting where the company proposed to adopt a 
bylaw allowing shareholders to call a special meeting unless the board determined in good faith 
that the business specified in the shareholders' request had been addressed at a meeting within 
the past 12 months or would be addressed at an annual meeting within 90 days). 

B. Section 3.16 Substantially Implements the Proposal 

The letters cited above support the Company's view that Section 3.16 fully addresses the 
essential objectives of the Proposal by providing the Company's shareholders with meaningful 
proxy access. While the Proponent may prefer that certain provisions of Section 3 .16 be less 
"restrictive," Rule 14a-8(i)(l 0) does not require a company to "fully effect" the actions 
contemplated by a shareholder proposal in order to exclude the proposal. Rather, as noted in the 
preceding section, a company's actions may be deemed to substantially implement a shareholder 
proposal even if they do not achieve all of the objectives of the proposal or impose limitations 
not contemplated by the proposal. 

The Proponent seeks to modify Section 3 .16 in only a few respects. As explained further 
below, these proposed modifications would not materially enhance the ability of the Company's 
shareholders to utilize proxy access. 

1. Ownership Threshold 

Section 3.16 currently requires that, for a shareholder or group of shareholders to be 
eligible to nominate directors for inclusion in the Company's proxy statement, the shareholder or 
group must have owned at least 5% of the Company's outstanding capital stock for at least three 
years prior to both the record date for the annual meeting and the date occurring seven days prior 
to the date of the nomination notice submitted to the Company. The Proposal would amend the 
ownership threshold from 5% to 3% of the Company's outstanding capital stock. 
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An ownership threshold of 5% is viewed by a substantial number of investors and the 
vast majority of issuers as a reasonable restriction on proxy access. In September 2015, 
Institutional Investor Services ("ISS") published the results of a survey in which investors 
(consisting of institutional investors, investment managers, asset managers, pension funds and 
other organizations representing an institutional investor perspective) and non-investors 
(consisting of corporate issuers, advisors to companies, academic researchers and others) were 
asked whether, if shareholders of a company were to approve a shareholder-proposed proxy 
access proposal (presumably providing for an ownership threshold of 3% or less, if any), the 
board's adoption of a proxy access proposal with an ownership threshold of 5% should be 
viewed as "sufficiently problematic to call into question the board's responsiveness and 
potentially warrant negative votes on directors." See 2015-2016 ISS Global Policy Survey 
Summary of Results (Sept. 28, 2015). In response to the survey, 28% of investor respondents 
and 86% of non-investor respondents indicated that an ownership threshold not exceeding 5% 
should not be considered so problematic as to call into question the board's responsiveness. The 
Company therefore believes that the 5% ownership threshold included in Section 3.16 does not 
inhibit the achievement of the Proposal's objective of providing meaningful proxy access rights 
to the Company's shareholders. 

In this regard, the Commission noted in its release adopting Rule l 4a- l l, which provided 
for a 3% ownership threshold, that "holdings aggregating 3% is achievable at many companies 
by a relatively small number of shareholders ... [only] 31 % of public companies have three or 
more holders with at least 1 % share ownership." In considering whether to adopt a 5% threshold 
instead, the Commission said that "the data identify combinations involving five or fewer 
shareholders that add up to 5% or more as theoretically achievable in as few as 21 % of public 
companies." The Company, in contrast, has 22 individual funds (held across 19 mutual fund 
families and excluding insiders) who own in excess of 1 % of its outstanding capital stock. The 
Company also has three individual shareholders who each hold in excess of 5% of the 
Company's outstanding capital stock. As a result, utilization of proxy access by the Company's 
shareholders, based on a 5% threshold, is within easy reach of a significant number of the 
Company's shareholders. Section 3.16's ownership threshold therefore achieves the essential 
objectives of proxy access more than a 3% threshold would achieve those objectives at most 
other public companies. Taking the Company's circumstances into account, therefore, Section 
3 .16 should be deemed to "compare favorably" with the Proposal, even if it does not go as far as 
the requested actions. See, e.g., Johnson & Johnson (avail. Feb. 17, 2006); Masco Corp. (avail. 
Mar. 29, 1999). 

2. Aggregation Limit 

Section 3.16 currently limits the number of shareholders that may aggregate their 
holdings to satisfy the 5% ownership threshold to 20. The Proposal would eliminate this 
limitation. In General Electric Company (avail. Mar. 3, 2015), the staff agreed that a company
adopted bylaw that limited aggregation to 20 shareholders substantially implemented a 
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shareholder-proposed proxy access bylaw that included no limit on aggregation. Further, the 
2015-2016 ISS Global Policy Survey asked respondents whether they viewed "an aggregation 
limit of fewer than 20 shareholders" as problematic (they were not asked to consider an 
aggregation limit fixed at 20 shareholders, as in Section 3.16). A substantial minority (24%) of 
investor respondents and a substantial majority (77%) of non-investor respondents indicated that 
an aggregation limit of fewer than 20 shareholders was not problematic. The Company therefore 
believes that the aggregation limit included in Section 3 .16 does not inhibit the achievement of 
the Proposal's objective of providing meaningful proxy access rights to the Company's 
shareholders. 

3. Recall Period for Counting Loaned Shares; Counting Funds Under Common 
Management and Investment Control; Continued Ownership of Required Shares 

Section 3.16 provides that (a) for purposes of the 5% ownership threshold, a shareholder 
shall be deemed to continue to own shares it has loaned to a third party so long as the 
shareholder may recall the loaned shares on no more than three business days' notice (the "recall 
period"), (b) for purposes of the 20-shareholder aggregation limit, groups of funds under 
common management and investment control shall be counted as a single investor, and (c) 
eligible shareholders shall be required to represent that they intend to continue to hold the 
required minimum number of shares for a period of one year after the annual meeting. The 
Proposal would (x) increase the recall period to five business days, (y) eliminate the provision 
that groups of funds under common management and investment control be counted as a single 
investor and (z) eliminate the requirement that eligible shareholders represent they intend to 
continue to hold the required minimum number of shares for the one-year period. 

Each of the proposed modifications is immaterial and largely procedural in nature. 
Moreover, none of the provisions the Proponent seeks to modify was identified as a potentially 
"material" restriction on proxy access in the 2015-2016 ISS Global Policy Survey. The staff has 
generally agreed that a proposal will be deemed to have been substantially implemented even if 
the company, in addressing the subject matter of the proposal, imposes procedural requirements 
or limitations that are not contemplated by the shareholder proposal but are consistent with its 
underlying concerns and essential objectives. See, e.g., General Electric Company (avail. Mar. 3, 
2015); Hewlett-Packard Co. (avail. Dec. 11, 2007); Bank of America Corp. (avail. Dec. 15, 
2010); General Dynamics Corp. (avail. Feb. 6, 2009). None of the provisions that the Proposal 
seeks to modify inhibits the achievement of the Proposal's objective of providing meaningful 
proxy access rights to the Company's shareholders. Indeed, deleting the provision that groups of 
funds under common management and investment control should be counted as a single investor 
would leave the Company's bylaws silent with respect to the counting of funds under common 
control. The proposed revision therefore not only would lead to ambiguity, but could cause 
funds under common control to be counted as separate investors for purposes of the 20-
shareholder aggregation limit, substantially impairing shareholders' ability to utilize proxy 
access. 
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CONCLUSION 

For the reasons stated above, it is our view that the Company may exclude the Proposal 
from its 2016 proxy materials pursuant to Rule 14a-8(i)(10). We request the staffs concurrence 
in our view or, alternatively, confirmation that the staff will not recommend any enforcement 
action to the Commission if the Company excludes the Proposal. 

If you have any questions or need additional information, please feel free to contact me at 
(202) 637-5737. When a written response to this letter is available, I would appreciate your 
sending it to me by e-mail at alan.dye@hoganlovells.com. 

Since ly, 

Enclosures 

cc: Scott M. Stringer (Comptroller, City of New York) 
James M. Sack (NVR, Inc.) 
Gene Bredow (NVR, Inc.) 
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Michael Garland 
ASSISTANT COMPTROLLER 

CORJ'ORATEGOVBRNANCEAND 
RESPONSIBLE INVllSTMENT 

November 16, 2015 

Mr. James M. Sack 

CI1Y OF NEW YORK 
OFFICE OF THE COMPTROLLER 

Scarr M. STRINGER 

Corporate Secretary and General Counsel 
NVR, Inc. 
11700 Plaza America Drive, Suite 500 
Reston, VA 20190 

Dear Mr. Sack: 

MUNICIPAL BUILDING 
ONE CENTRE STREET, ROOM 629 

NEW YORK, N.Y. 10007-2341 

TEL: (212) 669-2517 
FAX: (212) 669-4072 

MIJAIUa~!!!TOM.emm.LE!.l . N'IT.01W 

I write to you on behalf of the Comptroller of the City of New York, Scott M. Stringer. The 
Comptroller is the custodian and a trustee of the New York City Employees' Retirement 
System, the New York City Fire Department Pension Fund, the New York City Teachers' 
Retirement System, and the New York City Police Pension Fund (the "Systems"). The 
Systems' boards of trustees have authorized the Comptroller to inform you of their 
intention to present the enclosed proposal for the consideration and vote of stockholders 
at the Company's next annual meeting. 

Therefore, we offer the enclosed proposal for the consideration and vote of shareholders 
at the Company's next annual meeting. It is submitted to you in accordance with Rule 
14a-8 of the Securities Exchange Act of 1934, and I ask that it be included in the 
Company's proxy statement. 

Letters from State Street Bank and Trust Company certifying the Systems' ownership, for 
over a year, of shares of NVR, Inc. common stock are enclosed. Each System intends to 
continue to hold at least $2,000 worth of these securities through the date of the 
Company's next annual meeting. 

We would welcome the opportunity to discuss the proposal with you. Should the Board 
of Directors approve proxy access bylaw amendments that we consider responsive to the 
proposal, we will withdraw the proposal from consideration at the annual meeting. 

Please feel free to contact me at (212) 669-2517 if you would like to discuss this matter. 

Sincerely, / ../\ 

/0~ ~~/ l 
Michael Garland 
Enclosures 



RESOLVED: The specified subsections of Article III, Section 3.16 of the Corporation's Bylaws 
are hereby amended as follows: 

(a) Delete "no more than twenty (20)." 
(e) Replace "three (3) business days" with "five (5) business days." 
(f) Replace "five percent (5%)" with "three percent (3%)"; delete "provided that the 

number of shareholders and other persons whose ownership of shares of capital stock 
of the corporation is aggregated for such purpose shall not exceed twenty (20), and (ii) 
a group of funds under common management and investment control shall be treated 
as one shareholder or person for this purpose;" and, in paragraph (vii), change 
"continue to own the Required Shares" to "remain a shareholder." 

SUPPORTING ST A TEMENT 

NVR's recently enacted proxy access bylaw is effectively unusable by all but NVR's largest 
shareholders. Among other onerous provisions, it requires 5% share ownership by the 
nominating shareholder(s) and limits the number of shareholders (to 20) that can aggregate 
shares to satisfy the ownership requirement. 

In contrast, the SEC, following extensive analysis when enacting its since-vacated proxy access 
Rule, concluded that (a) a 5% ownership threshold "may not be consistently and realistically 
viable, even by shareholder groups," and so set a 3% threshold, and (b) rejected a limit on the 
size of the shareholder group. 

Based on public filings by NVR shareholders, it appears impossible to form a group of just 20 
qualifying shareholders, excluding insiders, with 5% ownership unless one or more of the 20 
largest beneficial owners of NVR shares joined in. NVR's bylaw could thus deprive all 
shareholders of the ability to vote for alternate nominees on its proxy card. 

Moreover, NVR's group size limit is even more restrictive that it may appear because, under its 
bylaw, mutual fund families and public pension systems that are under common management, 
but under the investment control of each fund's respective board, would be counted as multiple 
shareholders. See NVR bylaws at: 
http://www.sec.gov/ Archives/edgar/data/906163/000156459015009895/nvr-ex3 I 451.htm 

The proposed amendments would lower from 5% to 3% the ownership requirement, eliminate 
the limit of 20 on shareholders aggregating shares, and increase from 3 days to 5 days the recall 
period required to count loaned shares as eligible. They also change Section 3.16(f)(vii) 
because long-term investors whose shareholdings may fluctuate because they (a) hold indexed 
shares and/or (b) delegate discretionary investment authority to external managers, could not 
readily represent that they will still own all Required Shares one year after the annual meeting. 

We believe viable proxy access will enhance shareholder value. A 2014 CFA Institute study 
concluded that proxy access would "benefit both the markets and corporate boardrooms, with 
little cost or disruption" and could raise overall US market capitalization by up to $140.3 billion 
if adopted market-wide. (http://www.cfapubs.org/doi/pdf/l 0.2469/ccb. v20 l 4.n9. I) 



~ ' ., 

The proposed amendments are consistent with the SEC's vacated proxy access Rule 
(https://www.sec.gov/mles/linal/2010/33-9136.pdi); and the Council of Institutional Investors' 
"Proxy Access: Best Practices" 
(http://www.c.ii .org/files/publications/misc/08 05 15 Best%20Practices%20-
%20 Prox y%20 Access. pd O. 

Through November 2015, more than 70 companies have proxy access bylaws for 3% 
shareholders. 

We urge shareholders to vote FOR this proposal. 



STATE STREET 

November 16, 2015 

Re: New York City Police Pension Fund 

To whom it may concern, 

Derel1 A. Farrall 
Asst Vice President, Client Services 

State Street Bani< and Trust Company 
Public Funds Services 
·1200 Crown Colony Dnve 5th Floor 
Quincy, MA. 02169 
Telephone: (617) 7B4-B378 
Facslmtle: (617) 786-2211 

dfarrell@statestreet.com 

Please be advised that State Street Bank and Trust Company, under OTC number 997, held in 

custody continuously, on behalf of the New York City Police Pension Fund, the below position from 

September 30, 2014 through today as noted below: 

Security: NVR, Inc. 

62944T105 

Shares: 3,982.00 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

~/~ 
Derek A. Farrell 

Assistant Vice President 



II STATE STREEI 

November 16, 2015 

Re: New York City Fire Department Pension Fund 

To whom It may concern, 

Derelt A. Farrell 
Asst. Vice President, Clielll Services 

Stale Street Bani< and Trust Company 
Public Funds Services 
1200 Crown Colony Drive Slh Floor 
Quincy, MA, 02169 
Telephone: (617) 784-6378 
Facsimile; (617) 785-2211 

dfarre!l@statestreet.com 

Please be advised that State Street Bank and Trust Company, under OTC number 997, held in 

custody continuously, on behalf of the New York City Fire Department Pension Fund, the below 

position from September 30, 2014 through today as noted below: 

Security: NVR, Inc. 

62944T105 

Shares: 1,459.00 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

~/~ 
Derek A. Farrell 

Assistant Vice President 



II STATE STREET. 

November 16, 2015 

Re: New York City Teachers' Retirement System 

To whom it may concern, 

Derek A. Farrell 
Asst Vice President, Client Servicet> 

Slate Street Bank and Trust Company 
Public Funds Services 
·1200 Crown Colony Drive 5th Floor 
Quincy, MA, 02169 
Telephone· (617) 704-6378 
Facsimile: (617) 786-2211 

dfarrel!@statestreet com 

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in 

custody continuously, on behalf of the New York City Teachers' Retirement System, the below 

position from September 30, 2015 through today as noted below: 

Securltv: NVR, Inc. 

62944T105 

Shares: 7,882.00 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

~/A/ 
Derek A. Farrell 

Assistant Vice President 



II STATE STREET 

November 16, 2015 

Re: New York City Employee's Retirement System 

To whom it may concern, 

De1"el1 A. Farrell 
Asst. Vice President, Client Se1vlces 

Slale Street Bani< and Trust Company 
Public Funds Scrvi~es 
·1200 Crown Colony Onve 5111 Floor 
Quincy, MA, 02169 
Telephone. (617) 764-6376 
Facsimile: (617) 786-2211 

dfarrell@statestreel com 

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in 

custody continuously, on behalf of the New York City Employee's Retirement System, the below 

position from September 30, 2014 through today as noted below: 

Security: NVR, Inc. 

62944T105 

Shares: 5,718.00 

Please don't hesitate to contact me If you have any questions. 

s~/~ 
Derek A. Farrell 

Assistant Vice President 
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1.01 Registered Office. 

BYLAWS 
OF 

NVR, INC. 

ARTICLE I 
CORPORA TE OFFICE 

The address of the registered office of the corporation shall be 8270 Greensboro Drive, Suite 810, McLean, Virginia 
22102 and the registered agent at such address shall be James M. Sack. 

1.02 Other Offices. 

The corporation may also have other offices at such locations both within and without the Commonwealth of Virginia as 
the Board of Directors may from time to time determine or as the business of the corporation may require. 

2.01 Annual Meetings. 

ARTICLE II 
MEETING OF SHAREHOLDERS 

Annual meetings of shareholders shall be held within five months after the end of the corporation's fiscal year, or such 
other time as may be determined by the Board of Directors, at such plans, date and hour as shall be designated from time to time by the Board 
of Directors and stated in a notice of the meeting or a duly executed waiver of notice thereof. 

2.02 Place. 

All meetings of shareholders shall be held in the County ofFairfax, in the Commonwealth of Virginia or at such other 
place within or without Virginia as may be designated for that purpose from time to time by the Board of Directors and stated in the notice of 
the meeting or a duly executed waiver of notice thereof. 

2.03 Notice. 

(a) The corporation shall notify shareholders of the date, time and place of each annual and special shareholders' 
meeting. Such notice shall be given no less than ten (I 0) or more than sixty (60) days before the meeting date, except that notice of a 
shareholders' meeting to act on an amendment of the Articles oflncorporation, a plan of merger or share exchange, a proposed sale of assets 
which must be approved by the shareholders, or the dissolution of the corporation shall be given not less than twenty-five (25) nor more than 
sixty (60) days before the meeting date. Unless otherwise required by the Articles oflncorporation or by law, the corporation is required to 
give notice only to shareholders entitled to vote at the meeting. 

(b) Unless otherwise required by the Articles oflncorporation or by law. notice ofan annual meeting need not 
state the purpose or purposes for which the meeting is called. Notice of a special meeting shall state the purpose or purposes for which the 
meeting is called. 

(c) Ifan annual or special meeting is adjourned to a different date, time or place, notice need not be given if the 
new date, time or place is announced at the meeting before adjournment. If a new record date for the adjourned meeting is fixed as specified 
in Section 2.09 of these Bylaws or by law, however, notice of the adjourned meeting shall be given to persons who are shareholders as of the 
new record date . 

(d) Notwithstanding the foregoing, no notice ofa shareholders' meeting need be given to a shareholder if (i) an 
annual report and proxy statements for two consecutive annual meetings of shareholders or (ii) all, and at least two, checks in payment of 
dividends or interest on securities during a twelve-month period, have been sent by first-class United States mail, addressed to the 
shareholder at his or her address as it appears on the share transfer books of the corporation, and returned undeliverable. The obligation of the 
corporation to give notice of shareholders' meetings to any such shareholder shall be reinstated once the corporation has received a new 
address for such shareholder for entry on its share transfer books. 



2.04 Matters to be Considered at Annual Meeting. 

(a) At an annual meeting of shareholders, only such business shall be conducted as shall have been properly 
brought before the annual meeting (i) pursuant to the notice of meeting delivered to shareholders in accordance with Section 2.03 of this 
Article ll, (ii) by, or at the direction of, the Board of Directors or (iii) by any shareholder of the corporation who was a shareholder ofrecord 
both at the time of giving notice provided for in this Section 2.04 and at the time of the annual meeting, who is entitled to vote at the annual 
meeting and who complied with the notice procedures set forth in this Section 2.04. For business (other than nomination of a candidate for 
director, which shall be governed by Sections 3.03 or 3.16 of these Bylaws, as applicable) to be properly brought before an annual meeting 
by a shareholder pursuant to clause (i ii) of the preceding sentence, the shareholder must have given timely notice thereof in writing to the 
Secretary of the corporation. To be timely, a shareholder's notice must be given, either by personal delivery or by United States certified 
mail, postage prepaid, and received at the principal executive offices of the corporation not earlier than the close ofbusiness on the !20th 
day prior to the first anniversary of the date of mailing of the notice forthe preceding year's annual meeting and not later than the close of 
business on the 90th day prior to the first anniversary of the date of mailing of the notice for the preceding year's annual meeting; provided, 
however, that in the event that no annual meeting was held in the preceding year or the date of the mai ling of the notice for the current year's 
annual meeting is advanced or delayed by more than 30 days from the first anniversary of the date of mailing of the notice for the preceding 
year's annual meeting, notice by the shareholder, to be timely, must be so delivered not earlier than the close of business on the l 20th day 
prior to the date of mailing of the notice for such annual meeting and not later than the close of business on the later of the 90th day prior to 
the date of mailing of the notice for such annual meeting or the I 0th day following the day on which public announcement of the date of 
mailing of the notice for such meeting is first made by the corporation. The public announcement of a postponement or adjournment of an 
annual meeting shall not commence a new time period forthe giving ofa shareholder's notice as described above. 

(b) A shareholder's notice must contain, as of the date of its delivery to the Secretary of the corporation: (i) the 
name and address of the shareholder delivering the notice, as they appear on the corporation's stock transfer books, and the name and address 
(if different) of any beneficial owner(s) on whose behalf the proposal is made; (ii) the class and numberof shares of stock of the corporation 
that are owned beneficially and ofrecord by the shareholder and any such beneficial owner; (iii) a representation that the shareholder is a 
shareholder of record and intends to appear in person or by proxy at the annual meeting to introduce the business specified in the notice; and 
(iv) a description in reasonable detail of the business proposed to be brought before the annual meeting, including the complete text ofany 
resolutions to be presented at the annual meeting, the reasons for conducting the proposed business at the annual meeting, and any material 
interest in the proposed business of the shareholder and any beneficial owner, including any anticipated benefit to the shareholder or 
beneficial owner. 

(c) The presiding officer of the annual meeting shall have the discretion to declare at the annual meeting that any 
business proposed by a shareholder to be considered at the annual meeting is out oforder and shall not be transacted at the annual meeting if 
the presiding officer concludes that (i) the matter has been proposed in a manner inconsistent with this Section 2.04 (or, with respect to 
nomination ofa candidate for director, Section 3.03 or 3.16 of these Bylaws, as applicable); or (ii) the subject matter of the proposed business 
is inappropriate for consideration at the annual meeting. 

(d) For purposes of this Section 2.04, (i) the "date of mailing of the notice" means the date of the proxy statement 
for the solicitation of proxies for election of directors and (ii) "public announcement" means disclosure either (I) in a press release reported 
by the Dow Jones News Service, Associated Press or comparable national news service, or in a press release transmitted to the principal 
securities exchange on which the corporation's common stock is traded, or (2) in a document filed by the corporation with the United States 
Securities and Exchange Commission. 

(e) Notwithstanding the foregoing provisions of this Section 2.04, a shareholder shall also comply with all 
applicable requirements of the Securities Exchange Act of 1934 (the "Exchange Act") and the rules and regulations thereunder with respect 
to matters set forth in this Section 2.04. Nothing in this Section 2.04 shall affect any rights of shareholders to request inclusion of proposals 
in the corporation's proxy statement pursuant to Rule 14a-8 under the Exchange Act. 

2.05 Special Meetings. 

Special meetings of shareholders may be called by a majority of the entire Board ofDirectors. No other person shall be 
entitled to call a special meeting. Only business within the purpose or purposes described in the meeting notice may be conducted at a 
special shareholders' meeting. 

2.06 Quorum. 

Action may be taken at a meeting of shareholders with respect to any matter only ifa quorum ex ists with respect to each 
voting group entitled to vote separately with respect to such matter. Unless more than one voting group is entitled to vote separately with 
respect to a matter, and unless provided otherwise by the Articles oflncorporation or by law, presence in person or by 
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proxy of the holders of record of shares representing a majority of the votes entitled to be cast on such matter shall constitute a quorum with 
respect to such matter. If more than one voting group is entitled to vote separately on such matter, unless provided otherwise by the Articles 
oflncorporation or by law. presence in person or by proxy of the holders ofrecord of shares representing a majority of the votes entitled to be 
cast on the matter by each voting group constitutes a quorum of that voting group for action on that matter. Once a share is represented for 
any purpose at a meeting, it is deemed present for quorum purposes for the remainder of the meeting and for any adjournment of that meeting 
unless a new record date is or shall be set for the adjourned meeting. Holders of shares representing less than a quorum may adjourn a 
meeting . 

2.07 Voting. 

(a) Unless provided otherwise by the Articles oflncorporation or by law, each outstanding share, regardless of 
class, is entitled to one vote on each matter voted on at a shareholders' meeting. Unless the Articles of Incorporation provide otherwise, in 
the election of directors each outstanding share, regardless of class, is entitled to one vote for as many persons as there are directors to be 
elected at that time and for whose election the shareholder has a right to vote. 

(b) If the name signed on a vote, consent, waiver or proxy appointment corresponds to the name of a shareholder 
ofrecord, the corporation, if acting in good faith, is entitled to accept the vote, consent, waiver, or proxy appointment and give it effect as 
the act of the shareholder. If the name signed on a vote, consent, waiver or proxy appointment does not correspond to the name of a 
shareholder ofrecord, the corporation, if acting in good faith, is nevertheless entitled, but is not required, to accept the vote, consent, waiver 
or proxy appointment and give it effect as the act of the shareholder to the full extent permitted by law. The corporation is entitled to reject a 
vote, consent, waiver or proxy appointment ifthe Secretary or other officer or agent authorized to tabulate votes, acting in good faith, has 
reasonable basis for doubt about the validity of the signature on it or about the signatory's authority to sign for the shareholder. 

(c) If a quorum exists, action on a matter, other than the election of directors or amendment of these Bylaws in 
accordance with Article VIII, by any voting group is approved if the votes cast within such voting group favoring the action exceed the 
votes cast within such voting group opposing the action, unless a greater number of affirmative votes is required by law, the Articles of 
Incorporation or these Bylaws. If the Articles of Incorporation or law provides for voting only by a single voting group on a matter, action on 
that matter is taken when voted upon by that voting group as provided in this Section 2.07 or by law or these Bylaws. If the Articles of 
Incorporation or law provides for voting by two or more voting groups on a matter, action on that matter is taken only when voted upon by 
each of those voting groups counted separately as provided in this Section 2.07 or by Jaw. Action may be taken by one voting group on a 
matter even though no action is taken by another voting group entitled to vote on the matter. 

(d) As provided in the Articles of Incorporation, each director shall be elected by a majority of the votes cast by 
the shares entitled to vote in the election at a meeting at which a quorum is present; provided that if the number of nominees exceeds the 
number of directors to be elected, each director shall be elected by a plurality of the votes cast by the shares entitled to vote in the election at 
a meeting at which a quorum is present. For purposes of this Section 2.07(d), a majority of the votes cast means that the number of shares 
voted "for" a director must exceed the number of shares voted "against" that director. 

2.08 Proxies. 

A shareholder may vote the shares held in person or by proxy. A shareholder may appoint a proxy to vote or otherwise act 
for him by signing an appointment form, either personally or by his attorney-in-fact. An appointment of a proxy is effective when received 
by the Secretary or other officer or agent authorized to tabulate votes. An appointment is valid for eleven (l l ) months unless a longer period 
is expressly provided in the appointment form. An appointment of a proxy is revocable by the shareholder unless the appointment form 
conspicuously states that it is irrevocable and the appointment is coupled with an interest. An irrevocable appointment is revoked when the 
interest with which it is coupled is extinguished. The death or incapacity of the shareholder appointing a proxy does not affect the right of 
the corporation to accept the proxy's authority unless notice of the death or incapacity is received by the Secretary or other officer or agent 
authorized to tabulate votes before the proxy exercises his authority under the appointment. Subject to any express limitation on the proxy's 
authority appearing on the face of the appointment form and other limitations provide by Jaw, the corporation is entitled to accept the 
proxy's vote or other action as that of the shareholder making the appointment. 

2.09 Fixing Record Date. 

The Board of Directors may fix a future date as the record date for one or more voting groups in order to make a 
determination of shareholders for any purpose. The record date may not be more than 70 days before the meeting or action requiring a 
determination of shareholders. A determination of shareholders entitled to notices of or to vote at a shareholders' meeting is elTective for any 
adjournment of the meeting unless the Board of Directors fix es a new record date, which it shall do if the meeting is adjourned to a date more 
than 120 days after the date fixed for the original meeting . 
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2.10 Conduct of Meetings. 

The Chainnan of the Board, if any, shall preside over all meetings of the shareholders as chainnan of the meeting. In the 
absence of the Chainnan of the Board, the Vice Chainnan of the Board, if any, or in his absence the Chief Executive Officer or, in his absence 
the President, or in his absence a Vice President, or in the absence of any such officer a person designated by the Board of Directors, or in the 
absence ofany such person a chainnan chosen at the meeting shall preside overthe meeting . The Secretary of the corporation shall act as 
secretary of all the meetings ifhe is present. If the Secretary is not present, the chainnan shall appoint a secretary of the meeting. The 
chairman of the meeting may appoint one or more inspectors of election to determine the qualification of voters, the validity of proxies, and 
the results of ballots. 

2.11 Action Without Meeting. 

Action required or pem1itted to be taken at a shareholders' meeting may be taken without a meeting and without action 
by the Board of Directors if the action is taken by all the shareholders entitled to vote on the action in the manner provided in the Virginia 
Stock Corporation Act. 

2.12 Shareholders' List for Meeting. 

(a) The officer or agent having charge of the share transfer records of the corporation shall make, at least ten 
(I 0) days before each meeting of shareholders, a complete list of the shareholders entitled to vote at such meeting or any adjournment 
thereof, with the address of and the number of shares held by each . The list shall be arranged by voting group and within each voting group 
by class or series of shares. For a period often (I 0) days prior to the meeting, the list of shareholders shall be kept on file at the registered 
office of the corporation or at its principal office or at the office of its transfer agent or registrar and shall be subject to inspection by any 
shareholder at any time during usual business hours. Such list shall also be produced and kept open at the time and place of the meeting and 
shall be subject to the inspection of any shareholder during the whole time of the meeting for the purposes thereof. The original share transfer 
records shall be prima facie evidence as to who are the shareholders entitled to examine such list or transfer records or to vote at any meeting 
of shareholders. 

(b) If the requirements of this action have not been substantially complied with, the meeting shall, on the demand 
of any shareholder in person or by proxy, be adjourned until the requirements are complied with. Refusal or failure to prepare or make 
available the shareholders' list does not affect the validity of action taken at the meeting prior to the making of any such demand, but any 
action taken by the shareholders after the making of any such demand shall be invalid and of no effect. 

3.01 Powers. 

ARTICLE Ill 
DIRECTORS 

All corporate powers shall be exercised by or under the authority of, and the business and affairs of the corporation 
managed under the direction of, the Board of Directors, subject to any limitation set forth in the Articles oflncorporation. 

3.02 Composition of the Board of Directors. 

The Board of Directors shall consist ofno less than seven directors and no more than thirteen directors, as determined by 
the Board of Directors from time to time by resolution. The majority of the directors shall be independent directors. For purposes of these 
Bylaws, "independent director" shall mean a director who is "independent" under the listing standards of any national securities exchange 
upon which the corporation's shares are listed (but not the listing standards relating to the independence of the members ofaudit 
committees). The Board, acting in good faith, shall determine whether a director is an independent director, and shall have the exclusive 
right and power to interpret and apply the provisions of this Section 3.02. The validity of any action taken by the Board shall not be affected 
by the failure to have a majority of independent directors or by the existence of a vacancy at the time such action was taken. 

3.03 Director Nominations. 

(a) Nomination of candidates for election as directors of the corporation at any annual or special meeting of 
shareholders may be made (i) pursuant to the corporation's notice of meeting, (ii) by, or at the direction of, the Board of Directors or (iii) by 
any shareholder of the corporation who was a shareholder of record both at the time of giving notice provided for in this Section 3.03 and at 
the time of the applicable meeting, who is entitled to vote at the applicable meeting and who complied with the notice procedures set forth 
in this Section 3.03 (and, in the case ofa special meeting, provided that the Board of Directors has determined that directors shall be elected 
at such special meeting). Only persons nominated in accordance with the procedures set 
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forth in this Section 3 .03 or Section 3 .16 shall be eligible for election as directors at an annual or special meeting of shareholders. 
Nominations other than those made by, or at the direction of, the Board of Directors shall be made pursuant to timely notice in writing to the 
Secretary of the corporation as set forth in this Section 3 .03. The public announcement of a postponement or adjournment of an annual or 
special meeting to a later date or time shall not commence a new time period for the giving of a shareholder's notice pursuant to any 
provision of this Section 3.03 . 

(b) With respect to an annual meeting, to be timely, a shareholder's notice (other than a notice pursuant to Section 
3.16 of these Bylaws) must be given, either by personal delivery or by United States certified mail, postage prepaid, and received at the 
principal executive offices of the corporation not earlier than the close of business on the I 20th day prior to the first anniversary of the date 
of mailing of the notice for the preceding year's annual meeting and not later than the close of business on the 90th day prior to the first 
anniversary of the date of mailing of the notice for the preceding year's annual meeting; provided, however, that in the event that no annual 
meeting was held in the preceding year or the date of the mailing of the notice for the current year's annual meeting is advanced or delayed 
by more than 30 days from the first anniversary of the date of mailing of the notice for the preceding year's annual meeting, notice by the 
shareholder, to be timely, must be so delivered not earlier than the close of business on the I 20th day prior to the date of mailing of the 
notice for the annual meeting and not later than the close ofbusiness on the later of the 90th day prior to the date of mailing of the notice for 
the annual meeting or the I 0th day following the day on which public announcement of the date of mailing of the notice forthe meeting is 
first made by the corporation. 

(c) With respect to a special meeting, to be timely, a shareholder's notice must be given, either by personal 
delivery or by United States certified mail, postage prepaid, and received at the principal executive offices of the corporation not earlier than 
the close of business on the I 20th day prior to such special meeting and not later than the close of business on the later of the 90th day prior 
to such special meeting or the I 0th day following the day on which public announcement is first made of the date of the special meeting and 
the nominees proposed by the Board of Directors to be elected at such meeting. 

(d) The shareholder's notice required by this Section 3.03 shall set forth, as of the date of delivery of the notice to 
the Secretary of the corporation (i) as to each person whom the shareholder proposes to nominate for election or re-election as a director: 
(I) the nominee's name, age, business address and residence address; (2) the nominee's principal occupation or employment; (3) the class and 
number of shares of the corporation's stock owned beneficially or ofrccord by the nominee on the date of the shareholder's notice; (4) any 
other information relating to the nominee that would be required to be disclosed in a proxy statement soliciting proxies to elect the nominee 
pursuant to Regulation 14A under the Exchange Act, or any successor provision, and the nominee's written consent to be named in the 
proxy statement as a nominee and to serve as a director if elected; and (5) a statement whether such person intends to comply with the 
Board's corporate governance policies with respect to director resignations; and (ii) as to the shareholder giving the notice and each 
beneficial owner, if any, on whose behalf the nomination is made: (I) the name and address of the shareholder, as they appear on the 
corporation's stock transfer books, and name and address, if different, of such beneficial owner; (2) the class and number of shares of stock of 
the corporation that are owned beneficially or ofrecord by the shareholder or beneficial owner; (3) a representation that the shareholder is a 
shareholder ofrecord and intends to appear in person or by proxy at the meeting to nominate the person of persons specified in the notice; 
and (4) a description of all arrangements or understandings between the shareholder or beneficial owner and each nominee pur.mant to which 
the nomination or nominations are to be made by the shareholder. 

(e) For purposes of this Section 3.03, (i) the "date of mailing of the notice" means the date of the proxy statement 
for the solicitation of proxies for election of directors and (ii) "public announcement" means disclosure either (I) in a press release reported 
by the Dow Jones News Service, Associated Press or comparable national news service, or in a press release transmitted to the principal 
securities exchange on which the corporation's common stock is traded, or (2) in a document filed by the corporation with the United States 
Securities and Exchange Commission. 

3.04 Election and Term of Office. 

Except as provided in the Articles oflncorporation and Section 3.05 of these Bylaws, directors shall be elected at the 
annual meeting of shareholders (or at any special meeting in lieu thereof). The terms of all directors shall expire at the next annual meeting of 
shareholders following their election, or upon their earlier death, resignation or removal. Despite the expiration of a director's term, the 
director shall continue to hold office until a successor is elected and qualifies or until there is a decrease in the number of directors. A 
decrease in the number of directors shall not shorten an incumbent director's term. No individual shall be named or elected as a director 
without his prior consent. 

3.05 Vacancies. 

Unless the Articles of Incorporation provide otherwise, if a vacancy occurs on the Board of Directors, including a vacancy 
resulting from an increase in the number of directors, the shareholders may fill the vacancy, or a majority of the entire Board of Directors then 
in office, upon recommendation of the Nominating Committee, may fill the vacancy, or if the directors remaining in 
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office constitute fewer than a quorum, they may fill the vacancy by the affirmative vote of a majority of directors remaining in office. Unless 
the Articles of Incorporation provide otherwise, if the vacant office was held by a director elected by a voting group of shareholders, only the 
holders of that voting group are entitled to vote to fill the vacancy ifit is to be filled by the shareholders. A vacancy that will occur at a 
specific later date may be filled before the vacancy occurs but the new director may not take office until the vacancy occurs. 

3.06 Resignation and Removal of Directors. 

(a) A director may resign at any time by delivering written notice to the Board of Directors, the Chairman, the 
Chief Executive Officer, the President, or the Secretary. A resignation is effective when the notice is delivered unless the notice specifies a 
later effective date . If a resignation is made effective at a later date, the Board of Directors may fill the pending vacancy before the effective 
date if the Board of Directors provides that the successor will not take office until the effective date of the resignation. 

(b) A director may be removed only for cause, as defined in the Articles of Incorporation, by the shareholders at a 
meeting (which may be an annual meeting or a special meeting) of the shareholders held in accordance with these Bylaws. The notice for 
such meeting must state that the purpose, or one of the purposes of the meeting is the removal of such director, specify the alleged grounds 
for such removal, and include any statement that such director provides in response to such allegations. If a director has been elected by a 
voting group of shareholders, only the shareholders of that voting group may participate in the vote to remove him. Unless the Articles of 
Incorporation require a greater vote, a director may be removed ifthe number of votes cast to remove him constitutes a majority of the votes 
entitled to be cast at an election of directors of the voting group or voting groups by which such director was elected. 

3.07 Place of Meetings. 

The Board of Directors may hold regular or special meetings in or out of the Commonwealth of Virginia. 

3.08 Regular Meetings. 

Unless the Articles of Incorporation provide otherwise, regular meetings of the Board of Directors may be held, without 
notice of the date, time, place, or purpose of the meeting, as may be designated from time to time by resolution of the Board. 

3.09 Special Meetings - Call and Notice. 

(a) Special meetings of the Board ofDirectors may be called at any time by the Chairman of the Board or, if the 
Chairman is absent or unable or unwilling to act, the Chief Executive Officer, or if the Chief Executive Officer is absent or unwilling or 
unable to act, the President (if the President is a director) or the Secretary or three or more directors. Notice of any special meeting shall be 
given to each director at least 24 hours prior thereto either personally or by telephone, telegram or facsimile transmission, at least 48 hours 
prior to the meeting by overnight air courier, or at least five days prior thereto by mail, addressed to such director at his address as it appears 
in the records of the corporation. Such notice shall be deemed to be delivered when sent by facsimile transmission to the facsimile number of 
a director appearing in the corporation 's records, or when delivered to the telegraph company if sent by telegram, or when given to the air 
courier company, or when deposited in the United States mail so addressed, with postage thereon prepaid. The notice need not describe the 
purpose of the special meeting unless required by the Articles oflncorporation. 

(b) A director may waive any notice required by these Bylaws, the Articles oflncorporation, or law before or after 
the date and time stated in the notice for a meeting, and such waiver shall be equivalent to the giving of such notice. Except as provided in 
the next sentence, the waiver shall be in writing, signed by the director entitled to notice, and filed with the minutes or corporate records. A 
director's attendance at or participation in a meeting waives any required notice to such director of the meeting, unless the director at the 
beginning of the meeting or promptly upon his arrival objects to holding the meeting or transacting business at the meeting and does not 
thereafter vote for or assent to action taken at the meeting. 

3.10 Meetings by Telephone. 

Unless the Articles oflncorporation provide otherwise, the Board ofDirectors may permit any or all directors to 
participate in a regular or special meeting by, or conduct the meeting through the use of any means of communication by which all directors 
participating may simultaneously hear each other during the meeting. A director participating in a meeting by this means is deemed to be 
present in person at the meeting. 
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3.11 Quorum; Vote. 

(a) Unless the Articles oflncorporation or these Bylaws require a greater number for the transaction of all business 
or any particular business, a quorum of a Board of Directors consists of a majority of the number of directors prescribed by the Articles of 
Incorporation or these Bylaws as constituting the size oft he Board of Directors. If a quorum is present when a vote is taken, the affirmative 
vote of a majority of directors present is the act of the Board of Directors unless the Articles oflncorporation require the vote of a greater 
number of directors. 

(b) Notwithstanding the provisions of Section 3.1 l(a), the affirmative vote ofa majority of the entire Board of 
Directors shall be required to: (1) amend the Articles of Incorporation or these Bylaws; (ii) adopt a plan of liquidation or dissolution of the 
corporation; (iii) approve any merger, consolidation or other business combination of the corporation or any of its subsidiaries with any 
person (other than a wholly owned subsidiary of the corporation), or any acquisition or disposition by the corporation or any of its 
subsidiaries of assets or businesses (in one transaction or a series of transactions) which assets or businesses have an aggregate market value 
equal to 1 0% or more of either (A) the aggregate market value of all the corporation's assets prior to the consummation of the proposed 
transaction determined on a consolidated basis, or (B) 10% of the aggregate market value of all the outstanding capital stock of the 
corporation, (iv) issue any shares of capital stock or other securities of the corporation or options, warrants or other rights to acquire capital 
stock or securities convertible into or exchangeable for capital stock of the corporation (other than as approved by the Compensation 
Committee); and (v) engage in any line of business from which the corporation would derive material revenue or make a material investment 
or incur material liabilities other than (A) businesses in which the corporation is engaged on the effective date of the plan of reorganization 
of NVR L.P. and (B) other homebuilding or related financial services businesses, including any financial services businesses related to 
mortgage origination, mortgage servicing or residential real estate financing. Approval by the corporation, as shareholder, of any action 
taken by a subsidiary of the corporation of the type described in clause (iii) shall require prior approval by a majority of the entire Board of 
Directors. 

3.12 Presumption of Assent. 

A director who is present at a meeting of the Board of Directors when corporate action is taken is deemed to have assented 
to the action taken unless (i) he objects at the beginning of the meeting, or promptly upon his arrival, to holding it or transacting specified 
business at the meeting, or (ii) he votes against, or abstains from, the action taken. 

3.13 Board Action Without a Meeting. 

Unless the Articles of Incorporation provide otherwise, action required or permitted by law to be taken at a meeting of the 
Board of Directors may be taken without a meeting ifthe action is taken by all members of the Board. The action shall be evidenced by one 
or more written consents stating the action taken, signed by each director either before or after the action taken, and included in the minutes 
or filed with the corporate records reflecting the action taken. Action taken under this Section 3.13 is effective when the last director signs 
the consent unless the consent specifies a different effective date, in which event the action taken is effective as of the date specified therein 
provided the consent states the date of execution by each director. A consent signed under this Section 3.13 has the effect ofa meeting vote 
and may be described as such in any document. 

3.14 Advisors. 

The Board of Directors may designate, from time to time, individuals who will be retained by the corporation as advisors 
to the Board of Directors. Advisors to the Board of Directors will have such duties and compensation as may be determined by the Board of 
Directors and set forth in separate advisory agreements. Advisors to the Board ofDirectors shall be subject to the same policies regarding 
corporation opportunities, conflicts of interest, confidentiality, securities trdding and affiliate transactions as applicable to directors, and 
advisors shall be entitled to the same indemnification from the corporation as directors. 

3.15 Compensation. 

Unless the Articles oflncorporation provide otherwise. the Board of Directors may fix the compensation of directors, 
advisors and members of commillees and may provide for reimbursements for expenses. No such compensation shall preclude any director or 
advisor from serving the corporation in any other capacity and receiving compensation therefor. 

3.16 Proxy Access. 

(a) The corporation shall include in its proxy statement for an annual meeting of shareholders the name, together 
with the Required Information (as defined below), of any person nominated for election (a "Shareholder Nominee") to the Board of Directors 
by a shareholder that satisfies, or by a group of no more than twenty (20) shareholders that satisfy, the requirements of this Section 3.16 (an 
"Eligible Shareholder"), and that expressly elects at the time of providing the notice required by 
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this Section 3.16 (the "Nomination Notice") to have its nominee included in the corporation's proxy materials pursuant to this Section 3 .16. 

(b) To be timely, a shareholder's Nomination Notice must be given, either by personal delivery or by United 
States certified mail, postage prepaid, and received at the principal executive offices of the corporation not earlier than the close of business 
on the I 50th day prior to the first anniversary of the date of mailing of the notice for the preceding year's annual meeting and not later than 
the close of business on the )20th day prior to the first anniversary of the date of mailing of the notice for the preceding year's annual 
meeting; provided, however, that in the event that the annual meeting is called for a date that is more than thirty (30) days before or after the 
anniversary of the preceding year's annual meeting, notice by the shareholder, to be timely, must be so delivered not earlier than the close of 
business on the I 20th day prior to the date of mailing of the notice for such annual meeting and not later than the close of business on the 
later of the 90th day prior to the date of mailing of the notice for such annual meeting or the 10th day following the day on which public 
announcement of the date of mailing of the notice for such meeting is first made by the corporation. The public announcement ofa 
postponement or adjournment of an annual meeting shall not commence a new time period for the giving ofa Nomination Notice as 
described above. 

(c) For purposes of this Section 3.16, the "Required Information" that the corporation will include in its proxy 
statement is (i) the information concerning the Shareholder Nominee and the Eligible Shareholder that is required to be disclosed in the 
corporation's proxy statement by the regulations promulgated under the Exchange Act, and (ii) ifthe Eligible Shareholder so elects, a 
Statement (as defined in Section 3. I 6(g)). To be timely, the Required Jnfonnation must be delivered to or mailed to and received by the 
Secretary within the time period specified in this Section 3 .16 for providing the Nomination Notice. 

(d) The number of Shareholder Nominees (including Shareholder Nominees that were submitted by an Eligible 
Shareholder for inclusion in the corporation 's proxy materials pursuant to this Section 3.16 but either are subsequently withdrawn or that the 
Board of Directors decides to nominate as Board of Director nominees), together with any nominees who were previously elected to the 
Board of Directors as Shareholder Nominees at any of the preceding two annual meetings and who are re-nominated for election at such 
annual meeting by the Board of Directors, appearing in the corporation's proxy materials with respect to an annual meeting of shareholders 
shall not exceed twenty percent (20%) of the number of directors in office as of the last day on which a Nomination Notice may be delivered 
pursuant to this Section 3.16, or if such amount is not a whole number, the closest whole number below twenty percent (20%). In the event 
that the number of Shareholder Nominees submitted by Eligible Shareholders pursuant to this Section 3.16 exceeds this maximum number, 
each Eligible Shareholder will select one Shareholder Nominee for inclusion in the corporation's proxy materials until the maximum number 
is reached, going in order of the amount (largest to smallest) of shares of the capital stock of the corporation each Eligible Shareholder 
disclosed as owned in its respective Nomination Notice submitted to the c01poration and confirmed by the corporation. If the maximum 
number is not reached after each Eligible Shareholder has selected one Shareholder Nominee, this selection process will continue as many 
times as necessary, following the same order each time, until the maximum number is reached. 

(e) For purposes of this Section 3.16, an Eligible Shareholder shall be deemed to "own" only those outstanding 
shares of the capital stock of the corporation as to which the shareholder possesses both (i) the full voting and investment rights pertaining to 
the shares and (ii) the full economic interest in (including the opportunity for profit and risk ofloss on) such shares; provided that the number 
of shares calculated in accordance with clauses (i) and (ii) shall not include any shares (x) sold by such shareholder or any of its affiliates in 
any transaction that has not been settled or closed, (y) borrowed by such shareholder or any of its affiliates for any purposes or purchased by 
such shareholder or any of its affiliates pursuant to an agreement to resell or (z) subject to any option, warrant, forward contract, swap, 
contract of sale, or other derivative or similar agreement entered into by such shareholder or any of its affiliates, whether any such instrument 
or agreement is to be settled with shares or with cash based on the notional amount or value of shares of outstanding capital stock of the 
corporation, in any such case which instrument or agreement has, or is intended to have, the purpose or effect of (I) reducing in any manner, 
to any extent or at any time in the future, such shareholder's or its affiliates' full right to vote or direct the voting of any such shares, and/or 
(2) hedging, offsetting or altering to any degree gain or loss arising from the full economic ownership of such shares by such shareholder or 
affiliate. A shareholder shall "own" shares held in the name of a nominee or other intermediary so long as the shareholder retains the right to 
instruct how the shares are voted with respect to the election of directors and possesses the full economic interest in the shares. A person's 
ownership of shares shall be deemed to continue during any period in which (i) the person has loaned such shares, provided that the person 
has the power to recall such loaned shares on no more than three (3) business days' notice; or (ii) the person has delegated any voting power 
by means of a proxy, power ofattomey or other instrument or arrangement that is revocable at any time by the person. The terms "owned," 
"owning" and other variations of the word "own" shall have correlative meanings. Whetherout!>tanding shares of the capital stock of the 
corporation are "owned" for these purposes shall be determined by the Board of Directors, which determination shall be conclusive and 
binding on the corporation and its shareholders. 

(t) An Eligible Shareholder must have owned (as defined above) continuously for at least three (3) years that 
number of shares of capital stock as shall constitute five percent (5%) or more of the outstanding capital stock of the corporation (the 
"Required Shares") as of both (i) a date within seven (7) days prior to the date of the Nomination Notice and (ii) the record date for 
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determining shareholders entitled to vote at the annual meeting. For purposes of satisfying the foregoing ownership requirement under this 
Section 3.16, (i) the shares of the capital stock of the corporation owned by one or more shareholders, or by the person or persons who own 
shares of the capital stock of the corporation and on whose behalf any shareholder is acting, may be aggregated, provided that the number of 
shareholders and other persons whose ownership of shares of capital stock of the corporation is aggregated for such purpose shall not exceed 
twenty (20), and (ii) a group of funds under common management and investment control shall be treated as one shareholderor person for 
th is purpose. No person may be a member of more than one group of persons constituting an Eligible Shareholder under this Section 3.16. 
For the avoidance of doubt, if a group of shareholders aggregates ownership of shares in order to meet the requirements under this Section 
3 .16, all shares held by each shareholder constituting their contribution to the foregoing five percent (5%) threshold must be held by that 
shareholder continuously for al least three (3) years, and evidence of such continuous ownership shall be provided as specified in this 
Section 3. l 6(f). 

Within the time period specified in this Section 3.16 for providing the Nomination Notice. an Eligible Shareholder must 
provide the following information in writing to the Secretary of the corporation : 

(i) one or more written statements from the record holder of the shares (and from each intermediary 
through which the shares are or have been held during the requisite three (3)-year holding period) verifying that, as ofa date within seven (7) 
days prior to the date of the Nomination Notice, the Eligible Shareholder owns, and has owned continuously for the preceding three (3) 
years, the Required Shares, and the Eligible Shareholder's agreement to provide, within five (5) business days after the record date for the 
annual meeting, written statements fi'om the record holder and intermediaries verifying the Eligible Shareholder's continuous ownership of 
the Required Shares through the record date; 

(ii) the written consent of each Shareholder Nominee to being named in the proxy statement as a 
nominee and to serving as a director if elected; 

(iii) a copy of the Schedule 14N that has been filed with the United States Securities and Exchange 
Commission as required by Rule l 4a-l 8 under the Exchange Act, as such rule may be amended; 

(iv) a description of all direct and indirect compensation and other material monetary agreements, 
arrangements, and understandings during the past three years, and any other material relationships, between or among the Eligible 
Shareholder and its affiliates and associates, or others acting in concert therewith, on the one hand, and each Shareholder Nominee, and each 
Shareholder Nominee's respective affiliates and associates, or others acting in concert therewith, on the other hand, including, without 
limitation all information that would be required to be disclosed pursuant to Item 404 of Regulation S-K ifthe Eligible Shareholder making 
the nomination or on whose behalf the nomination is made, or any affiliate or associate thereof or person acting in concert therewith, were 
the "registrant" for purposes of Item 404 and the nominee were a director or executive officer of such registrant; 

(v) a description of any agreement, arrangement or understanding (including any derivative or short 
positions, profit interests, options, warrants, stock appreciation or similar rights, hedging transactions, and borrowed or loaned shares) that 
has been entered into as oft he date of the shareholder's notice by, or on behalf of, the Eligible Shareholder, the effect or intent of which is to 
mitigate loss, manage risk or benefit fi'om share price change for, or maintain, increase or decrease the voting power of, such Eligible 
Shareholder with respect to shares of stock of the corporation, and a representation that the Eligible Shareholder will notify the corporation 
in writing of any such agreement, arrangement or understanding in effect as of the record date for the meeting promptly following the later of 
the record date or the date notice of the record date is first publicly disclosed; 

(vi) a representation whether the Eligible Shareholder will engage in a solicitation with respect to the 
nomination or business and, if so, the percentage of shares of the corporation's capital stock entitled to vote on such matter that are believed 
or intended to be held by the shareholders to be solicited, the approximate number of shareholders to be solicited ifless than all, and the 
name of each participant (as defined in Item 4 of Schedule l 4A under the Exchange Act, regardless of whether such solicitation is subject to 
such provision) in such solicitation; 

(vii) a representation that the Eligible Shareholder (including each member ofany group of shareholders 
that together is an Eligible Shareholder under Section 3 .16) (A) acquired the Required Shares in the ordinary course of business and not with 
the intent to change or influence control at the corporation, and does not presently have such intent, (B) intends to appear in person or by 
proxy at the annual meeting to present the nomination, (C) intends to continue to own the Required Shares for at least one year following the 
annual meeting, (D) has not nominated and will not nominate for election to the Board of Directors at the annual meeting any person other 
than the Shareholder Nominee(s) being nominated pursuant to this Section 3.16, (E) has not engaged and will not engage in, and has not and 
will not be a "participant" in, another person's "solicitation" within the meaning of Rule l 4a-l (I) under the Exchange Act in support of the 
election of any individual as a director at the annual meeting other than its Shareholder Nominee or a nominee of the Board of Directors, (F) 
will not distribute to any shareholder any form of proxy for the annual meeting other than the form distributed by the corporation and (G) in 
the case ofa nomination by a group of shareholders that 
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together is an Eligible Shareholder, the designation by all group members of one group member that is authorized to act on behalf of all such 
members with respect to the nomination and matters related thereto, including any withdrawal of the nomination; and 

(viii) an undertaking that the Eligible Shareholder agrees to (A) own the Required Shares through the 
date of the annual meeting, (B) assume all liability stemming from any legal or regulatory violation arising out of the Eligible Shareholder's 
communications with the shareholders of the corporation or out of the infonnation that the Eligible Shareholder provided to the corporation, 
(C) indemnify and hold harmless the corporation and each ofits directors, officers and employees individually against any liability, loss or 
damages in connection with any threatened or pending action, suit or proceeding, whether legal, administrative or investigative, against the 
corporation or any of its directors, officers or employees arising out of any nomination, solicitation or other activity by the Eligible 
Shareholder in connection with its efforts to elect the Shareholder Nominee pursuant to this Section 3.16, (D) comply with all other laws and 
regulations applicable to any solicitation in connection with the annual meeting and (E) provide to the corporation prior to the annual 
meeting such additional information as necessary with respect thereto. 

(g) The Eligible Shareholder may provide to the Secretary of the corporation, at the time the information required 
by this Section 3 .16 is provided, a written statement for inclusion in the corporation's proxy statement for the annual meeting, not to exceed 
five hundred (500) words, in support of the Shareholder Nominee's candidacy (the "Statement"). Notwithstanding anything to the contrary 
contained in this Section 3.16, the corporation may omit from its proxy materials any infonnation or Statement (or portion thereof) that it, in 
good faith, believes would violate any applicable law or regulation. 

(h) Within the time period specified in this Section 3.16 for delivering the Nomination Notice, a Shareholder 
Nominee must deliver to the Secretary of the corporation a written representation and agreement that the S)rnreholder Nominee (i) is not and 
will not become a party to any agreement, arrangement or understanding with, and has not given any commitment or assurance to, any 
person or entity as to how such person, if elected as a director of the corporation, will act or vote on any issue or question, (ii) is not and will 
not become a party to any agreement, arrangement or understanding with any person or entity other than the corporation with respect to any 
direct or indirect compensation, reimbursement or indemnification in connection with service or action as a director, and (iii) will comply 
with all of the corporation's corporate governance, conflict of interest, confidentiality and stock ownership and trading policies and 
guidelines, and any other corporation policies and guidelines applicable to directors, as well as any applicable law, rule or regulation or 
listing requirement. At the request of the corporation, the Shareholder Nominee must submit all completed and signed questionnaires 
required of the corporation's directors and officers. The corporation may request such additional information as necessary to permit the Board 
of Directors to detennine whether each Shareholder Nominee is independent under the listing standards of the principal U.S. exchange upon 
which the corporation's capital stock is listed, any applicable rules of the United States Securities and Exchange Commission and any 
publicly disclosed standards used by the Board of Directors in detennining and disclosing the independence of the corporation's directors 
(the "Applicable Independence Standards"). Ifthe Board of Directors determines that a Shareholder Nominee is not independent under the 
Applicable Independence Standards, the Shareholder Nominee will not be eligible for inclusion in the corporation's proxy materials. 

(i) Any Shareholder Nominee who is included in the corporation's proxy materials for a particular annual meeting 
of shareholders but either (i) withdraws from or becomes ineligible or unavailable for election at the annual meeting, or (ii) does not receive 
at least twenty-five percent (25%) of the votes cast "for" the Shareholder Nominee's election, will be ineligible to be a Shareholder Nominee 
pursuant to this Section 3 .16 for the next two (2) annual meetings. 

(j) The corporation shall not be required to include, pursuant to this Section 3 .16, any Shareholder Nominees in 
its proxy materials for any meeting of shareholders (i) for which the Secretary of the corporation receives a notice that a shareholder has 
nominated a person for election to the Board of Directors pursuant to the advance notice requirements for shareholder nominees for director 
set forth in Section 3 .03 of Article m and such shareholder does not expressly elect at the time of providing the notice to have its nominee 
included in the corporation's proxy materials pursuant to this Section 3 .16, (ii) ifthe Eligible Shareholder who has nominated such 
Shareholder Nominee has engaged in or is currently engaged in, or has been or is a "participant" in another person's, "solicitation" within 
the meaning of Rule 14a-1 (I) under the Exchange Act in support of the election of any individual as a director at the meeting other than its 
Shareholder Nominee(s) or a nominee of the Board of Directors, (iii) who is not independent under the Applicable Independence Standards, 
as detennined by the Board of Directors, (iv) whose election as a member of the Board of Directors would cause the corporation to be in 
violation of these Bylaws, the Articles oflncorporation, the listing standards of the principal exchange upon which the corporation's capital 
stock is traded, or any applicable law, rule or regulation, (v) who is or has been, within the past three years, an officeror directorof a 
competitor, as defined in Section 8 of the Clayton Antitrust Act of 1914, (vi) who is a named subject of a pending criminal proceeding 
(excluding traffic violations and other minor offenses) or has been convicted in such a criminal proceeding within the past ten (I 0) years, 
(vii) who is subject to any order of the type specified in Rule 506(d) of Regulation D promulgated under the Securities Act of 1933, as 
amended, (viii) if such Shareholder Nominee or the applicable Eligible Shareholder shall have provided information to the corporation in 
respect to such nomination that was untrue in any material respect or omitted to state a material fact necessary in order to make the statement 
made, in light of the circumstances under which it was made, not misleading, as determined by the Board of Directors, or (ix) ifthe Eligible 
Shareholder or applicable 
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Shareholder Nominee otherwise contravenes any of the agreements or representations made by such Eligible Shareholder or Shareholder 
Nominee or fails to comply with its obligations pursuant to this Section 3.16. 

(k) Notwithstanding anything to the contrary set forth herein, the Board of Directors or the person presiding at the 
meeting shall declare a nomination by an Eligible Shareholder to be invalid, and such nomination shall be disregarded notwithstanding that 
proxies in respect of such vote may have been received by the corporation, if(i) the Shareholder Nominee(s) and/or the applicable Eligible 
Shareholder shall have breached its or their obligations, agreements or representations under this Section 3.16, as determined by the Board of 
Directors or the person presiding at the annual meeting of shareholders, or (ii) the Eligible Shareholder (or a qualified representative thereof) 
does not appear at the annual meeting of shareholders to present any nomination pursuant to this Section 3 .16. 

(I) The Eligible Shareholder (including any person who owns shares of capital stock of the corporation that 
constitute part of the Eligible Shareholder's ownership for purposes of satisfying Section 3. l 6(t) hereof) shall file with the United States 
Securities and Exchange Commission any solicitation or other communication with the corporation's shareholders relating to the meeting at 
which the Shareholder Nominee will be nominated, regardless of whether any such filing is required under Regulation 14A of the Exchange 
Act or whether any exemption from filing is available for such solicitation or other communication under Regulation 14A of the Exchange 
Act. 

(m) For purposes of this Section 3.16, (i) the "date of mailing of the notice" means the date of the proxy statement 
for the solicitation of proxies for election of directors and (ii) "public announcement" means disclosure either (I) in a press release reported 
by the Dow Jones News Service, Associated Press or comparable national news service, or in a press release transmitted to the principal 
securities exchange on which the corporation's conunon stock is traded, or (2) in a document filed by the corporation with the United States 
Securities and Exchange Commission. 

4.01 Standing Committees. 

ARTICLE IV 
COMMITTEES 

(a) The Board of Directors shall have four standing committees: an Audit Committee, a Compensation 
Committee, a Nominating Committee and an Executive Committee. Each standing committee shall have not less than four members, who 
will be appointed by a majority ofthe entire Board ofDirectors. Each memberofthe Audit, Compensation and Nominating Committees 
shall be an independent director. 

(b) Compensation Committee. 

The Compensation Committee shall have such powers, authority and responsibilities as may be determined by a 
majority of the entire Board of Directors. 

(c) Nominating Committee. 

The Nominating Committee shall have such powers, authority and responsibilities as may be determined by a 
majority of the entire Board of Directors. 

(d) Executive Committee. 

The Executive Committee shall have such powers, authority and responsibilities as may be determined by a 
majority of the entire Board ofDirectors. 

4.02 Other Committees. 

Unless the Articles oflncorporation provide otherwise, the Board of Directors may create other committees and appoint 
members of the Board of Directors to serve on them. Each such other committee shall have three or more members, who will be appointed by 
a majority of the entire Board of Directors. 

4.03 Committee Authority. 

(a) The creation ofa committee, the appointment of its members and the determination of its functi ons and duties 
shall be approved by a majority of the entire Board of Directors. Board or committee members shall have the right to request and receive such 
information, reports and/or backup data from employees of the corporation or the corporation's auditors. as the case 
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may be, as they deem necessary to assist them in the conduct of their duties, and any committee shall have the right upon the affim1ative vote 
of the majority of the entire Board of Directors to retain such advisors and consultants as it deems necessary or appropriate to assist the 
members in carrying out the conunittee's responsibilities. 

(b) To the extent specified by the Board of Directors or in the Articles oflncorporation, each committee may 
exercise the authonty of the Board of Directors, except that a committee may not : (i) approve or recommend to shareholders action that is 
required by law to be approved by shareholders; (1i) fill vacancies on the Board or on any of its committees; (iii) amend the Articles of 
Incorporation; (iv) adopt, amend, or appeal these Bylaws; (v) approve a plan of merger not requiring shareholder approval; (vi) authorize or 
approve a distribution or dividend; (vii) authorize or approve the issuance or sale or contract for sale of shares, or determine the designation 
and relative rights, preferences, and limitations of a class or serie of shares, except that the Board of Directors may authorize a committee, or 
a senior executive officer of the corporation, to do so within limits specifically prescribed by the Board of Directors; or (vi ii) take any other 
action that is not pemutted to be taken by a committee under applicable law. 

4.04 Conduct of Meetings. 

Each committee referred to or provided for in these Bylaws shall have authority, except as may otheiwise be required by 
law or by resolutions of the Board of Directors, to fix its own rules of procedure and to meet where and as provided by such rules; provided, 
ho wel'er, not less than a majority in number of the designated members of any committee shall be required to constitute a quorum for any 
committee meeting, and where a quorum is present, the affirmative vote ofa majority of the directors present at any committee meeting shall 
be required to approve any action taken by the committee. 

5.01 Required Officers; Other Officers. 

ARTICLE V 
OFFICERS 

The corporation shall have a President and a Secretary and may have such other officers as are appointed by the Board of 
Directors or by other officers authorized by the Board to appoint additional officers. Each officer shall perform the duties prescribed by the 
Board of Directors or by direction of an officer authorized by the Board of Directors to prescribe the duties ofother officers. The Board may 
appoint a Chainnan of the Board and, if the Board so designates, the Chairman of the Board may be an officer of the corporation. The same 
individual may simultaneously hold more than one office . 

5.02 Appointment and Term of Office. 

Each officer of the corporation shall be appointed by the Board of Directors, or by another officer authorized by the Board 
to appoint additional officers, and shall serve at the pleasure of the Board of Directors or such other officer and until his successor shall have 
been chosen and qualified, or until his earlier death, resignation or removal. Appointment of an officer shall not of itself create any 
contractual rights of the officer or the corporation. 

5.03 Resignation and Removal of Officers. 

An officer may resign at any time by delivering notice to the corporation. A resignation is effective when the notice is 
delivered unless the notice specifies a later effective date. If a resignation is made effective at a later date and the corporation accepts the 
future date, the Board of Directors may fill the pending vacancy before the effective date ifthe successor does not take office until the 
effective date. The Board of Directors may remove any officer at any time with or without cause and any officer or assistant officer, if 
appointed by another officer, may likewise be removed by such officer. 

5.04 Compensation of Officers. 

The Compensation Committee may fix the compensation ofofficers and provide for reimbursement of expenses. 

6.01 Issuance of Shares. 

ARTICLE VI 
SHARE PROVISIONS 

Any issuances of shares must be authorized by the Board of Directors. Shares may be issued for consideration consisting 
of any tangible or intangible property or benefit to the corporation, including cash, promissory notes, services performed, contracts for 
services to be performed, or other securities of the corporation. A good fa ith determination by the Board of Directors that the consideration 
received or to be received for the shares to be issued is adequate is conclusive insofar as the adequacy of 
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