
 
        January 21, 2015 
 
 
Zafar A. Hasan 
The AES Corporation 
zafar.hasan@aes.com  
 
Re: The AES Corporation 
 Incoming letter dated December 12, 2014 
 
Dear Mr. Hasan: 
 
 This is in response to your letters dated December 12, 2014 and January 20, 2015 
concerning the shareholder proposal submitted to AES by the New York City 
Employees’ Retirement System, the New York City Fire Department Pension Fund, the 
New York City Teachers’ Retirement System and the New York City Police Pension 
Fund.  We also have received letters on the proponents’ behalf dated January 14, 2015 
and January 20, 2015.  Copies of all of the correspondence on which this response is 
based will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml.  For your reference, a brief discussion of the Division’s informal 
procedures regarding shareholder proposals is also available at the same website address. 
 
        Sincerely, 
 
        Matt S. McNair 
        Special Counsel 
 
Enclosure 
 
cc:   Richard S. Simon 
 The City of New York  

Office of the Comptroller 
 rsimon@comptroller.nyc.gov 
 
  



 

 
        January 21, 2015 
 
 
 
Response of the Office of Chief Counsel  
Division of Corporation Finance 
 
Re: The AES Corporation 
 Incoming letter dated December 12, 2014 
 
 The proposal relates to director nominations.  
 
 We are unable to concur in your view that AES may exclude the proposal under 
rules 14a-8(b) and 14a-8(f).  Accordingly, we do not believe that AES may omit the 
proposal from its proxy materials in reliance on rules 14a-8(b) and 14a-8(f). 
 
        Sincerely, 
 
        Luna Bloom 
        Attorney-Advisor 
 



 
 
 
 
 
 

DIVISION OF CORPORATION FINANCE 
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS 

 
 

The Division of Corporation Finance believes that its responsibility with respect to 
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matter under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a particular matter to 
recommend enforcement action to the Commission.  In connection with a shareholder proposal 
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company 
in support of its intention to exclude the proposals from the Company’s proxy materials, as well 
as any information furnished by the proponent or the proponent’s representative. 

 
Although Rule 14a-8(k) does not require any communications from shareholders to the 

Commission’s staff, the staff will always consider information concerning alleged violations of 
the statutes administered by the Commission, including argument as to whether or not activities 
proposed to be taken would be violative of the statute or rule involved.  The receipt by the staff 
of such information, however, should not be construed as changing the staff’s informal 
procedures and proxy review into a formal or adversary procedure. 

 
It is important to note that the staff’s and Commission’s no-action responses to 

Rule 14a-8(j) submissions reflect only informal views.  The determinations reached in these 
no-action letters do not and cannot adjudicate the merits of a company’s position with respect to 
the proposal.  Only a court such as a U.S. District Court can decide whether a company is 
obligated to include shareholders proposals in its proxy materials.  Accordingly a discretionary 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have 
against the company in court, should the management omit the proposal from the company’s 
proxy material. 



Richard S. Simon 
Deputy General Counsel 

BY EMAIL 

THE CITY OF NEW YORK 
OFFICE OF THE COMPTROLLER 

1 CENTRE STREET. ROOM 602 
NEW YORK, N.Y. 10007-2341 

SCOTT M. STRINGER 
COMPTROLLER 

Securities and Exchange Commission 
Division of Corporation Finance 
Office of the Chief Counsel 
100 F Street, N .E. 
Washington. D.C. 20549 

Re: The AES Corporation; 

Email: 
rsimon@comptrol ler.nyc.gov 
Telephone: 212-669-4568 

January 20, 20 15 

Shareholder Proposal submitted by the New York City Retirement Systems 

To Whom It May Concern: 

I write on behalf of the New York City Retirement Systems (the "Systems"), in response to the 
January 20, 2015 letter (the "Company Reply Letter") from The AES Corporation ("1\ES" or the 
"Company") in further support of its December 12,2014 no-action request. The Company Reply 
Letter does not in any way remedy the fatal defects of its original request, because: 

• The proof of ownership letters from the Systems' custodian banks always showed continuous 
ownership for the required period, with no gap; 

• There was never any basis for AES to claim that notwithstanding those facially adequate 
letters, the Systems· multiple outside investment managers might have sold all of their 
collective holdings of over one million AES shares and repurchased them the next day; and 

• The Company's Deficiency Notices never gave any indication that notwithstanding the 
Systems' facially adequate ownership letters, the Company was asking for proofthat the 
Systems' holdings had not all been sold one day and bought back the next. 

Accordingly. the Systems again respectfully submit that the Company's request for "no-action" 
relief under Rules 14a-8(b) and (f) should be denied. 

Cc: Zafar A. Hasan, Esq. 
The AES Corporation 

Elizabeth A. Ising, Esq. 
Gibson, Dunn & Crutcher 
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January 20, 2015 

VIA E-MAIL 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: The AES Corporation 

Zafar A. Hasan 
Assistant General Counsel 

legal 

The AES Corporation 
4300 Wilson Boulevard 
Arlington, VA 22203 

tel 1 703 522 1315 
zafar.hasan@aes.com 
www.aes.com 

Stockholder Proposal of the New York City Employees ' Retirement System, the New York 
City Fire Department Pension Fund, the New York City Teachers ' Retirement System and 
the New York City Police Pension Fund 
Securities Exchange Act of 1934- Rule 14a-8 

Ladies and Gentlemen: 

On December 12, 2014, The AES Corporation (the "Company") submitted a letter (the "No­
Action Request") notifying the staff of the Division of Corporation Finance (the "Staff') of the 
Securities and Exchange Commission (the "Commission") that the Company intends to omit 
from its proxy statement and form of proxy for its 2015 Annual Meeting of Stockholders 
(collectively, the "20 15 Proxy Materials") a stockholder proposal (the "Proposal") and 
statements in support thereof received from Michael Garland on behalf of the Comptroller of the 
City ofNew York, Scott M. Stringer, as custodian and trustee of the New York City Employees' 
Retirement System, the New York City Fire Department Pension Fund, the New York City 
Teachers ' Retirement System and the New York City Police Pension Fund (collectively, the 
"Proponents"). The No-Action Letter indicated the Company's beliefthat the Proposal could be 
excluded from the 2015 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1) because 
the Proponents failed to provide the requisite proof of continuous ownership in response to the 
Company' s proper request for that information. As discussed in the No-Action Letter, the proof 
of ownership provided by the Proponents reflects an interruption in continuous ownership 
between October 31 , 2013 and November 1, 2013 (the "20 13 Ownership Gap"), which the 
Proponents failed to timely address in response to a proper deficiency notice (the "Deficiency 
Notice") that the Proponents received on November 5, 2014. 
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The Company received a letter dated January 14, 2015 from RichardS. Simon on behalf of the 
Proponents (the "Response Letter"). As further described below, the Company respectfully notes 
that the Response Letter: 

• asserts that the Deficiency Notice failed to clearly identify the 2013 Ownership Gap by 
referencing certain sections in the Deficiency Notice but omitting other language which 
clearly explains the 2013 Ownership Gap; 

• fails to demonstrate that the proof of ownership it had submitted to the Company 
established its eligibility to submit a proposal; and 

• was provided long after the 14-day deadline established under Rule 14a-8(f). 

I. The Deficiency Notice Clearly Identified the 2013 Ownership Gap. 

In the Response Letter, the Proponent identifies the following language included in the 
Deficiency Notice and asserts that the language does not clearly explain the 2013 Ownership 
Gap: 

In addition, the Bank Letters are insufficient because they report on the Proponents' 
ownership of the Company' s stock through October 31, 2013 and commencing on 
November 1, 2013 rather than verifying continuous ownership by the Proponents for the 
entire one-year period (emphasis in original). 

The Company believes that this language, by itself, clearly explains the 2013 Ownership Gap. 
The statement specifically identifies the dates for which continuous ownership had not been 
shown and also clearly indicates, with emphasis, that the deficiency is the failure to demonstrate 
continuous ownership. 

Moreover, while the foregoing language is, of itself, sufficient to identify the deficiency to the 
Proponent, the Proponent fails to address the fact that the Deficiency Notice included other 
language that also clearly stated why the proof of ownership that the Proponents had provided 
failed to satisfy the ownership requirements of Rule 14a-8(b ): 

The letters dated October 20, 2014 from BNY Mellon and State Street Bank and Trust 
Company enclosed with the Proposal (the "Bank Letters") are insufficient because they 
verify ownership from October 20, 2013 through October 31 , 2013 and from November 
1, 2013 through October 20, 20 14 rather than for the entire one-year period preceding and 
including October 21, 2014, the date the Proposal was submitted to the Company. 
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The Deficiency Notice further described how the Proponents could remedy the defects in their 
proof of ownership letters by stating: 

To remedy this defect, the Proponents must obtain new proof of ownership letters 
verifying their continuous ownership of the requisite number of Company shares for the 
one-year period preceding and including October 21 , 2014, the date the Proposal was 
submitted to the Company. 

The Deficiency Notice also stated that the Proponent's response must "be postmarked or 
transmitted electronically no later than 14 calendar days from the date you receive this letter." 

The Proponent cites Staff Legal Bulletin No. 14G (Oct. 16, 2012) ("SLB 14G") for the 
proposition that the Company's Deficiency Notice was inadequate when SLB 14G actually 
supports the adequacy of the Company's Deficiency Notice. In SLB 14G, the Staff expressed 
concern regarding the adequacy of companies' notices of defects, noting specifically that 
"companies' notices of defect are not adequately describing the defects or explaining what a 
proponent must do to remedy defects in proof of ownership letters." As an example, the Staff 
noted that "some companies ' notices of defect make no mention of the gap in the period of 
ownership covered by the proponent's proof of ownership letter" (emphasis added). Compare 
DST Systems, Inc. (avail. Feb. 4, 2014) (Staff noted that "DST' s request for additional 
information from the proponent did not mention the gap in the period of ownership covered by 
the proponent's proof of ownership letters"). As demonstrated above, the Deficiency Notice 
fully satisfied SLB 14G by specifically identifying the 2013 Ownership Gap, explaining why the 
Proponents ' proof of ownership was insufficient, and explaining to the Proponents that " [t]o 
remedy this defect, the Proponents must obtain new proof of ownership letters verifying their 
continuous ownership of the requisite number of Company shares" for the one-year period. 

In light of the language that the Company included in the Deficiency Notice, the Company 
respectfully asserts that the Deficiency Notice more than adequately identified the 2013 
Ownership Gap and what information the Proponent had to supply to cure the deficiency. 

II. In the Response Letter, the Proponent Does Not Address its Failure to Provide Proof of 
Continuous Ownership And Therefore Establish Its Eligibility to Submit a Stockholder 
Proposal. 

The Response Letter claims that " [t]he Company has not met its burden of showing under Rule 
14a-8(b) and Rule 14a-8( f)( 1) that the Systems did not continuous! y own at least $2,000 of AES 
stock for at least one year prior to the submission of the Proposal." However, the Company is 
under no such burden. Instead, it is the burden of the Proponents to establish that they are 
eligible to submit the Proposal. Rule 14a-8(b) explains: 
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[I]flike many shareholders you are not a registered holder, the company likely does not 
know that you are a shareholder, or how many shares you own. In this case, at the time 
you submit your proposal, you must prove your eligibility to the company. (emphasis 
added). 

In addition, Staff Legal Bulletin No. 14 specifies that when a stockholder proponent is not a 
registered holder, the stockholder " is responsible for proving his or her eligibility to submit a 
proposal to the company." See Section C.t.c, Staff Legal Bulletin No. 14 (July 13, 2001). 

The Proponents argue in the Response Letter that the Company should have stated that the 2013 
Ownership Gap might be attributable to a sale ofthe Proponents' shares on October 31,2013. 
However, in the No-Action Letter, the Company clearly stated that it does not know the reasons 
for the 2013 Ownership Gap and merely cites a sale as a possible explanation for the 2013 
Ownership Gap. 

The main point is that, under Rule 14a-8(b) and (f), the Proponent is required to provide proof of 
continuous ownership to establish eligibility and to respond to a deficiency letter, precisely so 
that the Company would not have to speculate as how the Proponent holds or manages its stock 
portfolio and whether the Proponent is actually eligible to submit a proposal. For this reason, 
Rule 14a-8(f) only requires the Company to "notify [a proponent] in writing of any procedural or 
eligibility deficiencies, as well as the time frame for [the proponent' s] response," which the 
Deficiency Notice clearly satisfied. 

III. In the Response Letter, the Proponent Attempts to Establish Proof of Ownership 
Outside the Timeframe Required by Rule 14a-8(f). 

Under Rule 14a-8(f), the Proponent has 14 days to respond to a notice of deficiency. In the 
Response Letter, the Proponent asserts that its proof of ownership letters include ownership 
through October 31, 2013 for the prior custodian and for the new custodian beginning on 
November 1, 2013, and that in any bank succession, the letters would follow this pattern. 
However, this is simply not the case. As noted in the No-Action Letter, in numerous cases, 
stockholders who submitted proposals provided proof of ownership letters verifying that the end 
date ofthe first record holder' s holding period matched the start date of the second holder' s 
holding period, therefore establishing continuous ownership. See Associated Estates Realty 
Corp. (avail. Mar. 17, 2014), Bank of America Corp. (avail. Feb. 29, 2012), Moody 's Corp. 
(avail. Jan. 29, 2008), Eastman Kodak Co. (avail. Feb. 19, 2002) and Comshare, Inc. (avail. Sept. 
5, 2001 ). Unlike the proof of ownership letters provided in these precedents, here the Proponents 
failed to adequately demonstrate their continuous ownership through a change in the record 
holder for their shares, notwithstanding that the Company timely provided the Deficiency Notice 
that specifically described the defect in the Proponents ' submission and explained what the 
Proponents must do to remedy the defect. As stated in the No-Action Request, "( e ]ven if the 



Office of Chief Counsel 
Division of Corporation Finance 
Page 5 

we are the energy 

2013 Ownership Gap relates to a change in record holders of the Proponents' shares rather than 
to a sale and purchase of Company stock by the Proponents, the Proponents failed to provide a 
response documenting that situation and thus failed to demonstrate their continuous ownership 
for the entire one-year period preceding and including the date the Proposal was submitted to the 
Company." 

In fact, in the Response Letter, the Proponent seeks to provide proof of ownership similar to that 
provided in the precedents cited above, including the email from State Street, its current 
custodian. The Proponents' provision of that information at this late date, which is more than two 
months after the November 5, 2014 Deficiency Notice, does not satisfy the requirements of Rule 
14a-8(f) as noted above. 

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will take 
no action if the Company excludes the Proposal from its 2015 Proxy Materials. 

We would be happy to provide you with any additional information and answer any questions 
that you may have regarding this subject. Correspondence regarding this letter should be sent to 
zafar.hasan@aes.com. If we can be of any further assistance in this matter, please do not hesitate 
to call me at (703) 522-1315, or Elizabeth A. Ising of Gibson, Dunn & Crutcher LLP at (202) 
955-8287. 

2Jc.!.~ 
Assistant General Counsel 

Enclosures 

cc: Elizabeth A. Ising, Gibson, Dunn & Crutcher LLP 
Michael Garland, Office ofthe Comptroller of the City ofNew York 



Richard S. Simon 
Deputy General Counsel 

HY EMAIL 

TI IE CITY OF NEW YORK 
OFFICE OF THE COMPTROLLER 

l CENTRE STREET, ROOM 602 
EW YORK, N.Y. 10007-2341 

SCOTT M. STRINGER 
COMPTROLLER 

Securities and Exchange Commission 
Division of Corporation Finance 
Office of the Chief Counsel 
I 00 F Street, N .E. 
Washington, D.C. 20549 

Re: The AES Corporation; 

Email: 
rsimon@comptroller.nyc.gov 
Telephone: 212-669-4568 

January 14, 20 15 

Shareholder Proposal submitted by the New York City Retirement Systems 

To Whom It May Concern: 

I write on behalf of the New York City Retirement Systems (the "Systems"), in response to the 
December 12, 20 14 no-action request (the "Company Letter") sent by The AES Corporation 
("AES" or the "Company"). AES contends that the Systems' proxy access proposal (the 
"Proposal") may be omitted from the Company's 2015 proxy materials, and seeks confirmation 
from the Staff of the Division of Corporation Finance (the "StafP') that enforcement action will not 
be recommended if the Company omits the Proposal. 

The Company wrongly seeks to exclude the Proposal from its 2015 proxy materials pursuant to 
Rule 14a-8(b) and Rule 14a-8(f)( I). on the basis of the Company's unsupported and incorrect 
hypothesis that because the Systems· initial bank custodian. Bank of New York Mellon, submitted 
proof of ownership lctteTs for the period from October 20. 2013 through October 31, 2013, and the 
Systems· successor bank custodian, State Street, submitted proof of ownership letters for the period 
from November 1, 2013 through October 21, 2014, the Systems must have sold and repurchased 
their AES shares between October 31 and November I, 2014, thereby creating an alleged 
"Ownership Gap" between those two days (Company Letter at p. 2). 

In fact the bank custodians· letters adequately showed that the Systems owned the required 
AES stock continuously. with no gap. for the period required under Rule 14a-8, and the Company 
has no basis in fact for asserting otherwise. Moreover, the Company's Deficiency Notice failed lo 
disclose AES's "Ownership Gap" theory in any way that any proponent could have understood. In 
light of that, and based upon my review of the Proposal, the Company Letter, and Rule 14a-8, it is 
my opinion that the Proposal may not be omitted from the Company's 2015 proxy materials. The 
Systems respectfully request that the Staff deny AES's request for "no-action" advice. 
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I. Discussion 

The Company has not met its burden of showing under Rule 14a-8(b) and Rule l4a-8(f)(l) that 
the Systems did not continuously own at least $2,000 of AES stock for at least one year prior to the 
submission of the Proposal. That i\ES cannot meet its burden is clear from the face of the bank 
custodians' letters (Exhibits!\ and E to the Company Letter). which evidence the Systems' 
continuous ownership of well over one million AES shares throughout the requisite one-year 
period, without any gap between the dates covered in the combination of the initial and successor 
bank custodians' letters. As one would expect in the case of successor bank custodians for an 
institutional investor, the initial bank custodian ·s letters cover the period through the last day it 
served as the Systems· custodian, and the successor custodian's letters cover the period beginning 
on the very next day. In any such succession between two bank custodians, the ownership letters 
would follow that logical pattern, and would be wholly proper w1der the Rule 14a-8. 

With no facts to the contrary. AES can do no more than venture the vague and unsupported 
guess that because there were two successive bank custodians. and they reported different 
shareholdings for the different periods covered in their respective letters, "it appears that the 
Proponents may have sold their shares and repurchased them on the following day ... ''(Company 
Letter at 2). The Company ' s guess is particularly inapt in light of the fact that for public pension 
funds such as the Systems, multiple outside investment managers make the investment decisions, 
and bank custodians do not. AES ' hypothesis would have required that all of the multiple 
independent managers for each of the NYC Systems decide to sell all of their million-plus AES 
shares on the same day, and buy them back the next. That, however, did not happen, and AES has 
no basis for claiming that "it appears" it "may have." 

While logic and industry practice alone would suffice to show the absence of any reasonable 
basis for /\ES ' s guesses. that lack of any basis is confirmed in the attached email (spreadsheets 
omitted) dated today from Derek Farrell of State Street. the Systems' successor custodian. The 
email begins by noting that " In response to your query regarding the Ownership Letters reflecting 
minimum positions for AES CORP (Cusip 001301-IlOS), please note that assets were transferred 
from prior trustee (BNY Mellon) to State Street on November I, 2013." The State Street email 
futther explains, using the example of the NYC Police Pension Fund, that during the year-long 
period covered by State Street' s letters, four different managers for Police sold certain of the 
376,201 AES shares transferred on November 1, 2013, and that State Street's letters report the 
"minimum positions," i.e. the lowest shareholdings during the period covered by the letters. This 
fully accounts for the different shareholding numbers compared to BNY Mellon's letters. Given 
that as noted above. multiple independent outside managers make the investment decisions for 
each of the Systems. the email merely confirms the obvious: the size of shareholdings would 
fluctuate over a year-long period. but that large holdings would still be maintained continuously. 

AES's unsupported and incorrect speculation cannot serve as the basis for no-action advice 
under Rules l4a-8(b) and !4a-8(f)(l ). See, e.g .. A liS Corp. (Dec. 16, 2014) (denying no-action 
advice under Rules l4a-8(h) and 14a-8(f) where the Company speculated that since broker's 
October 22, 2014 letter affirmed that proponent "has continuously owned" the required AES Corp. 
shares "since October 11 . 201 3 (in excess of twelve months)," but did not specifically state that 
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proponent owned the shares "as of the date of this letter," the omission of the Company' s preferred 
phrasing might mean that proponent no longer held the shares as of the date of the broker's letter). 

Moreover, Staff Legal Bulletin No. /4G (Oct. 16. 2012) makes clear that the Company's 
fai lure to state clearly that alleged deficiency in its November 3. 2014 Deficiency Notice to the 
Systems (Exhibit B to the Company Letter) precludes AES from now raising that unsupported 
speculation. That Notice stated only that " In addition, the Bank Letters are insufficient because 
they report on the Proponents' ownership of the Company's stock through October 31, 2013 and 
commencing on November I. 2013 rather than verifying continuous ownership by the Proponents 
for the entire one-year period" (emphasis in original). That language gave no clue that AES's 
unspoken and unexpected complaint was that even though, between them, the bank custodians' 
letters attested to the Systems· holdings of over a million AES shares during the entire one-year 
period with no gap, the letters railed to attest to a negative: that the investment managers for the 
Systems had not sold all of the Systems' AES stock on October 31, 20 13 and bought it back on 
November 1, 2013 . The Company's failure violated the guidance of Staff Legal Bulletin 1 4G that: 

We are concerned that companies' notices of defect arc not adequately describing 
the defects or explaining what a proponent must do to remedy defects in proof of 
ownership letters. For example, some companies' notices of defect make no 
mention of the gap in the period of ownership covered by the proponent's proof of 
ownership letter or other specific deficiencies that the company has identified. We 
do not believe that such notices of defect serve the purpose of Rule 14a-8(f). 

Had AES stated in the Deficiency Notice its specific concern that all of the Systems' AES 
shares might have been sold on October 31.2013, the Systems could have readily addressed that 
concern in November, just as they do today. and all parties would have been saved much effort. 

For each of the ahove reasons. the Company's no-action request should be denied. 

II. Conclusion 

For the reasons set forth herein, the Systems respectfully submit that the Company's request for 
"no-action" rel ief under Rules 14a-8(b) and (f) should be denied. Should you have any questions 
or require any additional information, please do not hesitate to contact me at the number listed 
above. Thank you for your consideration. 

Cc: Zafar /\.Hasan. Esq. 
Assistant General Counsel 
The AES Corporation 
Zafar.Hasan@acs.com 



From: Farrell, Derek [mailto:DFarreii@StateStreet .com] 
Sent: Wednesday, January 14, 2015 2:39 PM 
To: Garland, Michael 
Cc: NYCCCiientService 
Subject: Ownership Letters- AES inquiry 

Mr. Garland, 

In response to your query regarding the Ownership Letters reflecting minimum positions for AES CORP 
(Cusip 00130H105), please note that assets were transferred from prior trustee (BNY Mellon) to State 
Street on November 1, 2013. 

Specific to POLICE: 

• Opening position on November 1, 2013 for Police was 376,201 shares- across four investment manager 
accounts 

• Transactions were primarily sales from November 1, 2013 through October 31, 2014 - in all four 
accounts 

• Closing position on October 31, 2014 for Police was 169,394 shares- across four investment manager 
accounts 

• Minimum position from November 1, 2013 through October 31, 2014 was 168,439 shares 

Specific to Teachers: 

• Opening position 11/1/13 was 580,062 shares 
• This was also the minimum share position 

Please see supporting schedules attached - note there are three tabs comprising: Opening Positions on 
11-1-13, Transactions by trade date from 11/1/13 to 10/31/14 and Closing Positions on 10/31/14. 

Let us know if you require anything further? Thank you, 

Derek 

Derek A Farrell 1 State Street Global Services 1 liS 1 OSL I NYC 1 Phone· 617 784 6378 I Email: 
DFarreii@StateStreet.com 

The information contained in this email and any attachments have been classified as limited access 
and/or privileged State Street information/communication and are intended solely for the use of the 
named addressee(s) If you are not an intended recipient or a person responsible for delivery to an 
intended recipient, please notify the author and destroy this email. Any unauthorized copying, disclosure, 
retention or distribution of the material in this email is strictly forbidden 
Go green. Consider the envrronment before printing this email. 
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December 12, 2014 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
1 00 F Street, NE 
Washington, DC 20549 

Re: The AES Corporation 

Zafar A. Hasan 
~ ·- As.>istmll Ge11eral Cmmsel 

• - - ..._ ! 

"'" il rr:(\ '~ 2 F' · " · l 0 
.... i L c# 1 i , J· 

"'-- ..... ,"t'f"' t" {'("- 1 • 

-J' ... • ' -
~ f .... f- J 1 ' ' -

The AES Corporation 
4300 Wilson Boulevard 
Arlington, VA 22203 

tet I 703 682 1315 
Zafar .. Hasan@aes.com 
www.aes.com 

Stockholder Proposal of the New York City Employees' Retirement System, the 
New York City Fire Department Pension Fund, the New York City Teachers' 
Retirement System and the New York City Police Pension Fund 
Securities Exchange Act of 1934-Rule 14a-8 

Ladies and Gentlemen: 

This letter is to inform you that The AES Corporation (the "Company") intends to omit from its 
proxy statement and form of proxy for its 2015 Annual Meeting of Stockholders (collectively, 
the "2015 Proxy Materials") a stockholder proposal (the "Proposal") and statements in support 
thereof received from Michael Garland on behalf of the Comptroller of the City ofNew York, 
Scott M. Stringer, as custodian and trustee of the New York City Employees' Retirement 
System, the New York City Fire Department Pension Fund, the New York City Teachers' 
Retirement System and the New York City Police Pension Fund (collectively, the "Proponents"). 

Pursuant to Rule 14a-8G), we have: 

• filed this letter with the Securities and Exchange Commission (the "Commission") no 
later than eighty (80) calendar days before the Company intends to file its definitive 
2015 Proxy Materials with the Commission; and 

• concurrently sent copies of this correspondence to the Proponents. 

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB 14D") provide that 
stockholder proponents are required to send companies a copy of any correspondence that the 
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance 
(the "Staff'). Accordingly, we are taking this opportunity to inform the Proponents that if the 
Proponents elect to submit additional correspondence to the Commission or the Staff with 
respect to this Proposal, a copy of that correspondence should be furnished concurrently to the 
undersigned on behalf of the Company pursuant to Rule 14a-8(k) and SLB 14D. 
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We hereby respectfully request that the Staff concur in our view that the Proposal may be 
excluded from the 2015 Proxy Materials pursuant to Rule 14a-8(b) and Rule 14a-8(f)(1). 

As further described below, the proof of ownership provided by the Proponents (both before and 
after we provided them a specific and timely deficiency notice) reflects an interruption in 
continuous ownership between October 31, 2013 and November 1, 2013 (the "2013 Ownership 
Gap"). Because no proof was provided explaining the 2013 Ownership Gap, the Company does 
not know the reason for the 2013 Ownership Gap. On its face, it appears that the Proponents 
may have sold their shares and repurchased them on the following day, which would disqualify 
them from being eligible to submit a proposal this year under Rule 14a-8. Even if there is some 
other explanation for the 2013 Ownership Gap, such as a transfer of shareholdings from one 
record holder to another by the Proponents, the Proponents did not, in response to our request, 
provide proof of ownership letters verifying that the end date of the first record holder's holding 
period matched the start date of the second record holder's holding period. The Proponents 
therefore did not satisfy the requirements of Rule 14a-8 to demonstrate that they maintained 
continuous ownership of the Company's stock for the full one-year period preceding and 
including the date they submitted the Proposal. In fact, in this case, the Proponent did not 
provide any proof of ownership addressing or explaining the 2013 Ownership Gap at all. 

Regardless of the circumstances that resulted in the 2013 Ownership Gap, the Staff consistently 
has granted no-action relief where, in response to a proper notice, proponents have failed to 
furnish sufficient evidence of continuous stock ownership, even where the lack of evidence of 
continuous stock ownership related to a period as short as one day. 

BACKGROUND 

The Proponents submitted the Proposal to the Company via the United States Postal Service on 
October 21,2014. The Company received the Proposal on October 22,2014. The Proposal, as 
well as related correspondence from the Proponents, is attached hereto as Exhibit A. 

The Company determined that the Proponents' submission did not satisfy the ownership 
requirements of Rule 14a-8(b), including because there was a one-day gap in continuous 
ownership from October 31, 2013 (the last date covered by the Bank ofNew York Mellon 
("BNY") letters that were enclosed with the Proposal), to November 1, 2013 (the first date 
covered by the State Street Bank and Trust Company ("State Street") letters that were enclosed 
with the Proposal). 1 As the BNY and State Street letters enclosed with the Proposal did not 

1 In addition, the letters from State Street that were enclosed with the Proposal verified the Proponents' 
ownership through October 20, 2014 rather than through October 21, 20 14, the date the Proposal was submitted 
to the Company (the "Submission Date Gap"). The Proponent subsequently corrected this deficiency. 
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reference a transfer, and the share amounts between the two record holders differ in the case of 
certain funds (e.g., the letters verify that the New York City Employees' Retirement System 
owned 570,003 shares at BNYuntil October 31, 2013 but only 555,903 shares at State Street for 
the period beginning on November 1, 2013), the Company determined that the letters enclosed 
with the Proposal are not clear as to whether: (i) each Proponent sold shares held at BNY on 
October 31, 2013 and then purchased new shares under its account at State Street on 
November 1, 2013, or (ii) there was a transfer ofthe Proponents' shares between BNY and State 
Street on either October 31, 2013 or November 1, 2013. Accordingly, on November 3, 2014, 
which was within 14 days of the date the Company received the Proposal, the Company sent the 
Proponents a letter notifying the Proponents of this procedural deficiency as required by 
Rule 14a-8(t) (the "Deficiency Notice," attached hereto as Exhibit B)_2 The Deficiency Notice 
was delivered to the Proponents at 9:34A.M. on November 5, 2014. See Exhibit D. 

The Deficiency Notice informed the Proponents of the requirements of Rule 14a-8, with a clear 
explanation of the 2013 Ownership Gap: 

In addition, the Bank Letters are insufficient because they report on the 
Proponents' ownership of the Company's stock through October 31, 2013 and 
commencing on November 1, 2013 rather than verifying continuous ownership by 
the Proponents for the entire one-year period (emphasis in original). 

The Deficiency Notice further explained how the Proponents could cure the 2013 Ownership 
Gap. Specifically, it: (i) requested that the Proponents provide to the Company documentation 
"verifying their continuous ownership of the requisite number of Company shares for the one­
year period preceding and including October 21, 2014, the date the Proposal was submitted to 
the Company"; and (ii) stated that the Proponents' response must "be postmarked or transmitted 
electronically no later than 14 calendar days from the date you receive this letter." The 
Deficiency Notice included a copy of Rule 14a-8 and Staff Legal Bulletin No. 14F (Oct. 18, 
2011) ("SLB 14F"). 

In a response dated November 5, 2014 (the "Response"), the Proponents addressed other 
deficiencies but failed to address the 2013 Ownership Gap (i.e., continuous ownership between 
October 31,2013 and November 1, 2013) for any Proponent. The Response is attached hereto as 
Exhibit E.3 The 14-day deadline for responding to the Deficiency Notice expired on November 

2 The Deficiency Notice superseded an earlier deficiency notice that the Company initially sent to the Proponents 
that inadvertently included an incorrect date. See Exhibit C. 

3 The Response also referenced, and included partial proof of ownership with respect to, the New York City 
Board of Education Retirement System, which did not submit a proposal to the Company. In response to 
follow-up correspondence from the Company, attached hereto as Exhibit F, Mr. Garland explained in an email 
that the inclusion of the New York City Board of Education System in the Response "was a mistake" and that 
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19, 2014, and the Company has not received any other correspondence addressing the 
Proponents' .lack of proof of continuous ownership. 

ANALYSIS 

The Proposal May Be Excluded Under Rule 14a-8(b) And Rule 14a-8(t)(l) Because The 
Proponents Failed To Establish The Requisite Eligibility To Submit The Proposal. 

The Company may exclude the Proposal under Rule 14a-8(f)(l) because the Proponents failed to 
substantiate their eligibility to submit the Proposal under Rule 14a-8(b ). Specifically, the 
Proponents fai led to provide the information requested in the Deficiency Notice to cure the 2013 
Ownership Gap and thus establish that the Proponents continuously held the requisite number of 
shares for the one-year period preceding and including the date the Proposal was submitted. 

Rule 14a-8(f) provides that a company may exclude a stockholder proposal if the proponent fails 
to provide evidence of eligibility under Rule 14a-8, including the beneficial ownership 
requirements of Rule 14a-8(b), provided that the company timely notifies the proponent ofthe 
problem and the proponent fails to correct the deficiency within the required time. Staff Legal 
Bulletin No. 140 (Oct. 16, 2012) ("SLB 140") provides specific guidance on the manner in 
which companies should notify proponents of a failure to provide proof of ownership for the 
one-year period required under Rule 14a-8(b)(l). SLB 140 expresses "concern[] that 
companies' notices of defect are not adequately describing the defects or explaining what a 
proponent must do to remedy defects in proof of ownership letters." It then goes on to state that, 
going forward, the Staff: 

will not concur in the exclusion of a proposal under Rules 14a-8(b) and 14a-8(t) 
on the basis that a proponent's proof of ownership does not cover the one-year 
period preceding and including the date the proposal is submitted unless the 
company provides a notice of defect that identifies the specific date on which the 
proposal was submitted and explains that the proponent must obtain a new proof 
of ownership letter verifying continuous ownership of the requisite amount of 
securities for the one-year period preceding and including such date to cure the 
defect. We view the proposal's date of submission as the date the proposal is 
postmarked or transmitted electronically. 

Rule 14a-8(b)(1) provides, in part, that "[i]n order to be eligible to submit a proposal, [a 
stockholder] must have continuously held at least $2,000 in market value, or 1%, of the 
company's securities ep.titled to be voted on the proposal at the meeting for at least one year by 
the date [the stockholder] submit[s] the proposal." StaffLegal Bulletin No. 14 (July 13, 2001) 
("SLB 14") specifies that when the stockholder is not the registered holder, the stockholder "is 

"only four [ofl the five Systems that make the New York City Retirement Systems submitted the proposal." 
See Exhibit G. 
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responsible for proving his or her eligibility to submit a proposal to the company," which the 
stockholder may do by one of the two ways provided in Rule 14a-8(b)(2). See SLB 14, Section 
C.1.c. The following example in SLB 14 makes clear the need for precision in demonstrating 
continuous ownership pursuant to Rule 14a-8(b ): 

If a shareholder submits his or her proposal to the company on June 1, does 
a statement from the record holder verifying that the shareholder owned the 
securities continuously for one year as of May 30 of the same year 
demonstrate sufficiently continuous ownership of the securities as of the time 
he or she submitted the proposal? 

No. A shareholder must submit proof from the record holder that the shareholder 
continuously owned the securities for a period of one year as of the time the 
shareholder submits the proposal. 

SLB 14, Section C.l.c.3. 

The Staff consistently has granted no-action relief where proponents have failed, following a 
timely and proper request by a registrant, to furnish sufficient evidence of continuous stock 
ownership for the full one-year period preceding and including the submission date of the 
proposal, even where the lack of evidence of continuous stock ownership related to a period as 
short as one day. For example, in PepsiCo, Inc. (Albert) (avail. Jan. 10, 2013), the proponent 
submitted the proposal on November 20, 2012, and included a broker letter that established 
ownership of the company's securities for one year as ofNovember 19, 2012. The company sent 
a timely deficiency notice to the proponent, and the proponent did not respond to the deficiency 
notice. The company argued that the proposal could be excluded because the broker letter was 
insufficient to prove continuous share ownership for one year as of November 20, 2012, the date 
the proposal was submitted. The Staff concurred in the exclusion of the proposal under 
Rules 14a-8(f) and 14a-8(b). Similarly, in General Electric Co. (Randall) (avail. Dec. 16, 2009), 
the Staff concurred with the exclusion of a stockholder proposal pursuant to Rules 14a-8(f) and 
14a-8(b) where the proponent's cover letter was dated October 27, 2009, the proposal was 
submitted on October 28, 2009 and the record holder's one-year verification was as of October 
27, 2009. See also Comcast Corp. (avail. Mar. 26, 2012) (letter from broker stating ownership 
for one year as ofNovember 23, 2011 was insufficient to prove continuous ownership for one 
year as ofNovember 30, 2011, the date the proposal was submitted); International Business 
Machines Corp. (avail. Dec. 7, 2007) (letter from broker stating ownership as of October 15, 
2007 was insufficient to prove continuous ownership for one year as of October 22, 2007, the 
date the proposal was submitted); The Home Depot, Inc. (avail. Feb. 5, 2007) (letter from broker 
stating ownership for one year as ofNovember 7, 2005 to November 7, 2006 was insufficient to 
prove continuous ownership for one year as of October 19,2006, the date the proposal was 
submitted); Sempra Energy (avail. Jan. 3, 2006) (letter from broker stating ownership from 
October 24, 2004 to October 24, 2005 was insufficient to prove continuous ownership for one 
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year as of October 31 , 2005, the date the proposal was submitted); International Business 
Machines Corp. (avail. Jan. 7, 2002) (letter from broker stating ownership on August 15, 2001 
was insufficient to prove continuous ownership for one year as of October 30,2001, the date the 
proposal was submitted). 

Here, the record holder statements provided by the Proponents fail to verify that the Proponents 
satisfied the Rule 14a-8 ownership requirements by holding the Company's stock continuously 
for at least one year. Instead, the documents provided by the Proponents indicate that the 
Proponents could have sold their Company stock any time during the day on October 31, 2013 
and then purchased Company stock on November 1, 2013, which is not an uncommon process 
when investors are changing custodians and rebalancing their portfolio holdings. Specifically, 
the October 20, 2014letters from BNY that were enclosed with the Proposal stated that each 
Proponent held the Company's stock "through October 31, 2013." Because the word "through," 
when referring to a particular point in time in an ordered sequence, means "to and including,"4 

the BNY letters merely verify that the Proponents held the Company's stock prior to, and at 
some point on, October 31, 2013. The letters from State Street that were enclosed with the 
Proposal merely verify that at some point on November 1, 2013, one day later, each Proponent 
began holding Company stock at State Street, as the letters provide that the Proponents held the 
Company's stock "fi:om November 1, 2013 through today." This was reiterated-without any 
clarification despite this gap being identified in the Deficiency Notice- in the November 3, 2014 
letters from State Street enclosed with the Response, which stated that each Proponent held the 
Company's stock "from November 1, 2013 to October 23, 2014." Consistent with a sale of 
Company stock on October 31, 2013 and a subsequent purchase of Company stock on November 
1, 2013, the State Street letters indicate that the number of shares of Company stock held by 
three of the four Proponents decreased from the number of shares that BNY reported as being 
owned. Specifically, the letters verify that (i) the New York City Employees' Retirement System 
owned 570,003 shares at BNY until October 31, 2013 but only 555,903 shares at State Street for 
the period beginning on November 1, 2013, (ii) the New York City Police Pension Fund owned 
376,201 shares at BNY until October 31, 2013 but only 168,439 shares at State Street for the 
period beginning on November 1, 2013, and (iii) the New York City Fire Department Pension 
Fund owned 35,608 shares at BNY until October 31, 2013 but only 29,108 shares at State Street 
for the period beginning on November 1, 2013. 

4 For example, the "through" entry on Merriam-Webster.com defines the word as "to and including" in the 
context of"Monday through Friday." Through, Merriam-Webster.com, http://www.merriam­
webster.com/dictionary/through (last visited Dec. 9, 2014). See also Through, Dictionary.com, 
http://dictionary.reference.com/browse/through?s==t (last visited Dec. 9, 2014) (defining "through" as "to and 
including" in the context of"from 1900 through 1950"); Through, Oxford Dictionaries, 
http://www.oxforddictionaries.com/us/definition/american english/through?searchDictCode==all (last visited 
Dec. 9, 2014) (defining "through" as "[u]p to and including (a particular point in an ordered sequence)" in the 
context of"they will be in town from March 24 through May 7"). 
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Even if the 2013 Ownership Gap relates to a change in record holders of the Proponents ' shares 
rather than to a sale and purchase of Company stock by the Proponents, the Proponents failed to 
provide a response documenting that situation and thus failed to demonstrate their continuous 
ownership for the entire one-year period preceding and including the date the Proposal was 
submitted to the Company. On numerous occasions, when a proponent's shares were transferred 
during the applicable one-year period, the proponent has provided sufficient proof of continuous 
ownership for purposes of the Rule 14a-8(b) requirement by submitting letters from each record 
holder demonstrating that there was no interruption in the proponent's chain of ownership. For 
example, in Associated Estates Realty Corp. (avail. Mar. 17, 2014), the proponent submitted 
letters from its introducing broker and the two record holders that held the proponent's shares 
during the previous one-year period. The first record holder's letter confirmed that the 
proponent's account held the company's securities "until December 7, 2012 on which date the 
shares were transferred out," and the second record holder's letter confirmed that it "became the 
registered owner ... on December 7, 2012 (the 'Transfer Date') when the Shares were 
transfelTed ... at the behest of our customer [the proponent] as a broker to broker transfer 
between accounts ... .'' Similarly, in Bank of America Corp. (avail. Feb. 29, 2012), the 
proponent provided proof of ownership of the company's shares by submitting letters from TD 
Ameritradc, Inc. and Charles Schwab & Co. The TD Ameritrade letter confirmed ownership of 
the company's shares "from December 03, 2009 to April21, 201 1," and the Charles Schwab 
letter confirmed that the company's shares "have been held in this account continuously since 
April21, 2011." See also Moody's Corp. (avail. Jan. 29, 2008) (the proponent's continuous 
ownership of the company's stock was verified by two letters, with the first letter stating that 
"[a]ll securities were transferred from Morgan Stanley on November 8, 2007" and the second 
letter stating that the proponent transferred the company's securities into his account on 
November 8, 2007); Eastman Kodak Co. (avail. Feb. 19, 2002) (the proponent provided letters 
from Merrill Lynch & Co., Inc. and Salomon Smith Barney Inc. to demonstrate his continuous 
ownership, with the Merrill Lynch letter stating that the proponent's shares were "transfelTed to 
Salomon Smith Barney Inc. on 09-28-2001" and the Salomon Smith Barney letter confirming 
that the shares were "transferred over from Merrill Lynch on 09/28/01"); Comshare, Inc. (avail. 
Sept. 5, 2001) (the proponent initially provided proof of ownership of the company's stock from 
March 30, 2000 until March 26,2001, and the company sent a deficiency notice to the proponent 
requesting proof of the proponent's continuous ownership for the full one-year period "including 
the period from March 26,2001 through the date the shareholder proposal was submitted," to 
which the proponent responded by providing two broker letters, with one letter stating that the 
proponent owned at least $2,000 of the company's stock "from March 30,2000 until March 26, 
2001 when the account was transferred to Charles Schwab," and the second letter stating that the 
proponent has held the shares "continuously at Charles Schwab & Co., Inc. since March 26, 
2001 to present"). 

In each of the foregoing examples, the proponent provided proof of ownership letters verifying 
that the end date of the first record holder's holding period matched the start date of the second 
record holder's holding period, showing that the proponent maintained continuous ownership 
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despite the change in record holders. However, in this instance, the Proponents failed, following 
a timely and proper request by the Company, to furnish evidence of continuous ownership of 
Company stock for the full one-year period preceding and including the date the Proposal was 
submitted (i.e., October 21,2013 to October 21, 2014). Unlike the proponents in Associated 
Estates Realty Corp., Bank of America Corp., Moody's Corp., Eastman Kodak Co. and 
Comshare, Inc., the Proponents submitted proof of ownership letters where the end date for 
BNY's holding period (i.e., October 31, 2013) did not match the start date of State Street's 
holding period (i.e., November 1, 20 13) and did not document a mere transfer of their shares. As 
discussed above, because of the one-day 2013 Ownership Gap, the Proponents have failed to 
verify that they held the Company's stock continuously, as the Proponents could have sold some 
or all of their Company stock on October 31, 2013 and then purchased Company stock on 
November 1, 2013. As demonstrated by the example in Section C.l.c.3 ofSLB 14 and the 
precedents cited above, a stockholder must be precise in demonstrating its ability to submit a 
proposal, and as shown in PepsiCo, Inc. (Albert) and General Electric Co. (Randall), a date 
discrepancy of as little as one day is sufficient to show that a proponent has failed to satisfy the 
ownership requirements of Rule 14a-8(b). 

The Company satisfied its obligations under Rule 14a-8(t) and complied with the Staffs 
instructions in SLB 14G by transmitting to the Proponents in a timely manner the Deficiency 
Notice, which: 

• set forth the Rule 14a-8 requirements; 

• explained that the letters from BNY and State Street "are insufficient because they report 
on the Proponents' ownership of the Company's stock through October 31, 2013 and 
commencing on November 1, 2013 rather than verifying continuous ownership by the 
Proponents for the entire one-year period" (emphasis in original); 

• instructed the Proponents to "obtain new proof of ownership letters verifying their 
continuous ownership of the requisite number of Company shares for the one-year period 
preceding and including October 21, 2014"; and 

• attached a copy of both Rule 14a-8 and SLB 14F. 

See Exhibit B. 

Based on the foregoing, the Proponents failed to establish eligibility to submit the Proposaltmder 
Rule 14a-8(b ), even after the Company provided timely notice of the 2013 Ownership Gap 
deficiency. Accordingly, the Proposal may be excluded from the 2015 Proxy Materials pursuant 
to Rule 14a-8(t). 
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Based upon the foregoing analysis, we respectfully request that the Staff concur that it will take 
no action if the Company excludes the Proposal from its 2015 Proxy Materials. 

We would be happy to provide you with any additional information and answer any questions 
that you may have regarding this subject. If we can be of any fmiher assistance in this matter, 
please do not hesitate to call me at (703) 682-1110 or Elizabeth A. Ising of Gibson, Dunn & 
Crutcher LLP at (202) 955-8287. 

Enclosures 

cc: Elizabeth A. Ising, Gibson, Dunn & Crutcher LLP 
Michael Garland, Assistant Comptroller 



EXHIBIT A 



Michael Garland 
ASSISTANT COMPTROLLER 

ENVIRONMENTAL, SOCIAL AND 
GOVERNANCE 

October 20, 2014 

Mr. Brian A. Miller 

CITI OF NEW YORK 
OFFICE OF THE COMPTROLLER 

SCOTI M. STRINGER 

Executive V.P., Gen. Counsel and Secretary 
The AES Corporation 
4300 Wilson Blvd 
Arlington, VA 22203 

Dear Mr. Miller: 

MUNICIPAL BUILDING 
ONE CENTRE STREET, ROOM 629 

NEWYORK,N.¥ . 10007-2341 

TEL: (212) 669-2517 
FAX: (212) 669-4072 

Wi/i.RJ.ANli.•'l:QMJ:.I'Iill!.LiiltNYk-t!.l2V 

I write to you on behalf of the Comptroller of the City of New York, Scott M. Stringer. The 
Comptroller is the custodian and a trustee of the New York City Employees' Retirement 
System, the New York City Fire Department Pension Fund, the New York City Teachers' 
Retirement System, and the New York City Police Pension Fund (the "Systems"). The 
Systems' boards of trustees have authorized the Comptroller to inform you of their 
intention to present the enclosed proposal for the consideration and vote of stockholders 
at the Company's next annual meeting. 

----Iherefore,_we_offeLtbaenclosed_pr_op.os.aUoLthe...c.onsider.ation_andmte_of_sharellOlder~.---· 
at the Company's next annual meeting. It is submitted to you in accordance with Rule 
14a-8 of the Securities Exchange Act of 1934, and I ask that it be included in the 
Company's proxy statement. 

Letters from The Bank of New York Mellon Corporation and State Street Bank and Trust 
Company certifying the Systems' ownership, for over a year, of shares of The AES 
Corporation common stock are enclosed. Each System intends to continue to hold at 
least $2,000 worth of these securities through the date of the Company's next annual 
meeting. 

We would be happy to discuss the proposal with you. Should the Board of Directors 
decide to endorse its provision as corporate policy, we will withdraw the proposal from 
consideration at the annual meeting. If you have any questions on this matter, please feel 
free to contact me at (212) 669-2517. 

Sincerely, 

;A/) 
Michael Garland · 

Enclosure 



RESOLVED: Shareholders of The AES Corporation (the "Company") ask the board of 
directors (the "Board") to adopt, and present for shareholder approval, a "proxy access" 
bylaw. Such a bylaw shall require the Company to include in proxy materials prepared for a 
shareholder meeting at which directors are to be elected the name, Disclosure and Statement 
(as defined herein) of any person nominated for election to the board by a shareholder or 
group (the ''Nominator") that meets the criteria established below. The Company shall allow 
shareholders to vote on such nominee on the Company's proxy card. 

The number of shareholder-nominated candidates appearing in proxy materials shall not 
exceed one quarter of the directors then serving. This bylaw, which shall supplement existing 
rights under Company bylaws, should provide that a Nominator must: 

a) have beneficially owned 3% or more ofthe Company's outstanding common stock 
continuously for at least three years before submitting the nomination; 

b) give the Company, within the time period identified in its bylaws, written notice of the 
information required by the bylaws and any Securities and Exchange Commission 
rules about (i) the nominee, including consent to being named in the proxy materials 
and to serving as director if elected; and (ii) the Nominator, including proof it owns 
the required shares (the "Disclosure"); and 

c) certify that (i) it will assume liability stemming from any legal or regulatory violation 
arising out of the Nominator's communications with the Company shareholders, 
including the Disclosure and Statement; (ii) it will comply with all applicable laws and 
regulations if it uses soliciting material other than the Company's proxy materials; and 
(c) to the best of its knowledge, the required shares were acquired in the ordinary 
course of business and not to change or influence control at the Company. 

The Nominator may submit with the Disclosure a statement not exceeding 500 words in 
support of the nominee (the "Statement"). The Board shall adopt procedures for promptly 
resolving disputes over whether notice of a nomination was timely, whether the Disclosure 

------,ar<mr~Id· Statement satisfy the bylaw artd applicable federahegulations; -arrdr++ltl"fl're.,p..,.r-iriowrrrr· tu-y -t..to...---hbe..--------­
given to multiple nominations exceeding the one-quarter limit. 

SUPPORTING STATEMENT 

We believe proxy access is a fundamental shareholder right that will make directors more 
accountable and contribute to increased shareholder value. The CFA Institute's 2014 
assessment of pertinent academic studies and the use of proxy access in other markets 
similarly concluded that proxy access: 

• Would "benefit both the markets and corporate boardrooms, with little cost or 
disruption." 

• Has the potential to raise overall US market capitalization by up to $140.3 billion if 
adopted market-wide. (http://www.cfapubs.org/doi/pdf/1 0.2469/ccb.v2014.n9.1) 

The proposed bylaw terms enjoy strong investor support - votes for similar shareholder 
proposals averaged 55% from 2012 through September 2014 - and similar bylaws have been 
adopted by companies of various sizes across industries, including Chesapeake Energy, 



Hewlett-Packard, Western Union and Verizon. 

We urge shareholders to vote FOR this proposal. 



/)>. 
BNY MELLON 

October 20, 2014 

To Whom It May Concern 

Re: The AES Corporation Cusip #: 00130H105 

Dear Madame/Sir: 

The purpose of this letter is to provide you with the holdings for the above referenced asset 
continuously held in custody from October 20, 2013 through October 31, 2013 at The Bank of New _. 
York Mellon, DTC participant #901 for the New York City Employees' Retirement System shares. 

The New York City Employees' Retirement System 570,003 shares 

Please do not hesitate to contact me should you have any specific concerns or questions . 

Sincerely, 

~lfk-v 
Richard Blanco 
Vice President 

One Wall Street, New York, NY 10286 



ot;·~274C 

BNY MELLON 

October 20, 2014 

To Whom It May Concern 

Re: The AES Corporation Cusip #: 00130H105 

Dear Madame/Sir: 

The purpose of this letter is to provide you with the holdings for the above referenced asset 
continuously held in custody from October 20, 2013 through October 31, 2013 at The Bank of 
New York Mellon, DTC participant #901 for the New York City Police Pension Fund. 

The Neut Yod: City police PeuiiOA Fu~d 

Please do not hesitate to contact me should you have any specific concerns or questions. 

Sincerely, 

dd~ 
Richard Blanco 
Vice President 

One Wall Street, New York, NY 10286 



October 20, 2014 

To Whom It May Concern 

Re: The AES Corporation 

Dear Madame/Sir: 

• , 
BNY MELLON 

Cusip #: 00130H105 

The purpose of this letter is to provide you with the holdings for the above referenced asset 
continuously held in custody from October 20, 2013 through October 31, 2013 at The Bank of New 
York Mellon, DTC participant #901 for the New York City Teachers' Retirement System. 

'fhe tq-ew ·Ymk City 'feadrers' Itetirement :System 586,66~ shares 

Please do not hesitate to contact me should you have any specific concerns or questions. 

Sincerely, 

;tat~ 
Richard Blanco 
Vice President 

One Wall Street, New York, NY 10286 



October 20, 2014 

To Whom It May Concern 

Re: The AES Corporation 

Dear Madame/Sir: 

• , 
BNY MELLON 

Cusip #: 00130H105 

The purpose of this letter is to provide you with the holdings for the above referenced asset 
continuously held in custody from October 20,2013 through October 31, 2013 at The Bank of 
New York Mellon, DTC participant #901 for the New York City Fire Department Pension Fund. 

The New York City Fire Department Pension Fund 35,608 shares 

Please do not hesitate to contact me should you have any specific concerns or questions. 

Sincerely, 

l 
L . 

' 

------~--------------------------------------~--~ 

""~274C 

Richard Blanco 
Vice President 

One Wal l Street, New York, NY 10286 

I 

I 
I 
' 
' ' 



STATE STREEI 

October 20, 2014 

Re: New York City Employee's Retirement System 

To whom it may concern, 

Derek A. Farrell 
Asst. Vice President. Client Services 

Stale Street Bank and Trust Company 
Public Funds Services 
1200 Crown Colony Drive 5th Floor 
Quincy, MA. 02169 
Telephone: (617) 784-6378 
Facsimile: (617) 786-2211 

dfarrelt@statestreet.com 

Please be advised that State Street Bank and Trust Company held in custody continuously, on behalf 

of the New York City Employee's Retirement System, the below position from November 1, 2013 

through today as noted below: 

Security: AES CORP 

00130H105 

shares: 555,903 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

-£? / ..-r-'"" Y F 
,~}re .C.// .::z6?/.~ e --' 
Derek A. Farrell 

Assistant Vice President 



STATE STREET, 

October 20, 2014 

Re: New York City Police Pension Fund 

To whom it may concern, 

Derek A. Farrell 
Asst. Vice President. Client Services 

State Street Bank and Trust Company 
Public Funds Services 
1200 Crown Co lony Drive 5th Floor 
Quincy. MA, 02169 
Telephone: (617) 784-6378 
Facsimile: (617) 786-2211 

dfarrell@statestreet.com 

Please be advised that State Street Bank and Trust Company held in custody continuously, on behalf 

of the New York City Police Pension Fund, the below position from November 1, 2013 through today 

as noted below: 

Security: AES CORP 

00130H105 

Shares: 168,439 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

77 //~£7 ~
7 

~e;rrz_L/ , -'Ct~/ 
Derek A. Farrell 

Assistant Vice President 



STATE STREET. 

October 20, 2014 

Re: New York City Teachers' Retirement System 

To whom it may concern, 

Derel\ A. Farrell 
Asst. Vice President. Client Services 

State Street Bank and Trust Company 
Public Funds Services 
1200 Crown Colony Drive 5th Floor 
Quincy. MA. 02169 
Telephone: (617) 784-6378 
Facsimile: (617) 786-2211 

dtarrell@statestreet.com 

Please be advised that State Street Bank and Trust Company held in custody continuously, on behalf 

of the New York City Teachers' Retirement System, the below position from November 1, 2013 

through today as noted below: 

Security: AES CORP 

00130H105 

Shares: 580,062 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

7 

~ih/,,~-;/~/ie>tfr 
Derek A. Farrell 

Assistant Vice President 



STATE STREET 

October 20, 2014 

Re: New York City Fire Department Pension Fund 

To whom it may concern, 

Derek A. Farrell 
Asst. Vice President. Client Services 

State Street Bani< and Trust Company 
Public Funds Services 
1200 Crown Colony Drive 5th Floor 
Quincy. MA, 02169 
Telephone: (617) 784-6378 
Facsimile: (617) 786·22 11 

dfarrel l@statestreet.com 

Please be advised that State Street Bank and Trust Company held in custody continuously, on behalf 

of the New York City Fire Department Pension Fund, the below position from November 1, 2013 

through today as noted below: 

Security: AESCORP 

00130H105 

Shares: 29,108 

Please don't hesitate to contact me if you have any questions. 

S1ncere y, 

)'7 ,-;.7 /-/' -/ h r;7 
6-fl/te .L >':c /tt£/4!~/-
Derek A. Farrell 

Assistant Vice President 
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AES 

Novcmb~r 3, 2014 

VIA OVERNIGHT MAIL 
New York Cily Employees' Retirernent System 
New York City Fit·o 0 pat1me11t Pension Fund 
New York City Teachers' Retirement System 
New York City Police Pension Fund 
clo Comptroller ofthe City of :'\lew York 
Munlcipal Building 
One Centre Street, Room 629 
New York, NY 10007-2341 

Attention: Michael Garland, Assistant Comptroller 

Dear Mr. Garland: 

The AES Corpoc811on 
4300 WifsonBuult:!IWd 
Allington, VA 22:'l\l3 

l.t 703·682·1110 
zafilr.base~n~n.tulll 
WW~V.ae$.tem 

I am writing on behalf of The AES Corporation (the ··company"). which received on 
October 22, 2014, the stockholder proposal you submitted on behalf of the Comptroller of the 
City of New York as custodian and tntstee of the New York City Employees' Retirement 
System, the New Yot·k City Fire Department Pension Fund, the New York City Teachers' 
Retirement System and the l\(.."V,.r York City Police Pension Fund (collectively, Lhc ''Proponents") 
pursuat1t to Securities and Exchange Commission (''SEC'') Rule l4a-8 for inclusion in the proxy 
sttltemcnt for the Comptmy's 2015 Annual Mecti.ng of Stockholders (the ' 4Proposal"). This letter 
supersedes our letter dated October 31 ~ 2014 for the reason noted in the footnote below. 

'n1e Proposal contains certain procedut-al deficiencies,, which SEC regulations require us 
to bring to the Proponl!nts; aucntion. Rule 14a-8(b) under the S<,-curitics Exchange Act of 1934~ 
as amended, provides that stockholder proponents must submit sufficient proof of their 
continuous ownership of at least $2,000 in market value, or l %, of a company's shares entitled 
to vote on the pl'Oposal tor at teust one year us of the dote the stockholder proposal was 
submincd. The Compun:/s stock records do not indicate that the Proponents are record owners 
of sufficient shares to satisfy this requirement. ln addition, to date we have not received 
adequate proofthat the Proroncnts have satisfied Rule I 4a-8' s ownership requirements as of 
October 21, 20 l4, the date tl:tat I he Proposal was :>ubmitted to the Company. The Ieuers dated 
Octobcr20, 2014 fwm BNY l'vlellon and State Street Bank and Trust Company enclosed with the 
Proposal (the "Bank I .etters") are insuft1cient because they veri(v ownership from October 20, 
2013 through October 31,2013 and from November 1, 2013 through October 20,2014ruther 
than for the entire one-year period preceding and including October 211 20t4, l the date the 
Proposal was submitted to the Company. In addition, the Bank Letters are insufficient because 

H\Jre, our October 31 , 2014 letter incorr~clly relen-eu to O<:tober 22, 20l4 as the dnte the PropoSill 
wns suhminccl to the Company. 



AES 
they report on the Proponent$' O\ltnership of the Com pun}·' s stock tiU'ough October 31, 2013 and 
commencing on November 1. 2013 rather than verifying continuous ovmership by the 
Proponents for lhc entire one~year period. 

To remedy thh.; defect; the Proponents must obtain new proof of ownership let1ers 
verifying their continuous mvncrship of tbc requisite nm:n ber of Company shares fbr U1e one-year 
pcliod preceding and including October 21,2014, the date the Proposal wfi!l submitt d to the 
Company. As explained in Rule 14a-8(b} and in SEC staff guidance, sufticient proof must be in 
the lbrm of: 

• a written statement lrmn the "record', holder of the Proponents' shares (usually a 
broker or a bank) verifYing that the Proponents continuously held the requisite 
number of Company shares for the one-year period preceding and including October 
21, 2014; or 

• if the Proponc11ts have filed with the SEC a Schedule 130, Schedule 1JG, Form 3> 
Fonn 4 or Form 5, or amendments to those doctm1ents or updated forms, reflecting 
tbe Proponents' ownership of the tcq uisitc number of Company sbares as of or 
before the date on which the one-year eligibility period begins; a copy of the 
schedule andior lbrm, and any subsequent amendments reporting a change in the 
ownership level and a \-\>Titten statement that the Proponents contim)(}usly held the 
retwishe number of Company shares 'lor the one-year period. 

lfthe Proponents intend to demonstrate ownel'ship by submitting a written statement 
from the ''record" holder of their shares as set forth in (J) above, ptcuse note tbat mosl large U.S. 
brokers and banks deposit their customers' securities with, and hold those sectwities through, the 
Depository Trust Company ("DTC'"), a t·egistered clearing agency that acts as .a securities 
depository (DTC is also known through the account name of Cede & Co.). Under SEC Staff 
Legal Bulletin No. l4F, only DTC participan1s arc viewed as record holders of securities that ~'Ire 
deposited at IJI'C. The Proponents can continn whether their broker or bank is a DTC 
participant by asking their broker or bank or by checking DTC's pnt1kipam. tist, which is 
available at hctp:/.lw'"'\'. dtt·'-~ . ~om/·-/mcdia!Files/Dowlt loads/clit~'ll.:.£.Cilt£.r/DTC/ulphu.us l tx. In 
these situations, stockholders need to obtain proof of ownership from the DTC pat1idpant 
through which the securities are held, as fo llows: 

(1) If the broker or bank is a DTC partidpant, !.hen the Proponents need to submit a 
written statement from the broker or bank verifying that the Proponents continuously 
held the requisite number of Company shares tor the one* year period preceding and 
lnduding October 21,2014. 

(2) If the broker or bank is not a IYI'C pat:ticipantt then the Proponents need to submit 
proof of ownership from tbc DTC participant through which the shares arc held 
verify ing that the Proponents continuously held the requisite number of Compa.ny 



AS 
shares fiR the one-year period preceding and including October 21, 2014. The 
Proponents should be able to tind out the identity ofthe DTC partidpant by asking 
their broker or bank. If their broker is an introducillg broker, the Proponents may also 
be able to Jearn the identity and telephone number of the DTC pnrtjcip.nlt through 
their account statements, because the clearing broker idcntiiicd on the account 
statements will generally be a DTC partkip~mt. If the DTC participant that holds the 
Proponenls' sbares is nol able to confirm the Proponcuts' individual holdings but is 
able to cot1tirm the holdings of the Proponents' broker or bank, then the Proponents 
need to satisty the proof of ownership requirements by obtaining and submitt]ng hvo 
proof of ownership statements verit)'ing that, for the one~ year period preceding and 
including October 21, 2014, the requisite number of Company shares were 
continuously held: (i) one from the Proponents broker or bank confirming the 
Proponents' ownership: and (ii) the other 1rom the DTC participant confim1ing the 
broker or bunk's ownership. 

The SEC's rules require that any response to this letter be JIDstmarkcd ot transmitted 
electronically no Iuter than 14 c.alendar days ti'om the date you receive tbis letter. Please address 
atiy response to me at The AES Corporation, 4300 \Vilson Boulevard, Arlington, VA 22203. 

If you have any questions with respect to the foregoing. please contact me at (703) 682-
1110. For your reference, I enclose a copy of Rule 14a~8 and Staff Legal Bulletin No. 14F. 

~iM~~~~ 
7.afaq fl'san 
Assistant General Co~mseJ 

Enclosures 

3 



Rule 14a-8 -Shareholder Proposals 

This section addresses when a company must include a shareholder's proposal in its proxy statement 
and identify the proposal in its form of proxy when the company holds an annual or special meeting of 
shareholders. In summary, in order to have your shareholder proposal included on a company's proxy 
card, and included along with any supporting statement in its proxy statement, you must be eligible and 
follow certain procedures. Under a few specific circumstances, the company is permitted to exclude your 
proposal, but only after submitting its reasons to the Commission. We structured this section in a 
question-and-answer format so that it is easier to understand. The references to "you" are to a 
shareholder seeking to submit the proposal. 

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement that 
the company and/or its board of directors take action, which you intend to present at.a meeting. of the 
company's shareholders. Your proposal should state as clearly as possible the course of action that you 
believe the company should follow. If your proposal is placed on the company's proxy card, the company 
must also provide in the form of proxy means for shareholders to specify by boxes a choice between 
approval or disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used in this 
section refers both to your proposal, and to your corresponding statement in support of your proposal (if 
any). 

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company that I am 
eligible? 

(1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000 in 
market value, or 1%, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the proposal. You must continue to hold 
those securities through the date of the meeting. 

(2) If you are the registered holder of your securities, which means that your name appears in the 
company's records as a shareholder, the company can verify your eligibility on its own, although 
you will still have to provide the company with a written statement that you intend to continue to 
hold the securities through the date of the meeting of shareholders. However, if like many 
shareholders you are not a registered holder, the company likely does not know that you are a 
shareholder, or how many shares you own. In this case, at the time you submit your proposal, 
you must prove your eligibility to the company in one of two ways: 

(i) The first way is to submit to the company a written statement from the "record" holder 
of your securities (usually a broker or bank) verifying that, at the time you submitted your 
proposal, you continuously held the securities for at least one year. You must also 
include your own written statement that you intend to continue to hold the securities 
through the date of the meeting of shareholders; or 

(ii) The second way to prove ownership applies only if you have filed a Schedule 130 
(§240.13d-1 01), Schedule 13G (§240.13d-1 02), Form 3 (§249.1 03 of this chapter), Form 
4 (§249.1 04 of this chapter) and/or Form 5 (§249.1 05 of this chapter), or amendments to 
those documents or updated forms, reflecting your ownership of the shares as of or 
before the date on which the one-year eligibility period begins. If you have filed one of 
these documents with the SEC, you may demonstrate your eligibility by submitting to the 
company: 

(A) A copy of the schedule and/or form, and any subsequent amendments 
reporting a change in your ownership level; 



(B) Your written statement that you continuously held the required number of 
shares for the one-year period as of the date of the statement; and 

(C) Your written statement that you intend to continue ownership of the shares 
through the date of the company's annual or special meeting. 

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one 
proposal to a company for a particular shareholders' meeting. 

(d) Question 4: How long can my proposal be? The proposal, including any accompanying supporting 
statement, may not exceed 500 words. 

(e) Question 5: What is the deadline for submitting a proposal? 

(1) If you are submitting your proposal for the company's annual meeting, you can in most cases 
find the de.adline in last year's proxy statement. However, if the company did not hold an annual 
meeting last year, or has changed the date of its meeting for this year more than 30 days from 
last year's meeting, you can usually find the deadline in one of the company's quarterly reports on 
Form 1 0-Q (§249.308a of this chapter), or in shareholder reports of investment companies under 
§270.30d-1 of this chapter of the Investment Company Act of 1940. In order to avoid controversy, 
shareholders should submit their proposals by means, including electronic means, that permit 
them to prove the date of delivery. 

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly 
scheduled annual meeting. The proposal must be received at the company's principal executive 
offices not less than 120 calendar days before the date of the company's proxy statement 
released to shareholders in connection with the previous year's annual meeting. However, if the 
company did not hold an annual meeting the previous year, or if the date of this year's annual 
meeting has been changed by more than 30 days from the date of the previous year's meeting, 
then the deadline is a reasonable time before the company begins to print and send its proxy 
materials. 

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting, the deadline is a reasonable time before the company begins to print 
and send its proxy materials. 

(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in answers 
to Questions 1 through 4 of this section? 

(1) The company may exclude your proposal, but only after it has notified you of the problem, and 
you have failed adequately to correct it. Within 14 calendar days of receiving your proposal, the 
company must notify you in writing of any procedural or eligibility deficiencies, as well as of the 
time frame for your response. Your response must be postmarked, or transmitted electronically, 
no later than 14 days from the date you received the company's notification. A company need not 
provide you such notice of a deficiency if the deficiency cannot be remedied, such as if you fail to 
submit a proposal by the company's properly determined deadline. If the company intends to 
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you 
with a copy under Question 10 below, §240.14a-8G). 

(2) If you fail in your promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all of your proposals from 
its proxy materials for any meeting held in the following two calendar years. 



(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be 
excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to 
exclude a proposal. 

(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? 

(1) Either you , or your representative who is qualified under state law to present the proposal on 
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting 
yourself or send a qualified representative to the meeting in your place, you should make sure 
that you, or your representative, follow the proper state law procedures for attending the meeting 
and/or presenting your proposal. 

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the 
company permits you or your representative to present your proposal via such media, then you 
may appear through electronic media rather than traveling to the meeting to appear in person. 

(3) If you or your qualified representative fail to appear and present the proposal, without good 
cause, the company will be permitted to exclude all of your proposals from its proxy materials for 
any meetings held in the following two calendar years. 

(i) Question 9: If I have complied with the procedural requirements, on what other bases may a company 
rely to exclude my proposal? 

(1) Improper under state law: If the proposal is not a proper subject for action by shareholders 
under the laws of the jurisdiction of the company's organization; 

Note to paragraph (i){1) : Depending on the subject matter, some proposals are not 
considered proper under state law if they would be binding on the company if approved 
by shareholders. In our experience, most proposals that are cast as recommendations or 
requests that the board of directors take specified action are proper under state law. 
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion 
is proper unless the company demonstrates otherwise. 

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state, 
federal, or foreign law to which it is subject; 

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion of a 
proposal on grounds that it would violate foreign law if compliance with the foreign law 
would result in a violation of any state or federal law. 

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the 
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading 
statements in proxy soliciting materials; 

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim 
or grievance against the company or any other person, or if it is designed to result in a benefit to 
you, or to further a personal interest, which is not shared by the other shareholders at large; 

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the 
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its 
net earnings and gross sales for its most recent fiscal year, and is not otherwise significantly 
related to the company's business; 

(6) Absence of power/authority: If the company would lack the power or authority to implement 
the proposal; 



(7) Management functions: If the proposal deals with a matter relating to the company's ordinary 
business operations; 

(8) Director elections: If the proposal: 

(i) Would disqualify a nominee who is standing for election; 

(ii) Would remove a director from office before his or her term expired; 

(iii) Questions the competence, business judgment, or character of one or more 
nominees or directors; 

(iv) Seeks to include a specific individual in the company's proxy materials for election to 
the board of directors; or 

(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's 
own proposals to be submitted to shareholders at the same meeting; 

Note to paragraph (i)(9): A company's submission to the Commission under this section 
should specify the points of conflict with the company's proposal. 

(1 0) Substantially implemented: If the company has already substantially implemented the 
proposal; 

Note to paragraph (i)(10): A company may exclude a shareholder proposal that would 
provide an advisory vote or seek future advisory votes to approve the compensation of 
executives as disclosed pursuant to Item 402 of Regulation S-K (§229.402 of this 
chapter) or any successor to Item 402 (a "say-on-pay vote") or that relates to the 
frequency of say-on-pay votes, provided that in the most recent shareholder vote 
required by §240.14a-21 (b) of this chapter a single year (i.e., one, two, or three years) 
received approval of a majority of votes cast on the matter and the company has adopted 
a policy on the frequency of say-on-pay votes that is consistent with the choice of the 
majority of votes cast in the most recent shareholder vote required by §240.14a-21 (b) of 
this chapter. 

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to 
the company by another proponent that will be included in the company's proxy materials for the 
same meeting; 

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another 
proposal or proposals that has or have been previously included in the company's proxy materials 
within the preceding 5 calendar years, a company may exclude it from its proxy materials for any 
meeting held within 3 calendar years of the last time it was included if the proposal received: 

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years; 

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice 
previously within the preceding 5 calendar years; or 

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three 
times or more previously within the preceding 5 calendar years; and 



(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 

U) Question 10: What procedures must the company follow if it intends to exclude my proposal? 

(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons 
with the Commission no later than 80 calendar days before it files its definitive proxy statement 
and form of proxy with the Commission. The company must simultaneously provide you with a 
copy of its submission. The Commission staff may permit the company to make its submission 
later than 80 days before the company files its definitive proxy statement and form of proxy, if the 
company demonstrates good cause for missing the deadline. 

(2) The company must file six paper copies of the following: 

(i) The proposal; 

(ii) An explanation of why the company believes that it may exclude the proposal, which 
should, if possible, refer to the most recent applicable authority, such as prior Division 
letters issued under the rule; and 

(iii) A supporting opinion of counsel when such reasons are based on matters of state or 
foreign law. 

(k) Question 11: May I submit my own statement to the Commission responding to the company's 
arguments? Yes, you may submit a response, but it is not required. You should try to submit any 
response to us, with a copy to the company, as soon as possible after the company makes its 
submission. This way, the Commission staff will have time to consider fully your submission before it 
issues its response. You should submit six paper copies of your response. 

(I) Question 12: If the company includes my shareholder proposal in its proxy materials, what information 
about me must it include along with the proposal itself? 

(1) The company's proxy statement must include your name and address, as well as the number 
of the company's voting securities that you hold. However, instead of providing that information, 
the company may instead include a statement that it will provide the information to shareholders 
promptly upon receiving an oral or written request. 

(2) The company is not responsible for the contents of your proposal or supporting statement. 

(m) Question 13: What can I do if the company includes in its proxy statement reasons why it believes 
shareholders should not vote in favor of my proposal, and I disagree with some of its statements? 

(1) The company may elect to include in its proxy statement reasons why it believes shareholders 
should vote against your proposal. The company is allowed to make arguments reflecting its own 
point of view, just as you may express your own point of view in your proposal's supporting 
statement. 

(2) However, if you believe that the company's opposition to your proposal contains materially 
false or misleading statements that may violate our anti-fraud rule, §240.14a- 9, you should 
promptly send to the Commission staff and the company a letter explaining the reasons for your 
view, along with a copy of the company's statements opposing your proposal. To the extent 
possible, your letter should include specific factual information demonstrating the inaccuracy of 
the company's claims. Time permitting, you may wish to try to work out your differences with the 
company by yourself before contacting the Commission staff. 



(3) We require the company to send you a copy of its statements opposing your proposal before it 
sends its proxy materials, so that you may bring to our attention any materially false or misleading 
statements, under the following timeframes: 

(i) If our no-action response requires that you make revisions to your proposal or 
supporting statement as a condition to requiring the company to include it in its proxy 
materials, then the company must provide you with a copy of its opposition statements no 
later than 5 calendar days after the company receives a copy of your revised proposal; or 

(ii) In all other cases, the company must provide you with a copy of its opposition 
statements no later than 30 calendar days before its files definitive copies of its proxy 
statement and form of proxy under §240.14a-6. 
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Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 

Staff Legal Bulletin No. 14F (CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent 
the views of the Division of Corporation Finance (the "Division"). This 
bulletin is not a rule, regulation or statement of the Securities and 
Exchange Commission (the "Commission"). Further, the Commission has 
neither approved nor disapproved its content. 

Contacts: For further information, please contact the Division's Office of 
Chief Counsel by calling (202) 551-3500 or by submitting a web-based 
request form at https://tts.sec.gov/cgl-bin/corp_fin_interpretive. 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide 
guidance on important issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains information regarding: 

• Brokers and banks that constitute "record" holders under Rule 14a-8 
(b)(2)(i) for purposes of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8; · 

• Common errors shareholders can avoid when submitting proof of 
ownership to companies; 

• The submission of revised proposals; 

• Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 

• The Division's new process for transmitt ing Rule 14a-8 no-action 
responses by email. 

You can find additional guidance regarding Rule 14a-8 in the following 
bulletins that are available on the Commission's website: SLB No . 14, SLB 



No. 14A, SLB No. 148, SLB No. 14C, SLB No. 140 and SLB No. 14E. 

B. The types of brokers and banks that constitute "record" holders 
under Rule 14a-8(b){2)(i) for purposes of verifying whether a 
beneficial owner is eligible to submit a proposal under Rule 14a-8 

1. Eligibility to submit a proposal under Rule 14a-8 

To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 in market value, or 1%, of the company's 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of intent to do so.l 

The steps that a shareholder must take to verify his or her eligibi lity to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders in the U.S.: registered owners and 
beneficial owners.£ Registered owners have a direct relationship with the 
issuer because their ownership of shares is listed on the records maintained 
by the issuer or its transfer agent. If a shareholder is a registered owner, 
the company can independently confirm that the shareholder's holdings 
satisfy Rule 14a-8(b)'s eligibility requirement. 

The vast majority of investors in shares issued by U.S. companies, 
however, are beneficial owners, which means that they hold their securities 
in book-entry form through a securities intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as "street name" 
holders. Rule 14a-8(b)(2)(1) provides that a beneficial owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement "from the 'record' holder of [the] securities 
(usually a broker or bank)," verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year.l 

2. The role of the Depository Trust Company 

Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the Depository Trust Company ("DTC"), 
a registered clearing agency acting as a securities depository. Such brokers 
and banks are often referred to as "participants" in DTC.i The names of 
these DTC participants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by its transfer agent. Rather, DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants. A company 
can request from DTC a "securities position listing" as of a specified date, 
which identifies the DTC participants having a position in the company's 
securities and the number of securities held by each DTC participant on that 
date.-2 

3. Brokers and banks that constitute "record" holders under Rule 
14a-8(b)(2)(i) for purposes of verifying whether a beneficial 
owner is eligible to submit a proposal under Rule 14a-8 



In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an introducing broker could be considered a "record" holder for purposes of 
Rule 14a-8(b)(2)(i). An Introducing broker is a broker that engages in sales 
and other activities involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities.£ Instead, an introducing broker 
engages another broker, known as a "clearing broker," to hold custody of 
client funds and securities, to clear and execute customer trades, and to 
handle other functions such as issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; introducing brokers generally are not. As introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC's securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers in cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
participants, the company is unable to verify the positions against its own 
or its transfer agent's records or against DTC's securities position listing. 

In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-sZ and In light of the 
Commission's discussion of registered and beneficial owners in the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be considered "record" holders under 
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants' 
positions in a company's securities, we will take the view going forward 
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be 
viewed as "record" holders of securities that are deposited at DTC. As a 
result, we will no longer follow Hain Celestial. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to 
beneficial owners and companies. We also note that this approach is 
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,!l. under which brokers and banks that are DTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and lS(d) of the Exchange Act. 

Companies have occasionally expressed the view that, because DTC's 
nominee, Cede & Co., appears on the sha reholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants, only DTC or 
Cede & Co. should be viewed as the "record" holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never 
interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing in this guidance should be 
construed as changing that view. 

How can a shareholder determine whether his or her broker or bank is a 
DTC participant? 

Shareholders and companies can confirm whether a particular broker or 
bank is a DTC participant by checking DTC's participant list, which is 
currently available on the Internet at 
http :j /www .dtcc.com/downloads/membershi p/di rectories/dtc/a I ph a. pdf. 



What if a shareholder's broker or bank is not on DTC's participant list? 

The shareholder will need to obtain proof of ownership from the DTC 
participant through which the securities are held. The shareholder 
should be able to find out who this DTC participant is by asking the 
shareholder's broker or bank.~ 

If the DTC participant knows the shareholder's broker or bank's 
holdings, but does not know the shareholder's holdings, a shareholder 
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year - one from the shareholder's broker or bank 
confirming the shareholder's ownership, and the other from the DTC 
participant confirming the broker or bank's ownership. 

How will the staff process no-action requests that argue for exclusion on 
the basis that the shareholder's proof of ownership is not from a DTC 

, participant? 

The staff will grant no-action relief to a company on the basis that the 
shareholder's proof of ownership is not from a DTC participant only if 
the company's notice of defect describes the required proof of 
ownership in a manner that is consistent with the guidance contained in 
this bulletin. Under Rule 14a-8(f){l), the shareholder will have an 
opportunity to obtain the requisite proof of ownership after receiving the 
notice of defect. 

C. Common errors shareholders can avoid when submitting proof of 
ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has "continuously held at least $2,000 in market value, or 
1%, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the 
proposal" (emphasis added) .10 We note that many proof of ownership 
letters do not satisfy this requirement because they do not verify the 
shareholder's beneficial ownership for the entire one-year period preceding 
and including the date the proposal is submitted. In some cases, the letter 
speaks as of a date before the date the proposal is submitted, thereby 
leaving a gap between the date of the verification and the date the proposal 
is submitted. In other cases, the letter speaks as of a date after the date 
the proposal was submitted but covers a period of only one year, thus 
failing to verify the shareholder's beneficial ownership over the required full 
one-year period preceding the date of the proposal's submission. 

Second, many letters fail to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder's beneficial ownership only as of a specified date but omits any 



reference to continuous ownership for a one-year period. 

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive 
and can cause inconvenience for shareholders when submitting proposals. 
Although our administration of Rule 14a-8(b) is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

"As of [date the proposal is submitted], [name of shareholder] 
held, and has held continuously for at least one year, [number 
of securities] shares of [company name] [class of securities]. "li 

As discussed above, a shareholder may also need to provide a separate 
written statement .from the. DTC participantthrough which the shareholder's 
securities are held if the shareholder's broker or bank is not a DTC 
participant. 

D. The submission of revised proposals 

On occasion, a shareholder will revise a proposal after submitting it to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

1. A shareholder submits a timely proposal. The shareholder then 
submits a revised proposal before the company's deadline for 
receiving proposals. Must the company accept the revisions? 

Yes. In this situation, we believe the revised proposal serves as a 
replacement of the initial proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the initial proposal. Therefore, the 
shareholder is not in violation of the one-proposal limitation in Rule 14a-8 
(c). 12 If the company intends to submit a no-action request, it must do so 
with respect to the revised proposal. 

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated 
that if a shareholder makes revisions to a proposal before the company 
submits its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, in cases where shareholders attempt to make changes to an initial 
proposal, the company is free to ignore such revisions even if the revised 
proposal is submitted before the company's deadline for receiving 
shareholder proposals. We are revising our guidance on this issue to make 
clear that a company may not ignore a revised proposal in this sltuatlon. 13 

2. A shareholder submits a timely proposal. After the deadline for 
receiving proposals, the shareholder submits a revised proposal. 
Must the company accept the revisions? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company is not required to 
accept the revisions. However, if the company does not accept the 
revisions, it must treat the revised proposal as a second proposal and 



submit a notice stating its intention to exclude the revised proposal, as 
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(c) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and intends to exclude the initial proposal, it would 
also need to submit its reasons for excluding the initial proposal. 

3. If a shareholder submits a revised proposal, as of which date 
must the shareholder prove his or her share ownership? 

A shareholder must prove ownership as of the date the original proposal is 
submitted. When the Commission has discussed revisions to proposals, 14 it 
has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined in Rule 14a-8(b), proving ownership 
includes providing a written statement that the shareholder intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8(f)(2) provides that if the shareholder "fails in [his or her] 
promise to hold the req-uired hUmber ofsecurities through the date ofthe 
meeting of shareholders, then the company will be permitted to exclude all 
of [the same shareholder's] proposals from its proxy materials for any 
meeting held in the following two calendar years." With these provisions in 
mind, we do not interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal. 15 

E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders is withdrawn, SLB No. 
14C states that, if each shareholder has designated a lead individual to act 
on its behalf and the company is able to demonstrate that the individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead individual indicating that the lead individual 
is withdrawing the proposal on behalf of all of the proponents. 

Because there is no relief granted by the staff in cases where a no-action 
request is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
if the company provides a letter from the lead filer that includes a 
representation that the lead filer is authorized to withdraw the proposal on 
behalf of each proponent identified in the company's no-action request. 16 

F. Use of email to transmit our Rule 14a-8 no-action responses to 
companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, including copies of the correspondence we have received in 
connection with such requests, by U.S. mail to companies and proponents. 
We also post our response and the related correspondence to the 
Commission's website shortly after issuance of our response. 

In order to accelerate delivery of staff responses to companies and 



proponents, and to reduce our copying and postage costs, going forward, 
we intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to include email contact information in any correspondence to 
each other and to us. We will use U.S. mail to transmit our no-action 
response to any company or proponent for which we do not have email 
contact information. 

Given the availability of our responses and the related correspondence on 
the Commission's website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe it is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response. ·· 

1. See Rule 14a-8(b). 

l For an explanation of the types of share ownership in the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] ("Proxy Mechanics Concept Release''), at Section II.A. 
The term "beneficial owner" does not have a uniform meaning under the 
federa l securities laws. It has a different meaning in this bulletin as 
compared to "beneficial owner" and "beneficial ownership" in Sections 13 
and 16 of the Exchange Act. Our use of the term in this bulletin is not 
intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], 
at n.2 ("The term 'beneficial owner' when used in the context of the proxy 
rules, and in light of the purposes of those rules, may be interpreted to 
have a broader meaning than it would for certa in other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Williams 
Act."). 

l If a shareholder has filed a Schedule 130, Schedule 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may instead prove ownership by submitting a copy of such 
filings and providing the additional information that is described in Rule 
14a-8(b) (2) (ii). 

1 DTC holds the deposited securities in "fungible bulk," meaning that there 
are no specifically identifiable shares directly owned by the DTC 
participants. Rather, each DTC participant holds a pro rata interest or 
position in the aggregate number of shares of a particular issuer held at 
DTC. Correspondingly, each customer of a DTC participant- such as an 
individual investor - owns a pro rata interest in the shares in which the DTC 
participant has a pro rata interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a . 

.2: See Exchange Act Rule 17Ad-8. 



.§.See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] ("Net Capital Rule Release"), at Section II.C. 

Z See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. 
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
concluded that a securities Intermediary was not a record holder for 
purposes of Rule 14a-8(b) because it did not appear on a list of the 
company's non-objecting beneficial owners or on any DTC securities 
position listing, nor was the intermediary a DTC participant. 

l! Techne Corp. (Sept. 20, 1988). 

2 In addition, if the shareholder's broker is an introducing broker, the 
shareholder's account statements should include the clearing broker's 
identity and telephone number. See Net Capital Rule Release, at Section 
II.C.(iii). The clearing broker will generally be a DTC participant. 

1° For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company's receipt date of the proposal, absent the 
use of electronic or other means of same-day delivery. 

11 This format is acceptable for purposes of Rule 14a-8(b), but it is not 
mandatory or exclusive. 

ll As such, it is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 

13 This position will apply to all proposals submitted after an initial proposal 
but before the company's deadline for receiving proposals, regardless of 
whether they are explicitly labeled as "revisions" to an initial proposal, 
unless the shareholder affirmatively indicates an intent to submit a second, 
additional proposal for inclusion in the company's proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy 
materials in reliance on Rule 14a-8(c). In light of this guidance, with 
respect to proposals or revisions received before a company's deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters in which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal limitation if such 
proposal is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier proposal was 
excludable under the rule. 

14 See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 

15 Because the relevant date for proving ownership under Rule 14a-8(b) is 
the date the proposal is submitted, a proponent who does not adequately 
prove ownership in connection with a proposal is not permitted to submit 
another proposal for the same meeting on a later date. 

16 Nothing in this staff position has any effect on the status of any 



shareholder proposal that is not withdrawn by the proponent or its 
authorized representative. 

http:/jwww.sec.gov/interpsj/ega/jcfslb14f.htm 
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October 31,2014 

VIA OVERNlGHT .MAIL 
~ew Ymk City Employees' RctiremenL Systetn 
~ew York Gity Fire Department Pension r··und 
New York City Teachers' Retirement System 
Ne"" York City Police Pension Fund 
c/o Comptroller of the City of.:"\ew York 
Ylun.icipul Building 
One Centre Street, Room 629 
New York, NY 10007-2341 

Attention: Michael Garland, Assistant Comptroller 

Dear Mr. Garland: 

afiltl.lluurt 
4sslsJ "t l>l!fll. '"' c.,v.I!AN 

l'hem~llfl 
i :uJ(I 't/I!.<JJflf!IJIJlt ·,;ln; 

Mlngt~O. VA <!2 203 
I I /():J(lb111N 

1Jfar oasao.-,Je\ uul 
·n~W.ats Wrl\ 

I am Y\Titing on behalf of 'I11c AES Corporation (the ·•company'r), which received on 
October 22, 2014, the stockholder proposal you submitted on behalf of the Comptroller of the 
City of New York as custodian and trustee of the New York City Employet"'S' Retirement 
System, the New York City Fire Department Pension Fund, the New York City Teachers' 
Retirement System and the New York Cil)' Police J>ension Fund {coUectivdy, the "Proponents") 
pursuant to Se~;;udtics nnd Exchange Commission ("SEC") Rule 14a~8 for inclusion in the proxy 
statement for the Company•s 2015 Annual Meeting t)fStockhoJders (the "Proposal"). 

The Proposal contains certain procedural ddioiencies, which SEC regulations require us 
to bring to the Proponents' attention. Rule 14a-8(b) under the Securities Exchange Act of 1934, 
as amended. provides that stockho'lder proponents must submit sufticient proof oftheir 
continuous ownership ofat least $2,000 in market value, or l %, of a company's shares entitled 
to vote on the proposal for at least one year as of the date the stockholder proposal was 
submitted. The Company's stock records do noi indicate that the Proponents are record owners 
ofsut:ficient shares to salisfy-rhis requ1rement. In addition. to date we have not received 
adequate proof that the Proponents have satisJ1ed Rule 14a-8's ownership requirements as of the 
date that the Proposal was submitted to the Compnny. The letters duted October 20.2014 from 
BNY Mellon and State Street Bank and Trust C()mpany enclosed with the Proposal (the ... Bank 
Letters'') are insuilicient because they verify ownership from Octoher 20, 201.3 through October 
31, 20 l.3 und :fi·om November 1, 2013 through October 20, 2014 rather than tor the entire one­
year period preceding and including October 22, 2014, the date the Proposal was submitted to 
the Company, In addition, the Bank Letters arc insufficient because they report on the 
Proponents• ownership of the Company's stock through October 31, 2013 and commencing on 
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t\ovember 1, 2013 rather than verifying t:onlimwus ownership by the ProJxmcnts for the entire 
one~year period. 

To remedy this defect~ the Proponents must obtain new proof ofowncrslrip letters 
veri tying their conli n uous ownership of the requisite number of Company shares for the one-year 
period preceding and including October 2 J, 2014, the date the Proposal was submitted to the 
Com puny. As explained in Rule 14a-8(b) and in SEC stan~ guidance, sufficient proof must be in 
the fom\ of: 

• a written statement from the ''record" holder ofthe Proponents• shares (usually a 
broker or-. bank) verif)'ing that the Proponents continuously held lhe requisite 
number of Company shares for the one-year period preceding and including October 
21, 2014; or 

• if the Proponents have tiled with the SEC a Schedule 13D, Schedule 130. Form 3, 
Fonn 4 or Form s. or amendmenis to those documents or updated fonns, retlecting 
the Proponents' ownership of the requisite number of Company .shares as of or 
betbrc the date on which the one-year eligibility period begins, a copy ofthe 
schedule and/or torm, and any subseqm:nt amendments reporting u c.hange in the 
ownership level and a \witten statement that the Proponents continuously held the 
requisite number of Company shares for the one-year period. 

If the. Proponents intend to demonstrate ownership by submitting a written statement 
from the "record'' holder of their shares as set forth in (l) above. please note that most large U.S. 
brokers and bunks dep<.lSit their <::ustomers' securities with, and hold those securities through, the 
Depository Trust Company ("DTC"). a registered clearing agency thm acts as a securities 
depository (DTC is also known through the account name of Cede & Co.), Under SEC Staff 
Legal Bu!Jetin No. 14F. only DTC participants arc viewed as record holders of securities that ate 
deposited at DTC. The Proponents can conlirrn whether their broker o.r bank is a DTC 
participant by asking their broker or bank or by checking DTC's participant list, \·vhich is 
tWailuble at ht tp:l/\vww.du.:c.c(ltn/- /media/1-t k·s1Downl oq$1slc l ient-center/IJ'IT/alph~':\ - :lS hx . In 
these situations, stockholders need to obtain proof of ownersbip from the DTC participant 
through \vhich the securities are held, as follows: 

2 

( l) Jfthe broker or bank is a DTC participant, then the Proponents need to submit a 
written statement from the broker or bank verifying that the Proponents continuously 
hdd the requisite number of Compt.my shares for the one-year period preceding and 
including October 21, 2014. 

(2) If the broker or bank is not a DTC participant, then the Proponents need to submit 
proof of ownership from the DTC participant through which the shares are held 
veri tying that the Proponents continuously held the requisite number of Company 
shares for the one-year period preceding and including October 2l , 2014. The 
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Proponents should be able to find out the identity ofthc DTC participant by asking 
their broker or bru1k. If their broker is an introducing broker, the Proponents may also 
be able to ]earn the identity and telephone number of the DTC pmtkipant through 
their accmint statements, because the clearing broker idcntilicd on the account 
statements will generally be a D'J'C partidpatu. Ifthe DTC participant thCit holds lhe 
Proponents' shares is not able to conf1rm the Proponent • individual holdings but is 
able to confirm the holdings of the Proponents) broker or bank, then the Proponcms 
need to satisfy the proof of ownership requirements by obtaining and submitting two 
proof of ow11crship statement~ verifying that, for the one-year period preceding and 
including October 2 1, 2014~ the requisite number of Company shares were 
continuously held: (i) one from the Proponents broker or bank confirming the 
Proponents' mvnersh1p. and (ii) fhc other from the DTC participant continuing the 
broker m bank's O\·Vnership. 

The SEC's n1lcs n.~uirc that any response to this Jetter he postmarked or transmiltcd 
electronica1ly no Jater than 14 calendar days from the date you receive this letter. P1ease address 
any response to me at The AES Corporation, 4300 Wilson Boulevard, Arlington, VA 22203. 

If you have any questions with respect to the foregoing, please contact me at (703) 682· 
1110. For your reference, l enclose a copy of Rule l4a-8 and Staff Legal Bulletin No. 14F. 

t~~ 
an 

Assist n General Counsel 

Enclosures 
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Rule 14a-8 - Shareholder Proposals 

This section addresses when a company must include a shareholder's proposal in its proxy statement 
and identify the proposal in its form of proxy when the company holds an annual or special meeting of 
shareholders. In summary, in order to have your shareholder proposal included on a company's proxy 
card, and included along with any supporting statement in its proxy statement, you must be eligible and 
follow certain procedures. Under a few specific circumstances, the company is permitted to exclude your 
proposal, but only after submitting its reasons to the Commission. We structured this section in a 
question-and-answer format so that it is easier to understand. The references to "you" are to a 
shareholder seeking to submit the proposal. 

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement that 
the company and/or its board of directors take action, which you intend to present at a meeting of the 
company's shareholders. Your proposal should state as clearly as possible the course of action that you 
believe the company should follow. If your proposal is placed on the company's proxy card, the company 
must also provide in the form of proxy means for shareholders to specify by boxes a choice between 
approval or disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used in this 
section refers both to your proposal, and to your corresponding statement in support of your proposal (if 
any). 

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company that I am 
eligible? 

(1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000 in 
market value, or 1%, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the proposal. You must continue to hold 
those securities through the date of the meeting. 

(2) If you are the registered holder of your securities, which means that your name appears in the 
company's records as a shareholder, the company can verify your eligibility on its own, although 
you will still have to provide the company with a written statement that you intend to continue to 
hold the securities through the date of the meeting of shareholders. However, if like many 
shareholders you are not a registered holder, the company likely does not know that you are a 
shareholder, or how many shares you own. In this case, at the time you submit your proposal, 
you must prove your eligibility to the company in one of two ways: 

(i) The first way is to submit to the company a written statement from the "record" holder 
of your securities (usually a broker or bank) verifying that, at the time you submitted your 
proposal, you continuously held the securities for at least one year. You must also 
include your own written statement that you intend to continue to hold the securities 
through the date of the meeting of shareholders; or 

(ii) The second way to prove ownership applies only if you have filed a Schedule 130 
(§240.13d-101), Schedule 13G (§240.13d-102), Fonm 3 (§249.103 of this chapter), Form 
4 (§249.1 04 of this chapter) and/or Form 5 (§249.1 05 of this chapter), or amendments to 
those documents or updated forms, reflecting your ownership of the shares as of or 
before the date on which the one-year eligibility period begins. If you have filed one of 
these documents with the SEC, you may demonstrate your eligibility by submitting to the 
company: 

(A) A copy of the schedule and/or form, and any subsequent amendments 
reporting a change in your ownership level; 



(B) Your written statement that you continuously held the required number of 
shares for the one-year period as of the date of the statement; and 

(C) Your written statement that you intend to continue ownership of the shares 
through the date of the company's annual or special meeting. 

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one 
proposal to a company for a particular shareholders' meeting. 

(d) Question 4: How long can my proposal be? The proposal, including any accompanying supporting 
statement, may not exceed 500 words. 

(e) Question 5: What is the deadline for submitting a proposal? 

(1) If you are submitting your proposal for the company's annual meeting, you can in most cases 
find the deadline in last year's proxy statement. However, if the company did not hold an annual 
meeting last year, or has changed the date of its meeting for this year more than 30 days from 
last year's meeting, you can usually find the deadline in one of the company's quarterly reports on 
Form 10-Q (§249.308a of this chapter), or in shareholder reports of investment companies under 
§270.30d-1 of this chapter of the Investment Company Act of 1940. In order to avoid controversy, 
shareholders should submit their proposals by means, including electronic means, that permit 
them to prove the date of delivery. 

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly 
scheduled annual meeting. The proposal must be received at the company's principal executive 
offices not less than 120 calendar days before the date of the company's proxy statement 
released to shareholders in connection with the previous year's annual meeting. However, if the 
company did not hold an annual meeting the previous year, or if the date of this year's annual 
meeting has been changed by more than 30 days from the date of the previous year's meeting, 
then the deadline is a reasonable time before the company begins to print and send its proxy 
materials. 

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting, the deadline is a reasonable time before the company begins to print 
and send its proxy materials. 

(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in answers 
to Questions 1 through 4 of this section? 

(1) The company may exclude your proposal, but only after it has notified you of the problem, and 
you have failed adequately to correct it. Within 14 calendar days of receiving your proposal, the 
company must notify you in writing of any procedural or eligibility deficiencies, as well as of the 
time frame for your response. Your response must be postmarked, or transmitted electronically, 
no later than 14 days from the date you received the company's notification. A company need not 
provide you such notice of a deficiency if the deficiency cannot be remedied, such as if you fail to 
submit a proposal by the company's properly determined deadline. If the company intends to 
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you 
with a copy under Question 10 below, §240.14a-80). 

(2) If you fail in your promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all of your proposals from 
its proxy materials for any meeting held in the following two calendar years . 



(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be 
excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to 
exclude a proposal. 

(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? 

(1) Either you, or your representative who is qualified under state law to present the proposal on 
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting 
yourself or send a qualified representative to the meeting in your place, you should make sure 
that you, or your representative, follow the proper state law procedures for attending the meeting 
and/or presenting your proposal. 

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the 
company permits you or your representative to present your proposal via such media, then you 
may appear through electronic media rather than traveling to the meeting to appear in person. 

(3) If you or your qualified representative fail to appear and present the proposal, without good 
cause, the company will be permitted to exclude all of your proposals from its proxy materials for 
any meetings held in the following two calendar years. 

(i) Question 9: If I have complied with the procedural requirements, on what other bases may a company 
rely to exclude my proposal? 

(1) Improper under state law: If the proposal is not a proper subject for action by shareholders 
under the laws of the jurisdiction of the company's organization; 

Note to paragraph (i){1): Depending on the subject matter, some proposals are not 
considered proper under state law if they would be binding on the company if approved 
by shareholders. In our experience, most proposals that are cast as recommendations or 
requests that the board of directors take specified action are proper under state law. 
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion 
is proper unless the company demonstrates otherwise. 

(2) Violation of law: lf the proposal would, if implemented, cause the company to violate any state, 
federal, or foreign law to which it is subject; 

Note to paragraph (i)(2): We will not apply this basis for exclusion to permit exclusion of a 
proposal on grounds that it would violate foreign law if compliance with the foreign law 
would result in a violation of any state or federal law. 

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the 
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading 
statements in proxy soliciting materials; 

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim 
or grievance against the company or any other person, or if it is designed to result in a benefit to 
you, or to further a personal interest, which is not shared by the other shareholders at large; 

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the 
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its 
net earnings and gross sales for its most recent fiscal year, and is not otherwise significantly 
related to the company's business; 

(6) Absence of power/authority: If the company would lack the power or authority to implement 
the proposal; 



(7) Management functions: If the proposal deals with a matter relating to the company's ordinary 
business operations; 

(8) Director elections: If the proposal: 

(i) Would disqualify a nominee who is standing for election; 

(ii) Would remove a director from office before his or her term expired; 

(iii) Questions the competence, business judgment, or character of one or more 
nominees or directors; 

(iv) Seeks to include a specific individual in the company's proxy materials for election to 
the board of directors; or 

(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the company's 
own proposals to be submitted to shareholders at the same meeting; 

Note to paragraph (i)(9): A company's submission to the Commission under this section 
should specify the points of conflict with the company's proposal. 

(1 O) Substantially implemented: If the company has already substantially implemented the 
proposal; 

Note to paragraph (i)(10): A company may exclude a shareholder proposal that would 
provide an advisory vote or seek future advisory votes to approve the compensation of 
executives as disclosed pursuant to Item 402 of Regulation S-K (§229.402 of this 
chapter) or any successor to Item 402 (a "say-on-pay vote") or that relates to the 
frequency of say-on-pay votes, provided that in the most recent shareholder vote 
required by §240.14a-21 (b) of this chapter a single year (i.e., one, two, or three years) 
received approval of a majority of votes cast on the matter and the company has adopted 
a policy on the frequency of say-on-pay votes that is consistent with the choice of the 
majority of votes cast in the most recent shareholder vote required by §240.14a-21(b) of 
this chapter. 

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to 
the company by another proponent that will be included in the company's proxy materials for the 
same meeting; 

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another 
proposal or proposals that has or have been previously included in the company's proxy materials 
within the preceding 5 calendar years, a company may exclude it from its proxy materials for any 
meeting held within 3 calendar years of the last time it was included if the proposal received: 

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years; 

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice 
previously within the preceding 5 calendar years; or 

(iii) Less than 10% of the vote on its last submission to shareholders if proposed three 
times or more previously within the preceding 5 calendar years; and 



(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 

(j) Question 10: What procedures must the company follow if it intends to exclude my proposal? 

(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons 
with the Commission no later than 80 calendar days before it files its definitive proxy statement 
and form of proxy with the Commission. The company must simultaneously provide you with a 
copy of its submission. The Commission staff may permit the company to make its submission 
later than 80 days before the company files its definitive proxy statement and form of proxy, if the 
company demonstrates good cause for missing the deadline. 

(2) The company must file six paper copies of the following: 

(i) The proposal; 

(ii) An explanation of why the company believes that it may exclude the proposal, which 
should , if possible, refer to the most recent applicable authority, such as prior Division 
letters issued under the rule; and 

(iii) A supporting opinion of counsel when such reasons are based on matters of state or 
foreign law. 

(k) Question 11: May I submit my own statement to the Commission responding to the company's 
arguments? Yes, you may submit a response, but it is not required. You should try to submit any 
response to us, with a copy to the company, as soon as possible after the company makes its 
submission. This way, the Commission staff will have time to consider fully your submission before it 
issues its response. You should submit six paper copies of your response. 

(I) Question 12: If the company includes my shareholder proposal in its proxy materials, what information 
about me must it include along with the proposal itself? 

(1) The company's proxy statement must include your name and address, as well as the number 
of the company's voting securities that you hold. However, instead of providing that information, 
the company may instead include a statement that it will provide the information to shareholders 
promptly upon receiving an oral or written request. 

(2) The company is not responsible for the contents of your proposal or supporting statement. 

(m) Question 13: What can I do if the company includes in its proxy statement reasons why it believes 
shareholders should not vote in favor of my proposal, and I disagree with some of its statements? 

(1) The company may elect to include in its proxy statement reasons why it believes shareholders 
should vote against your proposal. The company is allowed to make arguments reflecting its own 
point of view, just as you may express your own point of view in your proposal's supporting 
statement. 

(2) However, if you believe that the company's opposition to your proposal contains materially 
false or misleading statements that may violate our anti-fraud rule, §240.14a- 9, you should 
promptly send to the Commission staff and the company a letter explaining the reasons for your 
view, along with a copy of the company's statements opposing your proposal. To the extent 
possible, your letter should include specific factual information demonstrating the inaccuracy of 
the company's claims. Time permitting, you may wish to try to work out your differences with the 
company by yourself before contacting the Commission staff. 



(3) We require the company to send you a copy of its statements opposing your proposal before it 
sends its proxy materials, so that you may bring to our attention any materially false or misleading 
statements, under the following timeframes: 

(i) If our no-action response requires that you make revisions to your proposal or 
supporting statement as a condition to requiring the company to include it in its proxy 
materials, then the company must provide you with a copy of its opposition statements no 
later than 5 calendar days after the company receives a copy of your revised proposal; or 

(ii) In all other cases, the company must provide you with a copy of its opposition 
statements no later than 30 calendar days before its files definitive copies of its proxy 
statement and form of proxy under §240.14a--6. 
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Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent 
the views of the Division of Corporation Finance (the "Division"). This 
bulletin is not a rule, regulation or statement of the Securities and 
Exchange Commission (the "Commission"). Further, the Commission has 
neither approved nor disapproved its content. 

Contacts: For further information, please contact the Division's Office of 
Chief Counsel by calling (202) 551-3500 or by submitting a web-based 
request form at https :/ /tts.sec.gov/cgi-bin/corp_fin_interpretive. 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide 
guidance on important issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains information regarding: 

• Brokers and banks that constitute "record" holders under Rule 14a-8 
(b)(2)(i) for purposes of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8; 

• Common errors shareholders can avoid when submitting proof of 
ownership to companies; 

• The submission of revised proposals; 

• Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 

• The Division's new process for transmitting Rule 14a-8 no-action 
responses by email. 

You can find additional guidance regarding Rule 14a-8 in the following 
bulletins that are available on the Commission's website: SLB No. 14, SLB 



No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 140 and SLB No. 14E. 

B. The types of brokers and banks that constitute "record" holders 
under Rule 14a-8(b){2)(i) for purposes of verifying whether a 
beneficial owner is eligible to submit a proposal under Rule 14a-8 

1. Eligibility to submit a proposal under Rule 14a-8 

To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 in market value, or 1%, of the company's 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of intent to do so.l 

The steps that a shareholder must take to verify his or her eligibility to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders in the U.S.: registered owners and 
beneficial owners..f- Registered owners have a direct relationship with the 
issuer because their ownership of shares is listed on the records maintained 
by the issuer or its transfer agent. If a shareholder is a registered owner, 
the company can independently confirm that the shareholder's holdings 
satisfy Rule 14a-8(b)'s eligibility requirement. 

The vast majority of investors in shares issued by U.S. companies, 
however, are beneficial owners, which means that they hold their securities 
in book-entry form through a securities intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as "street name" 
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement "from the 'record' holder of [the] securities 
(usually a broker or bank)," verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year.l 

2. The role of the Depository Trust Company 

Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the Depository Trust Company ("DTC"), 
a registered clearing agency acting as a securities depository. Such brokers 
and banks are often referred to as "participants" in DTC.1 The names of 
these DTC participants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by its transfer agent. Rather, DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants. A company 
can request from DTC a "securities position listing" as of a specified date, 
which identifies the DTC participants having a position in the company's 
securities and the number of securities held by each DTC participant on that 
date.~ 

3. Brokers and banks that constitute "record" holders under Rule 
14a-8(b)(2)(i) for purposes of verifying whether a beneficial 
owner is eligible to submit a proposal under Rule 14a-8 



In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an introducing broker could be considered a "record" holder for purposes of 
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales 
and other activities involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities.§ Instead, an introducing broker 
engages another broker, known as a "clearing broker," to hold custody of 
client funds and securities, to clear and execute customer trades, and to 
handle other functions such as issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; introducing brokers generally are not. As introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC's securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers in cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
participants, the company is unable to verify the positions against its own 
or its transfer agent's records or against DTC's securities position listing. 

In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-8Z and in light of the 
Commission's discussion of registered and beneficial owners in the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be considered "record" holders under 
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants' 
positions in a company's securities, we will take the view going forward 
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be 
viewed as "record" holders of securities that are deposited at DTC. As a 
result, we will no longer follow Hain Celestial. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to 
beneficial owners and companies. We also note that this approach is 
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule)l. under which brokers and banks that are DTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and 15(d) of the Exchange Act. 

Companies have occasionally expressed the view that, because DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants, only DTC or 
Cede & Co. should be viewed as the "record" holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never 
interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing in this guidance should be 
construed as changing that view. 

How can a shareholder determine whether his or her broker or bank is a 
DTC participant? 

Shareholders and companies can confirm whether a particular broker or 
bank is a DTC participant by checking DTC's participant list, which is 
currently available on the Internet at 
http: I /www. dtcc.com/downloads/mem bership/ directories/ dtc/alpha. pdf. 



What if a shareholder's broker or bank is not on DTC's participant list? 

The shareholder will need to obtain proof of ownership from the DTC 
participant through which the securities are held. The shareholder 
should be able to find out who this DTC participant is by asking the 
shareholder's broker or bank.?!. 

If the DTC participant knows the shareholder's broker or bank's 
holdings, but does not know the shareholder's holdings, a shareholder 
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year - one from the shareholder's broker or bank 
confirming the shareholder's ownership, and the other from the DTC 
participant confirming the broker or bank's ownership. 

How will the staff process no-action requests that argue for exclusion on 
the basis that the shareholder's proof of ownership is not from a DTC 
participant? 

The staff will grant no-action relief to a company on the basis that the 
i shareholder's proof of ownership is not from a DTC participant only if 
' the company's notice of defect describes the required proof of 

ownership in a manner that is consistent with the guidance contained in 
this bulletin. Under Rule 14a-8(f)(l), the shareholder will have an 
opportunity to obtain the requisite proof of ownership after receiving the 
notice of defect. 

C. Common errors shareholders can avoid when submitting proof of 
ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has "continuously held at least $2,000 in market value, or 
1%, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the 
proposal" (emphasis added).lQ We note that many proof of ownership 
letters do not satisfy this requirement because they do not verify the 
shareholder's beneficial ownership for the entire one-year period preceding 
and including the date the proposal is submitted. In some cases, the letter 
speaks as of a date before the date the proposal is submitted, thereby 
leaving a gap between the date of the verification and the date the proposal 
is submitted. In other cases, the letter speaks as of a date after the date 
the proposal was submitted but covers a period of only one year, thus 
falling to verify the shareholder's beneficial ownership over the required full 
one-year period preceding the date of the proposal's submission. 

Second, many letters fail to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder's beneficial ownership only as of a specified date but omits any 



reference to continuous ownership for a one-year period. 

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive 
and can cause inconvenience for shareholders when submitting proposals. 
Although our administration of Rule 14a-8(b) is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

"As of [date the proposal is submitted], [name of shareholder] 
held, and has held continuously for at least one year, [number 
of securities] shares of [company name] [class of securities]."11 

As discussed above, a shareholder may also need to provide a separate 
written statement from the DTC participant through which the shareholder's 
securities are held if the shareholder's broker or bank is not a DTC 
participant. 

D. The submission of revised proposals 

On occasion, a shareholder will revise a proposal after submitting it to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

1. A shareholder submits a timely proposal. The shareholder then 
submits a revised proposal before the company's deadline for 
receiving proposals. Must the company accept the revisions? 

Yes. In this situation, we believe the revised proposal serves as a 
replacement of the Initial proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the initial proposal. Therefore, the 
shareholder is not in violation of the one-proposal limitation in Rule 14a-8 
(c). 12 If the company intends to submit a no-action request, it must do so 
with respect to the revised proposal. 

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated 
that if a shareholder makes revisions to a proposal before the company 
submits its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, in cases where shareholders attempt to make changes to an initial 
proposal, the company is free to ignore such revisions even if the revised 
proposal is submitted before the company's deadline for receiving 
shareholder proposals. We are revising our guidance on this issue to make 
clear that a company may not Ignore a revised proposal In this situatlon . .U. 

2. A shareholder submits a timely proposal. After the deadline for 
receiving proposals, the shareholder submits a revised proposal. 
Must the company accept the revisions? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company is not required to 
accept the revisions. However, if the company does not accept the 
revisions, it must treat the revised proposal as a second proposal and 



submit a notice stating its intention to exclude the revised proposal, as 
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and intends to exclude the initial proposal, it would 
also need to submit its reasons for excluding the initial proposal. 

3. If a shareholder submits a revised proposal, as of which date 
must the shareholder prove his or her share ownership? 

A shareholder must prove ownership as of the date the original proposal is 
submitted. When the Commission has discussed revisions to proposals, 14 it 
has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined in Rule 14a-8(b), proving ownership 
includes providing a written statement that the shareholder intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8(f)(2) provides that if the shareholder "fails in [his or her] 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all 
of [the same shareholder's] proposals from its proxy materials for any 
meeting held in the following two calendar years." With these provisions in 
mind, we do not interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal. 15 

E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should include with a withdrawal letter documentation 
demonstrating t hat a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders is withdrawn, SLB No. 
14C states that, if each shareholder has designated a lead individual to act 
on its behalf and the company is able to demonstrate that the individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead individual indicating that the lead individual 
is withdrawing the proposal on behalf of all of the proponents. 

Because there is no relief granted by the staff in cases where a no-action 
request is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawa l request 
if the company provides a letter from the lead filer that includes a 
representation that the lead filer is authorized to withdraw the proposal on 
behalf of each proponent identified in the company's no-action request. 16 

F. Use of email to transmit our Rule 14a-8 no-action responses to 
companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, including cop ies of the correspondence we have received in 
connection with such requests, by U.S. mail to companies and proponents. 
We also post our response and the related correspondence to the 
Commission's website shortly after issuance of our response. 

In order to accelerate delivery of staff responses to companies and 



proponents, and to reduce our copying and postage costs, going forward, 
we intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to include email contact information in any correspondence to 
each other and to us. We will use U.S. mail to transmit our no-action 
response to any company or proponent for which we do not have email 
contact information. 

Given the availability of our responses and the related correspondence on 
the Commission's website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe it is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response. 

1 See Rule 14a-8(b) . 

.6. For an explanation of the types of share ownership in the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] (''Proxy Mechanics Concept Release"), at Section II.A. 
The term "beneficial owner" does not have a uniform meaning under the 
federal securities laws. It has a different meaning in this bulletin as 
compared to "beneficial owner" and "beneficial ownership" in Sections 13 
and 16 of the Exchange Act. Our use of the term in this bulletin is not 
intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], 
at n.2 ("The term 'beneficial owner' when used in the context of the proxy 
rules, and in light of the purposes of those rules, may be interpreted to 
have a broader meaning than it would for certain other purpose[s) under 
the federal securities laws, such as reporting pursuant to the Williams 
Act."). 

1 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may instead prove ownership by submitting a copy of such 
filings and providing the additional information that is described in Rule 
14a-8(b)(2)(ii). 

~ DTC holds the deposited securities in "fungible bulk," meaning that there 
are no specifically identifiable shares directly owned by the DTC 
participants. Rather, each DTC participant holds a pro rata interest or 
position in the aggregate number of shares of a particular issuer held at 
DTC. Correspondingly, each customer of a DTC participant- such as an 
individual investor - owns a pro rata interest in the shares in which the DTC 
participant has a pro rata interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a . 

.2. See Exchange Act Rule 17Ad-8. 



§.See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] ("Net Capital Rule Release"), at Section II.C. 

1 See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. 
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 20 10). In both cases, the court 
concluded that a securities intermediary was not a record holder for 
purposes of Rule 14a-8(b) because it did not appear on a list of the 
company's non-objecting beneficial owners or on any DTC securities 
position listing, nor was the intermediary a DTC participant. 

~ Techne Corp. (Sept. 20, 1988) . 

.2. In addition, if the shareholder's broker is an introducing broker, the 
shareholder's account statements should include the dearing broker's 
identity and telephone number. See Net Capital Rule Release, at Section 
II.C.(iii). The clearing broker will generally be a DTC participant. 

1° For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company's receipt date of the proposal, absent the 
use of electronic or other means of same-day delivery. 

ll This format is acceptable for purposes of Rule 14a-8(b), but it is not 
mandatory or exclusive. 

12 As such, it is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 

13 This position will apply to all proposals submitted after an initial proposal 
but before the company's deadline for receiving proposals, regardless of 
whether they are explicitly labeled as "revisions" to an initial proposal, 
unless the shareholder affirmatively indicates an intent to submit a second, 
additional proposal for inclusion in the company's proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy 
materials in reliance on Rule 14a-8(c). In light of this guidance, with 
respect to proposals or revisions received before a company's deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters in which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal limitation if such 
proposal is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier proposal was 
excludable under the rule. 

14 See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 

~Because the relevant date for proving ownership under Rule 14a-8(b) is 
the date the proposal is submitted, a proponent who does not adequately 
prove ownership in connection with a proposal is not permitted to submit 
another proposal for the same meeting on a later date. 

1§ Nothing in this staff position has any effect on the status of any 



shareholder proposal that is not withdrawn by the proponent or its 
authorized representative. 

http:jjwww.sec.govjinterps/legaljcfslb14f.htm 
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EXHIBITE 



Michael Garland 
ASSISTAN'l'CONI"''ROLWR 

.. ;NVatOJ"MP.«TAI. SO('lAI. ANil 
GO\'.~RNAN!.:i' 

l'ovember 5, 2014 

Mr. Zatar Hasan 
N;sistant General Counsel 
The AES Corporation 
4300 Wilson Boulevard 
Arlington, VA 22203 

Dear Mr. Hasan: 

CITY OF NJJ.W YORK 
OFFrcE 01~ Ttt g CoMtrrROI.I:.Im 

Scrrrr M. STRlNGKR 
M:lll\'ll:lrAI, l:lliiJ.IlJNil 

0:.1\CPNT~V.STRI'J\T, ROO»t 629 
NKW YOII:K, 1\.Y. JOOQ'l-234:1 

Till; ( !WI.) 6~2517 
fAX: (212) 669·4072 

HCJJ.J\1 !\t-J -;, ( ·OMl' J'R(II Ullt~\t ',\:0'{. 

ln response to your letter, dated October 3 L 20 t 4 regarding the eligibility ofthe New York City 
Employees' Retirement Sylilcm, the New York City Fire Department Pension Fund, the New 
York City Teachers' Retirement System. the New York City Police Pension 'Fund; and the New 
York City Board of Education Retirement System (1llc "'Systems'') to submit a shareholder 
proposal to AES Cotporation (the "Company''), in accordance with SEC Rule 14a~8 (b). I 
enclose letters from State Street Bank and Trust Company, the Systems' custodian bank since 
November 1, 20 13, certit)'ing that at the time the shareholder proPQsal was submitted to the 
Company, each held, contimtottsly since 1ovember 1, 2013, at least $2,000 worth of shares of 
lhe Company's common stock. I hereby declare that each intends to continue to hold at least 
$2,000 worth of these securities through the date ofthe Company's next annual meeting. 

As you _know, l previously provided the Company with letters from The Bank ofNew York 
McJlon Corporation certifying that each ofthe Systems held continuously at le~st $2.000 worth 
of shares of the Company's common s.tock for the twelve months ending October 31, 2013. 

Our current and former custodian banks have each confirmed that they are DTC participants. 

~·lichacl Garland 

Enclosure 



S I A J E Sll~ E Fl 

November 3, 2014 

Re: New York City Teachers' Retirement System 

To whom it may concern, 

.. ... 

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in 
custody continuously, on behalf of the New York City Teachers• Retirement System, the below 

position from November 1, 2013 to October 23, 2014 as noted below: 

Security; AESCORP 

OOBOH105 

580,062 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 
/;,;' 

.Ji~~://;f;<c.#>' 
Derek A. Farrell 

Assistant Vice Pt~sident 



SIAl E SIIU·.El 

November 3, 2014 

Re: New York City Employee's Retirement System 

To whom lt may concern, 

• 1\ 
! rl· 

rr I 

Please be advised that State Street Bank and Trust Company, under DTC number 997, held in 

custody continuously, on behalf of the New Yoik City Employee's Retirement System, the below 

position from November 1, 2013 to October 23, 2014 as noted below: 

~uritv: AESCORP 

00130H105 

555,903 

Please don't hesitate to contact me lf you have any questions. 

Sincerely, 

~_, /'?'(' ,..;:/ 
&~<!,~"7 t-:t:/~P · 

Derek A. Farrell 
Assistant \/lee President 



S'IATt~ sn~Er.l 

November 3, 2014 

Re: New York City Police Pension Fund 

To whom it may concern, 

Please be advised that State St«!et Bank and Trust Company, under OTC number 997, held in 

custody continuously, on behatf of the New York City Police Pension Fund, the below position from 

November 1, 2013 to October 23, 2014 as noted below: 

Security: AESCORP 

00130H105 

168,439 

Please don't hesitate to contact me ifyou have any questions. 

Sincerely, 

--; /d d/­
l1f:Jfr,~-~ lf~/i if 

Derek A. Farrell 

Assistant Vice President 



STATE STREET 
·'· 

November 3, 2014 

Re: New York City Fire Department Pension Fund 

To whom it may concern. 

Please ~ advised that State Street Bank and Trust Company, under DTC number 997, held in 

custody continuously, on behalf of the New York City Flre Department Pension Fund, the below 

position from November 1, 2013 to October 23, 2014 as noted below: 

Sf:curitv; AESCORP 

00130H105 

29,108 

Please don't hesitate to contact me if you have any questions. 

Sincerely, 

Derek A. Farrell 

Assistant Vice President 



STATES1 EET 

I I 

November 3, 2014 

Re: New York City Board of Education Retirement System 

To whom it may concern~ 

Please be advised that State Street Bank and Trust Company, under OTC number 997, held in 

custody continuously, on behalf of the New York City Board of Education Retirement System, the 
below position from November 1, 2.013 to October 23, 2014 as noted below: 

Security: AESCORP 

00130H105 

39,022 

Please don't hesitate to contaet me If you have any questions. 

Sincerely, 

/'-? // >,../" ./-/ 

~;;.;,· ./-4 tf ~~:/ .. 
Derek A, Farrell 

Assistant Vice President 
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AES 

November 20, 2014 

VIA OVERNIGf/T MAIL 
New York City Bomd ofEducation Retirement System 
c!o ComptroUer offhe City ofNew York 
Municipal Building 
One Centre Street~ Room 629 
New York, NY 10007-2341 

Attention: Michael Garland, Assistant Comptroller 

Dear Mr. Garland: 

(t";q' 

llleAES~ 
4300 \'ii15on BouJ.:'\'ard 
Arnngwo, VA 22203 

lr' 703 5:22 13Hi 
tal111.hosanil'oos.oom 
\m'\V.jle$.tQPI 

Jam ~Titing on behalf of The AES Corporation (the "Company"), which on October 22, 2014 
received your letter dated October 20; 20 l 4 (the ''Submission Letter") submitting a stockholder proposal 
pursuant to Securities and Exchange Commission ("SEC") Rule l4a-8 for inclusion in the proxy 
statement tor the Company's 2015 Annual Meeting of Stockholde-rs (the "Pl'oposal''). In the Submission 
Letter, yon stated that you were submitting the Proposal on behalf ofthe Comptroller of the City of New 
York as custodian and trustee of the l\cw York City Employees' Retirement System, the New York City 
Fire Department Pension Fund, the New York Cily Teachers' Retirement System and the New York 
City Police Pension Fund. 

Subsequently, in r-esponse to a deficiency notice that the Company sent lo you. the Company 
received your letter dated November 5, 20 14. ln your November 5letter, you state (among other things) 
that you are addressing the eligibility ofthe New York City Board of Education Retirement System {the 
"System") to submit a stockholder proposal to the Company, and that you previously provided the 
Company a letter (rom The Bank ofNew York Mellon Corporation regarding the System's ownership of 
the Company's stock. We arc writing to call your attention to the fact tbat the Submission Letter did not 
.include the System as a stockholder proponent of the Pmposal, the Company has not otherwise received 
a stockholder proposal from the System ~lnd the Company has not received a letter from The Bank of 
New York Mellon Corporation regarding the System's ownership of !he Company's stuck. The 
deadline for submitting stockholder proposals pursuant to Rule 14aM8 tor the Company's 2015 Annual 
.\1eeting of Stockholders hns expired, and your November 5 letter is the first commullication thal the 
Company has received referring to the System as a stockholder proponent .for lhe Company's 2015 
Annual Meeting of Stockholders. Accordingly. mlless the System can demonstrate olherwise, the 
Company wilJ treat the System as having not submitted any proposal to the Company pursuant to Rule 
l4a~8 tbr inclusion in the proxy statement tbr the Company's 201 5 t\nmml Meeting of Scockholders. 

To the extent the System can demonstrate that it submitted a stockholder proposal to rhe 
Company in a timely manner pursuant to Rule t 4a-&, please note that the materials relating to the 

1 



AES 
\'ole -, ,~ thot1!11f!tgy 

System thut were included wilh your November 5 letter contain ccrwin procedural deficiencies, which 
SEC regulations require us to bring to 1hc System's attention. Rule 14a-8(b) under the Securities 
Fxclmngc Act of 1934, as amended, provide$ that stockholder proponents mnst submit sufticicnt proof 
of their continuous ownership of at least $2,000 in market vulu~o:, or I%, of n company's shares entitled 
to vote on the proposal for at least one year as of the date tbe stockholder proposal was submitted. 'fhe 
Company's stock records do nor indicate that the System is a record owner ofsuftlcient shares to satisfy 
this requirement In addition, to date we have not received adequate p.toof th~tt the System has satisfied 
Rule l4a-8's ownership requ1remcnts as of the date that the proposal was submitted to the Company. 
The letter dated November 3, 2014 from State Street Bank and Trust Comp.any enclosed with your 
November 5 letter is insufficient because it veri11es O\'.'nership from November l, 2013 through October 
2:3, 20l4. ln contrast, Rule 14a-8(b) requires that ownership be verit1ed Jbr the entire one-year period 
preceding and including the dale the proposal was submitted to the Company. 

To remedy this detect, the System must obtain a new proof of ownership letter vedfyiug 1ts 
continuous mvncrshi p of the requisi te number of Company shares for the one-year petiod preceding and 
including the date the System's proposal was submitted to the Company. As explained in Rule 14a-8(b) 
and in SEC statl' guidance, sufficient proof must be in the torm of: 

(1) a written statement trom the "record" holder of the System's shares (usually a broker or a 
bank) veril)'ing that the System continuously held the requisite number of CDmpany shares 
fur the one~ycur period preceding and including the dare the proposal was submitted to the 
Company~ or 

(2) if the System hus filed 'With the SEC a Schedule l3D, Schedule 130, Form 3, Foml 4 or 
Fonn 5, or a~ncndmcnts to those docmncnts or updated forms, rcilccting the System's 
O\'>'l1ership ofthe requisite :number of Company shares as of or before the date on wJ1ich the 
one-year eligibili ty period begins, ll copy of the schedule and/or fonn, and any subsequent 
amendments l'e)>Otting a change in the owiiership level and a written statement that Lh~.; 
System conti.nuously held the requisite number of Company shares for the one~ year period, 

lfthe System intends to demonstrate ownership by submitting a written statemem f:rorn the 
' 'record'' holder of its shares as sci forth in (1) above, please note that most large U.S. brokers and banks 
deposit their customers' securities with, and hold those securities through, the Depository Trust 
Company ("DTC"), a registered clearing agency that acts as a securities depository (DTC is also known 
through the account name of Cede & Co.). Under SEC Stufl' Legal Bulletin No. 14F. only DTC 
participants arc viewed as record holders of securities that arc deposited at DTC. 1'hc System can 
confirm whether its broker or bank is a DTC participant by asking its broker or bank. or by checking 
DTCs participant list, which is available at http:l!w,vw.dt~c.-rom/-/media/rile~/Down louds :'dic!l l: 
£CntcrLl .. IS..",'Ialnh•u!shx. In these si tuations, stockholders need to obtain proof of OVY11crship from the 
DTC participant through which the securities are held; as follows~ 

2 

( I) If the broker or bank is a DTC participant: ·then lhc System needs to subm1t a ~TiHen 
statement from the broker or bank verifying that the System continuously held the requisite 



IAES 
number of Company shares for the one-year period preceding ~md including the date the 
proposal was submitted to the Company. 

(2) lfthe broker or bank is not .a DT 'participant, then the System needs to submit proofof 
ownership from the DTC purticipnnt through which the shares are held verifying that the 
System continuously held the requisite number of Company shares for the one-ye-~r period 
preceding and including the date the proposal was :mbmitted to the Company. The System 
should be able to li11d out the identity of the DTC participant by asking its broker or bank. If 
its broker is an introducing brokerf the System may also be able to learn the identity and 
telephone number of the DTC participant through its account statemenl'i~ because the 
clearing broker identified on the accmmt statements will generally be a DTC participant. If 
tht.: DTC participant that ooids the System's shares is not able to confirm the System's 
individual holdings but is able to confim1 the holdings of the System's broker or bank, then 
the System need to satisty the proof of O'Wnership requirements by obtaining and submitting 
two proof of ownership statements verifying that, tbr the one-year period preceding and 
including tbe date the proposal \Vas submitted to the Company. the requisite number of 
Company shares were continuously held: (i) one from the System's broker or bank 
confirming the System' s ownership, and (ii) the other lrom the DTC participant conJirming 
the broker or bankts ownership. 

In addition. your Jetter dated November 5: 2014 did not indicate that the Comptroller ofthe City 
ofNew York has legal authority to submit a proposal on behalf of the System. In order tor a proposal to 
be properly submitted by the Complrollcr of the City of New York on behalf of the System, you must 
indicate the cnpacity in \Vhich the ComptrolJer is able to act on behalf ofthe System. 

The SEC's rules require that any n..-sponse to this lette.r be postmarked or transmitted 
electronically no Jater than J 4 calendar days from the date you receive this letter. Please address any 
response to me at The AES Corporation. 4300 Wilson Boulevard, Arlington, VA 22203. 

If you have any tJucstions with respect lo the foregoing, please contact me at (703) 682-ll 10. 
l''or your reference~ J enclose a copy of Rule l4a-& and Staff Legal Bulletin No. l4F. 

Encl<>sures 

3 



Rule 14a~8- Shareholder Proposals 

This section addresses when a company must include a shareholder's proposal in its proxy statement 
and identify the proposal in its form of proxy when the company holds an annual or special meeting of 
shareholders. In summary, in order to have your shareholder proposal included on a company's proxy 
card, and included along with any supporting statement in its proxy statement, you must be eligible and 
follow certain procedures. Under a few specific circumstances, the company is permitted to exclude your 
proposal, but only after submitting its reasons to the Commission. We structured this section in a 
question-and-answer format so that it is easier to understand. The references to "you" are to a 
shareholder seeking to submit the proposal. 

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or requirement that 
the company and/or its board of directors take action, which you intend to present at a meeting of the 
compan}"s shareholders. Your proposal should state as clearly as possible the course of action that you 
believe the company should.foiiow. If your proposal is placed on thecompany's proxy card, the company 
must also provide in the form of proxy means for shareholders to specify by boxes a choice between 
approval or disapproval, or abstention. Unless otherwise indicated, the word "proposal" as used in this 
section refers both to your proposal, and to your corresponding statement in support of your proposal (if 
any). 

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company that I am 
eligible? 

(1) In order to be eligible to submit a proposal, you must have continuously held at least $2,000 in 
market value, or 1%, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the proposal. You must continue to hold 
those securities through the date of the meeting. 

(2) If you are the registered holder of your securities, which means that your name appears in the 
company's records as a shareholder, the company can verify your eligibility on its own, although 
you will still have to provide the company with a written statement that you intend to continue to 
hold the securities through the date of the meeting of shareholders. However, if like many 
shareholders you are not a registered holder, the company likely does not know that you are a 
shareholder, or how many shares you own. In this case, at the time you submit your proposal, 
you must prove your eligibility to the company in one of two ways: 

(i) The first way is to submit to the company a written statement from the "record" holder 
of your securities (usually a broker or bank) verifying that, at the time you submitted your 
proposal, you continuously held the securities for at least one year. You must also 
include your own written statement that you intend to continue to hold the securities 
through the date of the meeting of shareholders; or 

(ii) The second way to prove ownership applies only if you have filed a Schedule 130 
(§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form 
4 (§249.1 04 of this chapter) and/or Form 5 (§249.1 05 of this chapter), or amendments to 
those documents or updated forms, reflecting your ownership of the shares as of or 
before the date on which the one-year eligibility period begins. If you have filed one of 
these documents with the SEC, you may demonstrate your eligibility by submitting to the 
company: 

(A) A copy of the schedule and/or form, and any subsequent amendments 
reporting a change in your ownership level; 



(B) Your written statement that you continuously held the required number of 
shares for the one-year period as of the date of the statement; and 

(C) Your written statement that you intend to continue ownership of the shares 
through the date of the company's annual or special meeting. 

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than one 
proposal to a company for a particular shareholders' meeting. 

(d) Question 4: How long can my proposal be? The proposal, including any accompanying supporting 
statement, may not exceed 500 words. 

(e) Question 5: What is the deadline for submitting a proposal? 

(1) If you are submitting your proposal for the company's annual meeting, you can in most cases 
find the deadline in last year's proxy statement. However, if the company did not hold an annual 
meeting last year, or has changed the date of its meeting for this year more than 30 days from 
last year's meeting, you ca.n usually findthedeadline ·in one oft he company's quarterly-reports on 
Form 10-Q (§249.308a of this chapter), or in shareholder reports of investment companies under 
§270.30d-1 of this chapter of the Investment Company Act of 1940. In order to avoid controversy, 
shareholders should submit their proposals by means, including electronic means, that permit 
them to prove the date of delivery. 

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly 
scheduled annual meeting. The proposal must be received at the company's principal executive 
offices not less than 120 calendar days before the date of the company's proxy statement 
released to shareholders in connection with the previous year's annual meeting. However, if the 
company did not hold an annual meeting the previous year, or if the date of this year's annual 
meeting has been changed by more than 30 days from the date of the previous year's meeting, 
then the deadline is a reasonable time before the company begins to print and send its proxy 
materials. 

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting, the deadline is a reasonable time before the company begins to print 
and send its proxy materials. 

(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained in answers 
to Questions 1 through 4 of this section? 

(1) The company may exclude your proposal, but only after it has notified you of the problem, and 
you have failed adequately to correct it. Within 14 calendar days of receiving your proposal, the 
company must notify you in writing of any procedural or eligibility deficiencies, as well as of the 
time frame for your response. Your response must be postmarked, or transmitted electronically, 
no later than 14 days from the date you received the company's notification. A company need not 
provide you such notice of a deficiency if the deficiency cannot be remedied, such as if you fail to 
submit a proposal by the company's properly determined deadline. If the company intends to 
exclude the proposal, it will later have to make a submission under §240.14a-8 and provide you 
with a copy under Question 10 below, §240.14a-8U). 

(2) If you fail in your promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all of your proposals from 
its proxy materials for any meeting held in the following two calendar years. 



(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal can be 
excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled to 
exclude a proposal. 

(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? 

(1) Either you, or your representative who is qualified under state law to present the proposal on 
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting 
yourself or send a qualified representative to the meeting in your place, you should make sure 
that you, or your representative, follow the proper state law procedures for attending the meeting 
and/or presenting your proposal. 

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and the 
company permits you or your representative to present your proposal via such media, then you 
may appear through electronic media rather than traveling to the meeting to appear in person. 

(3) If you or your qualified representative fail to appear and present the proposal, without good 
cause, the company willb~ ~rmitted to exclude all of your proposals from-its proxy materials for 
any meetings held in the following two calendar years. 

(i) Question 9: If I have complied with the procedural requirements, on what other bases may a company 
rely to exclude my proposal? 

(1) Improper under state law: If the proposal is not a proper subject for action by shareholders 
under the laws of the jurisdiction of the company's organization; 

Note to paragraph (i)(1): Depending on the subject matter, some proposals are not 
considered proper under state law if they would be binding on the company if approved 
by shareholders. In our experience, most proposals that are cast as recommendations or 
requests that the board of directors take specified action are proper under state law. 
Accordingly, we will assume that a proposal drafted as a recommendation or suggestion 
is proper unless the company demonstrates otherwise. 

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any state, 
federal, or foreign law to which it is subject; 

Note to paragraph (i){2): We will not apply this basis for exclusion to permit exclusion of a 
proposal on grounds that it would violate foreign law if compliance with the foreign law 
would result in a violation of any state or federal law. 

(3) Violation of proxy mles: If the proposal or supporting statement is contrary to any of the 
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading 
statements in proxy soliciting materials; 

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal claim 
or grievance against the company or any other person, or if it is designed to result in a benefit to 
you, or to further a personal interest, which is not shared by the other shareholders at large; 

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the 
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its 
net earnings and gross sales for its most recent fiscal year, and is not otherwise significantly 
related to the company's business; 

(6) Absence of power/authority: If the company would lack the power or authority to implement 
the proposal; 



(7) Management functions: If the proposal deals with a matter relating to the company's ordinary 
business operations; 

(8) Director elections: If the proposal: 

(i) Would disqualify a nominee who is standing for election; 

(ii) Would remove a director from office before his or her term expired; 

(iii) Questions the competence, business judgment, or character of one or more 
nominees or directors; 

(iv) Seeks to include a specific individual in the company's proxy materials for election to 
the board of directors; or 

(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) ConfliCts- with · company's proposal: If the proposar directly torifliC:ts With one ofthe company's 
own proposals to be submitted to shareholders at the same meeting; 

Note to paragraph (i)(9): A company's submission to the Commission under this section 
should specify the points of conflict with the company's proposal. 

(10) Substantially implemented: If the company has already substantially implemented the 
proposal; 

Note to paragraph (i)(10): A company may exclude a shareholder proposal that would 
provide an advisory vote or seek future advisory votes to approve the compensation of 
executives as disclosed pursuant to Item 402 of Regulation S-K (§229.402 of this 
chapter) or any successor to Item 402 (a "say-on-pay vote") or that relates to the 
frequency of say-on-pay votes, provided that in the most recent shareholder vote 
required by §240.14a-21 (b) of this chapter a single year (i.e., one, two, or three years) 
received approval of a majority of votes cast on the matter and the company has adopted 
a policy on the frequency of say-on-pay votes that is consistent with the choice of the 
majority of votes cast in the most recent shareholder vote required by §240.14a-21 (b) of 
this chapter. 

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted to 
the company by another proponent that will be included in the company's proxy materials for the 
same meeting; 

(12) Resubmissions: If the proposal deals with substantially the same subject matter as another 
proposal or proposals that has or have been previously included in the company's proxy materials 
within the preceding 5 calendar years, a company may exclude it from its proxy materials for any 
meeting held within 3 calendar years of the last time it was included if the proposal received: 

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar years; 

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twice 
previously within the preceding 5 calendar years; or 

(iii) Less than 1 0% of the vote on its last submission to shareholders if proposed three 
times or more previously within the preceding 5 calendar years; and 



(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 

(j) Question 10: What procedures must the company follow if it intends to exclude my proposal? 

(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons 
with the Commission no later than 80 calendar days before it files its definitive proxy statement 
and form of proxy with the Commission. The company must simultaneously provide you with a 
copy of its submission. The Commission staff may permit the company to make its submission 
later than 80 days before the company files its definitive proxy statement and form of proxy, if the 
company demonstrates good cause for missing the deadline. 

(2) The company must file six paper copies of the following: 

(i) The proposal; 

(ii) An explanation of why the company believes that it may exclude the proposal, which 
· ---- should;-if possibl~. refer to the most r~cent applicable authority, such·as priorDivision 

letters issued under the rule; and 

(iii) A supporting opinion of counsel when such reasons are based on matters of state or 
foreign law. 

(k) Question 11: May I submit my own statement to the Commission responding to the company's 
arguments? Yes, you may submit a response, but it is not required. You should try to submit any 
response to us, with a copy to the company, as soon as possible after the company makes its 
submission. This way, the Commission staff will have time to consider fully your submission before it 
issues its response. You should submit six paper copies of your response. 

(I) Question 12: If the company includes my shareholder proposal in its proxy materials, what information 
about me must it include along with the proposal itself? 

(1) The company's proxy statement must include your name and address, as well as the number 
of the company's voting securities that you hold. However, instead of providing that information, 
the company may instead include a statement that it will provide the information to shareholders 
promptly upon receiving an oral or written request. 

(2) The company is not responsible for the contents of your proposal or supporting statement. 

(m) Question 13: What can I do if the company includes in its proxy statement reasons why it believes 
shareholders should not vote in favor of my proposal, and I disagree with some of its statements? 

(1) The company may elect to include in its proxy statement reasons why it believes shareholders 
should vote against your proposaL The company is allowed to make arguments reflecting its own 
point of view, just as you may express your own point of view in your proposal's supporting 
statement. 

(2) However, if you believe that the company's opposition to your proposal contains materially 
false or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should 
promptly send to the Commission staff and the company a letter explaining the reasons for your 
view, along with a copy of the company's statements opposing your proposaL To the extent 
possible, your letter should include specific factual information demonstrating the inaccuracy of 
the company's claims. Time permitting, you may wish to try to work out your differences with the 
company by yourself before contacting the Commission staff. 



(3) We require the company to send you a copy of its statements opposing your proposal before it 
sends its proxy materials, so that you may bring to our attention any materially false or misleading 
statements, under the following timeframes: 

(i) If our no-action response requires that you make revisions to your proposal or 
supporting statement as a condition to requiring the company to include it in its proxy 
materials, then the company must provide you with a copy of its opposition statements no 
later than 5 calendar days after the company receives a copy of your revised proposal; or 

(ii) In all other cases, the company must provide you with a copy of its opposition 
statements no later than 30 calendar days before its files definitive copies of its proxy 
statement and form of proxy under §240.14a-6. 
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U.S. Securities and Exchange Commissio 

Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 

Staff Legal Bulletin No. 14F (CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent 
t he views of the Division of Corporation Finance (the "Division"). This 
bulletin is not a rule, regulation or statement of the Securities and 
Exchange Commission (the "Commission''). Further, the Commission has 
neither approved nor disapproved its content. 

Contacts: For further information, please contact the Division 's Office of 
Chief Counsel by calling (202) 551-3500 or by submitting a web-based 
request form at https :/ /tts.sec.govjcgi-bln/corp_fin_interpretive. 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide 
guidance on important issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains information regarding: 

• Brokers and banks that constitute "record" holders under Rule 14a-8 
(b)(2)(i) for purposes of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8; 

• Common errors shareholders can avoid when submitting proof of 
ownership to companies; 

• The submission of revised proposals; 

• Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 

• The Division's new process for transmitting Rule 14a-8 no-action 
responses by email. 

You can find additional guidance regarding Rule 14a-8 in the following 
bulletins that are available on the Commission's website: SLB No. 14, SLB 



No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 140 and SLB No. 14E. 

B. The types of brokers and banks that constitute "record" holders 
under Rule 14a-8{b){2)(i) for purposes of verifying whether a 
beneficial owner is eligible to submit a proposal under Rule 14a-8 

1. Eligibility to submit a proposal under Rule 14a-8 

To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 in market value, or 1%, of the company's 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of intent to do so.l 

The steps that a shareholder must take to verify his or her eligibflity to 
suorii ft ·a proposal depend . on now- the shareholder owns the securities. 
There are two types of security holders in the U.S.: registered owners and 
beneficial owners .. 6. Registered owners have a direct relationship with the 
issuer because their ownership of shares is listed on the records maintained 
by the issuer or its transfer agent. If a shareholder is a registered owner, 
the company can independently confirm that the shareholder's holdings 
satisfy Rule 14a-8(b)'s eligibility requirement. 

The vast majority of investors in shares issued by U.S. companies, 
however, are beneficial owners, which means that they hold their securities 
in book-entry form through a securities intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as "street name" 
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement "from the 'record' holder of [the] securities 
(usually a broker or bank)," verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year.J 

2. The role of the Depository Trust Company 

Most large U.S. brokers and banks deposit their customers' securities with, 
and hold those securities through, the Depository Trust Company ("DTC"), 
a registered clearing agency acting as a securities depository. Such brokers 
and banks are often referred to as "participants" in DTC.!! The names of 
these DTC participants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by its transfer agent. Rather, DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants. A company 
can request from DTC a "securities position listing" as of a specified date, 
which identifies the DTC participants having a position in the company's 
securities and the number of securities held by each DTC participant on that 
date.~ 

3. Brokers and banks that constitute "record" holders under Rule 
14a-8{b)(2)(i) for purposes of verifying whether a beneficial 
owner is eligible to submit a proposal under Rule 14a-8 



In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an introducing broker could be considered a "record" holder for purposes of 
Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales 
and other activities involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities.§. Instead, an introducing broker 
engages another broker, known as a "clearing broker," to hold custody of 
client funds and securities, to clear and execute customer trades, and to 
handle other functions such as issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; introducing brokers generally are not. As introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC's securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers in cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
participants, the company is unable to verify the positions against its own 
or its transfer agent's records or against DTC's securities position listing. 

In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-8Z and in light of the 
Commission's discuss-ion of registered and beneficial owners in the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be considered "record" holders under 
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants' 
positions in a company's securities, we will take the view going forward 
that, for Rule 14a-8(b )(2)(i) purposes, only DTC participants should be 
viewed as "record" holders of securities that are deposited at DTC. As a 
result, we will no longer follow Hain Celestial. 

We believe that taking this approach as to who constitutes a "record" 
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to 
beneficial owners and companies. We also note that this approach is 
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,.!! under which brokers and banks that are DTC 
participants are considered to be t he record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and lS(d) of the Exchange Act. 

Companies have occasionally expressed the view that, because DTC's 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants, only DTC or 
Cede & Co. should be viewed as the "record" holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never 
interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing in this guidance should be 
construed as changing that view. 

How can a shareholder determine whether his or her broker or bank is a 
DTC participant? 

Shareholders and companies can confirm whether a particular broker or 
bank is a DTC participant by checking DTC's participant fist, which is 
currently available on the Internet at 
http://www .dtcc.com/ downloads/membershi p/d i rectories/dtc/alpha. pdf. 



What if a shareholder's broker or bank is not on DTC's participant list? 

The shareholder will need to obtain proof of ownership from the DTC 
participant through which the securities are held. The shareholder 
should be able to find out who this DTC participant is by asking the 
shareholder's broker or bank.2 

If the DTC participant knows the shareholder's broker or bank's 
holdings, but does not know the shareholder's holdings, a shareholder 
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year - one from the shareholder's broker or bank 
confirming the shareholder's ownership1 and the other from the DTC 
participant confirming the broker or bank's ownership. 

How will the staff process no-action requests that argue for exclusion on 
the basis that the shareholder's proof of ownership is not from a DTC 
participant? 

The staff will grant no-action relief to a company on the basis that the 
shareholder's proof of ownership is not from a DTC participant only if 
the company's notice of defect describes the required proof of 
ownership in a manner that is consistent with the guidance contained in 
this bulletin. Under Rule 14a-8(f)(l), the shareholder will have an 
opportunity to obtain the requisite proof of ownership after receiving the 
notice of defect. 

C. Common errors shareholders can avoid when submitting proof of 
ownership to companies 

In this section/ we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has "continuously held at least $2,000 in market value, or 
1%, of the company's securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the 
proposal" (emphasis added). 10 We note that many proof of ownership 
letters do not satisfy this requirement because they do not verify the 
shareholder's beneficial ownership for the entire one-year period preceding 
and including the date the proposal is submitted. In some cases, the letter 
speaks as of a date before the date the proposal is submitted, thereby 
leaving a gap between the date of the verification and the date the proposal 
is submitted. In other cases, the letter speaks as of a date after the date 
the proposal was submitted but covers a period of only one year, thus 
failing to verify the shareholder's beneficial ownership over the required full 
one-year period preceding the date of the proposal's submission. 

Second, many letters fail to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder's beneficial ownership only as of a specified date but omits any 



reference to continuous ownership for a one-year period. 

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive 
and can cause inconvenience for shareholders when submitting proposals. 
Although our administration of Rule 14a-8(b) is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

"As of [date the proposal is submitted], [name of shareholder] 
held, and has held continuously for at least one year, [number 
of securities] shares of [company name] [class of securities]."ll 

As discussed above, a shareholder may also need to provide a separate 
written statement from the DTC participant through which the shareholder's 
securitie?_C)_re held if the shareholder's brok~r or bank is not a DTC 
participant. 

D. The submission of revised proposals 

On occasion, a shareholder will revise a proposal after submitting it to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

1. A shareholder submits a timely proposal. The shareholder then 
submits a revised proposal before the company's deadline for 
receiving proposals. Must the company accept the revisions? 

Yes. In this situation, we believe the revised proposal serves as a 
replacement of the initial proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the initial proposal. Therefore, the 
shareholder is not In violation of the one-proposal limitation in Rule 14a-8 
(c). 12 If the company intends to submit a no-action request, it must do so 
with respect to the revised proposal. 

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated 
that if a shareholder makes revisions to a proposal before the company 
submits its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, in cases where shareholders attempt to make changes to an initial 
proposal, the company is free to ignore such revisions even if the revised 
proposal is submitted before the company's deadline for receiving 
shareholder proposals. We are revising our guidance on this issue to make 
clear that a company may not ignore a revised proposal in this situation. 13 

2. A shareholder submits a timely proposal. After the deadline for 
receiving proposals, the shareholder submits a revised proposal. 
Must the company accept the revisions? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company is not required to 
accept the revisions. However, if the company does not accept the 
revisions, it must treat the revised proposal as a second proposal and 



submit a notice stating its intention to exclude the revised proposal, as 
required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and intends to exclude the initial proposal, it would 
also need to submit its reasons for excluding the initial proposal. 

3. If a shareholder submits a revised proposal, as of which date 
must the shareholder prove his or her share ownership? 

A shareholder must prove ownership as of the date the original proposal is 
submitted. When the Commission has discussed revisions to proposals, 14 it 
has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined in Rule 14a-8(b), proving ownership 
includes providing a written statement that the shareholder intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8(f)(2) provides that if the shareholder "fails in [his or her] 
promise to hold the required number of securities through the date of the 
meetin!'JOfshareholders1-t:flenthecompanywHI -bepermitted teexclude all 
of [the same shareholder's] proposals from its proxy materials for any 
meeting held in the following two calendar years." With these provisions in 
mind, we do not interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal. 15 

E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders is withdrawn, SLB No. 
14C states that, if each shareholder has designated a lead individual to act 
on its behalf and the company is able to demonstrate that the individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead individual indicating that the lead individual 
is withdrawing the proposal on behalf of all of the proponents. 

Because there is no relief granted by the staff in cases where a no-action 
request is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
if the company provides a letter from the lead filer that includes a 
representation that the lead filer is authorized to withdraw the proposal on 
behalf of each proponent identified in the company's no-action request. 16 

F. Use of email to transmit our Rule 14a-8 no-action responses to 
companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, including copies of the correspondence we have received in 
connection with such requests, by U.S. mail to companies and proponents. 
We also post our response and the related correspondence to the 
Commission's website shortly after issuance of our response. 

In order to accelerate delivery of staff responses to companies and 



proponents, and to reduce our copying and postage costs, going forward, 
we intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to include email contact information in any correspondence to 
each other and to us. We will use U.S. mail to transmit our no-action 
response to any company or proponent for which we do not have email 
contact information. 

Given the availability of our responses and the related correspondence on 
the Commission's website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe it is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the 
Commission's website copies of this correspondence at the same time that 
we post our staff no-action response . 

.! See Rule 14a-8(b) . 

.G. For an explanation of the types of share ownership in the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"), at Section II.A. 
The term "beneficial owner" does not have a uniform meaning under the 
federal securities laws. It has a different meaning In this bulletin as 
compared to "beneficial owner" and "beneficial ownership" in Sections 13 
and 16 of the Exchange Act. Our use of the term in this bulletin is not 
intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [ 41 FR 29982], 
at n.2 (''The term 'beneficial owner' when used in the context of the proxy 
rules, and in light of the purposes of those rules, may be interpreted to 
have a broader meaning than it would for certain other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Williams 
Act."). 

1 If a shareholder has filed a Schedule 130, Schedu le 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may instead prove ownership by submitting a copy of such 
filings and providing the additional information that is described in Rule 
14a-8(b)(2)(ii) . 

.1 DTC holds the deposited securities in "fungible bulk," meaning that there 
are no specifically identifiable shares directly owned by the DTC 
participants. Rather, each DTC participant holds a pro rata interest or 
position in the aggregate number of shares of a particular issuer held at 
DTC. Correspondingly, each customer of a DTC participant - such as an 
individual investor - owns a pro rata interest in the shares in which the DTC 
participant has a pro rata interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a . 

.:! See Exchange Act Rule 17 Ad-8. 



2 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] ("Net Capital Rule Release"), at Section II.C. 

1 See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. 
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
concluded that a securities intermediary was not a record holder for 
purposes of Rule 14a-8(b) because it did not appear on a list of the 
company's non-objecting beneficial owners or on any DTC securities 
position listing, nor was the intermediary a DTC participant. 

!!. Techne Corp. (Sept. 20, 1988). 

2 In addition, if the shareholder's broker is an introducing broker, the 
shareholder's account statements should include the clearing broker's 
identity and telephone number. See Net Capital Rule Release, at Section 

...... ~!·_C.(iii). The clearing _b_!"ok~r _will generally be a DTC participant._ 

1° For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company's receipt date of the proposal, absent the 
use of electronic or other means of same-day delivery. 

ll This format is acceptable for purposes of Rule 14a-8(b), but it is not 
mandatory or exclusive. 

12 As such, it is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 

13 This position will apply to all proposals submitted after an initial proposal 
but before the company's deadline for receiving proposals, regardless of 
whether they are explicitly labeled as "revisions" to an initial proposal, 
unless the shareholder affirmatively indicates an intent to submit a second, 
additional proposal for inclusion in the company's proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy 
materials in reliance on Rule 14a-8(c). In light of this guidance, with 
respect to proposals or revisions received before a company's deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters in which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal limitation if such 
proposal is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier proposal was 
excludable under the rule. 

14 See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 

15 Because the relevant date for proving ownership under Rule 14a-8(b) is 
the date the proposal is submitted, a proponent who does not adequately 
prove ownership in connection with a proposal is not permitted to submit 
another proposal for the same meeting on a later date. 

16 Nothing in this staff position has any effect on the status of any 



shareholder proposal that is not withdrawn by the proponent or its 
authorized representa ti ve. 

http:jjwww.sec.gov/interpsjlegal/cfs/b14f.htm 
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From: Garland, Michael (mailto:mqarlan@comptroller.nyc.govl 
Sent: Monday, November 24, 2014 2:22PM 
To: Zafar Hasan 
Cc: Folder-Taylor, Michelle 
Subject: Response to your November 20. 2014 letter 
Importance: High 

Zafar, 

I write to acknowledge that the New York City Board of Education Retirement System ("BERS") was not 
among the Systems on whose behalf I submitted the proxy access shareholder proposal in my letter 
dated October 20, 2014, as you point out in your November 20, 2014 letter. The inclusion of BERS in my 
November 5, 2014 letter was a mistake. 

For your information purposes only, BERS had authorized the Comptroller's Office to submit the 
proposal, but the custodial bank for the period ending October 31, 2013 was initially unable to provide 
proof of ownership (for administrative reasons, not lack of ownership). As a result, only four the five 
Systems that make the New York City Retirement Systems submitted the proposal. 

I appreciate our recent dialogue and remain hopeful that the AES board will act on the proposal. 

Regards, 

Mike 

Michael Garland 
Assistant Comptroller - Environmental, Social and Governance 
Bureau of Asset Management 
Office of New York City Comptroller Scott M. Stringer 
1 Centre Street, Room 629 
New York, NY 10007 
212-669-2517 


