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Ladies and Gentlemen:
We are filing this letter on behalf of our client, PPL Corporation, a Pennsylvania
corporation ("PPL" or the "Company"), with respect to the shareowner proposal and supporting
statement (collectively, the "Proposal") submitted by Eric Joseph Epstein (the "Proponent") for
inclusion in the proxy statement and form of proxy to be distributed by the Company in
connection with its 2015 Annual Meeting ofShareowners (collectively, the "Proxy Materials").
A copy of the Proposal and accompanying correspondence from the Proponent is attached as
Exhibit A. For the reasons stated below, we respectfully request that the Staff (the "Staff') of
the Division of Corporation Finance ofthe Securities and Exchange Commission (the
"Commission") not recommend any enforcement action against PPL ifPPL omits the Proposal
in its entirety from its Proxy Materials.
In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB
14D"), we are submitting this letter and its attachments to the Staffby e-mail at
shareholderproposals@sec.gov. Pursuant to Rule 14a-80) of the Securities Exchange Act of
1934, as amended (the "Exchange Act"), we are:
1. filing this letter with the Commission no later than 80 calendar days before the
date on which the Company plans to file its definitive Proxy Materials with the
Commission; and
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2. simultaneously providing the Proponent with a copy of this submission.
Rule 14a-8(k) of the Exchange Act and SLB 14D provide that a shareowner proponent is
required to send the company a copy of any correspondence that the proponent elects to submit
to the Commission or the Staff. Accordingly, we hereby inform the Proponent that if the
Proponent elects to submit additional correspondence to the Commission or the Staff relating to
the Proposal, the Proponent must concurrently furnish a copy of that correspondence to PPL.
Similarly, the Company will promptly forward to the Proponent any response received from the
Staff to this request that the Staff transmits by e-mail or fax only to the Company.
I.

Background

On June 9, 2014, PPL and Riverstone Holdings LLC, an energy and power investment
firm ("Riverstone"), announced that they had entered into a definitive agreement to combine
their merchant power generation businesses into a new stand-alone, publicly traded independent
power producer. Specifically, on that date, PPL entered into:
•

a Separation Agreement (the "Separation Agreement") with Talen Energy Holdings,
Inc., a Delaware corporation and a wholly owned subsidiary of PPL ("HoldCo"),
Talen Energy Corporation, a Delaware corporation and an indirect wholly owned
subsidiary ofPPL ("Talen Energy"), PPL Energy Supply, LLC, a Delaware limited
liability company and an indirect wholly owned subsidiary of PPL ("Energy
Supply"), Raven Power Holdings LLC, a Delaware limited liability company
("Raven"), C/R Energy Jade, LLC, a Delaware limited liability company ("Jade"),
and Sapphire Power Holdings LLC, a Delaware limited liability company
("Sapphire");

•

a Transaction Agreement (the "Transaction Agreement") with HoldCo, Talen Energy,
Energy Supply, Talen Energy Merger Sub, Inc., a Delaware corporation and an
indirect wholly owned subsidiary ofPPL ("Merger Sub"), Jade, Sapphire and Raven;
and

•

an Employee Matters Agreement (together with the Separation Agreement and the
Transaction Agreement, the "Agreements") with Talen Energy, Jade, Sapphire and
Raven.

Pursuant to the Separation Agreement and the Transaction Agreement, PPL is expected
to distribute on a pro rata basis to its shareowners all of the outstanding shares of common stock
of Hold Co prior to the merger described below. HoldCo will own Energy Supply and,
immediately prior to the merger described below, will also own all ofthe common stock ofTalen
Energy. Immediately following the distribution, a wholly owned subsidiary ofTalen Energy will
be merged with and into HoldCo, with HoldCo continuing as the surviving company and as a
wholly owned subsidiary ofTalen Energy, and each share ofHoldCo common stock distributed
to PPL shareowners and outstanding immediately prior to the merger will be automatically
converted into one share ofTalen Energy common stock. Substantially contemporaneous with
the merger, the competitive power generation business owned by RJS Generation Holdings LLC
will be contributed by Raven, Jade and Sapphire, its owners, to Talen Energy in exchange for
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shares ofTalen Energy common stock. Immediately following the completion of these
transactions (collectively, the "Transactions"), PPL shareowners will own 65% ofTalen
Energy's outstanding common stock, and funds affiliated with Riverstone will own the
remaining 35%.
PPL disclosed its entry into the Agreements in a Current Report on Form 8-K filed with
the Commission on June 12, 2014 (the "Announcement 8-K"). Talen Energy and HoldCo
provided further detail regarding the Transactions in their joint registration statement on FormS1 (the "Registration Statement") filed with the Commission on November 5, 2014 and amended
on December 22,2014.
As disclosed in the Registration Statement, no vote ofPPL's shareowners is required or
sought in connection with the Transactions, and PPL's shareowners will not have any dissenters
rights in connection with the Transactions. Each of the parties to the Agreements has already
approved the Agreements and the Transactions.
The Agreements are definitive agreements between the parties thereto, subject to a
limited number of conditions precedent, as described in the Announcement 8-K and the
Registration Statement. The Agreements prescribe the various assets, liabilities and obligations
(including employee benefits and tax-related assets and liabilities) to be contributed by both PPL
and Raven, Jade and Sapphire to Talen Energy. The Transaction Agreement, furthermore,
contains provisions governing the content of specified clements of Tal en Energy's charter and
bylaws. In addition, since the execution of the Agreements, at the direction and with the
approval ofPPL, as sole stockholder ofTalen Energy (indirectly) and HoldCo, certain decisions
and actions integral to the Transactions and their implementation have been taken. For example,
officers and directors ofTalen Energy and HoldCo have been identified, new financing
arrangements have been negotiated with Talen Energy's future financing sources, the
Registration Statement has been filed with the Commission, a transfer agent and registrar has
been selected, discussions with the New York Stock Exchange regarding the listing ofTalen
Energy's common stock have been undertaken and the drafting of employee benefit plans has
begun.
II.

The Proposal

On December 1, 2014, the Company received the Proposal, which reads as follows:
"Resolved, shareowners request that PPL postpone the spin-off of PPL Energy
Supply and allow for the shareholders to approve the following protocols at the
Annual Meeting in 2015:
•

Elect directors and officers;

•

Approve charter and by-laws and adopt any related board or shareholder
resolutions;

•

Authorize transfers of assets and liabilities, if necessary;

•

Approve form of separation and distribution agreement and other documents;
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•

Ratify Form 10; authorize execution and delivery of the other securities lawrelated documentation; appoint attorney in fact to sign the registration
statements required for employee benefit plans; and authorize such other
customary resolutions with respect to securities law matters in the spin-off;

•

Approve form and authorize execution and delivery of various agreements
concerning credit lines and debt agreements;

•

Appoint a transfer agent and registrar acceptable to applicable stock
exchanges on which listing will be made;

•

Authorize compliance with blue sky laws as required and adopt resolutions
concerning blue sky authorities;

•

Authorize listing of common stock;

•

Authorize name changes and filings to effectuate them;

•

Approve employee benefits, stock option and other incentive compensation
and benefit plans; and,

•

Authorize all steps previously taken and the taking of all further steps in
connection with the transactions."

Bases for Exclusion: Rule 14a-8(i)

The Company respectfully requests the Staff's concurrence that the Company may
exclude the Proposal from its Proxy Materials pursuant to any one or all of the bases set forth
below:
A.

The Proposal is excludable under Rule 14a-8(i)(1) because it is not a proper
subject for action by shareowners under the laws of the jurisdiction of the
Company's organization;

B.

The Proposal is excludable under Rule 14a-8(i)(2) because it would, if
implemented, cause the Company to violate state law to which it is subject;

C.

The Proposal is excludable under Rule 14a-8(i)(6) because the Company lacks the
power or authority to implement the Proposal; and

D.

The Proposal is excludable under Rule 14a-8(i)(7) because it deals with matters
relating to the Company's ordinary business operations.
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Analysis
A.

The Proposal Is Excludable under Rule 14a-8(i)(l) Because It Is Not a Proper
Subject for Action by Shareowners under Pennsylvania Law

Rule 14a-8(i)(1) of the Exchange Act provides that a company may exclude a shareowner
proposal from its proxy materials if the proposal is not a proper subject for action by
shareowners under the laws of the jurisdiction of the company's organization. As more fully
discussed in the supporting opinion of Pennsylvania counsel, Drinker Biddle & Reath LLP (the
"Pennsylvania Law Opinion"), attached hereto as Exhibit B, the Proposal may be excluded from
the Company's Proxy Materials because it is not a proper subject for action by shareowners
under Pennsylvania law for the following reasons.
1.

The Proposal Seeks to Require Approval by Shareowners of PPL, a Pennsylvania
Corporation, of Matters Pertaining to the Incorporation and Governance ofTalen
Energy, a Subsidiary Corporation in Which They Do Not Own Stock

Most fundamentally, the Proposal is not a proper subject for action by PPL shareowners
under Pennsylvania law, because PPL shareowners are not entitled to vote on matters pertaining
to the incorporation and governance of Tal en Energy that were or will be effected prior to the
consummation of the Transactions, before they will be stockholders ofTalen Energy.
The Proposal, addressed and submitted to a Pennsylvania corporation, purports to require
the vote ofPPL shareowners on various items relating to the incorporation and governance of
Talen Energy, a Delaware corporation, prior to the consummation of the Transactions. For
example, the Proposal requests the vote ofPPL shareowners on Talen Energy's board of
directors, its charter and bylaws and its employee benefits and incentive compensation and
benefit plans.
Currently, a subsidiary ofPPL is the sole stockholder ofTalen Energy; PPL shareowners
are not shareowners ofTalen Energy and, under the Agreements, will own 65% ofTalen
Energy's common stock only upon completion of the Transactions. As discussed in the
Pennsylvania Law Opinion, PPL shareowners are not entitled under Pennsylvania law to vote on
matters pertaining to Talen Energy's incorporation and governance. While under Pennsylvania
law shareowners are entitled to vote for directors on the board ofthe company in which they
directly own shares, the shareowners of a parent corporation cannot elect the directors of another
corporation that is a direct or indirect subsidiary of the parent corporation. PPL shareowners,
therefore, do not have the right to elect Talen Energy's directors.
Because PPL shareowners do not have voting rights with respect to the stock of Talen
Energy held by a subsidiary of PPL, the Company believes that the Proposal is properly
excludable as an improper subject for action by PPL's shareowners under Rule 14a-8(i)(l).
2.

The Proposal Seeks to Require Shareowner Approval of Transactions that Are
Not Subject to Shareowner Approval under Pennsylvania Law

By seeking to make the Transactions contingent on shareowner approval of various
enumerated aspects ofTalen Energy's incorporation and governance, the Proposal attempts to
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transform the Transactions, for which no shareowner vote is required, into voting transactions.
As explained in the Pennsylvania Law Opinion, the Transactions do not require any shareowner
approval under Pennsylvania law. Specifically, under Pennsylvania's Business Corporation
Law, codified at 15 Pa. C.S.A. § 1101 et seq. (the "Pennsylvania BCL"), PPL shareowners do
not have voting rights with respect to the distribution of HoldCo' s common stock; instead, the
Company's board of directors has discretion under Pennsylvania law to determine distributions
to be made by the Company. See Pa. BCL § 1551(a) ("Unless otherwise restricted in the bylaws,
the board of directors may authorize and a business corporation may make distributions.").
Furthermore, as discussed in the Pennsylvania Law Opinion, PPL shareowners do not have the
right to dissent from the Transactions. See generally Pa. BCL §§ 1571-1580. Finally, PPL
shareowners are not entitled under Pennsylvania law to vote on the acquisition by Talen Energy
of the competitive power generation business owned by RJS Generation Holdings LLC.
Because the Proposal attempts to require shareowner approval of the Transactions, for
which no such approval is required under Pennsylvania law, the Proposal is not a proper subject
for action by shareowners under Pennsylvania law and is, therefore, excludable from the
Company's Proxy Materials.
3.

The Proposal Seeks to Require Shareowner Approval of Specific Items Pertaining
to a Company's Incorporation and Governance That Are Not Proper Subjects for
Shareowner Action under Pennsylvania Law

PPL' s shareowners are not entitled to a vote on matters related to subsidiary corporations
of PPL, including Tal en Energy- a Delaware corporation- or to approve the Transactions; even
ifthey were (which PPL contests in Sections IV.A.l. and IV.A.2. above), the Proposal is
excludable because it requests voting rights with respect to specific matters that are beyond the
purview of shareowners under Pennsylvania law. 1 As confirmed in the Pennsylvania Law
Opinion, of the dozen or so enumerated items for which the Proposal seeks shareowner approval,
only the election of directors and the adoption of shareowner resolutions are generally
recognized as proper subjects for shareowner action under Pennsylvania law. Examples of items
that are not proper subjects for shareowner action under Pennsylvania law include the following:
•

Election of Officers. The Proposal purports to require PPL shareowners to approve
the election of officers ofTalen Energy. The Pennsylvania BCL, however, provides
that "officers and assistant officers shall be elected or appointed at such time, in such
manner and for such terms as may be fixed by or pursuant to the bylaws." Pa. BCL §
1732(a). In tum, Section 5.02 ofPPL's bylaws provides that officers shall be elected
by the Company's board of directors unless the board has delegated to an officer the
power to elect subordinate officers. Accordingly, PPL shareowners are not
authorized to elect or appoint corporate officers ofPPL, much less ofTalen Energy,
its indirect wholly owned subsidiary.

This subsection discusses Pennsylvania law, as it pertains to whether the matters listed in the Proposal are
proper subjects for action by the shareowners ofPPL, a Pennsylvania corporation; however, as a practical
matter, many of the items listed in the Proposal and discussed herein are or will be determined as a matter
of Delaware law, because they pertain to Talen Energy, a Delaware corporation.
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•

Approval of Charter and Bylaws. The Proposal seeks shareowner approval of the
charter and bylaws ofTalen Energy. The Pennsylvania BCL, however, plainly
implies that the incorporators determine the contents of the company's articles of
incorporation and explicitly grants the incorporators the authority to adopt the initial
bylaws of the corporation. See Pa. BCL § 1306(a)(8) (providing that in addition to
the information required by statute to be included therein, the articles of incorporation
may contain "[a]ny other provisions that the incorporators may choose to insert ... ");
Pa. BCL §1310(a) ("After the corporate existence begins, an organization meeting of
the initial directors or, if directors are not named in the articles, of the incorporator or
incorporators shall be held ... for the purpose of adopting bylaws which they shall
have authority to do at the meeting ... "). Thus, shareowners are not authorized under
Pennsylvania law to approve a company's initial charter and bylaws.

•

Adoption of Board Resolutions. The Proposal seeks to require shareowners to adopt
any governance-related board resolutions. It is axiomatic that the authority to adopt
board resolutions belongs solely to the board of directors, not to shareowners.

•

Authorizing Transfers ofAssets and Liabilities. While the Proposal attempts to
mandate shareowner approval of "transfers of assets and liabilities, if necessary,"
Pennsylvania law does not require such shareowner approval with regard to the
Transactions. The Pennsylvania BCL specifies when shareowner approval of a sale
or other disposition of all, or substantially all, the property and assets of a corporation
is required. See Pa. BCL § 1932. The Pennsylvania BCL specifically provides that
"[a] corporation will conclusively be deemed not to have sold, leased, exchanged or
otherwise disposed of all, or substantially all, of its property and assets, with or
without goodwill, if the corporation or any direct or indirect subsidiary controlled by
the corporation retains a business activity that represented at the end of its most
recently completed fiscal year, on a consolidated basis, at least: (1) 25% of total
assets; and (2) 25% of either: (i) income from continuing operations before taxes; or
(ii) revenues from continuing operations."

As reflected in PPL's Form 10-K for the fiscal year ended December 31,2013, the
following chart presents total assets, income (loss) from continuing operations (before
income taxes) and revenues from continuing operations (shown as total operating
revenues in the companies' financial statements) for each of Energy Supply and PPL
as of December 31, 2013, the most recently completed fiscal year at the time PPL
entered into the Agreements and for which such information is currently available.

Energy Supply ..................... .
PPL ...................................... .
Percentage of Business
Activity Retained by PPL ....

(In millions except for percentages, as of December 3 I, 20 I 3)
Total Assets
Income (Loss) from
Revenues from
Continuing
Continuing
Operations
Operations
Before Income
Taxes
$11,074
($371)
$4,653
$46,259
$1,309
$11,860

76%

128%

61%
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This chart clearly demonstrates that, taking into account the Transactions, PPL will
continue to retain business activity that represented, at the end of its most recently
completed fiscal year, on a consolidated basis, more than 25% of the total assets of
the Company and more than 25% of both income from continuing operations before
taxes and revenues from continuing operations. As such, under Pennsylvania law,
PPL will conclusively be deemed not to have sold, leased, exchanged or otherwise
disposed of all, or substantially all, of its property and assets. Accordingly,
shareowner approval of the transfers of assets and liabilities made in connection with
the Transactions is not required.

•

Authorizing Name Changes. The Proposal requests that PPL shareowners
"[a]uthorize name changes and filings to effectuate them." However, although
changing the name of a Pennsylvania corporation necessitates an amendment to the
company's articles of incorporation, the Pennsylvania BCL provides that an
amendment changing the corporation's name does not require shareowner approval.
See Pa. BCL § 1914(c)(2)(i). Moreover, there will be no name changes at the PPL
level in connection with the Transactions.

•

Approval ofStock Options. The Proposal calls for shareowner approval of "employee
benefits, stock option and other incentive compensation and benefit plans." Pursuant
to the Pennsylvania BCL, however, the terms of stock options are "fixed by the board
of directors." Pa. BCL § 1525(b).

With the exception of the election of directors and the approval of any shareowner
resolutions, the remainder of the items listed in the Proposal, such as approving the "form of
separation and distribution agreement and other documents" and appointing a transfer agent and
registrar, involve subjects that are within the sole authority of the board of directors under
Pennsylvania law. The Pennsylvania BCL provides: "Unless otherwise provided ... in a bylaw
adopted by the shareholders, ... the business and affairs of every business corporation shall be
managed under the direction of, a board of directors." Pa. BCL § 1721(a). As PPL's bylaws do
not transfer the authority of the board with respect to any of the remaining matters listed in the
Proposal, those matters are not proper subjects for shareowner action under Pennsylvania law.
Even the election of directors, which is generally recognized as a proper subject for
shareowner action, cannot be categorized as such in this case. The Pennsylvania BCL bestows
upon the incorporator or incorporators the authority to elect the first board of directors. See Pa.
BCL § 1310(a) ("After the corporate existence begins, an organization meeting of the initial
directors or, if directors are not named in the articles, of the incorporator or incorporators shall be
held ... for the purpose of ... electing directors, if directors are not named in the articles ... ").
Accordingly, PPL shareowners are not entitled to vote on the directors of the new corporations
created for the Transactions, particularly as those directors have already been validly elected
under Delaware law.
Finally, the Proposal concludes with an attempt to require PPL shareowners to
"[a]uthorize all steps previously taken ... in connection with the transactions." As discussed in
the Pennsylvania Law Opinion, shareowners in a Pennsylvania corporation may not be charged
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with approving decisions that were already validly made under Pennsylvania law. The
Agreements determine -legally and definitively- the outcome of the decisions pertaining to
many ofthe matters included in the Proposal. For example, the Transaction Agreement contains
provisions governing the content of specific elements ofTalen Energy's charter and bylaws, and
the Agreements prescribe the assets, liabilities and obligations to be contributed by both PPL and
Raven, Jade and Sapphire. Additionally, in the months since the Agreements were executed,
concrete steps have been legitimately taken to implement the Transactions, such as identifying
officers and directors of Tal en Energy and Holdco, selecting a transfer agent and registrar,
commencing discussions with the New York Stock Exchange regarding the listing ofTalen
Energy's common stock, and beginning to draft employee benefit plans. Under Pennsylvania
law, PPL shareowners are not able to authorize these decisions ex post facto.
Given that the vast majority of the incorporation and governance matters for which the
Proposal seeks shareowner approval are not proper subjects for shareowner action under
Pennsylvania law, the Proposal may be excluded pursuant to Rule 14a-8(i)(1).

B.

The Proposal Is Excludable under Rule 14a-8(i)(2) Because It Would, if
Implemented, Cause the Company to Violate Pennsylvania State Law

As discussed below and based upon the Pennsylvania Law Opinion, the Proposal is
excludable under Rule 14a-8(i)(2) of the Exchange Act because implementation of the Proposal
would cause the Company to violate Pennsylvania law.
The breach of a contract by a Pennsylvania corporation is a violation of Pennsylvania
contract law. See, e.g., Atacs Corp. v. Trans World Communications, Inc., 155 F.3d 659 (3d Cir.
1998) (applying Pennsylvania law and discussing damages for breach of a valid contract between
two corporations); Liss & Marion, P.C. v. Recordex Acquisition Corp., 603 Pa. 198 (Pa. 2009).
A breach of contract is "a failure, without legal excuse, to perform any promise which forms part
of [the] contract." Williston on Contracts § 63.1 (4th ed. 2002). The Third Circuit, deciding an
appeal from a Pennsylvania district court decision, has opined that "[a] defendant in a breach of
contract action is liable for all damage resulting from the breach that could have been fairly and
reasonably contemplated by the parties to the contract at the time of its execution." United Shoe
Workers v. Brooks Shoe Mfg. Co., 298 F.2d 277,281-82 (3d Cir. 1962); see also Liss & Marion,
603 Pa. at 215 ("Where one party to a contract without any legal justification, breaches the
contract, the other party is entitled to recover, unless the contract provided otherwise, whatever
damages he suffered, provided (1) they were such as would naturally and ordinarily result from
the breach, or (2) they were reasonably foreseeable and within the contemplation of the parties at
the time they made the contract, and (3) they can be proved with reasonable certainty.")
(quotations and citations omitted).
In Staff Legal Bulletin No. 14B (Sept. 15, 2004) ("SLB 14B"), the Staff recognized that
"[p]roposals that would result in the company breaching existing contractual obligations may be
excludable under rule 14a-8(i)(2), rule 14a-8(i)(6), or both, because implementing the proposal
would require the company to violate applicable law or would not be within the power or
authority of the company to implement." The Staff has consistently permitted exclusion under
Rule 14a-8(i)(2) (and often under Rule 14a-8(i)(6), as discussed below) of proposals that would,
if implemented, cause the company to breach existing agreements. See, e.g., Vail Resorts, Inc.
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(avail. Sept. 16, 2011) (concurring that implementation of the proposal would cause the company
to violate state law where the proposal would cause the company to violate several debt
agreements to which it was a party); General Electric Co. (avail. Dec. 31, 2009; recon. denied.
Feb. 24, 201 0) (permitting exclusion of a proposal requesting that the board instruct management
to rescind an existing agreement, because implementation of the proposal would cause the
company to breach an agreement under state law); Citigroup, Inc. (avail. Feb. 18, 2009)
(permitting exclusion of proposals seeking to require officers to retain a certain portion of their
equity compensation until after termination of employment because, if implemented, the
proposals would have caused the company to breach existing compensation agreements with its
officers); NVR, Inc. (avail. Feb. 17, 2009) (same).
As disclosed in the Announcement 8-K and the Registration Statement, PPL has executed
the Agreements, which are definitive and binding. Pursuant to the Agreements, authorization or
consummation of the Transactions does not depend on shareowner approval of the Transactions
themselves or any of the "protocols" listed in the Proposal. Because the Proposal seeks to halt
the Transactions and make them contingent on shareowner approval of twelve enumerated items
- none of which are conditions precedent specified in the Agreements - implementation of the
Proposal would cause the Company to breach the Agreements, in violation of Pennsylvania law.
Accordingly, the Proposal is excludable under Rule 14a-8(i)(2).

C.

The Proposal Is Excludable under Rule 14a-8(i)(6) Because the Company
Lacks the Power or Authority to Implement the Proposal

Rule 14a-8(i)(6) of the Exchange Act permits a company to exclude a proposal from its
proxy statement if the company "would lack the power or authority to implement the proposal."
In SLB 14B, the Staff stated that "[p]roposals that would result in the company breaching
existing contractual obligations may be excludable under rule 14a-8(i)(2), rule 14a-8(i)(6), or
both, because implementing the proposal would require the company to violate applicable law or
would not be within the power or authority ofthe company to implement." Accordingly, the
Staff has on numerous occasions permitted the exclusion of proposals under Rule 14a-8(i)(6) that
would cause the company to violate the law of the company's state of incorporation. See, e.g.,
Schering-Plough (Mar. 27, 2008) (permitting exclusion of the proposal under both Rule 14a8(i)(2) and Rule 14a-8(i)(6) where implementation of the proposal would cause the company to
violate New Jersey law); AT&T (Feb. 19, 2008) (concurring that the company may exclude the
proposal under Rule 14a-8(i)(2) and Rule 14a-8(i)(6) where implementation of the proposal
would cause the company to violate Delaware law).
As discussed above, the Proposal, if implemented, would cause PPL to violate
Pennsylvania law because it would require PPL to breach existing contractual agreements. The
Staff has previously concurred that proposals that would cause a breach of existing agreements
are beyond the company's power or authority to implement. See Citigroup (avail. Feb. 18,
2009); NVR (avail. Feb. 17, 2009). For the foregoing reasons, the Company believes that it may
exclude the Proposal from its Proxy Materials pursuant to Rule 14a-8(i)(6).
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The Proposal Is Excludable under Rule 14a-8(i)(7) Because It Deals with
Matters Relating to the Company's Ordinary Business Operations

Rule 14a-8(i)(7) ofthe Exchange Act permits the exclusion of shareowner proposals
dealing with matters relating to a company's "'ordinary business operations." The Commission
has explained that the "general underlying policy of this exclusion is consistent with the policy
of most state corporate laws: to confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for shareholders to decide how
to solve such problems at an annual meeting." Release No. 34-40018 (May 21, 1988).
At its most basic level, the Proposal seeks to mandate shareowner approval of the
Transactions. Whether or not to spin off part of a business, however, is generally a decision that
relates to the company's ordinary business operations and is thus a matter left to the sole
discretion of the company's board of directors. The Pennsylvania BCL provides that "'[u]nless
otherwise provided by statute or in a bylaw adopted by the shareholders, all powers enumerated"
in the statute "or otherwise vested by law in a business corporation shall be exercised by or under
the authority of, and the business and affairs of every business corporation shall be managed
under the direction of, a board of directors." Pa. BCL § 1721(a). Among the enumerated
statutory powers of a Pennsylvania corporation is the power to "sell, convey, mortgage, pledge,
lease, exchange or otherwise dispose of all or any part of its property and assets, or any interest
therein, wherever situated." Pa. BCL § 1502(a)(5). PPL's bylaws do not contain any limitation
on the board's authority to manage the company, and, as noted in Part IV.A.3. above, the
provisions of the Pennsylvania BCL requiring shareowner approval of a sale or other disposition
of all, or substantially all, of a corporation's assets do not apply to the Transactions. As such, the
decision to spin off PPL Energy Supply was within the sole purview of PPL' s board of directors.
The Commission has suggested, albeit in the context of another type of shareowner
proposal, that the decision to spin off part of a business relates to the company's ordinary
business operations. In a no-action letter issued to Sears, Roebuck & Co., for example, the
Commission permitted the exclusion of a shareowner proposal requesting that the company's
board of directors appoint a committee of independent directors "'to explore strategic alternatives
to maximize shareholder value," because, as Sears had argued, "'the Board could decide to follow
a course of action that is part of the usual or regular business operations of the Company: a sale
of part of the Company," which would not require shareowner approval. Sears, Roebuck & Co.
(avail. Feb. 7, 2000). The Commission concurred that implementation of the proposal in that
case "could involve non-extraordinary matters that would relate to the ordinary business
operations ofthe Company" and was, therefore, excludable. Id. Similarly, the Commission
granted no-action relief to Telular Corp. with regard to a shareowner proposal requesting the
appointment of a committee of independent directors that would "explore strategic alternatives to
maximizing shareholder value for Company shareholders, including, but not limited to, a sale,
merger, spinn-off [sic], split-off or divestiture of the Company or a division thereof." Telular
Corp. (avail. Dec. 5, 2003). The Commission agreed with the company's argument that the
scope of the proposal encompassed corporate transactions that are ordinary business operations,
noting that "the proposal appears to relate in part to non-extraordinary transactions." Id.
In addition to the fact that the decision to spin off part of a company relates to the
company's ordinary business operations, many of the specific items for which the Proposal seeks
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to require shareowner approval are themselves ordinary business matters of the Company,
thereby allowing omission of the Proposal from the Company's Proxy Materials. The
Commission has explained that one of the "central considerations" underlying the ordinary
business exclusion is that "[c]ertain tasks are so fundamental to management's ability to run a
company on a day-to-day basis that they could not, as a practical matter, be subject to direct
shareholder oversight." Release No. 34-40018 (May 21, 1988). The majority ofthe enumerated
items for which the Proposal requests shareowner approval fall into this category.
As but one example, the Proposal seeks shareowner approval of "employee benefits,
stock option and other incentive compensation and benefit plans." The Commission has stated
that proposals involving "the management of the workforce, such as the hiring, promotion, and
termination of employees" relate to ordinary business matters. Release No. 34-40018 (May 21,
1998). The Staff has further explained that a shareowner proposal that seeks to obtain
shareowner approval of all "equity compensation plans that may be used to compensate senior
executive officers, directors and the general workforce," without regard to whether they could
potentially result in material dilution to existing shareowners, may be omitted from the
company's proxy materials under Rule 14a-8(i)(7). Staff Legal Bulletin No. 14A (July 12,
2002). The Staff takes the position that such a proposal relates to "general employee
compensation, an ordinary business matter." !d. The Staff has repeatedly granted no-action
relief under Rule 14a-8(i)(7) with regard to proposals relating to employee benefits. See, e.g.,
Emerson Electric Co. (avail. Oct. 17, 2012) (permitting exclusion under Rule 14a-8(i)(7) of a
compensation-related shareowner proposal and noting that "the proposal relates to compensation
that may be paid to employees generally and is not limited to compensation that may be paid to
senior executive officers and directors"); Deere & Company (avail. Oct. 17, 2012) (same); Total
System Services, Inc. (avail. Dec. 28, 201 0) (permitting exclusion of a proposal relating to the
terms of the company's employee benefit plan and noting that "[p]roposals concerning the terms
of general employee benefit plans are generally excludable under rule 14a-8(i)(7)").
The language used in the Proposal is so broad as to require shareowner approval of any
incentive compensation and benefit plans- not merely those pertaining to senior executive
officers and directors and without regard to any purported dilutive effect on existing
shareowners. For this and the other reasons discussed above, the Proposal is excludable as
relating to ordinary business operations within the meaning of Rule 14a-8(i)(7).
V.

Conclusion

On behalf of the Company, we hereby respectfully request that the Staff express its
intention not to recommend enforcement action if the Proposal is excluded from the Company's
Proxy Materials for the reasons set forth above.
If the Staff disagrees with the Company's conclusions regarding omission of the
Proposal, or if any additional submissions are desired in support of the Company's position, we
would appreciate an opportunity to speak with you by telephone prior to the issuance of the
Staff's Rule 14a-8(j) response.
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If you have any questions regarding this request, or need any additional information,
please do not hesitate to contact the undersigned at (212) 455-2408 or kkelley@stblaw.com.

Enclosures
cc:

Elizabeth Stevens Duane, PPL Corporation
Mario A. Ponce, Simpson Thacher & Bartlett LLP
Andrew R. Keller, Simpson Thacher & Bartlett LLP
William H. Clark, Drinker Biddle & Reath LLP
Eric Joseph Epstein

Exhibit A

Copy of the Proposal and Accompanying Correspondence

December 1, 2014
Elizabeth Stevens Duane, Esquire
Assistant Corporate Secretary
PPL Services Corporation
Two North Ninth Street
Allentown, PA 18101
E-mail: esduane@pplweb.com
Fax: 610-774-4177

Shareholder Approval for PPL Energy Supply Spin Off
(1) I, Eric Joseph Epstein, am a shareholder ofPPL Corporation, and

reside at 4100 Hillsdale Road, Harrisburg, Pennsylvania.
(2) I own 110.671 shares valued at $3,663,21.
(3) I will be holding the shares through the upcoming 2015

Shareholder Meeting.
(4) The enclosed statement verifies the value of my shares, and is

consistent with PPL's proxy Statement Pursuant to Section 14 (a) of SEC
Act of 1932.
(5) This resolution is less than soo words, and was submitted before
December 9, 2014.
(6) I will be introducing the following resolution at the Annual
Meeting relating to the proposed spinoff:

1

Supporting Statement
PPL Corporation and Riverstone Holdings LLC, announced an
agreement to combine their merchant power generation businesses into a
new stand-alone, publicly traded independent power producer - without

shareholder approval.
The venture's corporate structure, charter and by-laws are
being established without approval of PPL's shareholders.
In addition, "There is no duty of 'fairness' as between the parent and
the spin-off company. Accordingly, the parent board can make unilateral
decisions as to the allocation of assets and liabilities between the parent and
the spin-off company, subject to insolvency and tax considerations, before
the spin-off is completed." (Wachtell, Lipton, Rosen & Katz 2013, p. 14.)
Furthermore, "Generally speaking, newly spun-off companies tend
not to adopt shareholder rights plans upon the spin-off. Rather, as has been
the trend in recent years with established companies, a newly public
company often will keep a rights plan 'on the shelf and ready for
deployment if and when needed." (Wachtell, Lipton, Rosen & Katz, 2013,
p. 17.)

Resolved
Resolved, shareowners request that PPL postpone the spin-off of
PPL Energy Supply and allow for the shareholders to approve the following
protocols at the Annual Meeting in 2015:

2

• Elect directors and officers;
• Approve charter and by-laws and adopt any related
board or shareholder resolutions;
• Authorize transfers of assets and liabilities, if necessary;
• Approve form of separation and distribution agreement and
other documents;
• Ratify Form 10; authorize execution and delivery of the other
securities law-related documentation; appoint attorney in fact to
sign the registration statements required for employee
benefit plans; and authorize such other customary resolutions
with respect to securities law matters in the spin-off;
• Approve form and authorize execution and delivery of various
agreements concerning credit lines and debt agreements;
• Appoint a transfer agent and registrar acceptable to applicable
stock exchanges on which listing will be made;
• Authorize compliance with blue sky laws as required and adopt
resolutions concerning blue sky authorities;
• Authorize listing of common stock;
• Authorize name changes and filings to effectuate them;
• Approve employee benefits, stock option and other incentive
compensation and benefit plans; and,
• Authorize all steps previously taken and the taking of all further
steps in connection with the transactions.

3

Respectfully submitted,
Eric Joseph Epstein,
*** FISMA & OMB Memorandum M-07-16***

Dated: December 1,

2014

4
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The Pennsylvania Law Opinion
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Philadelphia, PA
19103-6996
215-988-2700 phone
:1.15-988-2757 fax

www.drinkerbiddle.com

PPL Corporation
Two North Ninth Street
Allentown, PA 18101
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Application of Pennsylvania Law to the Shareholder Proposal submitted by
Eric Joseph Epstein

NEW JERSEY
NEW YORK

Ladies and Gentlemen:
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You have asked whether the shareholder proposal and supporting statement
(collectively, the "Proposal") submitted by Eric Joseph Epstein (the "Proponent") to
PPL Corporation, a Pennsylvania corporation ("PPL" or the "Company"), for
inclusion in the proxy statement and form of proxy to be distributed by the Company in
connection with its 2015 Annual Meeting ofShareowners is consistent with
Pennsylvania law.
For the reasons discussed below, it is our opinion that:

I.

A.

The Proposal is not a proper subject for action by shareholders under
Pennsylvania law.

B.

If implemented, the Proposal would cause the Company to violate
Pennsylvania law.

Background
A.

The Transactions

On June 9, 2014, PPL and Riverstone Holdings LLC, an energy and power
investment firm ("Riverstone"), announced that they had entered into a definitive
agreement to combine their merchant power generation businesses into a new standalone, publicly traded independent power producer. Specifically, on that date, PPL
entered into:
•

Established 1849
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a Separation Agreement (the "Separation Agreement") with Talen Energy
Holdings, Inc., a Delaware corporation and a wholly owned subsidiary of
PPL ("HoldCo"), Talen Energy Corporation, a Delaware corporation and an
indirect wholly owned subsidiary ofPPL ("Talen Energy"), PPL Energy
Supply, LLC, a Delaware limited liability company and an indirect wholly
owned subsidiary ofPPL ("Energy Supply"), Raven Power Holdings LLC,
a Delaware limited liability company ("Raven"), C/R Energy Jade, LLC, a
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Delaware limited liability company ("Jade"), and Sapphire Power Holdings
LLC, a Delaware limited liability company ("Sapphire");
•

a Transaction Agreement (the "Transaction Agreement") with HoldCo, Talen
Energy, Energy Supply, Talen Energy Merger Sub, Inc., a Delaware
corporation and an indirect wholly owned subsidiary ofPPL ("Merger Sub"),
Jade,Sapphire,andRaven;and

•

an Employee Matters Agreement (together with the Separation Agreement and
the Transaction Agreement, the "Agreements") with Tal en Energy, Jade,
Sapphire, and Raven.

Pursuant to the Separation Agreement and the Transaction Agreement, PPL is
expected to distribute on a pro rata basis to its shareholders all of the outstanding shares of
common stock ofHoldCo prior to the merger described below. HoldCo will own Energy
Supply and, immediately prior to the merger described below, will also own all of the
common stock ofTalen Energy. Immediately following the distribution, a wholly owned
subsidiary of Talen Energy will be merged with and into HoldCo, with HoldCo continuing
as the surviving company and as a wholly owned subsidiary ofTalen Energy, and each
share ofHoldCo common stock distributed to PPL shareholders and outstanding
immediately prior to the merger will be automatically converted into one share of Talen
Energy common stock. Substantially contemporaneous with the merger, the competitive
power generation business owned by RJS Generation Holdings LLC will be contributed by
Raven, Jade, and Sapphire, its owners, to Talen Energy in exchange for shares ofTalen
Energy common stock. Immediately following the completion of these transactions
(collectively, the "Transactions"), PPL shareholders will own 65% ofTalen Energy's
outstanding common stock, and funds affiliated with Riverstone will own the remaining
35%.
PPL reported its entry into the Agreements in a Current Report on Form 8-K filed
with the Securities and Exchange Commission (the "Commission") on June 12,2014 (the
"Announcement 8-K"). Talen Energy and HoldCo provided further detail regarding the
Transactions in their joint registration statement on Form S-1 (the "Registration
Statement") filed with the Commission on November 5, 2014 and amended on December
22, 2014.
The Registration Statement states that no vote ofPPL's shareholders is required or
sought in connection with the Transactions and that PPL's shareholders will not have any
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dissenters rights in connection with the Transactions.• Each ofthe parties to the
Agreements has already approved the Agreements and the Transactions.
The Agreements are definitive agreements between the parties thereto and the
consummation ofthe transactions provided therein are subject to a limited number of
conditions precedent, as described in the Announcement 8-K and the Registration
Statement. The Agreements prescribe the various assets, liabilities, and obligations
(including employee benefits and tax-related assets and liabilities) to be contributed by
PPL and Raven, Jade, and Sapphire to Talen Energy. The Transaction Agreement contains
provisions governing the content of specified elements ofTalen Energy's charter and
bylaws. In addition, since the execution of the Agreements, at the direction and with the
approval ofPPL, as sole stockholder ofTalen Energy (indirectly) and HoldCo, certain
decisions and actions integral to the Transactions and their implementation have been
taken. For example, officers and directors ofTalen Energy and HoldCo have been
identified, new financing arrangements have been negotiated with Talen Energy's future
financing sources, the Registration Statement has been filed with the Commission, a
transfer agent and registrar has been selected, discussions with the New York Stock
Exchange regarding the listing ofTalen Energy's common stock have been undertaken and
the drafting of employee benefit plans has begun.

B.

The Proposal

On December 1, 2014, the Company received the Proposal, which reads as follows:
Resolved, shareowners request that PPL postpone the spin-off of PPL
Energy Supply and allow for the shareholders to approve the following
protocols at the Annual Meeting in 2015:
• Elect directors and officers;
• Approve charter and by-laws and adopt any related board or
shareholder resolutions;
• Authorize transfers of assets and liabilities, if necessary;
• Approve form of separation and distribution agreement and other
documents;

1

We note that the Proponent has not challenged the unavailability of dissenters rights in connection with the
Transactions. Section 1105 of the Pennsylvania Business Corporation Law provides that a shareholder is
entitled to dissenters rights only "where [that law] expressly provides that dissenting shareholders shall have
the rights and remedies provided in [Sections 1571 through 1580 of the law.]" There is no provision of
Pennsylvania law that expressly provides for dissenters rights for PPL shareholders with respect to any part
of the Transactions.
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•

•
•
•
•
•
•
•

II.

Ratify Form 10; authorize execution and delivery of the other
securities law-related documentation; appoint attorney in fact to sign
the registration statements required for employee benefit plans; and
authorize such other customary resolutions with respect to securities
law matters in the spin-off;
Approve form and authorize execution and delivery of various
agreements concerning credit lines and debt agreements;
Appoint a transfer agent and registrar acceptable to applicable stock
exchanges on which listing will be made;
Authorize compliance with blue sky laws as required and adopt
resolutions concerning blue sky authorities;
Authorize listing of common stock;
Authorize name changes and filings to effectuate them;
Approve employee benefits, stock option and other incentive
compensation and benefit plans; and,
Authorize all steps previously taken and the taking of all further
steps in connection with the transactions.

Discussion
A.

The Proposal Is Not a Proper Subject for Action by Shareholders
under Pennsylvania Law
1.

The Proposal Seeks to Reguire Approval by Shareholders of PPL, a
Pennsylvania Corporation, of Matters Pertaining to the
Incorporation and Governance of Tal en Energy, a Subsidiary
Corporation in Which They Do Not Own Stock

The Proposal is addressed and submitted to PPL which is a Pennsylvania
corporation. The Proposal purports to require the vote ofPPL shareholders on certain
matters relating to the incorporation, initial organization, and governance ofTalen Energy,
a Delaware corporation, prior to the consummation of the Transactions. For example, the
Proposal requests the vote ofPPL shareholders on the composition ofTalen Energy's
board of directors, the terms of its charter and bylaws, and its employee benefits and
incentive compensation and benefit plans.
A wholly owned subsidiary ofPPL is currently the sole stockholder ofTalen
Energy. PPL shareholders are not currently shareholders ofTalen Energy and will not
become such unless and until the Transactions are completed. The Pennsylvania Business
Corporation Law, 15 Pa.C.S. § 1101, et seq. (the "PaBCL"), does not provide for the
shareholders ofPPL to vote on matters pertaining to Talen Energy's incorporation, initial
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organization, and governance. The PaBCL provides that shareholders are entitled to vote
for the election of directors and with respect to certain specified matters involving the
corporation in which they directly own shares, but Pennsylvania law does not provide that
the shareholders of a parent corporation are entitled to elect the directors or vote with
respect to matters involving another corporation that is a direct or indirect subsidiary of the
parent corporation. Furthermore, Talen Energy is a Delaware corporation and, therefore,
Delaware law appropriately governs who may vote on matters pertaining to its
incorporation, initial organization, and governance.
Even ifTalen Energy were a Pennsylvania corporation, under the PaBCL it would
be the incorporators, shareholders, directors, and officers ofTalen Energy, not the
shareholders of PPL, that would be entitled to make decisions regarding the matters raised
in the Proposal. For example, the incorporators ofTalen Energy would have the right to
name initial directors (see PaBCL § 1310(a)) and adopt the initial charter and bylaws (see
PaBCL §§ 1306(a)(8) and 1310(a)). The shareholders ofTalen Energy itself(not its
ultimate parent) would be entitled to elect directors (see PaBCL § 1725(a)), and directors
of the corporation are generally empowered to elect officers (see PaBCL § 1732(a)) and
manage the business and affairs of the corporation (see PaBCL § 172l(a)). None ofthese
provisions contemplates any circumstance in which the shareholders ofa shareholder ofa
shareholder (PPL is the indirect parent ofTalen Energy) of the corporation would be
entitled to directly exercise these rights or authorize actions taken by others in the exercise
of these rights. These provisions are discussed in more detail below. Only if and when
PPL shareholders become stockholders ofTalen Energy upon completion of the
Transactions would they be entitled to exercise their rights as stockholders ofTalen Energy
under Delaware law.
2.

The Proposal Seeks to Require Shareholder Approval of
Transactions that Are Not Subject to Shareholder Approval under
Pennsylvania Law

The Transactions do not require approval by the shareholders ofPPL under
Pennsylvania law. Under the PaBCL, PPL shareholders do not have voting rights with
respect to the distribution ofHoldCo's common stock; instead, the Company's board of
directors has discretion under the PaBCL to declare distributions by the Company. See
PaBCL § 1551 (a) ("Unless otherwise restricted in the bylaws, the board of directors may
authorize and a business corporation may make distributions."). Similarly, if the
Transactions were considered to constitute a voluntary transfer of assets, shareholder
approval would not be required by the PaBCL for the reasons discussed below.
Finally, there is no provision ofthe PaBCL that would entitle PPL shareholders
(who are shareholders of a shareholder ofTalen Energy) to vote on the acquisition by
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Talen Energy of the competitive power generation business owned by RJS Generation
Holdings LLC.
3.

The Proposal Seeks to Require Shareholder Approval of Specific
Items Pertaining to a Company's Incorporation and Governance
That Are Not Proper Subjects for Shareholder Action under
Pennsylvania Law

Of the dozen or so enumerated items for which the Proposal seeks shareholder
approval, only the election of directors and the adoption of shareholder resolutions are
generally recognized as proper subjects for shareholder action under Pennsylvania law
(and the election of directors relates only to the corporation of which a person is a
shareholder, not its subsidiaries). Examples of items that are not proper subjects for
shareholder action under Pennsylvania law include the following:
•

Election of Officers. The Proposal purports to require PPL shareholders to
approve the election of officers ofTalen Energy. The PaBCL, however,
provides that "officers and assistant officers shall be elected or appointed at
such time, in such manner and for such terms as may be fixed by or pursuant to
the bylaws." PaBCL § 1732(a). In tum, Section 5.02 ofPPL's bylaws provides
that officers shall be elected by the Company's board of directors unless the
board has delegated to an officer the power to elect subordinate officers.
Accordingly, PPL shareholders are not authorized to elect or appoint corporate
officers ofPPL, much less ofTalen Energy, its indirect, wholly owned
subsidiary. 2

•

Approval of Charter and Bylaws. The Proposal seeks shareholder approval of
the charter and bylaws ofTalen Energy. The PaBCL, however, plainly
authorizes the incorporators to approve the company's articles of incorporation
and explicitly grants the incorporators the authority to adopt the initial bylaws
of the corporation. See PaBCL § 1306(a)(8) (providing that in addition to the
information required by statute to be included therein, the articles of
incorporation may contain "[a]ny other provisions that the incorporators may
choose to insert ..."); PaBCL § 1310(a) ("After the corporate existence begins,
an organization meeting of the initial directors or, if directors are not named in
the articles, of the incorporator or incorporators shall be held ... for the

2

We note that Section 142(b) of the Delaware General Corporation Law (the "DGCL"), 8 Del. Code§
142(b), which applies directly to Talen Energy, is similar and provides that "[the officers of a Delaware
corporation] shall be chosen in such manner and shall hold their offices for such terms as are provided by the
bylaws or determined by the board of directors."
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purpose of adopting bylaws which they shall have authority to do at the meeting
... "). Thus, shareholders are not authorized under Pennsylvania law to
approve a company's initial charter and bylaws. While shareholders are
entitled to vote on amendments to the charter or bylaws of their own
corporation (see PaBCL §§ 1914 (charter) and 1504 (bylaws)), they are not
entitled to vote on amendments to the charter or bylaws of subsidiaries of their
corporation. 3

•

Adoption of Board Resolutions. The Proposal seeks to require shareholders to
adopt any governance-related board resolutions. It is axiomatic that the
authority to adopt board resolutions belongs solely to the board of directors, not
to shareholders.

•

Authorizing Transfors ofAssets and Liabilities. While the Proposal attempts to
mandate shareholder approval of"transfers of assets and liabilities, if
necessary," Pennsylvania law does not require shareholder approval with regard
to the Transactions. The PaBCL specifies when shareholder approval of a sale
or other disposition of all, or substantially all, the property and assets of a
corporation is required. See PaBCL § 1932. The PaBCL specifically provides
that
[a] corporation will conclusively be deemed not to have
sold, leased, exchanged or otherwise disposed of all, or
substantially all, of its property and assets, with or without
goodwill, if the corporation or any direct or indirect subsidiary
controlled by the corporation retains a business activity that
represented at the end of its most recently completed fiscal
year, on a consolidated basis, at least:
(1) 25% oftotal assets; and
(2) 25% of either:
(i) income from continuing operations before taxes;
or
(ii) revenues from continuing operations.
PaBCL § 1932(g).

3

As noted in the preceding paragraph with respect to the election of officers, the provision of the DGCL
directly applicable to Talen Energy is similar and provides that the "incorporators ... may do whatever is
necessary and proper to perfect the organization of the corporation, including the adoption of the original
bylaw of the corporation and the election of directors." 8 Del. Code § 107.
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As reflected in PPL's Form 10-K for the fiscal year ended December 31, 2013,
the following chart presents total assets, income (loss) from continuing
operations (before income taxes), and revenues from continuing operations
(shown as total operating revenues in the companies' financial statements) for·
each of Energy Supply and PPL as of December 31, 2013, the most recently
completed fiscal year at the time PPL entered into the Agreements and for
which such information is currently available).
(In millions except for percentages, as ofDecember 31,
2013)

Total Assets

Energy Supply...............
PPL ................................
Percentage of Business
Activity Retained by
PPL ............................... .

Revenues
from
Continuing
Operations

$11,074
$46,259

Income (Loss)
from
Continuing
Operations
Before Income
Taxes
($371)
$1,309

76%

128%

61%

$4,653
$11,860

Thus, after taking into account the Transactions, PPL will continue to retain
business activities that represented, at the end of its most recently completed
fiscal year, on a consolidated basis, more than 25% of the total assets of the
Company and more than 25% of both income from continuing operations
before taxes and revenues from continuing operations. As such, under
Pennsylvania law, PPL will conclusively be deemed not to have sold, leased,
exchanged, or otherwise disposed of all, or substantially all, of its property and
assets. Accordingly, shareholder approval of the transfers of assets and
liabilities made in connection with the Transactions is not required.
• · Authorizing Name Changes. The Proposal requests that PPL shareholders
"[a]uthorize name changes and filings to effectuate them." Although changing
the name of a Pennsylvania corporation necessitates an amendment to the
company's articles of incorporation, the PaBCL provides that an amendment
changing the corporation's name does not require shareholder approval. See
PaBCL § 1914(c)(2)(i). Moreover, there will be no name changes at the PPL
level in connection with the Transactions.
•
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"employee benefits, stock option and other incentive compensation and benefit

DrinkerBiddle~afll
PPL Corporation
January 19, 2015
Page9

plans." Pursuant to the PaBCL, however, the terms of stock options are "fixed
by the board of directors." PaBCL § 1525(b).4
With the exception of the election of directors and the approval of any shareholder
resolutions, the remainder of the items listed in the Proposal, such as approving the ''form
of separation and distribution agreement and other documents" and appointing a transfer
agent and registrar, involve subjects that are within the sole authority of the board of
directors under Pennsylvania law. The PaBCL provides that "Unless otherwise provided
... in a bylaw adopted by the shareholders, ... the business and affairs of every business
corporation shall be managed under the direction of, a board of directors." PaBCL §
1721(a). As PPL's bylaws do not transfer the authority of the board with respect to any of
the remaining matters listed in the Proposal, those matters are not proper subjects for
shareholder action under Pennsylvania law. 5
Even the election of directors, which is generally recognized as a proper subject for
shareholder action, cannot be categorized as such in this case. The PaBCL gives the
incorporator or incorporators the authority to elect the first board of directors. See PaBCL
§ 1310(a) (''After the corporate existence begins, an organization meeting ofthe initial
directors or, if directors are not named in the articles, of the incorporator or incorporators
shall be held ... for the purpose of ... electing directors, if directors are not named in the
articles ..."). Accordingly, PPL shareholders are not entitled to vote on the election of the
directors of the new corporations created for the Transactions, particularly as those
directors have already been validly elected under Delaware law.
Finally, the Proposal concludes with an attempt to require PPL shareholders to
"[a]uthorize all steps previously taken ... in connection with the transactions." There is no
basis in Pennsylvania law for giving the shareholders ofPPL a role in approving decisions
that were already validly made under Pennsylvania (or, in some cases, Delaware) law. The
Agreements determine -legally and definitively- the outcome of the decisions pertaining
to many of the matters included in the Proposal. For example, the Transaction Agreement
4

As we have noted above with respect to other issues covered by the Proposal, the DGCL is similar to
Pennsylvania law and provides with respect to Talen Energy as a Delaware corporation that "The terms upon
which ... shares may be acquired from the corporation upon the exercise of any such right or option, shall be
such as shall be stated in the certificate of incorporation, or in a resolution adopted by the board of directors

"
5

As a Delaware corporation, Talen Energy is subject. to the DGCL rather than the PaBCL. Thus the analysis
in this paragraph applies to the board of directors of PPL in its capacity as the board of the parent
corporation. Delaware law is very similar to Pennsylvania law regarding the duties of directors and provides
that "The business and affairs of every corporation organized under [the DGCL] shall be managed by or
under the direction of a board of directors, except as may be otherwise provided ... in its certificate of
incorporation."]
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contains provisions governing the content of specific elements ofTalen Energy's charter
and bylaws, and the Agreements prescribe the assets, liabilities and obligations to be
contributed by both PPL and Raven, Jade, and Sapphire. Additionally, in the months since
the Agreements were executed, concrete steps have been legitimately taken to implement
the Transactions, such as identifying officers and directors ofTalen Energy and Holdco,
selecting a transfer agent and registrar, commencing discussions with the New York Stock
Exchange regarding the listing ofTalen Energy's common stock, and beginning to draft
employee benefit plans. Under Pennsylvania law, PPL shareholders are not able to make
these decisions in the first instance, let alone authorize or ratify these decisions ex post
facto.
B.

If Implemented, the Proposal Would Cause the Company to Violate
Pennsylvania Law

The breach of a contract is a violation of Pennsylvania contract law. See, e.g.,
Atacs Corp. v. TransWorld Communications, Inc., 155 F.3d 659 (3d Cir. 1998) (applying
Pennsylvania law and discussing damages for breach of a valid contract between two
corporations); Liss & Marion, P.C. v. Recordex Acquisition Corp., 603 Pa. 198 (Pa. 2009).
A breach of contract is "a failure, without legal excuse, to perform any promise which
forms part of [the] contract." Williston on Contracts§ 63.1 (4th ed. 2002). The Third
Circuit, deciding an appeal from a Pennsylvania district court decision, has opined that "[aJ
defendant in a breach of contract action is liable for all damage resulting from the breach
that could have been fairly and reasonably contemplated by the parties to the contract at
the time ofits execution." United Shoe Workers v. Brooks Shoe A{fg. Co., 298 F.2d 277,
281-82 (3d Cir. 1962); see also Liss & Marion, 603 Pa. at 215 ("Where one party to a
contract without any legal justification, breaches the contract, the other party is entitled to
recover, unless the contract provided otherwise, whatever damages he suffered, provided
(1) they were such as would naturally and ordinarily result from the breach, or (2) they
were reasonably foreseeable and within the contemplation of the parties at the time they
made the contract, and (3) they can be proved with reasonable certainty.") (quotations and
citations omitted). We have assumed for the purposes of this opinion that the Agreements
are governed by Pennsylvania law.
As disclosed in the Announcement 8-K and the Registration Statement, PPL has
executed the Agreements, which are definitive and binding. Pursuant to the Agreements,
authorization or consummation of the Transactions does not depend on shareholder
approval of the Transactions themselves or any of the "protocols" listed in the Proposal.
Because the Proposal seeks to halt the Transactions and make them contingent on
shareholder approval of twelve et?-Umerated items- none of which are conditions precedent
specified in the Agreements - implementation of the Proposal would cause the Company
to breach the Agreements.
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Moreover, as discussed above, many of the items raised in the Proposal are not the
proper subject of shareholder action. To arbitrarily give authority- after the fact- to PPL
shareholders to overturn decisions made by the board of directors of a Pennsylvania
corporation to enter into binding agreements would violate the corporate governance
structures established under Pennsylvania law.

III.

Conclusion

For the reasons discussed above, it is our opinion that:
A.

The Proposal is not a proper subject for action by shareholders under
Pennsylvania law.

B.

If implemented, the Proposal would cause the Company to violate
Pennsylvania law.
Very truly yours,

Jj~ {Lj__Jk_ v ~ ~LP
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