UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

February 25, 2013

Lucas F. Torres
Akin Gump Strauss Hauer & Feld LLP
Itorres@akingump.com

Re:  FirstEnergy Corp.
Incoming letter dated January 11, 2013

Dear Mr. Torres:

This is in response to your letter dated January 11, 2013 concerning the
shareholder proposal submitted to FirstEnergy by Utility Workers Union of America.
We also have received a letter from the proponent dated January 22, 2013. Copies of all
of the correspondence on which this response is based will be made available on our
website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your
reference, a brief discussion of the Division’s informal procedures regarding shareholder
proposals is also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure

cc:  Mark Brooks
Utility Workers Union of America
markbrooks@uwua.net
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February 25, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  FirstEnergy Corp.
Incoming letter dated January 11, 2013

The proposal urges the board of directors to adopt a policy to end the practice of
benchmarking the CEO’s total compensation to that of CEOs of peer companies.

We are unable to concur in your view that FirstEnergy may exclude the proposal
under rule 14a-8(i)(3). We are unable to conclude that you have demonstrated
objectively that the proposal and portions of the supporting statement you reference are
materially false or misleading. We also are unable to conclude that the proposal is so
inherently vague or indefinite that neither the shareholders voting on the proposal, nor the
company in implementing the proposal, would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires. Accordingly, we do not
believe that FirstEnergy may omit the proposal from its proxy materials in reliance on

rule 14a-8(i)(3).

Sincerely,

Kate Beukenkamp
Attorney-Adviser



DIVISION OF CORPORATION FINANCE :
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

‘The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with otlier matters under the proxy
rules, is to aid those who must comply with the rule by offermg informal advice and suggestions
and to determirie, mmally, whether or not it may be appropriate in a particular matter to.
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s. staff considers the information furnished to it by the Company
in support of its intention to exelude the proposals from the Company’s proxy materials, as well
as any mtormatlon furmshed by the proponent or-the proponent s representatxve

_ Although Rule 14a-8(k) does not require any commumcatrons from shareholders to the
Commission’s staff; the staff will always consider information concerning alleged violations of

" the statutes administered by the-Comumission, including argument as to whether or not activities
proposed to be-taken would be violative of the statute or rule involved. The receipt by the staff
of such information; however, should not be coustrued as changing the staff’s informal
procedures and proxy review. into a formal or adversary procedure.

Itis rm-portzmt to note that the staff’s and Commisston’s no-action responses to -
Rule 14a-8(j) submissions reflect only i-nforrrxal views. The df_:i:enninaﬁonsreached in these no- -
action letters do not and cannot adjudicate the merits of a company s position with respect to the
proposal. Only a court such-as a U.S. District Court can decide whether a company is obligated
- to include shareholder proposals in its proxy materials: Accordingly a discretionary :
. determination not to recommend or take Commission enforcement action, does not prccludc a
proponent, or any shareholder of a-company, from pursuing any rights he or shc may have against
the company in-court, should the management omlt the proposal from the company S .proxy
material.
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January 22,2013

Via Electronic Mail & UPS Overnight Delivery

'U.8. Securities and Exchange Commission

Division of Corporation Finance
Office of Chief Counsel

100 F. Street, N.E.
Washington, DC 20549

Re:  FirstEnergy Corp. — Shareholder Proposal by Utility Workers Union of America

Ladies and Gentlemen:

1 am writing on behalf of Utility Workers Union of America (“UWUA”) — the shareholder

proponent in this matter —and in response to the “no-action” request filed by FirstEnergy Corp.
(“FirstEnergy™ or the “Company”) on January 11, 2013.

In its letter, the Company argues that our' Proposal may be omitted pursuant to Rules 14a-8(i)(3)

and 14a-9 based primarily upon a claim that the UWUA Proposal is impermissibly vague and
indefinite. As summarized below, the Company’s arguments are clearly misplaced.

k The Shareholder Proposal Is Neither Vague nor Indefinite

‘The UWUA Proposal quite plainly urges the Company’s Board of Directors to adopt a policy “to

end the pracuce of benchmarking the CEO’s total compensation to that of CEOs of peer
compames In context, this straightforward Proposal urges the directors to end the practice of
using compensation data for the CEOs of other companies — designated by FirstEnergy itself as
peer companies —in order to determine the CEO’s compensation.

The supporting statement, moreover, also makes clear that the Proposal urges directors to end the
practice of “determining CEO compensation based on other companies’ pay practices. . . .”

Contrary to the Company’s assertions, there is nothing vague or indefinite about the term
“benchmarking.” As the Staff has noted, “benchmarking generally entails using compensation

ON OF ANERICA Wi
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data about other companies as a reference point on ‘which — either wholly ‘or in part —to base,

justify or'provide a framework fora compensation decision.” »1

The commonly understood meaning of the term is no different. According to Merriam-Webster,

a “benchmark” is nothing more than “something that serves as a standard by which others may
be measured or judged.” Asnoted above, our Proposal itself makes explicitly clear what is being
proposed: the Board of Directors is urged to end the practice-of benchmarking the CEQ’s total
compensation to that of CEOs of peer .companies.

In order to create confusion where none exists, however, FirstEnergy insists that the term
“benchmarking” is subject to multiple differing interpretations — even while ignoring the clear
context of this common-sense term as used in our Proposal.

In this regard, itis notable that FirstEnergy itself uses the terms “benchmark™ or “benchmarking”
no fewer than 21 times in its most recent proxy statement -and yet never once bothers to provide
to shareholders any specxﬁc definition of the term? If FirstEnergy’s position were accepted at
face value, the Company in effect argues that it has made false and misleading statements in its
proxy disclosures in violation of Rule 142-9.

This is not the case, however, for the simple reason that the commonplace term “benchmarking”
requires no special definition. In context, to benchmark snnply means to ‘make CEO
compensation decisions based upon the compensation paid to other companies” CEOs..

Similarly, Regulation S-K requires that registrants disclose the extent of any benchmaiking of
executive compensation, and yet prov1des no definition of the term: The reason for this is
equally obvious: the Commission recognizes that the terms “benchmarking™ and “benchmark™
are so widely understood that no specific definition is required.

Another central flaw in the Company’s argument is its failure to distinguish between the
everyday meaning of the term “benchmark™ and the various executive compensation practices to
which the Company claims benchmarking might apply.

Thus, FirstEnergy trots out various ways in which compensation benchmarking might be used,
for example, to “benchmark each pay element (e.g., base salary, short-term incentives and long-
term mccntwes) separately or multiple pay elements in the aggregate in determining CEO
compensation.” The Company then claims that the Proposal impermissibly fails to distinguish

~ between the “different ways and degrees” that benchmarking might be used.

! Staff Compliance and Disclosure Interpretation: .Regulation S-K, Question 118.05 (July 8,2011).
2 FirstEnergy SEC Form 14A (filed April 2, 2012).

317 CFR § 229.402(b)(xiv).
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‘What this red herring ignores, however; is that our Proposal explicitly states what policy we urge

the directors to adopt with respect to benchmarkmg ~ namely, “to end the practice of

benchmarking the CEO’s total compensation to that of CEOs of peer companies.”

foundatmn” to detennme all elements of the CEO’s compensahon mcludmg basc salary, short-
term incentives, and long-term incentives — by targetmg compensation “at or near the: median” of

a designated “peer group” of other compames The Proposal quite plainly urges the Board of
Directors to: end this practice.

Clearly, FirstEnergy might disagree with the merifs of our Proposal, but this provides no basisto
deprive shareholders of their right to voie on the Proposal under Rule 14a-8. Indeed, the various
claims made by FirstEnergy in this matter are ? cisely the sorts of arguments that Staff sought

Instead; as Staff noted at that time, companies
should appropriately address these sorts of objections: in their statements of opposition, rather
than improperly seeking to exclude a proposal under Rule 14a-8(i)(3).

Finally, the various: no-action detérminations cited by the Company are clearly distinguishable.
For example, the shareholder proposal involved in General Electric and related cases vaguely
requested that the board of directors negotiate for executives to relinquish “preexisting executive
pay rights, if any, to the fullest extent possible.”

In each of these dec'ismns, Staff noted. “in particular” that the proposal failed to sufficiently
explain the meaning of the clearly vague phrase “executive pay rights: "8 These sorts of cases
hardly compare with a straightforward proposal urging the board of directors “to end the practice
of benchmarking the CEQ’s total compensation-to that of CEOs of peer.companies.”

For these reasons, there is no basis to conclude that éithier the shareholders or the Company
would be unable to determine what actions our Proposal recommends. The Company has
therefore failed to meet its burden of establishing that the Proposal may be omitted from its
proxy statement, as required by Rule 14a-8(g).

# FirstEnergy SEC Form 14A, pages 34-35, 38-39, 41 (filed April 2, 2012).

? Staff Legal Bulletin No. 14B (Sept. 15, 2004).

8 General Electric Co. (available Feb. 10, 2011). FirstEnergy’s citations to International Paper Co. (Feb. 3, 2011);

-Alaska Air Group, Inc. (Jan. 20,2011); and Motorola, Inc. (Jan. 12, 2011) are inapplicable for the same reason.
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IL.  The Company Erroncously Claims that the Supporting Statement Includes False or

Misleading Statements

The Company also fails in its attempt to justify omission of our Proposal based on its claim that

the supporting statement includes false or misleading statements in violation of Rules 14a-8(i)(3)
and 142-9. As the Staff made clear in Staff Legal Bulletin 14B, proposals are not excludable
merely because “the company objects to factual assertions because those asserhons ‘may be
interpreted by shareholders in a manner that is unfavorablé tothe cottipany. .

Since the passages from our suppotting statement challenged by FirstEnergy are clearly accurate,
the Company cannot meet its burden of “demonstrat[mg] objectively ‘that the proposal or
statement is materially false ormisleading.”’

A. Nothing in the supportmg statement suggests that FirstEnergy has established
its benchmarkmg target “above” the median of its peer group.

FirstEnergy claims that one sentence in our supporting statement concerning the “Lake Wobegon
effect” — as famously criticized by former Fed Chairman Volcker — falsely implies that the
Company sets its benchmarking target above the median of its peer group. Notably, FlrstEnergy
never challenges the accuracy of our unremarkable observation that “most ma_]or U S.
corporations now set their executive pay targets at or above the median of then' peer group.™

Instead, the Company argues that this accurate statement of fact somchow suggests that
FirstEnergy sets its benchmarking target “above”™ the median of its peer group. This claim is
clearly wrong for several reasons.

Most fundamentally, the sentence challenged by the Company says nothing at all about
FirstEnergy, and certainly never implies that the Company sets its pay target “above” the
median. Quite to the-contrary, we simply observe that “most major U.S. corporations™ set their
executive pay targets “at or above™ the median of their peer groups.

This is clearly relevant to our Proposal, moreover, since the fact that many firms set executive
pay targets above the median can result in a spiraling of pay for any companies that include such
fioms in their own peer groups — even if these latter companies establish their pay targets at the

7 Staff Legal Bulletin No. 14B, § B4

# This fact —not challenged by-the Company — has been documented by many observers. Risk Metrics Group, for
example, has reported that 99.5% of firms in the S&P 1500 have targeted: pay at or above the median of their peer
group. See John Bizjak, Michacl Lemmon & Thanh Nguyen, “Are All CEOs above Average? An Empirical
Analysis of Compensation Peer Groups and Pay Design,” p. 10 and note 10 (Aug. 14, 2009) (available at
http//ssmcom/abstract=1364775) and Peter Whoriskey, “Cozy Relationships -and ‘Peer Benchmarkmg Send
CEOs’ Pay Soaring,” Washington Post (Oct. 3,2011).
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:medlan (as FirstEnergy claims to do). This, in turn, feeds into an endless cycle of execuhve pay

increases at still other firms that rely on peer benchmarking to set CEO compensation levels.”

‘We clarify this point even ﬁn'ther in the 1mmed1ately preceding paragraph of the supporting
statement, by observing that “one: companoy s showering of rewards on its executives affects the
executive pay at every one of its peers.” " Thus, the statement that most major U.S. companies
set their executive pay targets at or-above the median of their peer groups is part of a perfectly
legitimate critique of one of the undesirable consequences of peer benchmarking — quite apart
from-whether FirstEnergy in fact sets its pay target “at” the median of its peer group.

Moreover, even assuming for the sake of argument that our statement somehow: 1mphes that
FirstEnergy sets its pay target “at or above” the median (as opposed to “most major U.S.
corporations”), the Company admits the accuracy of this assertion when it claims in its no-action
request that it sets its benchmarking target “at the median.” If FirstEnergy sets its target “at™ the
median, then it indisputably sets ‘the target “at or above” the median (like most other U.S.
compames)

In any event, nothing in our supporting statement even remotely implies that FirstEnergy sets its
pay target “above” the median, contrary to the Company’s unsupported claim.

B. The supporting statement in no way implies that FirstEnergy uses other
companies’ CEOQ compensation as a factor in determining its peer group

FirstEnergy also challenges our accurate assertion that “studies have also criticized the prospect
for corporate ‘board‘s to manipulate peer group selection by ‘cherry picking’ companies with

¥ See Bizjak; Lemmon & Nguyen, Supra: atmote 8, p. 10 [finding that it “is not uncommon .. ... for firms to target pay
above the median (e.g., at the 75 ‘percentile)”}. See also Charles:Elson & Craig Ferrere, “Executive Superstars,
Peer Groups and Over-Compensation — Cause; Effect and. Solution,” p. 8 (September 20 12) (available at
Fittp://ssrn.com/abstract=2125979) (“the ‘practice. of targeting the pay of executives to median or higher levels will
natiirally create an upward bias and movement in total compensation amounts”) (emphasis supplied).

19 ¢iting Gretchen Morgenson, “CEO’s and the Pay-"Em-or-Lose-‘Em Myth,” New York Times (Sept. 22, 2012).

1L We also note that FlrstEnergy s proxy merely asserts that the Company sets its compensation targets “at or near”
the median of its peer’ group, in contrast to the more definitive claim by Akin Gump:that the Company sets its
benchmarking target “at” the median.. See FirstEnergy SEC Form 14A, p. 32 (filed April 2, 2012).

Even this claim is highly dubious, moreover, in light of FirstEnergy’s admitted manipulation of its peer group
compensation data. FirstEnergy discloses in'its proxy statement that it routinely “size adjusts” its peer compensation
data upward, based on the significantly larger annual revenue the Company claimsin. relanon to:the median revenue
for its peer group. FirstEnergy SEC Form 14A, p. 34.

. Thus, although nothing in our Proposal or supporting statement suggests that FirstEnefgy sets its benchmarking

target above the median of its peer group, this certainly would be-a fan' ‘argument based on the Company’s practice
of “size adjusting” its peer group compensation data.
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highly paid CEOs.” According to the Company, this statement. somehow falsely implies that.

FlrstEnergy uses CEO'compensation:as a factor in determining its peer grotp.

Once -again, FirstEnergy doés not (and cannot) challenge the accuracy of our underlying

statement. Numerous academic studies have not only criticized the prospect that corporate
boards might manipulate peer group selection to inappropriately boost CEQ pay; but have found
that this practice is extremely widespread.'?

"The Company also ignores (once again) that the passage it challenges in our supporting
statement says Hothing at all about FirstEnergy, but rather comments generally on another

undesirable aspect of peer benchmarking — namely, the “prospect™ for corporate: boards to

manipulate peer group selection.. We:further clarify our argument by reference to a recent study

of S&P 500 and S&P MidCap 400 firms: ﬁndmg a general tendency -among the surveyed firms

“to choose highly paid peers to justify their high CEO compensation.”

This is clearly relevant to-our Proposal, since the mere prospect that corporate boards might bias
peer group selection is another reason FirstEnergy shareholders could conclude that peer
benchmarking for CEO compensation is a bad idea. This is true regardless of how pristine
FirstEnergy’s peer group selection practices might be, as claimed by counsel for the Company.
Any prospect that other corporations might inappropriately boost CEO pay by “cherry picking”
peer group companies could impact CEO compensation at any company utilizing peer
benchmarking, including FirstEnergy.

We clarify this point even further in the next paragraph of our supporting statement, which
observes that “even where peer groups are fairly constructed, a recent study funded by the

2 For example, one study (clted in.our supportmg statement):concluded that “firms tend to choose highly paid peers
to justify their high CEO compensation.” Michael Faulkender & Jun Yang, “Inside the.Black Box: The Role and
Composition of Compensation Peer Groups,” 96 Journal of Financial Economics 269:(2010).

A:more recent study by the:same authors. found. that this practice:continues. Faulkénder & Yang, *Is Disclosure an
Effective Cleansing Mechanism? The Dynamics of Compensation Peer Benchmarking” p. 3 (March 14, 2011)
(avallable at hutp://papers.ssrn.com/sol3/papers.cfim?abstract. id=1786109) (“in other words, firms appeared to be
gaming the benchmarking process by including in their peer group companies with highly paid CEOs and omitting
comparable firms with lower paid CEOs”).

Other studies have reached the same conclusion. See; e.g., Elson & Ferrere, supra-at.note 9, p. 14 (“the process, at
its-core, is vulnerable to such manipulation by the consultant, the board and the executive because there is no real
objective standard in existence to precisely identify an appropriate peer given the significant and multiple variables
involved in. selection [of peer group companies]?); Daniel Cheng, “Execufive Pay Through a Peer Benchmarking,
Lens,” ISS Corporate Services (Sept. 21, 2011) (“peer selection remains a key concern with roughly 1,400
companies including peers that significantly increased their CEO pay while, concurrently, shareholders saw weak
returns”); Bizjak, Lemmon & Nguyen, supra at note 8; and Whonskey, “Cozy Relationships. and ‘Peer
Benchmarking,” supra at note 8.
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Investor Responsibility Resmh Center Institute concluded that peer benchmarking inevitably
leads to spiraling executive pay.”"

‘Thus; nothing in our- supporting statement even remotely suggests that FirstEnergy has used CEQ
compensation at other companies to determine its peer group. Rather; the supporting statement
makes clear that-even the prospect for corporate boards to manipulate peer group selection is a.
matter of concern for shareholders at any com 1p:my . including FirstEnergy — that utilizes peer
benchmarking to. estabhsh CEO compensation.

M. Conclusion

For-these reasons, the Company has clearly failed to meet its burden of establishing that the
Proposal may be omitted. We therefore urge the Staff to reject the Company’s request for a no-
action determination.

We also urge the Staff to disregard FustEnergy s request to be allowed to engage in ex parte
communications with Staff concéming the merits of the Company’s no-action request. We
believe the practice suggested by the Company — that it be permitted to confer privately with the
Staff prior to the final determination in this matter —is improper and should be disregarded.

Thank you-for your attention in this matter, and please let me know if you would like additional
information concerning the UWUA’s position.

Sincerely,
Mark Brooks
cc: Lucas F. Torres, Akin Gump Strauss Hauer & Feld LLP

D. Michael Langford, UWUA National President
Gary M. Ruffner, UWUA National Secretary-Treasurer

8 Citing Elson & Ferrere, supra at note 9 (emphasis supplied).

“ In the event Staff conchides that any passage of our supporting statement is misleading, however, we would
certainly ‘agree to omit that passage. We would also have no objection to incorporating into the body of our
Proposal the meaning. of “benchmarking” prov1ded in the Staff Compliance and Disclosure Interpretation for
Regulatlon S-K, if deemed advisable by Staff. Although we believe no specific definition of this: commomsense
term s necessary, in om- view this minor revision would inno way alter the substance of our Proposal.



From: Wetmore, William <wwetmore@akingump.com>

Sent: Friday, January 11, 2013 6:09 PM

To: shareholderproposals

Cc: 'ferguson@firstenergycorp.com’; 'rreffner@firstenergycorp.com’; Torres, Lucas

Subject: FirstEnergy Corp. No-Action Request re Proposal Submitted by the Utility Workers
Union of America

Attachments: FirstEnergy Corp No-Action Request (UWUA).pdf

Ladies and Gentlemen:

On behalf of FirstEnergy Corp. (“FirstEnergy”), in accordance with Staff Legal Bulletin 14D, please find attached a letter
notifying the staff of the Division of Corporation Finance of FirstEnergy’s intent to exclude from its proxy materials for its
2013 Annual Meeting of Shareholders a shareholder proposal and supporting statement submitted by the Utility
Workers Union of America (the “Proponent”).

A copy of the attached letter is being concurrently sent to the Proponent by e-mail (markbrooks@uwua.net) and via
FedEx (815 16th Street, NW, Washington, D.C. 20006).

If you have any questions or desire any additional information, please contact Lucas F. Torres at (212) 872-1016 or at
Itorres@akingump.com.

Sincerely yours,

William K. Wetmore
AKIN GUMP STRAUSS HAUER & FELD tLer

1333 New Hampshire Avenue, N.W. | Washington, DC 20036-1564 | USA | Direct: +1 202.887.4476 | Internal: 24476
Fax: +1 202.887.4288 | wwetmore@akingump.com | akingump.com | Bio

IRS Circular 230 Notice Requirement: This communication is not given in the form of a
covered opinion, within the meaning of Circular 230 issued by the United States Secretary
of the Treasury. Thus, we are required to inform you that you cannot rely upon any tax
advice contained in this communication for the purpose of avoiding United States federal
tax penalties. In addition, any tax advice contained in this communication may not be
used to promote, market or recommend a transaction to another party.

The information contained in this e-mail message is intended only for the personal and
confidential use of the recipient(s) named above. If you have received this communication
in error, please notify us immediately by e-mail, and delete the original message.
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LUCAS F. TORRES
212.872.1016/212.872.1002
Itorres@akingump.com

January 11, 2013

VIA E-MAIL
shareholderproposals@sec.gov

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, DC 20549

Re: FirstEnergy Corp. — Shareholder Proposal Submitted by the Utility Workers
Union of America

Ladies and Gentlemen:

We are writing this letter on behalf of FirstEnergy Corp., an Ohio corporation
(“FirstEnergy” or the “Company”), pursuant to Rule 14a-8(j) of the Securities Exchange Act of
1934, as amended (the “Exchange Act”), to notify the staff of the Division of Corporation
Finance (the “Staff”) of the Securities and Exchange Commission (the “Commission”) of the
Company’s intent to exclude from its proxy materials for its 2013 Annual Meeting of
Shareholders (the “2013 Annual Meeting” and such materials, the “2013 Proxy Materials™) a
shareholder proposal and supporting statement. The Utility Workers Union of America (the
“Proponent”) submitted the proposal and the supporting statement (collectively, the “Proposal”).

FirstEnergy intends to file the 2013 Proxy Materials more than 80 days after the date of
this letter. In accordance with the guidance found in Staff Legal Bulletin 14D (November 7,
2008) and Rule 14a-8(j), we have filed this letter via electronic submission with the Commission.
A copy of this letter and its exhibit are being sent via e-mail and FedEx to the Proponent to
notify the Proponent on behalf of FirstEnergy of its intention to omit the Proposal from its 2013
Proxy Materials. A copy of the Proposal and certain supporting information sent by the
Proponent and related correspondence is attached to this letter (see Exhibit A).

Rule 14a-8(k) provides that proponents are required to send companies a copy of any
correspondence that the proponents elect to submit to the Staff. Accordingly, we are taking this
opportunity to inform the Proponent that if it elects to submit additional correspondence to the
Staff with respect to the Proposal, a copy of that correspondence should concurrently be
furnished to the undersigned on behalf of FirstEnergy pursuant to Rule 14a-8(k).

One Bryant Park | New York, NY 10036-6745 | 212.872.1000 | fax: 212.872.1002 | akingump.com
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SUMMARY

We respectfully request that the Staff concur in the Company’s view that the Proposal
may be properly excluded from FirstEnergy’s 2013 Proxy Materials pursuant to Rule 14a-8(i)(3)
and Rule 14a-9 because the Proposal is impermissibly vague and indefinite so as to be inherently
misleading and contains false and misleading statements.

THE PROPOSAL

The Proposal states:

“The shareholders of FirstEnergy Corp. (the “Company”) urge the Board of Directors to
adopt a policy to end the practice of benchmarking the CEO’s total compensation to that of
CEQ’s of peer companies. The Committee should implement this policy in a manner that does
not violate any existing employment agreement.”

ANALYSIS

The Proposal may be excluded pursuant to Rule 14a-8(i)(3) because it contains vague and
indefinite statements in violation of Rule 14a-9.

A. Background

FirstEnergy believes that it may properly omit the Proposal from the 2013 Proxy
Materials under Rules 14a-8(i)(3) and 14a-9 because the Proposal is impermissibly vague and
indefinite. Rule 14a-9 prohibits a company from making a proxy solicitation that contains “any
statement which, at the time and in the light of the circumstances under which it is made, is false
or misleading with respect to any material fact, or which omits to state any material fact
necessary in order to make the statements therein not false or misleading.” In addition, Rule
14a-8(1)(3) provides, in part, that a proposal may be excluded from proxy materials if the
proposal is materially false or contains misleading statements. The Staff has taken the position
that a shareholder proposal may be excluded from proxy materials under Rule 14a-8(i)(3) if
“neither the shareholders voting on the proposal, nor the company in implementing the proposal
(if adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires.” Staff Legal Bulletin No. 14B (September 15, 2004) (“SLB
14B”).

B. The Proposal Fails to Clearly Define Key Terms

The Staff has consistently held that a shareholder proposal involving changes to
compensation policies is excludable under Rule 14a-8(i)(3) if the proposal fails to define key
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terms or is subject to materially differing interpretations because neither the shareholders nor the
company would be able to determine with reasonable certainty exactly what actions the proposal
requires. In particular, companies faced with proposals related to compensation of senior
executive have successfully argued for exclusion of such proposals in their entirety if the
language of the proposal or the supporting statement render the proposal so vague and indefinite
that neither the shareholders voting on the proposal, nor the company in implementing the
proposal, would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires. See, e.g., General Electric Co. (February 10, 2011) (proposal
that senior executives retain a significant percentage of their stock acquired through equity pay
programs until two years following the termination of their employment was excluded because
the proposal did not sufficiently explain the meaning of “executive pay rights” and as a result
neither stockholders nor the company would be able to determine with any reasonable certainty
exactly what actions or measure the proposal requires) (“GE”); International Paper Company
(February 3, 2011) (same) (“International Paper”); Alaska Air Group, Inc. (January 20, 2011)
(same) (“Alaska Air”); and Motorola, Inc. (January 12, 2011) (same) (“Motorola”).

FirstEnergy believes that the Proposal contains materially vague and indefinite statements
and is thus subject to multiple interpretations. Neither FirstEnergy nor its shareholders will be
able determine with reasonable certainty what actions or measures the Proposal requires and
therefore it is excludable under Rule 14a-8(i)(3). See GE; International Paper; Alaska Air; and
Motorola.

The Proposal fails to clearly define the term “benchmarking,” arguably the most key
element of the Proposal. Instead of specifically explaining how the term “benchmarking” should
be defined and type of practices that the Board of Directors should “end,” the Proponent leaves
the definition of this term to conjecture. Absent an understanding of this key term, neither
shareholders nor the Company has any basis to determine what the type of benchmarking
practice the Proposal seeks to end. In this regard, the Company may use benchmarking in a
number of different ways and degrees. For example, the Company may benchmark each pay
element (e.g., base salary, short-term incentives and long-term incentives) separately or multiple
pay elements in the aggregate in determining CEO compensation. The Company may also
benchmark against peer companies’ pay practices, generally, as suggested in the first bullet point
of the supporting statement to the Proposal, or more specifically by targeting compensation at a
median level or a range. Additionally, the Company may use the practice of benchmarking
against a relevant peer group as a “reference point” in determining CEO compensation or merely
as a way to ensure that the company’s compensation is within a general range of reasonableness.
In fact, although shareholders may consider this activity benchmarking, according to the Staff,
“review[ing] or considering a broad-based third-party survey for a more general purpose, such as
to obtain a general understanding of current compensation practices” does not constitute
“benchmarking” for purposes of the Compensation Discussion and Analysis. See Compliance
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and Disclosure Interpretation: Regulation S-K, Question 118.05 (July 8, 2011). This illustrates
the fact that it is often difficult to determine what are considered benchmarking practices.

Therefore, due to the Proponent’s failure to specify the meaning of “benchmarking” in
the Proposal, the Proponent could be asking the Company to end any number of practices. As a
result, the Proposal is so inherently vague and indefinite that neither the shareholders in voting
on the Proposal, nor the Company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures the Proposal requires.

Furthermore, it is entirely unclear from the Proposal what policy the Proponents would
like the Company to adopt in place of benchmarking to determine the CEO’s compensation. The
supporting statement calls on the Company to adopt a “fair and rational compensation system
that focuses on internal metrics of the Company, including internally consistent pay scales.”
However, the vague terms “fair,” “rational” and “internally consistent” are open to a vast array of
interpretations and are undefined in the Proposal. Neither the Company nor the shareholders
voting on the Proposal would know which metrics the Company should use to determine the
CEO’s compensation if the Proposal were adopted or how they would be structured. Therefore,
neither the Company nor the shareholders would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires and as a result the Proposal
should be excludable under Rule 14a-8(i)(3). See GE; International Paper; Alaska Air; and
Motorola.

C. The Proposal Contains False or Misleading Statements

Under Rule 14a-8(i)(3), companies may exclude a shareholder proposal if the proposal or
supporting statement is contrary to any of the Commission's proxy rules or regulations, including
Rule 14a-9, which prohibits materially false or misleading statements in proxy solicitation
materials. Specifically, Rule 14a-9 provides that no solicitation shall be made by means of any
proxy statement containing “any statement which, at the time and in light of the circumstances
under which it is made, is false or misleading with respect to any material fact, or which omits to
state any material fact necessary in order to make the statements therein not false or misleading.”
In SLB 14B, the Staff stated that exclusion under Rule 14a-8(i)(3) can be appropriate where “the
company demonstrates objectively that a factual statement is materially false or misleading.” The
Staff consistently has allowed the exclusion under Rule 14a-8(i)(3) of shareholder proposals that
are premised on materially false or misleading statements. See Limited Brands; General Electric
Company (January 6, 2009) (proposal was materially false and misleading because of “an
underlying assertion” that the company had plurality voting when, in fact, the company had
implemented majority voting); Duke Energy Corp. (February 8, 2002) (permitting exclusion
under Rule 14a-8(i)(3) of a proposal that urged the company's board to "adopt a policy to
transition to a nominating committee composed entirely of independent directors" because the



Akin Gump

Strauss Hauer & Feldur

U.S. Securities and Exchange Commission
January 11, 2013
Page 5

company had no nominating committee); General Magic, Inc. (May 1, 2000) (proposal was
materially false and misleading because it requested that the company “make no more false
statements” to its shareholders, creating the false impression that the company tolerated
dishonest behavior by its employees); and Conrail Inc. (February 22, 1996) (proposal was
materially false and misleading where it misstated a fundamental provision of a relevant plan).

Assuming that the definition of the term “benchmarking” should be interpreted as it is
used in the Company’s Proxy Materials, the Proposal is materially false and misleading because
the supporting statement falsely characterizes the Company’s benchmarking targets. The
supporting statement, under the “Lake Wobegon effect” heading, cites as a reason to adopt the
Proposal that “[m]ost major U.S. corporations now set their executive pay targets at or above the
median of their peer group, resulting in a constant upward spiral.” This statement implies that
FirstEnergy sets its benchmarking target above the median when in fact FirstEnergy’s
benchmarking target is set at the median in its peer group. In addition, the supporting statement,
under the “Gaming the system” heading, states that “[s]tudies have also criticized the prospect
for corporate boards to manipulate peer group selection by ‘cherry picking’ companies with
highly paid CEOs.” This statement implies that FirstEnergy uses CEO compensation as a factor
in determining its peer group, which is false. FirstEnergy uses industry revenue scope and
geographical location in determining its peer group. Due to these false and misleading
statements, the Proposal should be excludable under Rule 14a-8(1)(3).

CONCLUSION

For the reasons stated above and in accordance with Rules 14a-8(i)(3) and 14a-9, the
Company requests confirmation that the Staff will not recommend any enforcement action if, in
reliance on the foregoing, the Company excludes the Proposal from FirstEnergy’s 2013 Proxy
Materials. If the Staff disagrees with FirstEnergy’s conclusion to omit the Proposal, we request
the opportunity to confer with the Staff prior to the final determination of the Staff’s position.

If you have any questions or desire additional information, please call the undersigned at
(212) 872-1016.

Fucas F. Torres

Enclosures
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Rhonda S. Ferguson
Vice President
FirstEnergy Corp.

76 S. Main St.

Akron, OH 44308
Office (330) 384-5620
Mobile (216) 978-0613

Sent from my iPhone
Begin forwarded message:

From: "Mark Brooks" <markbrooks@uwua.net>
Date: December 3, 2012, 12:01:04 PM EST

To: rferguson@firstenergycorp.com
Cc: "gary ruffner™ <gruffner@uwua.net>,"Mike Langford™ <

miangford@uwua.net>
Subject: Shareholder Proposal

Dear Ms. Ferguson:

| am submitting the attached shareholder proposal and cover letter on behalf of the
UWUA, for inclusion in FirstEnergy’s proxy statement for the next annual meeting. We
also submitted this earlier today by Fax No. 330.384.5909.

I would be grateful if you could please confirm receipt.

Thank you for your kind attention to this matter.

Sincerely,
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Via Fax No. 330/384-5909 & Electronic Mail
November 30, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re:  Shareholder proposal

Dear Ms. Ferguson:

I am writing on behalf of Utility Workers Union of America (the “UWUA”) to submit the
enclosed shareholder proposal for inclusion in the FirstEnergy proxy statement for the next
annual meeting of shareholders. We submit this proposal pursuant to SEC Rule 14a-8.

The UWUA owns more than $2,000 in market value of the Company’s securities entitled to vote
at the annual meeting, and has held these shares continuously for more than one year prior to this
date of submission. The Union intends to hold these shares at least through the date of the
Company’s next annual meeting. Either the undersigned or a designated representative will
present the proposal for consideration at the annual meeting of shareholders.

I will promptly submit a written statement from the record owner establishing our ownership of
these shares.

We would also be pleased to withdraw this proposal should the Board of Directors adopt our
resolution as corporate policy. Thank you for your attention to this matter, and please let me
know if you require additional information.

Sincerely,
st . K

Gary M. Ruffner
Secretary-Treasurer
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RESOLVED: The shareholders of FirstEnergy Corp. (the *“Company™) urge the Board of Directors
to adopt & policy to end the practice of benchmarking the CEO's total compensation to that of CEOs
of peer companies. The Committee should implement this policy in a manner that does not violate

any existing employment agreement.
Supporting Statement

We believe runaway executive compensation remains a significant problem at U.S. corporations,
and that peer benchmarking is at the core of this problem.

For example, FirstEnergy’s Board of Directors awarded CEO Tony Alexander over $18.3 million in
total compensation during 2011 — a staggering 58% increase from his total compensation of $11.6

million the previous year.

Shareholders have increasingly expressed disapproval of FirstEnergy’s executive pay practices. At
the 2012 annual meeting, only 62% of shareholders voted in favor of the Board’s advisory
resolution to approve executive compensation, down sharply from 2011 when 95% of shareholders

approved the “Say on Pay” proposal.

Many observers have identified peer benchmarking as a key driver for the constant ratcheting up of
CEO pay without regard to performance. This is related to several factors:

¢ Decoupling pay from performance: Determining CEO compensation based on other
companies’ pay practices separates pay from executive and corporate performance, since “one
company’s showering of rewards on its executives affects the executive pay at every one of its
peers.” (“CEO’s and the Pay-"Em-or-Lose-’Em Myth,” New York Times, Sept. 22, 2012)

e Lake Wobegon effect: Most major U.S. corporations now set their executive pay targets at or
above the median of their peer group, resulting in a constant upward spiral. Former Federal
Reserve chairman Paul Volcker once referred to this as the “Lake Wobegon syndrome,” where
all CEOs — like all the children in author Garrison Keillor’s fictional town — are “above
average.” (“Cozy relationships and ‘peer benchmarking’ send CEOs’ pay soaring,” Washington
Post, Oct. 3, 2011)

» Gaming the system: Studies have also criticized the prospect for corporate boards to manipulate
peer group selection by *cherry picking” companies with highly paid CEOs. One recent
analysis of S&P 500 and S&P MidCap 400 firms concluded that “finms tend to choose highly
paid peers to justify their high CEO compensation.” (Michael Faulkender & Jun Yang, Journal
of Financial Economics, 2010)

Even where peer groups are fairly constructed, a recent study funded by the Investor Responsibility
Research Center Institute concluded that peer benchmarking inevitably leads to spiraling executive
pay. According to this study, “peer group comparisons and medien targeting are a central part of
today's ‘mega-pay machine,”” and “any executive compensation reform must start there.” (Charles
Elson and Craig Ferrere, “Executive Superstars, Peer Groups and Over-Compensation — Cause,
Effect and Solution,” September 2012)



We believe our Board of Directors should end the use of peer benchmarking to set CEQ pay, and
instead should develop a system of fair and rational compensation that focuses on intemal metrics
of the Company, including internally consistent pay scales.

We therefore urge shareholders to vote FOR this proposal.
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Via No. 330/384-5909 & Electronic Mail
November 30, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re:  Sharchvlder proposal

Dear Ms. Ferguson:

[ am writing on behal of Utility Workers Union of America (the “UWTUA™) to submit the
enclosed sharcholder proposal for inclusion in the FirstEnergy proxy statement for the next
annual mecting of shareholders. We submit this proposal pursuant to SEC Rule 142-8.

The UWUA owns more than $2,000 in market value of the Company’s securilies entitled (o vote
ut the annual meeting, and has held these shares continuously for more than one year prior to this
date of submission. The Union intends to hold these sharcs at lcast through the date of the
Company’s next annuel mceting. Eithcr the undersigned or a designaled rcpresentative will
present the proposal for consideration at (he annual meeting of shareholders.

I will promptly submit a wrilten statemen! from the record owner establishing our ownership of
these sharcs.

We would also be pleased to withdraw this proposal should the Board of Dircctors adopt our
resolution as corporate policy. Thank you for your attention to this matter, and please let me
know if you require additional information.

Sincerely,
By .

Gary M. Ruffner
Secretary-Treasurer
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RESOLVED:; The shareholdexs of FirslEnergy Corp. (the “Company”) urge the Board of Directors
10 adopt 8 policy to cad the practice of benchmarking the CEO’s total compensation to that of CEOs
ol peer companies. The Commitiee should implement this policy in e manner that does not violate

any existing employment agrecment.
Supporting Statcment

We believe runaway cxecutive campensation reinaing a significant problem at U.S, corporations,
and that pecr benchmarking is at the care of this problem.

For example, FiratEnergy's Board of Directors awarded CEO Tony Alexander over $18.3 million in
total compcnsation during 2011 - a staggering 58% incrcase from his total compensation of $11.6
million the previous year.

Sharcholders have increasingly expressed disapproval of Firs(Energy’s execulive pay practices. At
the 2012 annual meeting, only 62% of shareholders voted in favor of the Board's advisory
reschution Lo approve execulive compensation, down sharply from 2011 when 95% of shareholders

approved the “Say on Puy" proposal.

Many observers have identified peer benchmarking as a key driver for the constant ratcheting up of
CEOQ pay withowt regard (o performunce. This is related to several factors:

o  Deeoupling puy from performance:  Determining CEO compensation based on other
compsnics’ pay practices separatcs pay from executive and corporats performance, since “one’
company's showering of rewurds on its executives affects the executive pay ut every one of its
peers.” (“CEO’s and tho Pay-'Em-or-Lose-'1im Myth,” New York Zimas, Sept. 22, 2012)

o Lake Wobegon ¢ffect: Most major U.S. corporativns now sel thelr executive pay largets at or
above the median of their peer group, resulting in a constant upward spiral. Former Federal
Reserve chairman Paul Volcker once referred to this as the “Lake Wobegon syndrome,” wherc
all CEOs - like all the children in author Garrison Kcillor’a fictional town — are “abovc
average.” (“Cozy relationships and ‘poer benchmarking’ send CEOs' pay souring," Waskington
Post, Oct. 3, 2011)

»  Gaming the system: Studics have also criticized the prospect for corporate boards to maunipulate
peer group selection by “cherry picking” companies with highly paid CEOs. One recent
analysis of S&P 500 and S&P MidCap 400 firms concluded that “firms tend to choosc highly
paid peers to justify their high CEQ compensation.” (Michacl Faulkender & Jun Yung, Journal
of Financial Economics, 2010)

Even where peer groups are fuirly constructed, a recent study funded by the lavestor Responsibility
Research Cenier Institute concluded that peer benchmarking inevitably leads to spiraling executive
pay. According (o this study, “peer group comparisons and median fargeting are a central part of
today's ‘mega-pay machine,”* and “any executive compensation reform must sturt there.” (Charles
Elsun and Craig Ferrere, “Executive Supcrstars, Pcer Groups and Over-Compensation — Cause,
Effect and Solution,” September 2012)
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We believe our Board of Dircctors should end the usc of peer benchmarking to set CEO pay, and
instead should develop a system of [air and rational compensation that focuses on internal mctrics
of the Company, including internally congistent pay scalcs.

We therefors urge sharcholders to vote FOR (his proposal.
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From the desk of
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- Washington, DC 20006
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Utility Workers Union of America Phone: (202) 974-8200
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Date: _ 12-3-12

Please deliver this FAX to: _Rhonda S. Ferguson FAX #- ‘MS
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December 3, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corporation

76 South Main Street

Akron, OH 44308-1890

Ra: UWUA Shareholder proposal

Dear Ms. Ferguson:

Our Broker had difflculty trying to emall you the atrachcd Broker letter verifying our ownership for 433
shares of FirstEnergy stock. We are faxing tha letter and you will be recelving a copy directly from

Motgan Stanfey Smith Barney In the U.S. Mail.

Please [et us know iIf you need any additional Information.

Sincerely,

GaryM Ruffher : 5

Natlonal Secretary-Treasurer

M
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SmithBarney

December 3, 2012

Rhonda S. Ferguson

Vice President & Corporate Sccretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re: UWUA Sharcholder proposal

Dear Ms. Ferguson: _

This is to verify that as of the date referenced above, Morgan Stamnley Smith Bamey is the
registered owner of 433 sharcs of stock of FirstEnergy Corp., held for the account of Urility
Workers Unlon of America (“UWUA™). The UWUA has been the beneficial owner of these

shares of FirstEnergy stock since 01/01/1980 (333 shares) and 11/28/2008 (100 sharcs) and has
continugusly held thesc shares since that time, Ploase note that the client may sell these shares at

any time.
Please let me know if you would like additional information.
Sincerely,

s

Michacl H. Oliver
First Vice President
Sr. Complex Service Managex

Morgan Sweiey Sentth Baroey LLC. Member SIPC,
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DEC-23-2012 16:29 From:UTILITY WORKERS 2029748201 To:9133838455@9
Gary Ruffner
From: Hubbard, Karen <Karenl.Hubbard@morganstanley.com>
Sent: Monday, Decamber 03, 2012 10:41 AM
To: rferguson@firstanergy.com
Cc Gary Ruffner
Subject: FirstEnergy broker letter
Attachments: FirstEnergy Broker letter.pdf

Dear Ms. Ferguson,

Attached please find the written statement confirming UWUA's ownership of 433 shares of FirstEnergy. An arlginal
signed copy of the letter will be sent to you vla US mail for your records.

if you should need anything else, please do not hesltate to call,

Kind regards,
Karen

Karen E. Hubbard
Second Vice President
Financal Advisor

Morgan Stanley Wealth Management LLC
855 Franklin Avenue
Garden City, NY 11530

Phone 516-227-p977
Fax 516-008-4514

e-mail: kareny hubbard @norganstanley.com

The highest complimeni I can receive is the referral or introduction to your friends, family and business associates. I'd be
honored if you would pass along my wehsite. Thark you for your trust and ongoing confidence. For timely market and research

infonnation,
Visit our team's website at: hitp: I ney.com/coyviehubb
Morgan Staniey Wealth Management

Please do not leave ardars for financial transactions in your message, unfortunately we cannot execute instructions left in e-
mail Thankyow
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DEC-@3-2012 16:3@ From:UTILITY WORKERS 26829748201 To 1913383845902
Confidentiality Notiea; The mformation contsined in this e-mall may be legally privileged and confidentlal. If you ure nol an intenced reciplent, you are hereby

nolified that any dissemination, distribuilon, or copying of this e-mf is strictly prohibited. i yeu have recelved thie e-mall In exvor, please nollfy the sender and
pemianently delate the e-mal 2nd aliachments immediately, You shoudd not retain, copy or use this 8-mall or eny attachmend for any puwpese, nor disclose any
pant of the contents 1o eny other patson.

Important Notice to Recipients:

Please do not uss e-mail to request, authorize or effect the purchase or sale of any security or commodity. Unfortunately,
we cannol execute such instructions provided in e-mail. Thank you.

The sender of this e-mali is an employes of Morgan Stanicy Smith Bamey LLC ("Morgan Stanlay”). If you have ratelved
this communication In emor, please destroy all electronic and paper copies and notify the sender immediately. Emoneous
transmission Is not intended to waive confidentiality or privilege. Morgan Stanley reserves the right, to the extent
permitted under applicable law, to monitor electronic communications. This message is subject to terms avaliable at the
following link; http:/ morqanstanie isclaimers/mgsbemail.htmml. If you cannot accass this link, pleass notify us
by reply message and we will send the contents to you. By messaging With Morgan Stanley you consent to the foregoing.
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Garden Ciry, NY 11530
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SmithBarney

Yia Electronic and U.S. Mail

December 6, 2012

Rhonda S. Ferguson
Vice President & Corporate Secretary

FirstEnergy Corp.
76 South Main Street
Akron, OH 44308-1890

Re:  UWUA Shareholder proposal

Dear Ms. Ferguson:

This is to verify that as of the date referenced above, 433 shares of stock of FirstEnergy Corp. are
registered in street name to Morgan Stanley and held for the account of Utility Workers Union of
America (“UWUA”). The UWUA has been the beneficial owner of these shares of FirstEnergy
stock since 01/01/1980 (333 shares) and 11/28/2008 (100 shares) and has continuously held

these shares since that time.

Please let me know if you would like additional information.
Sincerely,

/_L e

Michael H. Oliver

First Vice President
Sr. Complex Service Manager

Morgan Seanley Smith Barney LLC. Member SIPC
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Hide Details
From: "Mark Brooks" <markbrooks@uwua.net>

To: <ddunlap@firstenergycorp.com>

Cc: <mlangford@uwua.net>, "'gary ruffner" <gruffner@uwua.net>,
<rferguson@firstenergycorp.com>

1 Attachment

pS
MSSB_FirstEnergy.pdf
Dear Mr. Dunlap:

| am writing in response to your letter of December 4 to UWUA Secretary-Treasurer Gary Ruffner.

| am also attaching for your attention a letter from Morgan Stanley Smith Barney LLC, the record owner of our shares in
FirstEnergy stock, confirming that UWUA has been a beneficial owner of these shares for more than one year prior to
the date we submitted the shareholder resolution. Specifically, the record owner confirms that UWUA has continuously
held more than $2,000 in market value of FirstEnergy securities since January 1, 1980 through the date of Morgan

Stanley's letter, or December 6, 2012.

The JWUA has previously committed (in our cover letter accompanying the shareholder proposal) that the Union
intends to hold these shares at least through the date of the next annual meeting.

file://C:\Users\30194\AppData\Local\Temp\1\notes97E53 A\~web9058.htm 12/11/2012
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Morgan Stanley Smith Barney has posted the original of its letter to Ms. Ferguson by U.S. Mail.

I trust this resolves the matters raised in your letter of December 4; however, please contact me immediately if you have
ar ditional concerns or questions concerning the UWUA shareholder proposal.

Sincerely,
Mark Brooks
Senior National Researcher

Utility Workers Union of America

521 Central Avenue
Nashville, TN 37211

615.259.1186 (voice)
615.523.2350 (fax)
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855 Franklin Ave
Garden Ciry, NY 11530
el 516 248 8600
fax 516 248 8630
toll frce 8OO 645 B600

MorganStanley
SmithBarney

Via Electronic and U.S. Mail
December 3, 2012

Rhonda 8. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re: UWUA Shareholder proposal

Dear Ms. Ferguson:

This is to verify that as of the date referenced above, Morgan Stanley Smith Barney is the
registered owner of 433 shares of stock of FirstEnergy Corp., held for the account of Utility
Workers Union of America (“UWUA”). The UWUA has been the beneficial owner of these
shares of FirstEnergy stock since 01/01/1980 (333 shares) and 11/28/2008 (100 shares) and has
continuously held these shares since that time. Please note that the client may sell these shares at

any time.
Please let me know if you would like additional information.

Sincerely,

Michael H. Oliver
First Vice President
Sr. Complex Service Manager

Murgan Stankey Smith Barney LLC. Member STP'C.




855 Fraoklin Ave
Garden Ciry, NY 11530
cel 516248 8600

fax 516 248 8630

toll free BO0 645 8600

MorganSfanley
SmithBarney

Via Electronic and U.S. Mail

December 6, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re: UWUA Shareholder proposal

Dear Ms. Ferguson:

This is to verify that as of the date referenced above, 433 shares of stock of FirstEnergy Corp. are
registered in street name to Morgan Stanley and held for the account of Utility Workers Union of
America (“UWUA”). The UWUA has been the beneficial owner of these shares of FirstEnergy
stock since 01/01/1980 (333 shares) and 11/28/2008 (100 shares) and has continuously held

these shares since that time.

Please let me know if you would like additional information.

Sincerely,

/L/—-“---..

Michael H. Oliver
First Vice President
Sr. Complex Service Manager

RECEIVED
DEC 10 7017

RHONDA S. FERGUSON

Morgan Stanley Sinith Ramey LLC, Member SIPC.




Page | of 2

/ RE: Shareholder Proposal
¢ " Mark Brooks

et 1O:
ddunlap
12/03/2012 03:56 PM
Ce:
rferguson, "'gary ruffner™, ""Mike Langford"'
Hide Details

From: "Mark Brooks" <markbrooks@uwua.net>

To: <ddunlap@firstenergycorp.com>

Cc: <rferguson@firstenergycorp.com>, "'gary ruffner’ <gruffner@uwua.net>, "Mike
Langford™ <mlangford@uwua.net>

Thanks very much.
MB

From: ddunlap@firstenergycorp.com [mailto:ddunlap@firstenergycorp.com
Sent: Monday, December 03, 2012 2:51 PM

To: markbrooks@uwua.net

Cc: rferguson@firstenergycorp.com

Subject: Fw: Shareholder Proposal

Mr. Brooks,

Per your request, we are confirming receipt of your email below. Please feel free to reply or call with any related questions.

Thank you,

Daniel M. Dunlap, Esq.

Assistant Corporate Secretary
FirstEnergy Corp.

Ph~—=: 330-384-4692 / 724-838-6188
Fz  30-384-3866 / 234-678-2370

E-Mail: ddunlap@firstenergycorp.com

— Forwarded by Daniel M Dunlap/FirstEnergy on 12/03/2012 03:48 PM —
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From: "Mark Brooks" <markbrooks(@uwua.net>
Dr - December 3, 2012, 12:01:04 PM EST

Tv _ierguson@firstenergycorp.com
Ce: "gary ruffner" <gruffner@uwua.net>,"'Mike Langford™ <mlangford@uwua.net>

Subject: Shareholder Proposal

Dear Ms. Ferguson:

| am submitting the attached shareholder proposal and cover letter on behalf of the UWUA, for inclusion in FirstEnergy’s
proxy statement for the next annual meeting. We also submitted this earlier today by Fax No. 330.384.5909.

| would be grateful if you could please confirm receipt.

Thank you for your kind attention to this matter.

Sincerely,

Mark Brooks
Senior National Researcher
Utility Workers Union of America

615.259.1186 (office) The information contained in this message is intended only for
the personal and confidential use of the recipient(s) named above. If the reader of this message is not the intended

re  2nt or an agent responsible for delivering it to the intended recipient, you are hereby notified that you have received
this document in error and that any review, dissemination, distribution, or copying of this message is strictly prohibited. If
you have received this communication in error, please notify us immediately, and delete the original message.
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Fw: Shareholder Proposal
Daniel M Dunlap to- markbrooks
Cc: Rhonda S Ferguson

Bee: Daniel M Dunlap

12/03/2012 03:51 PM

From: Daniel M Duniap/FirstEnergy
To: markbrooks@uwua.net
Ce: Rhonda S Ferguson/FirslEnergy@FirstEnergy
Bec: Daniel M Dunlap/FirstEnergy
Mr. Brooks,

Per your request, we are confirming receipt of your email below. Please feel free to reply or call
with any related questions.

Thank you,

Daniel M. Dunlap, Esq.

Assistant Corporate Secretary
FirstEnergy Corp.

Phone: 330-384-4692 / 724-838-6188
Fax: 330-384-3866 / 234-678-2370

E-Mail: dduniap@firstenergycorp.com
--—- Forwarded by Dantel M Dunlap/FirstEnergy on 12/03/2012 03:48 PM --—

From: "Mark Brooks" <markbrooks@uwua.net>

Date: December 3, 2012, 12:01:04 PM EST

To: rferguson@firstenergycorp.com

Cc: "gary ruffner’ <gruffner@uwua.net>,""Mike Langford™ <

mlangford@uwua.net>
Subject: Shareholder Proposal

Dear Ms. Ferguson:

| am submitting the attached shareholder proposal and cover letter on behalf of the
UWUA, for inclusion in FirstEnergy’s proxy statement for the next annual meeting. We
also submitted this earlier today by Fax No. 330.384.59089.

| would be grateful if you could please confirm receipt.

Thank you for your kind attention to this matter.

Sincerely,

Mark Brooks


mailto:mlangford@uwua.net
mailto:rferguson@firstenergycorp.com
mailto:markbrooks@uwua.net
mailto:ddunlap@firstenergycorp.com
mailto:marl<brooks@uwua.net

Senior National Researcher
Utility Workers Union of America

I:E».

615.259.1186 {office) FE_UWUA_Proposal_2013.pdf
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Via Fax No. 330/384-5909 & Electronic Mail
November 30, 2012

Rhonda S. Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Main Street

Akron, OH 44308-1890

Re:  Shareholder proposal

Dear Ms. Ferguson:

I am writing on behalf of Utility Workers Union of America (the “UWUA) to submit the
enclosed shareholder proposal for inclusion in the FirstEnergy proxy statement for the next
annual meeting of shareholders. We submit this proposal pursuant to SEC Rule 14a-8.

The UWUA owns more than $2,000 in market value of the Company’s securities entitled to vote
at the annual meeting, and has held these shares continuously for more than one year prior to this
date of submission. The Union intends to hold these shares at least through the date of the
Company’s next annual meeting. Either the undersigned or a designated representative will
present the proposal for consideration at the annual meeting of shareholders.

I will promptly submit a written statement from the record owner establishing our ownership of
these shares.

We would also be pleased to withdraw this proposal should the Board of Directors adopt our
resolution as corporate policy. Thank you for your attention to this matter, and please let me
know if you require additional information.

Sincerely,
By .

Gary M. Ruffner
Secretary-Treasurer
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RESOLVED: The shareholders of FirstEnergy Corp. (the “Company”) urge the Board of Directors
to adopt a policy to end the practice of benchmarking the CEO’s total compensation to that of CEOs
of peer companies. The Committee should implement this policy in a manner that does not violate
any existing employment agreement.

Supporting Statement

We believe runaway executive compensation remains a significant problem at U.S. corporations,
and that peer benchmarking is at the core of this problem.

For example, FirstEnergy’s Board of Directors awarded CEO Tony Alexander over $18.3 million in
total compensation during 2011 — a staggering 58% increase from his total compensation of $11.6
million the previous year.

Shareholders have increasingly expressed disapproval of FirstEnergy’s executive pay practices. At
the 2012 annual meeting, only 62% of shareholders voted in favor of the Board’s advisory
resolution to approve executive compensation, down sharply from 2011 when 95% of shareholders

epproved the “Say on Pay” proposal.

Many observers have identified peer benchmarking as a key driver for the constant ratcheting up of
CEOQ pay without regard to performance. This is related to several factors:

e Decoupling pay from performance: Determining CEO compensation based on other
companies’ pay practices separates pay from executive and corporate performance, since “one
company’s showering of rewards on its executives affects the executive pay at every one of its
peers.” (“CEO’s and the Pay-’Em-or-Lose-"Em Myth,” New York Times, Sept. 22, 2012)

o Lake Wobegon effect: Most major U.S. corporations now set their executive pay targets at or
above the median of their peer group, resulting in a constant upward spiral. Former Federal
Reserve chairman Paul Volcker once referred to this as the “Lake Wobegon syndrome,” where
all CEOs — like all the children in author Garrison Keillor’s fictional town — are “above
average.” (“Cozy relationships and ‘pecr benchmarking’ send CEOs’ pay soaring,” Washington
Post, Oct. 3, 2011)

o Gaming the system. Studies have also criticized the prospect for corporate boards to manipulate
peer group selection by “cherry picking” companies with highly paid CEOs. One recent
analysis of S&P 500 and S&P MidCap 400 firms concluded that “firms tend to choose highly
paid peers to justify their high CEO compensation.” (Michacl Faunlkender & Jun Yang, Journal
of Financial Economics, 2010)

Even where peer groups are fairly constructed, a recent study funded by the Investor Responsibility
Research Center Institute concluded that peer benchmarking inevitably leads to spiraling executive
pay. According to this study, “peer group comparisons and median targeting are a central part of
today's ‘mega-pay machine,’” and “any executive compensation reform must start there.” (Charles
Elson and Craig Ferrere, “Executive Superstars, Peer Groups and Over-Compensation — Cause,
Effect and Solution,” September 2012)


http:IIIBIID.er

We believe our Board of Directors should end the use of peer benchmarking to set CEO pay, and
instead should develop a system of fair and rational compensation that focuses on intemal metrics
of the Company, including internally consistent pay scales.

We therefore urge shareholders to vote FOR this proposal.



“'—_"'E r“ 76 South Main Strest
Akron, Ohio 44308

Danlel M. Duniap 330-384-4692 (Akron)
Assistanl Coiporate Secrelary 724-838-6188 (Greensbing)

December 4, 2012

VIA OVERNIGHT MAIL AND FACSIMILE 202-974-8201

Mr. Gary M. Ruffner

Utility Workers Union of America
815 Sixteenth Street, NW
Washington, DC 20006

Dear Mr. Ruffner:

I am writing on behalf of FirstEnergy Corp. (the “Coinpany™), which received on
December 3, 2012, the Utility Workers Union of America (the “UWUA”) shareholder proposal
(copy enclosed) relating to a policy on benchmarking CEO’s total compensation (the “Proposal”)
for consideration at the Company’s 2013 Annual Meeting of Shareholders.

The Securities and Exchange Commission’s (the “SEC”) rules and regulations, including
Rule 14a-8, govern the proxy process and shareholder proposals. For your reference, I am

enclosing a copy of Rule 14a-8.

The Proposal contains certain eligibility or procedural deficiencies and does not satisfy
the requirements of Rule 14a-8. Based on the records of our transfer agent, the UWUA is not a
registered holder of shares of FirstEnergy Corp. stock. Therefore, you must obtain a proof of
ownership letter from the Depository Trust Company (DTC) participant through which the
UWUA'’s securities are held at DTC in order to satisfy the proof of ownership requirements in
Rule 14a-8. We expect that the UWUA, like many shareholders, may own shares in “street
name” through a record holder such as a broker or bank. In that case, Rule 14a-8(b) states that
“[i)n order to be eligible to submit a proposal, you must have continuously held at least $2,000 in
market value, or 1%, of the [Clompany’s securities entitled to be voted on the [PJroposal at the
meeting for at least one year by the date you submit the proposal. You must continue to hold

those securities through the date of the meeting.”

To remedy these deficiencies, you must provide sufficient proof of ownership of the
requisite number of Company shares for the one-year period preceding and including the date
you submitted the Proposal, December 3, 2012. As explained in Rule 14a-8(b), sufficient proof

may be in the form of:




a written statement from the “record” holder of the securities (usually a bank or broker)
verifying that, on December 3, 2012 (the time you submitted the Proposal), the UWUA
continuously held the requisitc number of Company shares for the one-year period
preceding and including December 3, 2012; or

L]

a copy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5, or
amendments to those documents or updated forms, reflecting the ownership of the shares
as of or before the date on which the one-year eligibility period begins and your written
statement that the UWUA. continuously held the required number of shares for the one-
year period as of the date of the statement and that it intends to continue holding the
securities through the date of the shareholder meeting currently expected to be May 21,

2013,

For purposes of Rule 14a-8(b)(2)(i), only DTC participants are viewed as “record”
holders of securities that are deposited at DTC.

To assist you in addressing this deficiency notice we would direct you to the SEC’s Staff
Legal Bulletins (SLB) No. 14F and 14G. In particular note the following excerpt from SLB 14F.

How can a shareholder determine whether his or her broker or bank is a DTC participant?

Shareholders and companies can confirm whether a particular broker or bank is a DTC
participant by checking DTC’s participant list, which is currently available on the
Internet at http://www.dtee.com/downloads/imembership/directories/dic/alpha.pdf.

What if a shareholder s broker or bank is not on DTC's participant list?

The shareholder will need to obtain proof of ownership from the DTC participant through
which the securities are held. The shareholder should be able to find out who this DTC

participant is by asking the shareholder’s broker or bank.

If the DTC participant knows the shareholder’s broker or bank’s holdings, but does not
know the shareholder’s holdings, a shareholder could satisfy Rule 14a-8(b)(2)(i) by
obtaining and submitting two proof of ownership statements verifying that, at the time the
proposal was submitted, the required amount of securities were continuously held for at
least one year — one from the shareholder’s broker or bank confirming the shareholder’s
ownership, and the other from the DTC participant confirming the broker or bank’s

ownership.

How will the staff process no-action requests that argue for exclusion on the basis that the
shareholder’s proof of ownership is not from a DTC participant?

The staff will grant no-action relief to a company on the basis that the shareholder's proof
of ownership is not from a DTC participant only if the company’s notice of defect
describes the required proof of ownership in a manner that is consistent with the guidance
contained in this bulletin [SLB14F]. Under Rule 14a-8(f)(1), the shareholder will have
an opportunity to obtain the requisite proof of ownership after receiving the notice of

defect.



http://www.dtcc.com/clownloads/mcmbcrship/direclories/dtc/alpha.pdf

The SEC’s rules require that any response to this letter be postmarked or transmitted -

electronically no later than 14 calendar days from the date you receive this letter. Please address
any response to me at FirstEnergy Corp., 76 South Main Street, Akron, OH 44308. Alternately,
you may send your response via facsimile to (330) 384-3866 or via electronic mail to

ddunlap@firstenergycorp.com.

The Company may exclude the Proposal if you do not meet the requirements set forth in
the enclosed rules. However, if on a timely basis you remedy any deficiencies, we will review
‘the Proposal on its merits and take appropriate action. As discussed in the rules, we may still
seek to exclude the Proposal on substantive grounds, even if you cure any eligibility and

procedural defects.

If you have any questions with respect to the foregoing, please feel free to contact me at
330-384-4692.

Very truly yours, ﬂ /

Enclosures

bee:  Rhonda S. Ferguson
Sally A. Jamieson
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November 30, 2012

Rlionda S, Ferguson

Vice President & Corporate Secretary
FirstEnergy Corp.

76 South Mein Street

Akron, OH 44308-1890

Re:  Shareholder proposal

Dear Ms, Ferguson:

I am writing on behalf of Utility Workers Union of America (the “UWUA"™) to submit-the
enclosed shareholder proposal for inclusion In the FirstEnergy proxy statemeni for the pext
annual meeting of shareholders. 'We submit this proposal pursuant to SEC Rule 14s-8.

The UWUA owns more than $2,000 in market value of the Company's securities entitled to vote
st the annual meeting, and has held these shares continuously for more than one year prior to this
date of submission. The Union intends to hold these shares at least through the date of the

Company’s next annual meeting. RBither the undersigned or a designated representative will
present the proposal for consideration at the annual meeting of shareholders,

I will promptly submit a written statement from the record owner establishing our ownership of
these shares,

We would also be pleased to withdmw this proposzl should the Board of Directors adopt our
resolution as corporate policy. Thank you for your attention to this matter, and please let me
know if you requirs additional information.

g 91 K-

Gary M. Ruffner
Secretary-Treasurer




RESOLVED: The shareholders of FirstEnergy Corp. (the “Company") urge the Board of Directors
to adopt a policy to end the practice of benchmarking the CEQ's total compensatlon to that of CEOs
of peer compagies. The Committee should implement this policy in 8 manner that does not violate

any existing employment agreement,
Supporting Statement

We believe runaway executive compensation remaios a significant problem at U.S. corporations,
and that peer benchmarking is at the core of this problem,

For exemple, FirstBnergy’s Board of Directors awarded CEO Tony Alexander over $18.3 million in
total compensation during 2011 — a staggering 58% Increage from his total compensation of $11.6

million the previous year.

Shareholders have increasingly expressed disspproval of FirstEnergy's executive pay practices, At
the 2012 annusl meeting, only 62% of sharcholders voted in favor of the Board's advisory
resolution to approve executive compensation, down sharply from 201 1 when 95% of ahareholders
approved the “Say on Pay” proposal.

Many observers have identified peer benchmarking as a key driver for the constant retcheting up of
CEO pay without regard to performance. This is related to several factors:

e Decoupling pay from performance: Determining CEO compensation based on other
companies’ pay practices separates pay from executive and corporate performance, since “one
company’s showering of rewards on ita executives affects the executive pay at every ong of ils
peers.” (“CEQ’s and the Pay-"Em-or-Lose-'Em Myth," New York T¥mes, Sopt. 22, 2012)

Lake Wobsegon effect: Most major U.S, corporations now set their executive pay targels st or
above the median of their peer group, resulting in a constant upward spiral. Former Federal
Reserve chairman Paul Volcker once referred to this as the “Lake Wobegon syndrome,"” where
all CROs — like all the children in author Garrison Keillor's fictional town — are “sbove
average.” (“Cozy relationships and ‘peer benchmerking' send CEOs® pay soaring,” Washington

Post, Oct. 3, 2011)

Gaming the system: Studies have elso criticized the prospect for corporate boards to manipulate
peer group selection by “chemy picking" companies with highly pald CBOs. Ono recent
analysis of S&P 500 and S&P MidCap 400 firms concluded that “finms tend to ohoose highly
paid peers (o justify their high CEO compensation.” (Michael Faulkender & Jun Yang, Journal
of Financial Economics, 2010)

BEven where peer groups are falrly constructed, a recent study funded by the Investor Responsibility
Research Center Institute concjuded that peer benchmarking inevitably leeds to spiraling executive
pay. According (o this study, “peer group comparisons and median targeting are a central part of
today’s ‘mega-pey machine,” and “any executlve compensation reform must start there." (Charles
Elson and Craig Ferrere, “Bxecutive Superstars, Peer Groups and Over-Compensation — Causs,
Bifect and Solution," September 2012)
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Wo believe our Board of Directors should end the use of peer benchmarking to set CEO pay, and
instead should develop a system of fhir and rational compensation that focuses on internal metrics
of the Company, including intemnally consistent pay scales.

We therefore urge shareholders to vote FOR this proposal.
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§ 240.14a-8 Shareholder proposals,

This seclion addresses when a company must include a sharsholder's proposal in ils proxy
statement and identify the proposal In Ils form of proxy when the company holds an annual or special
mesting of shareholders. In summary, in order to have your shareholder proposal Included on a
company's proxy card, and included along with any supporting statement in Its proxy statement, you
must be ellglble and follow certaln procedures. Under a few specific clrcumstances, the company is
permitted to exclude your proposal, but only after submitting its reasons to the Commission. We
structured this secllon In a questlon-and-answer format so that it is easler to understand. The
references to “you" are to a shareholder seeking to submit the proposal.

(a) Question 1: What Is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you intend to preseni al a
meeting of the company's sharsholders. Your proposal should state as clearly as possible the courss of
actlon that you belleve the company should follow. If your proposal is placed on the company's proxy
card, the company must also provide In the form of proxy means for sharehoiders to specify by boxes a
cholce between approval or disapproval, or abstention. Unless otherwise indicated, the word “proposal”
as used In this section refers both fo your proposal, and to your corresponding statement in support of

your proposal {If any).

(b) Question 2: Who Is eligible to submit a proposal, and how do | demonstrate to the company that

1 am eligible? (1) In order to be eligible to submit a proposal, you must have continuously held at least
$2,000 in market value, or 1%, of the company's securitles entitled to be voted on thefproposal af the
meeting for at leasl one year by the date you submit the proposal. You must continue to hold those
securities through the date of the meefing.

(2) If you are the registered holder of your securitles, which means that your name appears in the
company's records as a shareholder, the company can verify your eligibliity on its own, aithough you will
still have to provide the company with a wrltten statement that you intend to continue to hold the
securitles through the date of the meeting of shareholders. However, f like many shareholders you are
not a registered holder, the company likely does not know that you are a shareholder, or how many
shares you own. In this case, at the time you submil your proposal, you must prove your ellgibllity to the

company in ona of two ways:

(i) The first way s to submit to the company a written slatement from the "record” holder of your
securities (usually a broker or bank) verifying that, at the fime you submitted your proposal, you
continuously held the securitles for al leasi one year. You must also include your own written slatement
that you Intend to continue to hold the securilles through the date of lhe mesting of shareholders; or

(i} The second way to prove ownership applies only if you have flled a Schadule 13D (§ 240.13d-
101), Schedule 13G (§ 240.13d-102), Form 3 (§ 249.103 of this chapter), Form 4 (§ 249.104 of this

chapter) and/or Form 6 (§ 249.105 of lhis chapter), or amendments to those documents or updated
forms, reflecting your ownership of the shares as of or before the date on which the one-year sliglbllity

period begins. If you have filed one of these documents with the SEC, you may demonstrale your
sligibillty by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a change In
your ownership [evel;

(B) Your writlen stalemant that you continuously held the required number of shares for the one-
year perlod as of the date of the statement; and

(C) Your writlen statement that you intend to conlinue ownership of the shares through the date of
the company's annual or spacial meeating.

(c) Question 3: How many proposals may | submit? Each shareholder may submit no more than
one propasal to a company for a parilcular shareholders’ meeting.

http://www.ecfr.gov/cgi-bintext-idx Je=ecfrésid=47b43cbb88844faad586861c05c81595&... 12/3/201
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{d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.

{e) Question 5: What Is the deadline for submltting a proposal? (1) If you are submitling your
proposal for the company's annual meseting, you can In most cases find the deadline In last year's proxy
statement. However, if the company dld nol hold an annual meeting last year, or has changed the date
of its meeling for thls year more than 30 days from last year's meeting, you can usually find the deadline
In one of the company's quarerly reports on Form 10-Q (§ 249.308a of this chapter), or In shareholder
reports of Invesiment companies under § 270.30d-1 of this chapter of the Investment Company Act of
1940. In order to avold conlroversy, shareholders should submit thelr proposals by means, including

slectronic means, lhat parmlit them to prove the date of delivery.

(2) The deadline s calculated in the following manner if the proposal ts submitted for a regularly
scheduled annual meeting. The proposal must be recelved at the company's princlpal execulive offices
not less than 120 calendar days before the date of the company's proxy statement released lo
shareholders in connacfion with the prevlous year's annual meeting. However, If the company did not
hold an annual meeting the previous year, or If the date of this year's annual meeting has been changed
by more than 30 days from the dale of the previous year's meeting, then the deadline is a reasonable

{lme before the company beglins to print and send its proxy materals.

(3) If you are submitting your proposat for a mesling of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before lhe company begins to print and

send lts proxy malerials,

(f Question 6: What If | fall to follow one of the eliglbllity or pracedural requirements explalned In
answers fto Queslions 1 through 4 of this seclion? (1) The company may exclude your proposal, but
only afier [t has nolifled you of the problem, and you have failed adequatsly to correct It. Within 14
calendar days of receiving your proposal, the company must nollfy you In wriling of any procedural or
ellgibillty deficiencles, as well as of the ime frame for your response. Your response must be
postmarked, or transmitted electronically, no later than 14 days from the date you recelved the
company's notlficallon, A cormipany nsed not provide you such nollce of a deficiency If the deficiency
cannol be remedied, such as If you fall to submil a proposal by the company's properly determined
deadline. If ihe company Intends to exclude the preposal, It will later have to make a submission under
§ 240.14a-8 and provide you with a copy under Question 10 below, § 240.14a-8()).

(2) If you fail In your promise to hold the required number of securities through ihe date of the
meeling of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meeting held In the following two calendar years.

(@) Question 7: Who has the burden of persuading the Commission or Its staff thal my proposal ¢an
be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is entitled

lo axclude a proposal.

(h) Question 8: Must | appear personally at the shareholders' meeting to present the proposal? (1)

Elther you, or your representative who Is qualified under stale law to present the proposal on your
behalf, must attend the meeting to present the proposal. Whether you attend the meseting yourseif or
send a quallfied representative to the meeting In your place, you should make sure that you, or your
representative, follow the proper slate law procedures for attending the meeting and/or presenting your

proposal,

(2} If (he company holds Its shareholder meeting in whole or In part via eleclronic madla, and the
company permits you or your representative 1o present your proposal via such medla, then you may
appear through elecironlc medla rather than traveling to the meeting to appear in person.

(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company wiil be permitted to exclude all of your proposals from its proxy materials for any

meetings held In the following two calendar years.
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(1) Question 9: If | have complled with the procedural requirements, on what other basas may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal Is nol a proper
subject for action by sharehoiders under the laws of the jurisdiclion of the compeany's organization;

NOTE TO PARAGRAPH ( [ }{1): Depanding on the subjecl maiter, some proposals are not consldered proper
under stale law If Lhey would be binding on the compariy If approved by sharehotders. In our experience, mosl
proposals thal are cast as recommendallons or raquests thal the board of directors take specified action are
proper under slale law. Accordingly, we wlll assume thal a proposal drafled as a recommendation or suggestlon is

proper unless the company demonstrales otherwise.
(2) Violation of law: If the proposal would, if implemented, cause the company lo violate any state,
federal, or forelgn law to which It is subject;

NOTE TO PARAGRAPH ( | }(2): We will not apply this basis for exclusion lo permit excluston of a propasal on
grounds thai it would violale forelgn law if compliance with the forelgn law would result in a viclation of any stale or

federal law.

(3) Violation of proxy rules: If the proposal or supporiing slatement is contrary to any of the
Commission's proxy rules, including § 240.14a-9, which prohibits materlally false or misleading

stalements In proxy sollclfing materials;

(4) Personal grievance; special Intersst: If the proposal relates to the redress of a personal clalm or
grievance against the company or any other persan, or if it is deslgned lo result in a benefit to you, or to
further a personal Interest, which Is nol shared by the other shareholders at large;

(5) Relevance: If the proposal relates to oparations which account for less than § percent of the
comparny's total assets at the end of Ils most recent fiscal year, and for less than 5 percenl of Iis net
earnings and gross sales for Its most recent flscal year, and Is not olherwise significantly related o the

company's business;

(6) Absence of power/authorily: If the company would lack the power or authority to Implement the
proposal;

(7) Management functions: If the proposal deals with a matter relaling to the company's ordinary
buslness operations;

(8) Director elsctions: If the proposal:

(1) Would disqualify a nominee who Is standing for election;

(1) Would remove a director from office before hls or her term expired;

(ii) Queslions the competence, business Judgment, or character of one or more nominees or
direclors;

(Iv) Seeks to Include a specific individual In the company's proxy materlals for electlon to the board
of directors; or :

(v) Otherwise could affect the outcome of the upcoming election of directors.

(9) Conflicts with company's proposal: If the proposal directly conflicls with one of the company's
own proposals {o be submitted to shareholders at the same meeting;

NOTE TO PARAGRAPH ( | }(9): A company's submission to the Commisslon under (his section should speclfy the
polnts of conflict with Ihe company's proposal.

(10) Substantlally implemented: If the company has already substantially implemented the
proposal;

NOTE TO PARAGRAPK ( | }(10): A company may exclude a shareholder proposal thal would provide an advisory
vole or seek fulure advisory votes lo approve the compensation of execulives as disclosed pursuant to llem 402
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of Regulalion S-K (§ 229.402 of this chapter} or any successor to Ilem 402 (a “say-on-pay vote®) or lhat relales o
the frequency of say-an-pay votes, provided thal in (he mosl recent shareholder vole required by § 240.14a-21(b)
of this chapter a single year { i.e., one, two, or three years) recelvad approval of a majority of voles casl on the
maller and the company has adapted a polley on the frequency of say-on-pay votes that is consistent with the
cholcs of the majority of voles casl In the most recent shareholder vole required by § 240.14a-21(b) of this

chapter,

{11) Duplication: If lhe proposal substantlally duplicates another proposal previously submitied to
the company by another proponent that will be Inciuded In the company's proxy materials for the same

mesting:

(12) Resubmissions: If the proposal deals with substantlally the same subject matter as another
proposal or proposals that has or have been previously included In the company's proxy materlals
within the preceding 5 calendar years, a company may exclude It from (s proxy materials for any
meeting held within 3 calendar years of the last time It was included If the proposal recelved:

(1) Less than 3% of the vole if proposed once within the preceding 5 calandar years,

(li} Less than 6% of the vole on Ils last submlssion to shareholders If proposed twica previously
within the preceding 5 calendar years; or

(iil) Less than 10% of (he vote on its last submission to shareholders If proposed three times or
more previously within the preceding 5 calendar years; and

{13) Specific amount of dividends: If the proposal relates lo speclfic amounts of cash or stock
dividends.

(i) Question 10: What procedures must the company follow If it Intends lo exclude my proposal? (1)
if the company Inlends lo exclude a proposal from its proxy materials, It must file its reasons with the
Commisslon no later than 80 calendar days before it files its definltive proxy slatement and form of
proxy with the Commilsslon. The company must simultaneously provide you wilh a copy of Its
submission. The Commisslon staff may permit the company to make its submission later than 80 days
before the company files its definitlve proxy statemenl and form of proxy, If the company demonstrates

good cause for missing the deadline.

(2) The company must file six paper copies of the following:

(1) The proposal;

(1) An explanation of why the company belleves that it may exclude the proposal, which should, if
posslble, refer to the most recent applicable authorily, such as prior Divislon letters Issued under the

rule; and
(I} A supporting opinlon of counsel when such reasons are based on matters of state or forelgn

law.
(k) Questlon 11: May | submii my own statement fo the Commission responding (o the company's

arguments?

Yes, you may submil a response, but It is not required. You should try to submit any response to
us, with a copy to lhe company, as soon as possible after the company makes Its submission. This way,
the Commission staff will have lime to conslder fully your submission before It Issues its response. You

should submit six paper coples of your respenss.

(1) Question 12:If the company includes my shareholder proposal In its proxy materials, what
Information about me must It include along with the proposal Itseif?

(1) The company's proxy statement must include your name and address, as well as the number of
the company's voting securities that you hold. However, Instead of providing that informallon, the
company may Instead Include a statement that It will provide the information to shareholders promplly

upon recelving an oral or written request.
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(2) The company Is not responsible for the contents of your proposal or supporling slatement.

(m) Question 13: What can | do if the company includes in Its proxy slatement reasons why it
believes shareholders should not vote in favor of my proposal, and | disagree with some of its

statements?
(1) The company may elect to includs In its proxy statement reasons why it believes shareholders

should vote agalnst your proposal. The company Is allowed lo make arguments refecting ils own point
of view, just as you may express your own point of view In your proposal's supporting statement.

(2) However, if you belleve that tha company's opposition (o your proposal contains materially false
or misleading statements that may viotate our antl-fraud rule, § 240.14a-8, you should promptly send to

the Commission staff and the company a letler explalning the reasons for your view, along with a copy
of the company's statementls opposing your proposal. To the exlent possible, your lefter should include

speciflc factual Informatlon demonstrating the Inaccuracy of the company's claims, Time permitting, you
may wieh to try 1o work out your differences with the company by yourself before contacting the

Commission staff,

(3) We raquire the company to send you a copy of Its statemenls opposing your proposal before It
sends its proxy materlais, so that you may bring to our attentlon any malterlally faise or misleading

statements, under the followlng timeframes:
(1) If our no-actlon response requires that you make revislons to your proposal or supporting

statement as a condition to requiring the company lo include It in its proxy malerlals, then the company
mus! provide you with a copy of Its opposition statements no later than 5 calendar days after the

company receives a copy of your revised proposal; or

(i) In all other cases, the company musl provide you with a copy of Its opposltion statements no
laler than 30 calendar days before its files definitive coples of lis proxy statement and form of proxy

under § 240.14a-6,

{63 FR 29119, May 28, 1998; 83 FR 50622, 50623, Sepl, 22, 1998, as amended at 72 FR 4168, Jan, 29, 2007; 72
FR 704586, Dec, 11, 2007; 73 FR 977, Jan. 4, 2008; 78 FR 6045, Fab. 2, 2011; 75 FR 56782, Sepl. 16, 2010]
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