UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON,

D.C. 20549

DIVISION OF
CORPORATION FINANCE

March 18,2013

Christopher M. Reitz
Caterpillar Inc.
reitz_christopher_m@cat.com
Re:

Caterpillar Inc.
Incoming letter dated January 30, 2013

Dear Mr. Reitz:
This is in response to your letter dated January 30, 2013 concerning the
shareholder proposal submitted to Caterpillar by the United Brotherhood of Carpenters
Pension Fund. Copies of all of the correspondence on which this response is based will
be made available on our website at http://www.sec.gov/divisions/corpfin/cf
noaction/14a-8.shtml. For your reference, a brief discussion of the Division' s informal
procedures regarding shareholder proposals is also availab le at the same website address.
Sincerely,
Ted Yu
Senior Special Counsel
Enclosure
cc:

Edward J. Durkin
United Brotherhood of Carpenters and Joiners of America
edurkin@carpenters.org

March 18, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

Caterpillar Inc.
Incoming letter dated January 30, 2013

The proposal requests that the board initiate the appropriate process to amend the
company's governance documents to provide that director nominees shall be elected by
the affirmative vote ofthe majority of votes cast at an annual meeting of shareholders,
with a plurality vote standard retained for contested director elections.
There appears-to be some basis for your view that Caterpillar may exclude the
proposal under rule 14a-8(i)(11). We note that the proposal is substantially duplicative of
a previously submitted proposal that will be included in Caterpillar's 2013 proxy
materials. Accordingly, we will not recommend enforcement action to the Commission if
Caterpillar omits the proposal from its proxy materials in reliance on rule 14a-8(i)(ll).
Sincerely,
Kate Beukenkamp
Attorney-Adviser

DIVISIOl\J OF CORPORATiO~ FINANCE.
INFORMAL PROCEDURES REGARDING S~HOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
IIJ.atters arising under Rule l4a-8 {17 CFR.240.14a-8], as with other matters under th~ proxy
itdes, is to aid those ~o
comply With the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to_
recommen~. enforcement action to the Commission. In co~ection with a shareholder proposal
~der Rule .l4a-8, the Division's.staff considerS the informatio·n &rrnished to it ·by the Company
in support of its intention tQ exclude _the proposals fro~ the Company's proxy materials, ac; well
as any inform~tion furnished by the proponent Or· the propone~t' S representative.

must

Although Rtile l4a-8(k) does not require any comm~cations from shareholders to the
·c~llllllission's ~,the staff will always. consider information concerning alleged violations of
the· statutes a~inistered by the.Conunission, including argtunent as to whether or notactivities
propos~ to be taken ·would be violative·ofthe·statute or nile inv:olved. The receipt by the staff

of such information; however, should not be construed as changing the staff's informal
procedureS and··proxy reyiew into a fonnal or adversary procedure.

·

It is important to note that the stafrs and.Commissio~'s no-action responses to
RUle 14a:..8G)submissions reflect only infornial views. The ~~terminations·reached in these no
actio~ l<;tters do not ~d cannot adjudicate the ~erits of a company's pos~tion With respe~t to the
proposal. Only a court such a5 a U.S. District Court.can decide whether a company is obligated
·.to inclu~e sharebolder.proposals in its proxy materials. Accor<l:ingly a discretionary ·
.
determination not to recommend or take. Commission enforcement action, does not pr~clude a
proponent, or any shareholder of a ·COmpany, from pursuing any rights he or she may have against
the company in court, should the manag~ment omit the proposal from ·the company\s .proxy
·material. ·

From:
Sent:

To:

Cc
Subject:
Attachments:

Joni J. Funk <Funk_Joni_J@cat.com>
Thursday, January 31, 2013 2:17PM
shareholderproposals
Christopher M. Reitz
14a-8 request I Caterpillar Inc. (Carpenters)
CAT No Action Letter (Carpenters) & Exhibits.PDF

Ladies and Gentlemen:
Please see the attached no-action request from Caterpillar Inc. re: a stockholder proposal submitted by the United
Brotherhood of Carpenters Pension Fund for the 2013 annual meeting of stockholders of Caterpillar Inc.

Sincerely,
JoniFunk
JoniFunk
Caterpillar Inc.
Legal Services Division
100 NE Adams Street
Peoria, IL 61629-6490
phone:309-675-6754
fax: 309-494-1467
email: funkii@cat.com
THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR CONFIDENTIAL INFORMATION INTENDED FOR THE USE
OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY
REQUESTED TO SEND A RESPONSE E-MAIL NOTIFYING THE SENDER THAT IT HAS BEEN SENT IN ERROR AND THEN DELETE THE E-MAIL FROM
YOUR SYSTEM. ANY FURTHER DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED.
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Caterpillar Inc.
Corporate Secretary
I00 NE Adams Street
AB Building
Peoria, IL 61629-6490
309-494-6632 - phone
309-494-1467- fax
reitz_ christopher_ m@cat.com

1934 Act/Rule l4a-8
January 30, 2013
Via Electronic Mail

Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, NE
Washington, D.C. 20549
shareholderproposals@sec.gov
Re:

Caterpillar Inc. - Stockholder Proposal submitted by the United Brotherhood of Carpenters
Pension Fund

Ladies and Gentlemen:
This letter is submitted by Caterpillar Inc., a Delaware corporation ("Caterpillar" or the
"Company"), pursuant to Rule l4a-8U) under the Securities Exchange Act of 1934, as amended, to notify
the Securities and Exchange Commission (the "Commission") of Caterpillar's intention to exclude from
its proxy materials for its 2013 Annual Meeting of Stockholders (the "2013 Annual Meeting") a
stockholder proposal (the "Proposal") and statement in support thereof received from the United
Brotherhood of Carpenters Pension Fund (the "Proponent"). Caterpillar intends to file its definitive proxy
materials for the 2013 Annual Meeting on or about April 22, 2013. Pursuant to StaffLegal Bulletin No.
14D (November 7, 2008), this letter and its exhibits are being submitted via email to
shareholderproposals@sec.gov. A copy of this letter and its exhibits will also be sent to the Proponent.
Caterpillar hereby respectfully requests confirmation that the staff (the "Staff') of the Division of
Corporation Finance will not recommend to the Commission that enforcement action be taken if
Caterpillar excludes the Proposal from its 2013 Annual Meeting proxy materials pursuant to Rule 14a
8(i)( 11) because the Company previously received a substantially duplicative proposal, which it will
include in its 2013 proxy materials.

Office of Chief Counsel
January 30, 2013
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THE PROPOSALS

On December 12, 20 12, the Company received a stockholder proposal for inclusion in its 2013
proxy materials (the "Prior Proposal" and together with the Proposal, the "Proposals") submitted by The
Miami Firefighters' Relief and Pension Fund requesting that the Company's board of directors "initiate
the appropriate process to amend the Company's governance documents . . .to provide that director
1
nominees shall be elected by the affirmative vote ofthe majority of the votes cast...." Subsequently, on
December 20, 2012, the Company received the Proposal, which also requests that the Company's board
of directors "initiate the appropriate process to amend the Company' s corporate governance
documents...to provide that director nominees shall be elected by the affirmative vote of the majority of
the votes cast. ..."
The Prior Proposal, received December 12, 2012 and attached hereto as Exhibit A, includes t he
following language:
Resolved: That the shareholders of Caterpillar Inc. (or the "Company") hereby request
that the Board of Directors initiate the appropriate process to amend the Company's
governance documents (certificate of incorporation or bylaws) to provide that director
nominees shall be elected by the affirmative vote of the majority of votes cast at an
annual meeting of shareholders, with a plurality vote standard retained for contested
director elections, that is, when the number of director nominees exceeds the number of
board seats.
The Proposal, received December 20, 2012 and attached hereto as Exhibit B,2 includes the
followi ng language :
Resolved: That the shareholders of Caterpillar, Inc. ("Company") hereby request that the
Board of Directors initiate the appropriate process to amend the Company's corporate
governance documents (certificate of incorporation or bylaws) to provide that director
nominees shall be elected by the affirmative vote of the majority of votes cast at an
annual meeting of shareholders, with a plurality vote standard retained for contested
director elections, that is, when the number of director nominees exceeds the number of
board seats.
BASIS FOR EXCLUSION

The Proposal may be excluded under Rule 14a-8(i)(ll) because it substantially duplicates
the Prior Proposal, which was previously submitted to the Company by another proponent,
and which will be included in the Company's proxy materials for the 2013 Annual Meeting.
Rule 14a-8(i)(ll) provides that a company may exclude a stockholder proposal if "the proposal
substantially duplicates another proposal previously submitted to the company by another proponent that
will be included in the company' s proxy materials for the same meeting." In describing the predecessor
to Rule 14a-8(i)(ll), the Commission has stated that the purpose is "to eliminate the possibility of

1

2

The Company also received an identical submission from the Firefighters' Pension System ofthe City of Kansas
City, Missouri, Trust. The submission indicated that the proponent intended to co-file with the Miami
Firefighters' Relief and Pension Fund and have the proposals be treated as one.
Exhibit B also includes copies of all correspondence with the Proponent.
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shareholders having to consider two or more substantially identical proposals submitted to an issuer by
proponents acting independently of each other." Exchange Act Release No. 12999 (November 22, 1976).
Pursuant to Staff precedent, the standard applied in determining whether proposals are
substantially duplicative is whether the proposals present the same "principal thrust" or "principal focus."
See Pacific Gas & Electric Co. (avail. February 1, 1993). In this case, the Prior Proposal and the
Proposal have the same principal thrust and focus because both Proposals request adoption of a majority
ofthe votes cast standard for uncontested director elections and retention of the plurality vote standard for
contested director elections.
In fact, the resolution clauses of the Proposals contain nearly identical text. Set forth below is a
blackline which shows the resolution paragraph of the Prior Proposal marked against the resolution
paragraph of the Proposal. The text of the Proposal shows as the "new" version.
RESOLVEDE.esolve_Q: That the shareholders of Caterpillar~ Inc. (or the "Company")
hereby request that the Board of Directors initiate the appropriate process to amend the
Company's corp_orate governance documents (certificate of incorporation or bylaws) to
provide that director nominees shall be elected by the affirmative vote of the majority of
votes cast at an annual meeting of shareholders, with a plurality vote standard retained for
contested director elections, that is, when the number of director nominees exceeds the
number of board seats.
The text of the supporting statements provides additional evidence that the principal thrust of the
proposals is the same. Both supporting statements (i) include a claim that changing the vote standard
would "provide shareholders a meaningful role" in director elections; ( ii) refer to the establishment of a
"challenging vote standard for board nomi nees"; (iii) include a claim that adoption of the requested vote
standard would improve the performance of both individual directors and the board; and (iv) contemplate
a director resignation policy to reserve for the board a role in determining the continued status of an
unelected director.
The Company intends to include the Prior Proposal in its 2013 proxy materials. The Proposal
was received by the Company after the Prior Proposal, and both Proposals address the same subject
matter. This is a classic situation in which Rule 14a-8(i)(11) permit s exclusion.
CONCLUSION AND REQUEST FOR RELIEF

Based on the foregoing, I request your concurrence that the Proposal may be omitted from
Caterpillar's 2013 Annual Meeting proxy materials pursuant to Rule 14a-8(i)(l l). If you have any
questions regarding this request or desire additional information, please contact me at 309-494-6632.
Very truly yours,

~~
Corporate Secretary

Attachments
cc:

2823436-3

United Brotherhood of Carpenters Pension Fund

2012·12·12 21:25

DanGivens

305-253-2442 » 309 4941467

RESOLVED: That the shareholders of Caterpillar Inc. (or the ''Company")
hereby request that the Board of Directors initiate the appropriate process to
amend the Company's governance documents (certificate of incorporation or
bylaws) to provide that director nominees shall be elected by the affmnative
vote of the majority of votes cast at an annual meeting of shareholders, with a
plurality vote standard retained for contested director elections, that is, when
the number ofdirector nominees exceeds the number of board seats.
SUPPORTING STATEMENT:
In order to provide shareholders a
meaningfuJ role in director elections, Caterpillar's director election vote
standard should be changed to a majority vote standard. A majority vote
standard would require that a nominee receive a majority of the votes cast in
order to be elected. The standard is particularly well-suited for the vast
majority of director elections in which only board nominated candidates are
on the ballot. We beHeve that a majority vote standard in board elections
would establish a challenging vote standard for board nominees and improve
the performance of individual directors and entire boards. Our Company
presently uses a plurallty vote standard in all director elections. Under the
plurality vote standard, a nominee for the board can be elected with as little as
a single affinnadve vote, even if a substantial majority of the votes cast are
"withheld" from the nominee.
An increasing number of companies, including 3M Company, The Boeing
Company, Deere & Co., General Dynamics Corp., and Honeywell
International Inc., have adopted a majority vote standard for director elections.
Additionally, these companies have adopted director resignation policies to
address post-election issues related to the status of director nominees who fail
to win election. Other companies, including our Company, have responded
only partiaJly to the call for change by simply adopting post-election director
resignation policies.
We believe that a post-election director resignation policy without a majority
vote standard in company bylaws or articles is an inadequate refonn. The
critical first step in establishing a meaningful majority vote policy is the
adoption of a majority vote standard. With a majority vote standard in place,
the board can then consider action on developing post·election procedures to
address the status of directors that fail to win election. A majority vote
standard combined with a post-election director resignation policy would
c3tobli3h o mccminsful right for ghar~holde-rs: to ~•'-"~t nirecto~. smd reserve for
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Dan Givens

305-253-2442 » 309 494 1467

the board an important post-election role in detennining the continued status
of an unelected director.
We urge shareholders to vote FOR this proposaL
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Exhibit B

Thursday. December 20, 2012

Christopher M. Reitz
Corporate Secretary
Caterpillar Inc.

•SUBJECT
Carpenter Pension Fund Shareholder Proposal
United Brotherhood of Carpenters
and Joiners of America
101 Constitution Ave., N.W.
Washington, DC 20001

•FAX NUMBER

309-494-1467

Edward J. Durkin

Ed Durkin

Director, Corporate Affairs Department
Telephone: 202-546-6206 EXT 221

•NUMBER OF PAGES (Including This Cover Sheet)

3

Fax:202-S47-8979

This facsimile and any accompanying documen1s acldreued to the specific person or entity listed above ara intended only for their
use. It contains information that Is privileged, confidential and oxempt from di•clo&ure under applicable law. If you are not an
addressee, please note that any unauthorized review, copying, or disclosure ofthis document in stricUy prohibited. If you have
received this transmission In error, please Immediately notify us by phone to arrange for return of the documents.

FAX TRANSMISSION •
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t;~ITED

B RO TH ER HO O D OF CA R PEN T ERS AN D.JOINERS ot· AMERICA

rnouglas J. mcl9arrcm
General President

(SENT VIA MAIL AND FACSIMILE 309-494-1467}
December 20, 2012
Christopher M. Reitz
Corporat e Secretary
Caterpillar Inc.
100 NE Adams Street
Peoria, Illinois 61629
Oear Mr. Reitz:
On behalf of the United Brotherhood of carpenters Pension Fund ("Fund" }, 1 hereby submit the
enclosed shareholder proposal (uProposal") for indusion in the Caterpillar Inc. ("Company"') proxy
statement to be cin;ulated to Company shareholders in conjunction with the next annual meeting of
shareholders. The Proposal relates to the vote standard for director elections, and is submitted under
Rule 14(a)-8 (Proposals of Security Holders) of the U.S. Securities and Exchange Commission proxy
regulations.
The Fund is the beneficial o wner of 10,055 shares of the Company's common stock that have
been held continuously for more than a year prior to this date of submission. The Fund intends to hold
the shares throueh the date of the Company's next annual meeting of shareholders. The record holder
of the stock will provide the appropriate verification of the Fund's beneficial ownership by separate
letter. Either t he undersigned or a designated representative will present the Proposal for consideration
at the annual meeting of shareholders.

If you would like to discuss the Proposal, please contact Ed Durkin at edurkin@carcenters.org
or at (202)546-6 206 x221 to set a conveniel"'t time to talk. Please forward any correspondence related
to the proposal to Mr. Durkin at United Brotherhood of Carpent ers, Corporate Affairs Department, 101
Constitution Avenue, NW, Washington D.C. 20001 or via fax to (202) 547·8979.
Sincerely,

~~1
OouglasJ. Mccarron
Fund Chairman
cc.
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Edward J. Durkin
Enclosure
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Director Election Maj o rity Vote Standar d Proposal

Resolved: That the shareholders of Caterpillar, Inc. ("Company..) hereby request that
the Board of Directors initiate the appropriate process to amend the Company's
corporate governance documents (certificate of incorporation or bylaws) to provide that
director nominees shall be elected by the affirmative vote of the majority of votes cast at
an annual meeting of shareholders, with a plurality vote standard retained for contested
director elections, that is, when the number of director nominees exceeds the number of
board seats.

Supporting Statement: We urge the Caterpillar Board of Directors to establish a
majority vote standard in uncontested director elections in order to provide shareholders
a meaningful role in these important elections. The proposed majority vote standard
requires that a director nominee receive a majority of the votes cast in an election in
order to be formally elected. T he Company's current plural ity standard is not well-suited
for the typical director electio n that involves only a management slate of nominees
running unopposed. Under these election circumstances. a board nominee is elected
with as little as a single affirmative vote, even if a substantial majority of the "withhold"
votes are cast against the no minee. So-called "withhold" votes simply have no legal
consequence in uncontested director elections. We believe that a majority vote standard
in board elections esta blishes a challenging vote standard for board nominees,
enhances board accountability, and improves the performance of boards and individual
directors .
Over the past seven years, nearly 85% of the companies in the S&P 500 Index, have
adopted a majority vote standard in company bylaws, articles of incorporation, or
charters. Further, these companies have also adopted a director resignation policy that
establishes a board-centered post-election process to detennine the status of any
d irector nominee that is not elected. This dramatic move to a majority vote standard is in
d irect response to strong shareholder demand for a meaningful roJe in director
e lections.
Caterpillar's Board of Directors continues to persistently oppose the
adoption of a majority vote standard. Despite the Board's opposition, th e majority vote
standard proposal received strong vote shareholder support at previous annua l
meetings.
It is important to note that while the Caterpillar Board has not acted to establish a
majority vote standard , many of its self-identified peer compa nies including 3M, Alcoa ,
Albia, A merican Express, ADM, Boeing, Cummins, Deere & Co. , Dell, Dow Chemical
Company, General Dynamics. General Electric, Honeywell, IBM, Johnson & Johnson,
Lockheed Martin, Pfizer, United Technologies and Procter & Gamble Company have
adopted majority voting. T he Board should take this important first step in establishing a
meaningful majority vote standard. With a majority vote standard in place, the Board
can then act to adapt its director resignation policy to address the status of an unelected
director . A majority vote standard combined with a post-election director resignation
policy would establish a meaningful right for shareholders to elect directors at
Caterpillar.
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[SENT VIA FACSIMILE 309-494-1467]

December 21, 2012
Christopher M. Reitz
Corporate Secretary
Caterpillar Inc.
100 NE Adams Street
Peoria, Illinois 61629
RE: Shareholder Proposal Record Letter
Dear Mr. Reitz:
Amalgamated Bank of Chicago serves as corporate co-trustee and custodian for
the United Brotherhood of Carpenters Pension Fund r Fund") and is the record holder
for 10,055 shares of Caterpillar Inc. ("Company") common stock held for the benefit of
the Fund. The Fund has been a beneficial owner of at least 1% or $2,000 in market
value of the Company's common stock continuously for at least one year prior to the
date of submission of the shareholder proposal submitted by the Fund pursuant to Rule
14a-8 of the Securities and Exchange Commission rules and regulations. The Fund
continues to hold the shares of Caterpillar Inc. stock.
If there are any questions concerning this matter, please do not hesitate to
contact me directly at 312-822-3220.
Sincerely,

~K:nNfp/~
Vice President

cc. Douglas J. McCarron. Fund Chair
Edward J. Durkin

