star.wood
Hotels and
Resorts

One StarPoint
Stamford, CT 06902
United States

January 28, 2013
VIA E-MAIL (shareholderproposals@sec.gov)
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, NE
Washington, DC 20549
Re:

Omission ofStockholder Proposal of the Trowel Trades S &P 500 Index
Fund- Rule 14a-8

Ladies and Gentlemen:
On behalf of Starwood Hotels & Resorts Worldwide, Inc., a Maryland corporation (the
"Company"), I am enclosing a copy of a proposal (the "Stockholder Proposal") submitted by
Comerica Bank & Trust, National Association, as Trustee ("Trustee") of the Trowel Trades S&P
500 Index Fund (the "Proponent"), for inclusion in the Company's proxy materials ("2013
Proxy Materials") for the Company's 2013 annual meeting of stockholders (the "2013 Annual
Meeting"). For the reason set forth below, the Company intends to omit the Stockholder
Proposal from the 2013 Proxy Materials and requests, pursuant to Rule 14a-8(j) under the
Securities Exchange Act of 1934, confirmation from the staff of the Division of Corporation
Finance (the "Staff') that it will not recommend enforcement action to the Securities and
Exchange Commission (the "Commission") if the Company omits the Stockholder Proposal.
Attached hereto as Exhibit A is a copy of the letter, dated November 13, 2012, from
Sandra Miller, the Trustee's Senior Vice President, submitting the Stockholder Proposal on
behalf of the Proponent (the "Proponent's Letter"). Attached hereto as Exhibit B is a copy of a
letter, dated November 15, 2012, received by the Company from the custodian of the Proponent
with respect to the Proponent's beneficial ownership of the Company's common stock (the
"Custodian Letter"). In accordance with Rule 14a-8(j) and Staff Legal Bulletin No. 14D
(November 7, 2008) ("SLB 14D"), the Company has submitted this letter together with the
Proposal to the Staff via e-mail at shareholderproposals@sec.gov in lieu of mailing paper copies.
Pursuant to Rule 14a-8(j), this letter is being submitted not less than 80 days before the date on
which the Company anticipates filing its definitive 2013 Proxy Materials with the Commission.
Pursuant to Rule 14a-8(j), we have concurrently sent a copy of this correspondence to the
designated representative of the Proponent as notice of the Company's intent to exclude the
Stockholder Proposal from the 2013 Proxy Materials. Rule 14a-8(k) and SLB 14D provide that
stockholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Staff. If the Proponent's representatives elect to submit
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correspondence to the Staff with respect to the Stockholder Proposal, we hereby request that they
concurrently furnish a copy of that correspondence to the undersigned on behalf of the Company
pursuant to Rule 14a-8(k) and SLB 14D.
THE PROPOSAL

The Stockholder Proposal reads as follows:
RESOLVED: The shareholders ask the board of directors to adopt a policy that in
the event of a change in control (as defined under any applicable employment
agreement, equity incentive plan or other plan), there shall be no acceleration of
vesting of any equity award granted to any senior executive, provided, however,
that the board's Compensation Committee may provide in an applicable grant or
purchase agreement that any unvested award will vest on a partial, pro rata basis
up to the time of the senior executive's termination, with such qualification for an
award as the Committee may determine.
For purposes of this Policy, "equity award" means an award granted under an
equity incentive plan as defined in Item 402 of the SEC's Regulation S-K, which
addresses executive compensation. This resolution shall be implemented so as
not affect any contractual rights in existence on the date this proposal is adopted.
BASIS FOR EXCLUSION

The Company believes that the Stockholder Proposal may be omitted from the 2013
Proxy Materials pursuant to Rule 14a-8(i)(3) because the Stockholder Proposal is impermissibly
vague and indefinite and therefore is materially false and misleading in violation of Rule 14a-9.
ANALYSIS
The Company May Exclude the Stockholder Proposal Under Rule 14a-8(i)(3) Because The
Stockholder Proposal is Vague and Indefinite, and Thus is Materially False and Misleading
in Violation of Rule 14a-9

The Company believes that the Stockholder Proposal may be properly excluded under
Rule 14a-8(i)(3). Under Rule 14a-8(i)(3), the Company may omit the Stockholder Proposal from
the 2013 Proxy Materials if "the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including Rule 14a-9, which prohibits false or misleading statements
in proxy soliciting materials." In its guidance, the Staff has indicated that a proposal violates
Rule 14a-8(i)(3) when "the resolution contained in the proposal is so inherently vague or
indefinite that neither the stockholders voting on the proposal, nor the company in implementing
the proposal (if adopted), would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires." Division of Corporation Finance Staff Legal Bulletin
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No. 14B (Sept. 15, 2004) ("SLB 14B"). The Staff has also indicated that a proposal is
impermissibly vague and indefinite, and therefore excludable under Rule 14a-8(i)(3), if it is open
to multiple interpretations such that "any action ultimately taken by the [c]ompany upon
implementation could be significantly different from the actions envisioned by shareholders
voting on the proposal." See Fuqua Industries, Inc. (Mar. 12, 1991 ). As described below, the
Staff has previously concurred with the exclusion of stockholder proposals concerning executive
compensation matters under Rule 14a-8(i)(3) where key aspects of the proposals were
ambiguous, resulting in inherently or impermissibly vague and indefinite proposals.
The Stockholder Proposal Fails to Define Key Terms or Provide Guidance on How the
Stockholder Proposal Would be Implemented
Generally, the Staff has concurred with the exclusion of executive compensation-related
proposals that failed to define key terms or otherwise provide guidance on how the proposal
would be implemented, under which circumstances stockholders and the company would be
unable to determine with reasonable certainty exactly what actions or measures were required by
the proposal. See, e.g., The Boeing Company (Mar. 2, 2011) (exclusion of proposal requesting,
among other things, that senior executives relinquish certain "executive pay rights" because it
did not sufficiently explain the meaning of the phrase); General Electric Co. (Jan. 21, 2011)
(exclusion of proposal to change senior executive compensation that failed to define key
financial metrics and regarding which the company and its stockholders would not be able to
determine with reasonable certainty exactly what actions or measures the proposal requires);
International Paper Co. (Feb. 3, 2011) (exclusion of proposal to require senior executives to
retain equity compensation that failed to define key terms); and Verizon Communications Inc.
(Feb. 21, 2008) (exclusion of proposal requesting a new senior executive compensation policy
incorporating criteria specified in the proposal failed to define critical terms such as "industry
peer group" and "relevant time period"). More specifically, the Staff has concurred with the
exclusion of proposals substantially similar to the Stockholder Proposal for these reasons. See,
e.g., Staples, Inc. (Mar. 5, 2012) (exclusion of proposal similar to the Stockholder Proposal that
failed to define key terms such as "vest on a pro rata basis," "change-in-control" and
"termination"); and Devon Energy Corporation (Mar. 1, 2012) (exclusion of proposal similar to
the Stockholder Proposal that failed to define how the proposal would apply "pro rata" vesting
requirement to performance-based equity awards); see also, e.g., Limited Brands, Inc. (Feb. 29,
2012); and Honeywell /nt'l. Inc. (Jan. 24, 2012).
The Key Terms of the Stockholder Proposal Are Subject to Differing Interpretations
The Staff has also concurred with the exclusion of executive compensation-related
proposals the terms of which were subject to differing interpretations, under which
circumstances stockholders and the company were again unable to determine with reasonable
certainty exactly what actions or measures were required by the proposal. See, e.g., Limited
Brands, Inc. (Feb. 29, 2012) (exclusion of proposal similar to the Stockholder Proposal because
neither stockholders nor the company would be able to determine with any reasonable certainty
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exactly what actions or measures the proposal requires in the company's particular situation);
and Verizon Communications Inc. (Jan. 27, 20 12) (exclusion of proposal similar to the
Stockholder Proposal because neither stockholders nor the company would be able to determine
with any reasonable certainty exactly what actions or measures the proposal requires in the
company's particular situation); see also, e.g., Motorola, Inc. (Jan. 12, 2011) (exclusion of
proposal requesting that the board negotiate "with senior executives to request that they
relinquish ... preexisting executive pay rights" as vague and indefinite because "the proposal
[did] not sufficiently explain the meaning of 'executive pay rights' and that, as a result, neither
stockholders nor the company would be able to determine with any reasonable certainty exactly
what actions or measures the proposal requires"); Exxon Corporation (Jan. 29, 1992) (permitting
exclusion of a proposal regarding board member criteria, including that no one be elected to the
board "who has taken the company to bankruptcy ... after losing a considerable amount of
money," because vague terms such as "considerable amount of money" were subject to differing
interpretations); and Fuqua Industries, Inc. (Mar. 12, 1991) ("meaning and application of terms
and conditions ... in proposal would have to be made without guidance from the proposal and
would be subject to differing interpretations"). In Fuqua Industries, Inc., the Staff concluded
that a stockholder proposal may be excluded where the company and its stockholders could
interpret the proposal differently such that "any action ultimately taken by the company upon
implementation could be significantly different from the actions envisioned by shareholders
voting on the proposal."
In the Company's situation, the Company believes that the Stockholder Proposal contains
undefined key terms, lacks guidance on how the Stockholder Proposal would be implemented,
and contains materially vague and indefinite statements such that it is subject to multiple
interpretations. As a result, neither the Company nor its stockholders will be able to determine
with reasonable certainty what actions or measures the Stockholder Proposal requires. For
example:

•

The term "senior executive" is not specifically defined in the Stockholder Proposal.
It is unclear whether the Stockholder Proposal intended for this term to cover just
"named executive officers" as defined under Item 402 of Regulation S-K, to cover a
broader group of "executive officers" as defined under Rule 3b-7 under the Securities
Exchange Act of 1934 (the "Exchange Act"), to cover a slightly broader group of
"officers" as defined for purposes of Section 16 of the Exchange Act, or to cover a
broader group of Company employees. On its face, the Stockholder Proposal's use of
this term would be open to multiple interpretations that may not be shared between
the Company and its stockholders, especially for the Company, where its "executive
officers" and Section 16 "officers" are not identical.

•

The term "unvested award" is not specifically defined in the Stockholder Proposal. It
is unclear whether the Stockholder Proposal intended for this term to cover just
awards for which there remains a substantial risk of forfeiture, or also awards that
have become nonforfeitable but are subject to transfer restrictions. This term is used
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in an indefinite manner in the Stockholder Proposal, and thus the Stockholder
Proposal does not clearly indicate what awards would be prohibited from acceleration
under the pro-rata treatment.
•

The term "partial, pro rata basis" is not specifically defined in the Stockholder
Proposal. Depending on how this term is defined, the pro-rata treatment could be
calculated to have materially different outcomes. Pro-rata vesting could be calculated
on a daily, monthly or quarterly basis with respect to unvested awards, which would
result in different numbers of shares vesting depending on when during a vesting
cycle the awardee terminates. For example, assume an awardee terminated on March
29 of the second year with respect to a three-year time-based award of 1,000 shares of
restricted stock. Under a daily pro-rata vesting scheme, she would vest in
approximately 413 shares, while under monthly and quarterly pro-rata vesting
schemes she would vest in approximately 388 and 333 shares, respectively, for a
difference of up to approximately 8% of the original award. In addition, it is unclear
how the pro-rata treatment would apply to performance-based awards. For example,
the term "partial, pro rata basis" does not indicate whether performance-based
awards should be measured at threshold, target or maximum performance levels (or
some other level), and whether the pro-rata treatment should be applied at the time of
the awardee's termination or at the completion of the applicable performance period.
The Stockholder Proposal does not provide specific guidance as to which approaches
the Proponent intended to be used for pro-rata treatment, so the use of this term would
be subject to multiple interpretations.

•

The term "termination" is not specifically defined in the Stockholder Proposal. Due
to the different circumstances under which a termination of employment may occur, it
is unclear whether the Stockholder Proposal intended for this term to cover voluntary
and/or involuntary departures, including those with or without cause, retirement,
death and/or disability. The Stockholder Proposal does not provide any specific
guidance as to whether all or just some of these scenarios are covered by the term
"termination" for purposes of pro-rata treatment.

Without clear definition for these terms, it is likely that the Company and its stockholders would
have different opinions regarding the proper interpretation of some or all of these terms. As a
result, the Company and its stockholders cannot determine with reasonable certainty exactly
what actions and measures the Stockholder Proposal would require to implement pro-rata
treatment for equity awards.
The Company notes that the Staff recently considered a proposal substantially similar to
the Stockholder Proposal, but was unable to concur with the company's request to exclude that
proposal (despite the proponent's similar failure to define key terms and similar inclusion of
materially vague and indefinite statements in the proposal, the Staff could not "conclude that the
proposal [was] so inherently vague or indefinite that neither the shareholders voting on the
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proposal, nor [the company] in implementing the proposal, would be able to determine with any
reasonable certainty exactly what actions or measures the proposal requires"). See Walgreen Co.
(Oct. 4, 2012). However, the Company presumes that the primary reason for this outcome was
that, in contrast to the proposals described in the other precedent cited above, the proposal
submitted to Walgreen gave guidance as to the intended meaning of the terms "change in
control" (by reference to applicable employment agreements, equity incentive plans or other
plans) and "equity award" (as an award granted under an "equity incentive plan" as such term is
defined under Regulation S-K Item 402), and permitted the Walgreen compensation committee
to establish the "qualifications" for the pro rata vesting arrangement as it may determine. See
Walgreen Co., supra. In this manner, the proposal submitted to Walgreen (and similarly the
Stockholder Proposal) appears to have been drafted and designed to attempt to cure the
deficiencies mentioned above regarding the absence of precisely-defined key terms or specific
guidance on how exactly to implement the proposal, which weaknesses were fatal to and resulted
in the proper exclusion of the stockholder proposals described in the precedent cited above.
The Stockholder Proposal, even with the additional guidance and language changes
described in the preceding paragraph, still does not provide all necessary guidance to allow the
Company and its stockholders to necessarily come to the same conclusion regarding its
materially vague and indefinite statements or to determine with reasonable certainty exactly how
the Proponent intends the Stockholder Proposal to be implemented. For example, the
Stockholder Proposal does not address how unvested equity awards (if not accelerated in
connection with a change in control) would be treated prior to an awardee's termination if the
Company's stock were no longer outstanding after the transaction. This ambiguity is especially
noteworthy for the Company, as the Company's equity plans may require the Committee to
make equitable adjustments to equity awards in connection with certain corporate transactions,
including those the result of which is that the Company's stockholders no longer hold Company
stock after the deal.
For example, although the Stockholder Proposal arguably addresses what constitutes
"partial, pro rata" vesting and qualifying "termination" of employment (by tasking decision
making responsibility for these terms to the Committee), the language of the Stockholder
Proposal does not address how the proposed pro-rata treatment should be implemented in unique
change in control situations, such as where, for example, the Company is purchased by a private
entity or private equity interests without a comparable, publicly-traded, post-transaction equity
security to which the unvested equity awards will relate after the deal. The Company and its
stockholders cannot determine with reasonable certainty exactly what actions or measures the
Stockholder Proposal would allow under that scenario. The Stockholder Proposal clearly tasks
the Committee with determining the "qualifications" for "partial, pro rata" vesting of unvested
awards after the transaction, but explicitly only in connection with a senior executive's
termination. The Stockholder Proposal does not confer upon the Committee broader authority,
such as a directive to decide what to do if the Company's equity awards cannot continue to vest
or are neither assumed nor replaced after the change in control as a result of the particular
characteristics of the deal. Under those circumstances, award acceleration might be imperative
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to the transaction, but the Stockholder Proposal is not drafted in a manner to permit that
outcome. As a result, the Company and its stockholders could come to multiple, different
interpretations of how pro-rata treatment would be implemented in that situation.
For all of the reasons discussed above in this section, the Company believes that the
Proposal is properly excludable under Rule 14a-8(i)(3). As a result of the Stockholder
Proposal's undefined key terms, lack of complete guidance on how pro-rata treatment would be
implemented, and materially vague and indefinite statements leading to multiple interpretations,
neither the Company's stockholders voting on the Stockholder Proposal, nor the Board of
Directors in implementing the Stockholder Proposal, would be able to determine with any
reasonable certainty exactly what actions or measures the Stockholder Proposal requires.
The Stockholder Proposal Should Not be Revised as any Revisions Would Not be Minor
While the Staff may permit stockholders in some cases to make revisions to proposals to
eliminate false and misleading statements, Staff Legal Bulletin No. 14 (July 13, 2001) ("SLB
14") provides that the Staff has a "long-standing practice of issuing no-action responses that
permit shareholders to make revisions that are minor in nature and do not alter the substance of
the proposal" in order to deal with proposals that "comply generally with the substantive
requirements of Rule 14a-8, but contain some relatively minor defects that are easily corrected."
The Staff noted in SLB 14B that its "intent to limit this practice to minor defects was evidenced
by [its] statement in SLB No. 14 that [it] may find it appropriate for companies to exclude the
entire proposal, supporting statement, or both as materially false and misleading if a proposal or
supporting statement or both would require detailed and extensive editing to bring it into
compliance with the proxy rules." See also Staff Legal Bulletin No. 14 (July 13, 2001). The
analysis set forth above indicates that the Stockholder Proposal's defects are neither "relatively
minor" nor "easily corrected." The Stockholder Proposal would require such extensive editing to
bring it into compliance with the Commission's proxy rules that the entire Stockholder Proposal
warrants exclusion under Rule 14a-8(i)(3). See, e.g., Staples, Inc. (Mar. 3, 2012) (the Staff
disregarded the proponent's request to revise a proposal similar to the Stockholder Proposal).

CONCLUSION
For the reasons stated above, the Company believes that the Stockholder Proposal may be
excluded from the 2013 Proxy Materials pursuant to Rule 14a-8(i)(3). Accordingly, I
respectfully request that the Staff concur that it will take no action if the Company excludes the
Stockholder Proposal in its entirety from the 2013 Proxy Materials.
I would be happy to provide you with any additional information or answer any questions
that you may have regarding this matter. Please do not hesitate to contact me at (203) 964-6025
if I can be of any further assistance in this matter.
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Very truly yours,

Jason Cohen
Vice President- Legal
Starwood Hotels & Resorts Worldwide, Inc.
Enclosures
cc:

Thomas Mcintyre
International Representative
International Union of Bricklayers
1895 Centre Street
Boston, MA 02132
Mclntyre@bacweb.org
Ph. 617-650-4246
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The Proponent's Letter and the Proposal
See Attached.
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Trowel Trades S&P 500 Index Fund

November 13, 2012
By mail and email: ir@starwoodhotels.com
Kenneth S. Siegel
Chief Administrative Officer & General Counsel
Starwood Hotels & Resorts Worldwide, Inc.
1111 Westchester Avenue
White Plains, New York 10604-3500
RE: Trowel Trades S&P 500 Index Fund
Dear Mr. Siegel:
In our capacity as Trustee of the Trowel Trades S&P 500 Index Fund (the
"Fund'), I write to give notice that pursuant to the 2012 proxy statement of Starwood
Hotels & Resorts Worldwide, Inc. (the 'Company"), the Fund intends to present the
attached proposal (the "Proposal") at the 2013 annual meeting of shareholders (the
"Annual Meeting') as lead filer. The Fund requests that the Company include the
Proposal in the Company's proxy statement for the Annual Meeting.
A letter from the Fund's custodian documenting the Fund's continuous ownership
of the requisite amount of the Company's stock for at least one year prior to the date of
this letter is being sent under separate cover. The Fund also intends to continue its
ownership of at least the minimum number of shares required by the SEC regulations
through the date of the Annual Meeting.
I represent that the Fund or its agent intends to appear in person or by proxy at
the Annual Meeting to present the attached Proposal. I declare the Fund has no
'material interest" other than that believed to be shared by stockholders of the Company
generally.
Please direct all questions or correspondence regarding the Proposal to the
attention of Thomas Mcintyre, International Representative, International Union of
Bricklayers, 1895 Centre Street, Boston, MA 02132,. Mclntyre@bacweb.org., 617-650
4246.
Sincerely,
.,()c;mct.<e< yn....u..u.J
Sandra Miller
Senior Vice President
Comerica Bank & Trust, National Association, Trustee of the Fund
Enclosure

®~182

RESOLVED: The shareholders ask the board of directors to adopt a policy that in the event of a change in
control (as defined under any applicable employment agreement, equity incentive plan or other plan), there
shall be no acceleration of vesting of any equity award granted to any senior executive, provided, however,
that the board's Compensation Committee may provide in an applicable grant or purchase agreement that
any unvested award will vest on a partial, pro rata basis up to the time of the senior executive's termination,
with such qualifications for an award as the Committee may determine.
For purposes of this Policy, "equity award" means an award granted under ali equity incentive plan as
defined in Item 402 of the SEC's Regulation S-K, which addresses executive compensation. This resolution
shall be implemented so as not affect any contractual rights in existence on the ·date this proposal is
adopted.
·
·
SUPPORTING STATEMENT
Starwood Hotels & Resorts Worldwide, Inc. (the 'Company") allows senior executives to receive an
accelerated award of unearned equity under·certain conditions after a change of control of the Company. We
do not question that some form of severance payments may be appropriate in that situation. We are
concerned, however, that current practices at the Company may permit windfall awards \hat have nothing to
do with a senior executive's performance.
According to last year's proxy statement, an involuntary termination or a termination with good reason at the
eni:t of the 2011 fiscal year could have accelerated the vesting of $98 million worth of long-term equity to the
Company's five senior executives, with Mr. van Paasschen, the President and CEO, entitled to $43 million
out of a total personal severance package worth $55 million.
In this regard, we note that Starwood Hotels & Resorts, Inc. uses a 'double trigger" mechanism to determine
eligibility for accelerated vesting: (1) There must a change of control, which can occur as defined In the plan
or agreement, and (2) The employment is terminated either involuntarily or voluntarily for "good reason' as
defined In the plan.
We are unpersuaded by the argument that executives somehow "deserve" to receive unvested awards. To
accelerate the vesting of unearned equity on the theory that an executive was denied the opportunity to earn
those shares seems inconsistent with a "pay for performance" philosophy worthy of the ~arne.
We do believe, however, that an affected executive should be eligible to receive an accelerated vesting of
equity awards on a pro rata basis as of his or her termination date, with the details of any pro rata award to
be determined by the Compensation Committee.
Other major corporations, including Apple, Chevron, Dell, ExxonMobil, IBM, Intel, Microsoft, and Occidental
Petroleum, have limitations on accelerated vesting of unearned equity, such as providing pro rata awards or
simply forfeiting unearned awards..
We urge you to vote FOR this proposal.

I

Exhibit B
The Custodian Letter
See Attached.
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Beth C. Prohaska

INSTITUTIONAL SERVICES GROUP
MC 5800
TWO MID AMERICA PlAZA, SUITE 616, OAKBROOK TERRACE, ll 60181

Senior Vice President
National Director
Taft-Hartley Services
(630) 645-7371

bcprohaska@comerlca.com
=,.---·--=-::-:::-::::~;;;;:!
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November 15, 2012
By mail and email: ir@starwoodhotels.com
Kenneth S. Siegel
Chief Administrative Officer & General Counsel
Starwood Hotels & Resorts Worldwide, Inc.
1111 Westchester Avenue
White Plains, New York 10604-3500
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RE: Trowel Trades S&P 500 Index Fund
Dear Mr. Siegel:
As custodian of the Trowel Trades S&P 500 Index Fund, we are writing to report that as of the close of
business November 13, 2012 the Fund held 4,374 shares of Starwood Hotels & Resorts Worldwide, Inc.
('Company") stock in our account at Depository Trust Company and registered in its nominee name of
Cede & Co. The Fund has held at least 4,198 shares of your Company continuously since November 13,
2011. All during that time period the value of the Fund's shares in your Company was in excess of
$2,000.
If there are any other questions or concerns regarding this matter, please feel free to contact me at 630
645-7371.
Sincerely,

Beth C. Prohaska
Senior Vice President
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