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Ladies and Gentlemen:
We are writing this letter on behalf of FirstEnergy Corp., an Ohio corporation
("FirstEnergy" or the "Company"), pursuant to Rule 14a-8G) of the Securities Exchange Act of
1934, as amended (the "Exchange Act"), to notify the staff of the Division of Corporation
Finance (the "Staff') of the Securities and Exchange Commission (the "Commission") of the
Company's intent to exclude from its proxy materials for its 2013 Annual Meeting of
Shareholders (the "2013 Annual Meeting" and such materials, the "2013 Proxy Materials") a
shareholder proposal and supporting statement. The State of New York Office of the State
Comptroller (the "Proponent") submitted the proposal and the supporting statement (collectively,
the "Proposal").
FirstEnergy intends to file the 2013 Proxy Materials more than 80 days after the date of
this letter. In accordance with the guidance found in StaffLegal Bulletin 14D (November 7,
2008) and Rule 14a-8G), we have filed this letter via electronic submission with the Commission.
A copy of this letter and its exhibit are being sent via e-mail and FedEx to the Proponent to
notify the Proponent on behalf of FirstEnergy of its intention to omit the Proposal from its 2013
Proxy Materials. A copy of the Proposal and certain supporting information sent by the
Proponent and related correspondence is attached to this letter (see Exhibit A).
Rule 14a-8(k) provides that proponents are required to send companies a copy of any
correspondence that the proponents elect to submit to the Staff. Accordingly, we arc taking this
opportunity to inform the Proponent that if it elects to submit additional correspondence to the
Staff with respect to the Proposal, a copy of that correspondence should concurrently be
furnished to the undersigned on behalf of FirstEnergy pursuant to Rule 14a-8(k).
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SUMMARY
We respectfully request that the Staff concur in the Company's view that the Proposal
may be properly excluded from the 2013 Proxy Materials pursuant to Rule 14a-8(i)(7) because
the Proposal relates to the Company's ordinary business operations, Rule 14a-8(i)(3) and Rule
14a-9 because the Proposal is impermissibly vague and indefinite so that it is materially false and
misleading and Rule 14a-8(i)(10) because the Proposal has been substantially implemented.
THE PROPOSAL
The Proposal states:
"RESOLVED: Shareholders request a report [reviewed by a board committee of
independent directors] on actions the company is taking or could take to reduce risk throughout
its energy portfolio by diversifying the company's energy resources to include increased energy
efficiency and renewable energy resources. The report should be provided by September 1, 2013
at a reasonable cost and omit proprietary information."
ANALYSIS

I.
The Proposal May Be Excluded Pursuant To Rule 14a-8(i)(7) Because It Deals With
Matters Related to the Company's Ordinary Business Operations.
A. Background

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder
proposal that "deals with a matter relating to the company's ordinary business operations." In the
Commission's release accompanying the 1998 amendments to Rule 14a-8, the Commission
stated that the general underlying policy of the ordinary business exclusion is "to confine the
resolution of ordinary business problems to management and the board of directors, since it is
impracticable for shareholders to decide how to solve such problems at an annual shareholders
meeting." Exchange Act Release No. 40018 (May 21, 1998) (the "1998 Release"). The
Commission in the 1998 Release identified two central considerations that underlie this policy.
The first was that "[c]ertain tasks are so fundamental to management's ability to run a company
on a day-to-day basis that they could not, as a practical matter, be subject to direct shareholder
oversight." The second consideration related to "the degree to which the proposal seeks to
'micro-manage' the company by probing too deeply into matters of a complex nature upon which
shareholders, as a group, would not be in a position to make an informed judgment." Id. (citing
Exchange Act Release No. 12999 (November 22, 1976)). The Proposal both intrudes on matters
that are fundamental to management's ability to run the Company on a day-to-day basis and
seeks to micro-manage the Company by probing too deeply into the complex issues of how the
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Company determines and manages its mix of energy sources and requiring management's
preparation of a burdensome report on these issues.

B. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because It Seeks A Risk
Assessment Related to the Company's Ordinary Business Operations
The Proposal requests a report "on actions the company is taking or could take to reduce
risk throughout its energy portfolio by diversifying the company's energy resources to include
increased energy efficiency and renewable energy resources." The Proposal's request for a
review of certain risks does not preclude exclusion if the underlying subject matter of the
proposal is ordinary business. As indicated in StaffLegal Bulletin No. 14E (October 27, 2009)
("SLB 14E"), in evaluating shareholder proposals that request a risk assessment:
rather than focusing on whether a proposal and supporting statement relate to the
company engaging in an evaluation of risk, we will instead focus on the subject
matter to which the risk pertains or that gives rise to the risk .... [S]imilar to the way
in which we analyze proposals asking for the preparation of a report, the formation
of a committee or the inclusion of disclosure in a Commission-prescribed document
where we look to the underlying subject matter of the report, committee or
disclosure to determine whether the proposal relates to ordinary business-we will
consider whether the underlying subject matter of the risk evaluation involves a
matter of ordinary business to the company.

The Staff has continued to concur in the exclusion of shareholder proposals seeking risk
assessments when the subject matter concerns ordinary business operations. See Pfizer Inc.
(February 16, 2011) (concurring in exclusion under Rule 14a-8(i)(7) of a proposal requesting an
annual assessment of the risks created by the actions the company takes to avoid or minimize
U.S. federal, state and local taxes and provide a report to shareholders on the assessment); TJX
Companies, Inc. (March 29, 2011) (same);Amazon.com, Inc. (March 21, 2011) (same); Wal
MartStores, Inc. (March 21, 2011) (same);LazardLtd. (February 16, 2011) (same). In the
present case, the Proposal is similarly structured as a request to provide a report on actions the
Company is taking or could take to reduce risk throughout its energy portfolio arising from a
subject matter that constitutes ordinary business operations. More specifically, the Proposal
addresses the reduction of risk by "diversifying the company's energy resources to include
increased energy efficiency and renewable energy resources," and directly implicates the
Company's decisions relating to the mix of resources used to generate electricity at its plants,
which is at the heart of the Company's day-to-day business operations and its primary business,
the generation, distribution and transmission of electric energy. The Staff has concurred in the
exclusion of proposals regarding these topics on ordinary business grounds, as discussed in more
detail below.
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C. The Proposal May Be Excluded Under Rule 14a-8(i)(7) Because It Seeks to
Impermissibly Micro-Manage the Company's Business
The Proposal implicates exactly the type of day-to-day business operations the 1998
Release indicated are both impractical and too complex to subject to shareholder oversight and
therefore the Proposal is an improper subject for shareholder consideration under Rule 14a
8(i)(7). The Proposal may be excluded pursuant to Rule 14a-8(i)(7) as relating to the Company's
ordinary business operations because it attempts to micro-manage the Company's business by
requesting a report on actions the Company is taking or could take to reduce risk throughout
changes its energy portfolio by altering the mix of energy sources the Company uses in its core
electric generation, distribution and transmission businesses. The Proposal addresses the
Company's day-to-day use of various energy sources and its generation, distribution and
transmission of electric energy to over six million wholesale, municipal, industrial, commercial,
residential and other customers from various sources, which is fundamental to the Company's
primary business. The type of actions and policies encompassed by the Proposal - determining
the mix of energy sources available to the Company for use in its business, whether for its own
consumption or sale to its customers, and evaluating the risks and impacts of using such sources
(and the related resources that are required therefor)- constitute central and routine aspects of
managing the Company's operations as a provider of electric utility services. In this regard, as
disclosed in the Company's Form 10-K for the year ended December 31, 2011, the Company's
electricity generation asset portfolio consists of approximately 30 operating plants, many
containing a number of generating units of coal-fired, nuclear, hydroelectric, oil and natural gas
and wind capacity. Accordingly, these issues are extremely complex and beyond the ability of
shareholders, as a group, to make informed judgments.
The generation of electricity is a complex process that requires the assessment of myriad
operational, technical, financial, legal and organizational factors. Assessing financial and
operational risks posed by the challenges associated with the generation of electricity is an
intricate process that takes into account a number of factors, including governmental rules and
regulations, scientific information and new technologies. One of the ways in which the Company
conducts this business is by determining the resources it will use to generate electricity.
Decisions related to the mix of resources used to generate electricity are fundamental to
management's ability to run the Company on a day-to-day basis, and shareholders are not in a
position to make an informed judgment on such highly technical matters. The Company believes
that the Proposal calls for the micro-management of particular aspects of the Company's
ordinary business operations. The decision regarding which technology best suits the Company
in generating the electricity it sells and distributes can be made only after a thorough
examination of a multitude of factors. See the 1998 Release.
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Environmental stewardship is a core strategic priority for the Company. The Company's
environmental strategy is designed to meet customer and policy maker expectations while
creating shareholder value. The Company pursues environmental policy initiatives that promote
its environmental stewardship and provide growth opportunities. Compliance with laws and
regulations, as well as responding to any changes in such laws and regulations and the adoption
of internal policies to meet or exceed applicable legal requirements, is a complex, fundamental
task dealt with by the Company's management on a day-to-day basis. As such, these are
improper matters for shareholder oversight and should not be dealt with through the shareholder
proposal process.
Due to the nature of the Company's business, preparation of reports beyond what is
already produced would be an onerous task, requiring detailed analysis of the day-to-day
management decisions, strategies and plans necessary for the operation of one of the largest
diversified energy companies in the United States, including an analysis of various decisions,
strategies and plans formulated and implemented at various Company generation plants. Such an
undertaking would necessarily encompass FirstEncrgy's financial budgets, capital expenditure
plans, pricing philosophy, production plans and short- and long-term business strategies. In
addition, undertaking to prepare a report in such detail would necessarily divert important
resources from alternate uses that the Company's Board of Directors and management deem to
be in the best interests of the Company and its shareholders. This is the type of micro
management by shareholders that the Commission sought to enjoin in the 1998 Release.
The nature of FirstEnergy's business is to generate, distribute and transmit electricity. For
the reasons stated above, it is FirstEnergy's belief that any future decisions to alter the mix of
resources used to generate such electricity are the fundamental responsibility of management and
are not matters appropriate for shareholder oversight.

D. The Proposal May be Excluded Under Rule 14a-8(i)(7)Because It Relates To The
Company s Choice Of Technologies.
Although the Proposal is styled as a request for the Company to assemble a report, it
simultaneously intends to influence the Company's choice of technology and resources used to
generate electricity. The Staff has concurred in the exclusion of shareholder proposals relating to
the development of products and product lines, including choices of processes and technologies
used in the preparation of a company's products, as relating to a company's ordinary business
operations. lnAppliedDigital Solutions, Inc. (April25, 2006), the Staff concurred with the
exclusion of a proposal requesting a report on the "harm the continued sale and use of [radio
frequency identification] chips could have to the public's privacy, personal safety, and financial
security" because it related to the company's ordinary business operations, specifically, product
development. In CSX Corp. (January 24, 2011) ("CSX"), the Staff concurred in the exclusion of
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a proposal that CSX Corp. develop a kit that would allow it to convert the majority of its
locomotive fleet to a more efficient system as relating to the company's ordinary business, noting
that "[p ]roposals that concern a company's choice of technologies for use in its operations are
generally excludable under rule 14a-8(i)(7)." See also WPS Resources Corp. (February 16, 2001)
concurring in the exclusion of a proposal requesting, inter alia, that a utility company develop
new co-generation facilities and improve energy efficiency because the proposal related to "the
choice of technologies") ("WPS Resources"); and Union Pacific Corp. (December 16, 1996)
(concurring in the exclusion of a proposal requesting a report on the status of research and
development of a new safety system for railroads on the basis that the development and adaption
of new technology for the company's operations constituted ordinary business operations)
("Union Pacific").
Similar to the proposals in Applied Digital Solutions, CSX, WPS Resources and Union
Pacific, the Proposal relates to a specific process and technology used by the Company in
developing its product for sale, in this case, the generation of electricity for distribution and
transmission to over six million wholesale, municipal, industrial, commercial, residential and
other customers. As noted above and as disclosed in the Company's Form 10-K for the year
ended December 31, 2011, the Company's electricity generation asset portfolio consists of
approximately 30 operating plants, many containing a number of generating units of coal-fired,
nuclear, hydroelectric, oil and natural gas and wind capacity. Thus, by requesting a report on the
reduction of risk through diversification of the Company's energy resources to include increased
energy efficiency and renewable energy, the Proposal relates specifically to the processes and
technologies the Company chooses to use to generate electricity.
Furthermore, in Exxon Mobil Corp. (March 6, 2012) ("Exxon Mobil"), the Staff
concurred with the exclusion of a proposal that required the company to prepare a report
"discussing possible short and long term risks to the company's finances and operations posed by
the environmental, social and economic challenges associated with the oil sands." Exxon Mobil
Corp. noted in its no-action request that "[d]ecisions related to the use of oil sands in product
development are fundamental to management's ability to run the Company on a day-to-day basis,
and shareholders are not in a position to make an informed judgment on such highly technical
matters." Likewise and as mentioned above, FirstEnergy's choice of the mix of energy sources it
uses in its electric services business is fundamental to management's ability to run the Company
on a day-to-day basis and such decisions are based on highly technical matters regarding which
shareholders are not in the best position to judge.

E. The Proposal Does Not Focus On A Significant Policy Issue.
The Commission has recognized that "proposals relating to [ordinary business] matters
but focusing on sufficiently significant social policy issues ... generally would not be considered
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to be excludable." 1998 Release. As noted above, SLB 14E states that the excludability of a
proposal related to a risk assessment hinges on whether the underlying subject matter of the risk
assessment is a matter of ordinary business or a significant policy issue. While the Staff has
found some environmental proposals to focus on significant policy issues, the mere fact that a
proposal touches upon a significant policy issue does not mean that it focuses on such an issue. If
it does not focus on the significant policy issue or if it focuses on matters of ordinary business in
addition to a significant policy issue, as is the case here, Staff precedent indicates that the
proposal is excludable.
The Staff historically has taken the position that proposals related to day-to-day company
activities are excludable, regardless of the fact that such day-to-day activities could be tied to
larger social issues. See e.g., Assurant, Inc. (March 17, 2009) (concurring that the company could
exclude a proposal calling for a report on the company's plans to address climate change);
Foundation Coal Holdings, Inc. (March 11, 2009) (concurring that the company could exclude a
proposal calling for a report on how the company is responding to rising regulatory and public
pressure to significantly reduce the social and environmental harm associated with carbon
dioxide emissions from its operations and from the use of its primary products); CONSOL
Energy Inc. (February 23, 2009) (same); Alpha Natural Resources, Inc. (February 17, 2009)
(same); General Electric Co. (January 9, 2009) (concurring that the company could exclude a
proposal calling for a report on the costs and benefits of divesting the company's nuclear energy
investment and instead investing in renewable energy); Arch Coal, Inc. (January 17, 2008) (same
as Foundation Coal Holdings above); Centex Corporation (May 14, 2007) (concurring that the
company could exclude a proposal calling for management to "assess how the company is
responding to rising regulatory, competitive and public pressure to address climate change" as an
evaluation of risk relating to the company's ordinary business); Ryland Group, Inc. (February 13,
2006) (concurring that the company could exclude a proposal calling for a report on the
company's "response to rising regulatory, competitive and public pressure to increase energy
efficiency" as an evaluation of risk relating to the company's ordinary business); Hewlett
Packard Company (December 12, 2006) (same); Newmont Mining Corp. (February 5, 2005)
(concurring that the company could exclude a proposal calling for management to review "its
policies concerning waste disposal" at certain of its mining operations, "with a particular
reference to potential environmental and public health risks incurred by the company"); Ford
Motor Company (March 2, 2004) (concurring that the company could exclude a proposal calling
for an annual report on climate change science where the request set forth "the specific method
of preparation and the specific information to be included in a highly detailed report"); American
International Group, Inc. (February 11, 2004) (concurring that the company could exclude a
proposal calling for a report providing a comprehensive assessment of strategies to address the
impacts of climate change on the company's business); Chubb Corporation (January 25, 2004)
(same); and Cinergy Corp. (February 5, 2003) (concurring that the company could exclude a
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proposal requesting a report on, among other things, economic risks associated with the
company's past, present and future emissions of certain substances).
As illustrated above, a proposal and supporting statement are excludable if their overall
focus (as opposed to the scope of the resolution) is not on a significant policy issue or other
matter that is outside of ordinary business. See Walt Disney Co. (December 15, 2004)
(concurring in the exclusion of a proposal because "although the proposal mentions executive
compensation [a significant policy issue], the thrust and focus of the proposal is on the ordinary
business matter of the nature, presentation and content of programming and film production").
For example, in Dominion Resources, Inc. (February 3, 2011) ("Dominion Resources"), the
proposal requested that the company initiate a program to provide financing to horne and small
business owners for installation of rooftop solar or wind power renewable generation, noting that
such a program would help Dominion achieve the important goal of "stewardship of the
environment." The Staff concurred in the exclusion of the proposal, even though the proposal
touched the environment, noting that the proposal related to "the products and services offered
for sale by the company." Most recently, in Exxon Mobil, the Staff concurred in the exclusion of
a proposal because "the proposal addresses the 'economic challenges' associated with the oil
sands and does not ... focus on a significant policy issue."
Similar to the proposal in Dominion Resources and Exxon Mobil, while the Proposal
touches on an environmental issue, the Proposal's main focus is on the energy efficiency and
renewable energy, focusing on matters related to economic savings and infrastructure matters.
Based on the supporting statement, it does not appear that the desired reduction of risk is
environmentally driven. The supporting statement is 11 paragraphs long, but only one paragraph
addresses risks related to climate change and the environment.
Similar to the Dominion Resources proposal and Exxon Mobil, the Proposal mentions
and focuses on the non-environmental aspects of the generation of electricity to such an extent
that the Proposal should not be characterized as an environmental proposal. The bulk of the
Proposal focuses on issues that are not necessarily directly related to environmental concerns: (i)
aging infrastructure (paragraph two), (ii) the prevalence of renewable generating resources
(paragraph four), (iii) declining costs of solar power (paragraph five), (iv) potential energy cuts
to energy consumption (paragraph seven), (v) increased budgets for electric efficiency programs
(paragraph eight), (vi) energy savings (paragraph nine) and (vii) costs of energy efficiency
targets (paragraph 10).
The proposal in Chesapeake Energy Corp. (Apri113, 2010) (declining to concur in the
exclusion of a proposal that sought a report on various environmental issues relating to the
company's hydraulic fracturing operations because "the proposal focuses primarily on the
environmental impacts of Chesapeake's operations") provides a helpful contrast. That proposal's
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supporting statement emphasized the effect hydraulic fracturing has on the earth and discussed
the chemicals that it releases into the environment, and its resolution focused solely on
environmental concerns. The Proposal, however, focuses on economic, infrastructure, efficiency
and various other matters related to the generation of electricity. While it may be argued that the
discussion about energy efficiency and renewable energy relates to environmental concerns, the
subject matter of the supporting statement is much broader.
The type of report requested by the Proposal necessarily entails the Company's
assessment of its generation of electricity, and the Proposal and the supporting statements
suggest that the reason to do so is for economic efficiency and infrastructure purposes. Similar to
Dominion Resources and Exxon Mobile, the overall focus of the Proposal is not limited to a
significant policy issue such as the environment, and the Proposal is therefore excludable under
Rule 14a-8(i)(7).

II.
The Proposal May Be Excluded Under Rule 14a-8(i)(3) Because It Is Impermissibly
Vague And Indefinite So As To Be Inherently Misleading.
The Proposal fails to define a critical term and otherwise provide guidance on what is
necessary to implement it. Thus, the Proposal is excludable under Rule 14a-8(i)(3) as it is
impermissibly vague and indefinite so as to be inherently misleading. Rule 14a-8(i)(3) permits
the exclusion of a shareholder proposal if the proposal or supporting statement is contrary to any
of the Commission's proxy rules or regulations, including Rule 14a-9, which prohibits materially
false or misleading statements in proxy soliciting materials. The Staff consistently has taken the
position that vague and indefinite shareholder proposals are inherently misleading and therefore
excludable under Rule 14a-8(i)(3) because shareholders cannot make an informed decision on
the merits of a proposal without at least knowing what they are voting on. See StaffLegal
Bulletin No. 14B (September 15, 2004) (noting that "neither the stockholders voting on the
proposal, nor the company in implementing the proposal (if adopted), would be able to determine
with any reasonable certainty exactly what actions or measures the proposal requires"). See also
Dyer v. SEC, 287 F.2d 773, 781 (8th Cir. 1961) ("[I]t appears to us that the proposal, as drafted
and submitted to the company, is so vague and indefinite as to make it impossible for either the
board of directors or the stockholders at large to comprehend precisely what the proposal would
entail.").
Moreover, the Staff has, on numerous occasions, concurred that a shareholder proposal
was sufficiently misleading so as to justify its exclusion where a company and its shareholders
might interpret the proposal differently, such that "any action ultimately taken by the [c]ompany
upon implementation [of the proposal] could be significantly different from the actions
envisioned by shareholders voting on the proposal." Fuqua Industries, Inc. (March 12, 1991)
("Fuqua Industries"). See also Bank ofAmerica Corp. (June 18, 2007) (concurring with the
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exclusion of a shareholder proposal in reliance on Rule 14a-8(i)(3) calling for the board of
directors to compile a report "concerning the thinking of the Directors concerning representative
payees" as "vague and indefinite"); and Puget Energy, Inc. (March 7, 2002) (permitting
exclusion of a proposal requesting that the company's board of directors "take the necessary
steps to implement a policy of improved corporate governance").
Under these standards, the Staff has consistently concurred with the exclusion of
proposals where such proposals fail to define critical terms or phrases or otherwise fail to
provide guidance on what is required to implement the proposals. Specifically, in Bank of
America Corp. (February 25, 2008), the proposal requested that the company amend its policies
"to observe a moratorium on all financing, investment and further involvement in activities that
support MTR [(mountain top removal) projects]," but failed to define what would constitute
"further involvement" and "activities that support MTR [projects]." The Staff concurred with the
exclusion of the proposal under Rule 14a-8(i)(3) as vague and indefinite. Likewise, in Wendys
International, Inc. (February 24, 2006), the Staff concurred with the omission of a shareholder
proposal in reliance on Rule 14a-8(i)(3) where the proposal requested a report on the progress
made toward "accelerating development" of controlled-atmosphere killing, but failed to define
the critical terms "accelerating" and "development."
As noted above, the Proposal fails to define a critical term and otherwise provide
guidance on what is necessary to implement it. Specifically, the Proposal does not define what is
meant by the term "risk." Neither the Proposal, nor the supporting statement is clear on how the
term "risk" is to be defined or evaluated. In this regard, due to the nature of the supporting
statement to the Proposal, it is unclear what "risk" or "risks" are contemplated by the Proposal.
Is the Proponent referring to the reduction of risk related to environmental matters, aging
infrastructure, or economic efficiency and rising energy costs? Because the Proposal fails to
identify the context of the term "risk," and fails to otherwise clarify how the Company's mix of
resources should be diversified to reduce risk, shareholders voting on the Proposal might
interpret it differently, such that "any action ultimately taken by the [c]ompany upon
implementation [of the proposal] could be significantly different from the actions envisioned by
shareholders voting on the proposal." Fuqua Industries.
Thus, the Proposal, as with the proposals in the precedents cited above, falls within a long
line of vague proposals where the Staff has concurred with exclusion under Rule 14a-8(i)(3). See
Eastman Kodak Co. (March 3, 2003) (proposal seeking to cap executive salaries at $1 million "to
include bonus, perks, stock options" failed to define various terms and gave no indication of how
the options were to be valued); Pfizer Inc. (February 18, 2003) (proposal requesting that the
Board "make all stock options to management and the Board of Directors at no less than the
highest stock price" failed to define critical elements or otherwise provide guidance on what
would be necessary to implement it); General Electric Co. (February 5, 2003) (proposal urging
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the Board to "seek shareholder approval of all compensation for Senior Executives and Board
members not to exceed more than 25 times the average wage of hourly working employees"
failed to define critical terms or otherwise provide guidance on how to measure those terms);
General Electric Co. (January 23, 2003) (proposal seeking "an individual cap on salaries and
benefits of one million dollars for G.E. officers and directors" failed to define the critical term
"benefits" or otherwise provide guidance on bow benefits should be measured for purposes of
implementing the proposal). In addition, under prior Rule 14a-8(c)(3), which also prohibited
vague and indefinite proposals, the Staff concurred in exclusion of a proposal that sought to
prohibit a company from "interfering" with the "government policy" of certain foreign
governments, noting that "the proposal, if implemented, would require the Company to make
highly subjective determinations concerning what constitutes 'interference' and 'government
policies' as well as when the proscriptions of the proposal would apply." American Telephone
and Telegraph Co. (January 12, 1990).
Accordingly, we believe that the Proposal is impermissibly misleading as a result of its
vague and indefinite nature and, thus, is excludable under Rule 14a-8(i)(3).

III.
The Proposal May Be Excluded Pursuant To Rule 14a-8(i)(10) Because The
Company Has Already Substantially Implemented The Proposal.
The Proposal requests that the Company produce a report on actions that it is taking or
will take to reduce risk by diversifying the Company's energy resources to include increased
energy efficiency and renewable energy resources. As detailed below, the Company has already
undertaken numerous initiatives to diversify its energy sources, increase efficiency and provide
information to shareholders and the general public regarding its environmental efforts, including
those initiatives related to the expansion of new and effective technologies related to electricity
generation. The Company has spent more than $10 billion on environmental protection efforts
since the Clean Air Act became law in 1970 and reduced its C02 emission rate by 16 percent
through this period. In 2012, in response to various environmental regulations, the Company
announced plans to deactivate nine coal-fired power plants with a total capacity of 3,349 MW
located in Ohio, Pennsylvania, Maryland, and West Virginia. Units at three of these coal-fired
plants will continue to operate over the near term pursuant to Reliability Must Run arrangements
with PJM Interconnection, LLC. Mter all of these units have been deactivated, nearly 100
percent of the power provided by the Company will come from resources that are non- or low
emitting, with approximately 87 percent of the Company's remaining plants equipped with water
cooling towers that minimize the need for additional intake water.
The Company has been forthcoming in its disclosures about environmental matters and
has recently expanded its SEC disclosure on how it is managing regulatory and environmental
issues relating to its electrical power generation operations, energy efficiency and renewable
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energy. For example, the Company includes disclosure regarding distributed energy resources
such as fuel cells, solar and wind systems and energy storage technologies in its Annual Report
on Form 10-K. As reported in its Form 10-K, the Company is currently testing the world's
largest utility-scale fuel cell system to determine its feasibility for augmenting generating
capacity during summer peak-use periods and has updated its website and made disclosures in its
public filings about environmental matters.
In addition to disclosure in its SEC reports, the Company has made available on its
website a Sustainability Report that includes the steps that have been taken by the Company to
address the challenge of climate change. 1 The report details the Company's operations, including
its generation portfolio which now includes more than 2,300 megawatts of hydro, pumped
storage hydro, wind and solar generation either owned or under contract. FirstEnergy is one of
the largest providers of wind energy in its service region. As disclosed in its Sustainability
Report, FirstEnergy plans to expand its use of renewable energy and energy storage.
The Company is subject to energy efficiency mandates in many of the states where its
utility companies operate that are designed to slow the anticipated demand for electricity. In
Ohio, FirstEnergy's companies offer a portfolio of programs for residential and commercial
customers including rebates on the purchase of new, efficient appliances and products; rebates on
the cost of home energy audits and heating, ventilation and air conditioning (HVAC)
replacements; an incentive to recycle older, less-efficient refrigerators, freezers and room air
conditioners; and programs for low-income customers. The utility companies' programs for
commercial and industrial customers provide incentives to install efficient lighting, motors,
drives and other equipment. In addition, the utility companies offer retroactive incentives for
qualified investments in energy improvements. All of these programs and others are intended to
help the utility companies meet Ohio's mandated goals to reduce electricity usage 22.2 percent
by 2025 and peak demand 7.75 percent by 2018.
FirstEnergy's Pennsylvania utility companies offer energy efficiency programs that
largely mirror the programs available in Ohio. Energy efficiency mandates in Pennsylvania
require FirstEnergy's utilities to reduce electricity usage by three percent and peak demand 4.5
percent by May 31, 2013. New targets for energy efficiency have been established for 2016-22
percent for Metropolitan Edison Company, two percent for Pennsylvania Power Company, 2.2
percent for the Potomac Edison Company and nine percent for West Pennsylvania Power
Company of baseline consumption during the period from June 1, 2009 and May 31, 2010.

1

The Sustainability Report is publicly available at
htlps://www.firstcncrgycom.com/contcnt/dam/newsroom/files/Sustainability%20Rcport low%20rcs .pdf.
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In Maryland, the Company's Potomac Edison subsidiary offers rebates and incentive
programs under the state's EmPOWER Maryland program to reduce energy consumption and
demand 15 percent by 2015. Potomac Edison's portfolio of programs also is similar to those
offered in Ohio and Pennsylvania, with rebates and incentives that provide customers with
opportunities to save both money and energy by investing in energy efficiency improvements.
Rates for electric utility customers in New Jersey include a charge that funds the New
Jersey Clean Energy programs owned by the state's Office of Clean Energy.
While West Virginia does not currently have legislation mandating energy efficiency,
FirstEnergy's utility subsidiaries in that state provide two energy efficiency programs- one for
low-income customers and one for government, commercial and industrial facilities.
FirstEnergy continues to pursue new sources of clean, renewable energy and other
opportunities to meet customers' needs in an environmentally sound manner. The diversity of
the Company's renewable energy portfolio continues to grow.
To expand the Company's wind portfolio, the Company entered into an agreement to
purchase 100 MW of output from the Blue Creek Wind Farm, the first large-scale wind operation
to begin construction in Ohio. This project will bring the Company's amount of available wind
power to nearly 500 MW, strengthening its position as one of the largest providers of renewable
energy in the region and helping the Company to meet Ohio's renewable energy mandates.
The Company has long-term contracts to purchase approximately 26 MW of solar
renewable energy credits from solar projects in Ohio, Pennsylvania and New Jersey, including
output from a solar array installed at a Campbell's Soup facility in Napoleon, Ohio. The
Company also has a long-term contract to purchase the output from the Maryland Solar Farm,
the largest solar facility planned for the East Coast. This project is scheduled to begin producing
electricity in 2013.
The Company also has more than 1,800 MW of hydroelectric generating capacity, most
of it from pumped-storage hydro facilities. The facilities act as a means of storing energy for use
when it is needed most. During times of low demand for electricity, water is pumped uphill into
a high-elevation reservoir. When demand for electricity is at its peak, the stored water is released
to flow through turbines to produce electricity.
In addition to solar and wind Renewable Energy Credits ("RECs"), the Company also
manages a large portfolio of RECs in Ohio, including those created from landfill gas, municipal
solid waste and biomass projects. In New Jersey, the Company's manages a Solar REC program
approved by the Board of Public Utilities to encourage the development of solar energy
resources in the state.
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Additionally, the Company's Environmental Report, dated Spring 2012, addresses
reduction of risk through energy efficiency and renewable energy resources? The Environmental
Report provides an update to shareholders regarding the Company's efforts related to new
sources of clean, renewable energy. As reported in FirstEnergy's Environmental Report,
FirstEnergy Solutions Corp. ("FES") is one of the largest providers in the Company's region of
renewable energy, with more than 2,300 MW of hydro, pumped-storage hydro, wind and solar
generation either owned or under contract. In this regard, diversity of PES's renewable energy
portfolio has grown significantly since 2007, putting FES in a strong position to meet changing
environmental requirements. To better inform shareholders of the Company's efforts in
connection with energy efficiency and renewable energy, the Environmental Report provides
updates on matters related to resources such as wind, solar and hydroelectric, as well as energy
storage.
Further, in its Environmental Report, the Company reports on its commitment to energy
efficiency and smart grid technology as mandated in the states where its generating companies
operate and provides a discussion regarding research and development within the electric
industry. Such research and development discussion address the actions that the Company could
take to reduce risk in the future. For example, the Company reports on the long history of
supporting research and demonstration projects through the Electric Power Research Institute
and universities in the areas of fuel cells, solar and wind generation and energy storage
technologies.
The Company believes it has already taken appropriate actions to report on actions the
Company is taking or could take to reduce risk throughout its energy portfolio. Disclosure
contained in the Company's SEC reports, Sustainability Report and Environmental Report
address the reduction of risk through diversification of the Company's energy resources to
include increased energy efficiency and renewable energy resources.
The Staff has allowed the exclusion of shareholder proposals in similar situations. See
Alcoa Inc. (February 3, 2009); Wal-Mart Stores, Inc. (March 10, 2008); and Johnson &Johnson
(February 22, 2008). The companies inAlcoa, Wal-Mart andlohnson &Johnson were able to
exclude shareholder proposals requesting a global warming report that discussed how the
companies may have affected global warming to-date and in the future. Likewise, the Proposal
requests a report on actions the Company is taking or could take to reduce risk through
diversifying its energy resources. The Staff concluded that Alcoa Inc., Wal-Mart Stores, Inc. and

2

The Environmental Report is publicly available at
https:ijwww.firstencrgycom.com/content/darn!cnvironmcntal!files/Environmental%20Rcport%202012.pdf.
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Johnson & Johnson had substantially implemented the proposals because of sustainability reports
and other global warming materials on the company websites.
Accordingly, based on Staff precedent and the Company's environmental initiatives and
disclosure efforts, we request the Staff's concurrence that the Company may exclude the
Proposal from the 2013 Proxy Materials pursuant to Rule 14a-8(i)(10) because the Company has
already substantially implemented the essential objective of the Proposal.
CONCLUSION
For the reasons stated above and in accordance with Rules 14a-8(i)(7), 14a-8(i)(3) and
14a-8(i)(10), the Company requests confirmation that the Staff will not recommend any
enforcement action if, in reliance on the foregoing, the Company excludes the Proposal from
FirstEnergy's 2013 Proxy Materials. If the Staff disagrees with FirstEnergy's conclusion to omit
the Proposal, we request the opportunity to confer with the Staff prior to the final determination
of the Staff's position.
If you have any questions or desire additional information, please call the undersigned at
(212) 872-1016.
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THOMAS P. DiNAPOLI
STATE COMPTROLLER

STATE OF NEW YORK
OFFICE OF THE STATE COMPTROLLER

November 30, 2012
Ms. Rhonda Ferguson
Vice President and Corporate Secretary
FirstEnergy Corp.
76 South Main Street
Akron, OH 44308-1890

& CASH MANAGEMENT
633 Third Avenue-31st Floor
New York, NY 10017
Tel: (212) 681-4489
Fax: (212) 681-4468

RECleiVED

DEC

o3 2012

Asufats"t Soeretary'&
Office

Dear Ms. Ferguson:
The Comptroller of the State ofNew York, The Honorable Thomas P. DiNapoli, is the
sole Trustee ofthe New York State Common Retirement Fund (the "Fund") and the
administrative head ofthe New York State and Local Employees' Retirement System and
the New York State Police and Fire Retirement System. The Comptroller has authorized
me to inform FirstEnergy Corp. of his intention to offer the enclosed shareholder
proposal on behalf of the Fund for consideration of stockholders at the next annual
meeting.

I submit the enclosed proposal to you in accordance with rule 14a-8 of the Securities
Exchange Act of 1934 and ask that it be included in your proxy statement.
A letter from J.P. Morgan Chase, the Fund's custodial bank, verifying the Fund's
ownership, continually for over a year, of FirstEnergy Corp. shares, will follow. The
Fund intends to continue to hold at least $2,000 worth of these securities through the date
of the annual meeting.
We would be happy to discuss this initiative with you. Should the board decide to
endorse its provisions as company policy, we will ask that the proposal be withdrawn
from consideration at the annual meeting. Please feel free to contact me at (212) 681
4823 should you have any further questions on this matter.
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Energy Efficiency and Renewable Energy
WHEREAS:
Navigant Consulting recently observed that, "changes underway in the 21st
century electric power sector create a level and complexity of risks that is
perhaps unprecedented in the industry's history."
In 2008, Brattle Group projected that the U.S. electric utility industry would need
to invest capital at historic levels between 2010 and 2030 to replace aging
infrastructure, deploy new technologies, and meet consumer needs and
government policy requirements. Brattle predicted that total industry-wide capital
expenditures from 2010 to 2030 would amount to between $1.5 and $2.0 trillion.
In May 2011, a National Academy of Sciences report warned that the risk of
dangerous climate change impacts grows with every ton of greenhouse gases
emitted, and reiterated the pressing need for substantial action to limit the
magnitude of climate change and to prepare to adapt to its impacts. The report
also emphasized that, "the sooner that serious efforts to reduce greenhouse gas
emissions proceed, the lower the risks posed by climate change, and the less
pressure there will be to make larger, more rapid, and potentially more expensive
reductions later."
The Tennessee Valley Authority's recent integrated resource plan, which
employed a sophisticated approach to risk management determined that the
lowest-cost, lowest-risk strategies involve diversifying the company's resource
portfolio by increasing investments in energy efficiency and renewable energy.
Twenty-nine states have renewable portfolio standards or goals and over 35% of
new power generation capacity in the past five years has come from renewable
generating resources.
In October 2011, analysis by Bank of America stated, "Rapidly declining costs
are bringing solar much closer to parity with average power prices, especially in
sunny regions. By 2015, the economics of utility-scale photovoltaic energy in
sunny areas and residential rooftop in high-cost regions should no longer require
government subsidies."
A 2009 study by McKinsey & Company found that investments in energy
efficiency could realistically cut U.S. energy consumption by 23 percent by 2020.
These efficiency gains could save consumers nearly $700 billion.
In July 2012, the Institute for Electric Efficiency indicated that budgets for electric
efficiency programs increased to $6.8 billion in 2011, up from $3.2 billion in 2008.
Many electric utilities have helped their customers achieve significant energy

savings of at least 1% of the utility's annual electricity sales including Idaho
Power, Nevada Power, PG&E, MidAmerican Energy, Salt River Project,
Interstate Power and Light, and Massachusetts Electric.
FirstEnergy has argued that Ohio's energy efficiency targets are expensive and
unnecessary and has proposed that the targets be revisited.

RESOLVED:
Shareholders request a report [reviewed by a board committee of independent
directors] on actions the company is taking or could take to reduce risk
throughout its energy portfolio by diversifying the company's energy resources to
include increased energy efficiency and renewable energy resources. The report
should be provided by September 1, 2013 at a reasonable cost and omit
proprietary information.
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Patrick Doherty
Director .. Corporate Ooverr.ance
·633 Third Avenue- 31 11 Floor
New York, NY 10017
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STATB OP NEW YORK
OFFICJJ OFTliESTATECOMPTROLLER

633 Third Avenuc-31 11 Floor
Now York, NY 10017
Tel: (212) 681·4489
Pax: (211) 681·4468

November 29~ 2012
Ms. Cathy J. Hart
Corporate Secretary
Xcel Energy Inc.
414 Nicollet Mall Suite SOO
Minneapolis. Minnesota 55401 "1 ~93

Dear Ms. Hru:t:
The Comptroller ofthe State ofl\ ew York, The Honorable Thomas P. DiNapoli, is the
sole Trustee of the New York State Common Retirement Fund (the "F1md") and the
administrative head ofthe New York State and Local Employees' Retirement System and
the New York State Police and Fire Retirement System. The Comptroller has authorized
me to infonn Xcel Energy Inc. of his intention to offer the enclosed shareholder proposal
on behalf of the Fund for considecatiou.ofstockholders at the next ailnual meeting.
I submit the enclosed proposal to you in accordance with rule 14a-8 ofthe Securities
Exchange Act of 1934 and ask th lt it be included in your proxy statement.
A letter from J.P. Morgan Chase, the Fund's custodial bank, verifYing the Fund's
ownership, continually for over a year, ofXcel Energy Inc. shares, will follow. The Fund
intends to continue to hold at leaH $2,000 worth of these securities through the date of
the annual meeting.
We would be happy to discuss th.s initiative with you. Should the ooard decide to
endorse its provlslons as company policy, we will ask that the proposal be withdrawn
from consideration at the axmual :neeting. Please feel free to contact me at (212) 681
4823 should you have any further questions on this matter.
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Energy Efficiency and Renewable Energy
WHEREAS:
Navlgant Consulting recently ,,bserved that, "changes underway In the 21st
century electric power sector c:reate a level and complexity of risks that is
perhaps unprecedented In the Industry's history.''
In 2008, Brattle Group projected that the U.S. electric utility Industry would need
to invest capital at historic levels between 2010 and 2030 to replace aging
Infrastructure, deploy new technologies, and meet consumer needs and
government policy requiremerts. Brattle predicted that total industry-wide capital
expenditures from 2010 to 20f.O would amount to between $1.5 and $2.0 trillion.
In May 2011. a National Academy of Sciences report warned that the risk of
dangerous climate change Impacts grows wlth every ton of greenhouse gases
emitted, and reiterated the pressing need for substantial action to limit the
magnitude of climate change nnd to prepare to adapt to Its Impacts. The report
also emphasized that...the sooner that serious efforts to reduce greenhouse gas
emissions proceed, the lower ~he risks posed by climate change, and the less
pressure there will be to make larger, more rapid, and potentially more expensive
reductions later."
The Tennessee Valley Authority•s recent integrated resource plan, which
employed a sophisticated app•'Oach to risk management determined that the
lowest..cost, lowest-risk strate~ies involve diversifying the company's resource
portfolio by increasing Investments In energy efficiency and renewable energy.
Twenty-nine states have renewable portfolio standarde or goals and over 35% of
new power generation capacity in the past five years has coma from renewable
generating resources.
In October 2011, analysis by Bank of America stated, 11Rapldly decllning costs
are bringing solar much closer to parity with average power prices, especially in
sunny regions. By 2015, the ei"'..onomics of utility-scale photovoltaic energy In
sunny areas and residential rooftop In high-cost regions should no longer require
government subsidies."
A 2009 study by McKinsey & Company found that Investments in energy
efficiency could realistically cu·: U.S. energy consumption by 23 percent by 2020.
These efficiency gains could s~ve consumers nearly $700 billion.
In July 2012, the Institute for Electric Efficiency indicated that budgets for electric
efficiency programs increased to $6.8 billion In 2011. up from $3.2 billion in 2008.
Many electric utilities have helped their customers achieve significant energy
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savings of at least 1% of the utility's annual electricity sales Including Idaho
Power, Nevada Power, PG&E, MidAmerlcan Energy, Salt River ProJect,
Interstate Power and Light, and Massachusetts Electric.
FirstEnergy has argued that 0111o's energy efficiency targets are expensiVe and
unnecessary and has propose1 that the targets. be revisited.

RESOLVED:
Shareholders request a report [reviewed by a board committee of Independent
directors] on actions the comp:any Is taking or could take to reduce risk
throughout its energy portfolio by diversifying the company's anergy resources to
include increased energy efficiency and renewable energy resources. The report
should be provided by September 1, 2013 at a reasonable cost and omit
proprietary information.
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FirstEnergy Corp.
Daniel M Dunlap to: pdoherty

1211312012 01:27PM

Bee: Daniel M Dunlap
From:
To:

Daniel M Dunlap/FirstEnergy
pdoherty@osc.state.ny.us

Bee:

Daniel M Dunlap/FirstEnergy

Mr. Doherty,
As a follow-up to our earlier telephone conversation and as requested, attached is the fax we
received with the letter addressed to Xcel Energy Inc. To our knowledge, we have not received
any other correspondence such as an original letter in the mail that you mentioned or any
ownership letter referred to in the letter.
Please reply or call to let me know what you find on your end.
Thank you,

~

2012121l1l2219327.pdf - 20121213132219327.pdf

Daniel M. Dunlap, Esq.
Assistant Corporate Secretary
FirstEnergv Coro.
Phone:

Fax:
E-Mail:

:=:
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Tel.. (212) 681·4823

Patrick Doherty

Director· Corporate Goverr.ance
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·633 Third Avenue- 31 Floor
New York, NY 10017
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633 Third Avenuc•W' Floor
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November 29.2012
Ms. Cathy J. Hart
Corporate Secretary
XooJ. Energy Inc.
414 Nicollet Mall Suite 500
Minneapolis, Minnesota 5S40 H

~93

Dear Ms. Hart:
Tho Comptroller oft'h~ Stato of't- ew York, The Honorable Thomas P. DiNapoli, is tbe
sole Trustee oftbe New York Stat~ Common Retirement P\U\d (the '4Fund',) and the
administrative head oftlle New 'York Stat~ and Loonl Employees' Retlrem~nt System and
the New York Stato Polioe artd Fite Retirement System, The Comptrolle1· has autl\orl2ed
me to infonn Xoel Ene.rgy Inc. of his intetttlon to offet th~ en~J.osed $1\areholdor proposal
on behalf ofthe Fund for oon$lde ration of stockholders at the next annual meeting.
1submlt the enolosed proposal to you in accordanc¢ with rnle 141lw8 Qf the Securities
Exch~ngo Aot of 1934 and ask th 1t lt bo included in your proxy statement,
A lette.r from J.P. Morsan Chase, tho Fund's cuatodl.al bank, verifying the Fund's
ownership, condnmdly for ovox- ft year} ofXcel Energy Inc. 11haros, will follow, The Fund
intend11 to co1\tinuo to hold at leaH $2,000 worth ofthose seouritle$ through the date ot
the annual meatlns.

We would be happy to dlsouss th.s inhf"lvo with you.• Should tl)B board deoldo to
endorse Its provisions as company poUoy, we will ftSk that the proposal bo wltbdrftwn
:from QOX\tddoranon at tho annum :needng. Plense feel tree to contaot me at (212) 681·
4823 should you have IU\Y 1\uthel' questions ol\ this matter.
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Energy Efficlonoy and Renewable energy
WHEREAS:

Navlgant Conaultlng recently ,,bserved that, "changes undeJWay In the 21st
century eJeotrto power sector c:reate alevel and complexity of risks that Is
perhaps unprecedented In the Industry's hlato!Y."

In 2008, Brattle Group projeotftd that the u.s. electric utility lnduetry would need
to invest o~pltat at historic lev~'ls between 2010 snd 2030 to replao& aging
Infrastructure, deploy new technologies, and meet consumer needs and
government policy requlremerts. Brattle predioted that totQIIndustry·wlde capital
expenditures from 201 oto 20~·0 would amount to between $1.5 and $2.0 trillion.
In May 2011, a National Aoac;fomy of Sciences report warned that the risk of
dan"eroua climate change Impacts grows with every ton of greenhouse gaeaa
emitted, and relterated the pressing need for substantial action to limit the
magnitude of ollmate ohange nnd to prepare to adapt to Its Impacts. The report
also emphasized that, "the socmer that serious efforts to reduoe greenhouse gas
emissions prooe0a, the lower ';he rlske posed by climate change, Sind the less
pressure there will be to make larger, more rapid, and potentially more expen&ive
reductions later. 11

The Tennessee Valley Authority'a recent integrated resouro~ plan, which ·
employed a sophlstloated app•·oach to risk management determined that the
lowest-oost, lowest·rfek strate&~les Involve diversifying the company's reaouroe
portfolio by inoreaslng Investments In energy e1.floienoy and tan&wable energy.
Twenty-nine atate& haw~ renewable portfolio &tandard& or goal~ and over 36% of
new powergener~tlon oapaoltv In the paet flva years hae come from renowsble
generating resouroas.
In October 2011, analysis by E:ank of Amerloa stated, ''Rapidly declining ooBts

are bringing solar muoh ofoser to parity with average power prices, eepeclally fn

sunny regions. ay 2016, the e<",onomlos of utlllty-soale photovoltafo energy In
sunny areas and residential rooftop In hlgh·¢O$t regtone should no longer require
government eubsldles. ~
A 2009 study by MoKlnsey & c:ompany found that Investments In GMrgy
efficiency could realistically cu•: U.S. energy consumption by 23 percent by 2020.
These efflolenoy galne ooufd s~ve consumers nearly $700 billion.

In July 2012, the Institute for electric Efflorenoy Indicated that budgets for eleetrlc
Increased to $6.8 billion In 2011. up from $3.2 billion Jn 2008.

~fflolenoy programs

Many eleotrlo utilities have helped their customers aohi$V$ $lgnlflcant energy

I.
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aavlnga of at least 1% of the utility's annual eleotrlolty s&~lea Including Idaho
Power, Nevada Power, PG&E, MldAmarloan Energy, SEtlt River Proleot,
Interstate Power and L.lght, antj Ma$saohusetts Eleotrlo.
PlrstEnergy has argued that Ol1Jo's energy effiolenoy targets are expensiVe and
unnece8sary and hae propose-:! that the targets be revisited.
RESOLVED:

Shareholders request a report [reviewed by a board committee of Independent
dlreotore] on actlone the comp:~ny Is taking or could take to reduce rlek
throughout Its energy portfolio by divel'Slfylng the company's energy resources to
Include Increased energy efficiency and renewable energy resouroe&. The report
should be provided by September 1, 2013 at a rt.taeonable cost and omit
proprietary Information.
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