UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
WASHINGTON,

D.C. 20S49

DIVISION OF
CORPORATION FINANCE

February 15, 2013

Ronald 0. Mueller
Gibson, Dunn & Crutcher LLP
shareholderproposals@gibsondunn.com
Re:

Bank of America Corporation
Incoming letter dated January 7, 2013

Dear Mr. Mueller:
This is in response to your letter dated January 7, 2013 concerning the shareholder
proposal submitted to Bank of America Corporation by Ray T. Chevedden. We also have
received a letter on the proponent's behalf dated January 16, 2013. Copies of all of the
correspondence on which this response is based will be made available on our website at
http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For your reference, a
brief discussion of the Division's informal procedures regarding shareholder proposals is
also available at the same website address.
Sincerely,
TedYu
Senior Special Counsel
Enclosure
cc:

John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

February 15,2013

Response of the Office of Chief Counsel
Division of Corporation Finance
Re:

Bank of America Corporation
Incoming letter dated January 7, 2013

The proposal requests that the executive pay committee adopt a policy requiring
that senior executives retain a significant percentage of shares acquired through equity
pay programs until reaching normal retirement age.
We are unable to concur in your view that Bank of America may exclude the
proposal under rule 14a-8(i)(10). Based upon the information you have presented, it
appears that Bank of America's policies, practices, and procedures do not compare
favorably with the guidelines of the proposal and that Bank of America has not, therefore,
substantially implemented the proposal. Accordingly, we do not believe that Bank of
America may omit the proposal from its proxy materials in reliance on rule 14a-8(i)(1 0).
Sincerely,
Norman von Holtzendorff
Attorney-Adviser

DIVISION OF CORPORATiON FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility witll respect to
matters arising under Rule l4a-8 [17 CFR240.14a':"8], as with other matters under th<? proxy
rules, is to aid those who must comply With the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholde-r proposal
~der Rule l4a-8, the Division'sstaff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company's proxy materials, a<> well
as ariy information furnished by the proponent or the proponent's representative.
Although Rule 14a-8(k) does not require any commucications from shareholders to the
Commission's staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or notactivities
proposed to be taken would be violative of the statute or nile involved. The receipt by the staff
of such information; however, should not be construed as changing the staff's informal
procedures and proxy review into a formal or adversary procedure.
It is important to note that the staff's and Commission's no-action responses to
Rule 14a-8(j) submissions reflect only inforrtial views. The determinations reached in these no
action letters do not and cannot adjudicate the merits of a company's position With respect to the
proposal. Only a court such a$ a U.S. District Court can decide whether a company is obligated
.. to include shareholder.proposals in its proxy materials. Accordingly a discretionary ·
determination not to recommend or take Commission enforcement action, does not preelude a
proponent, or any shareholder of a-company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company's proxy
material.

JOHN CHEVEDDEN
*** FISMA & OMB Memorandum M-07-16 ***

January 16,2013
Office of Chief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 1 Rule 14a-8 Proposal
Bank of America Corporation (BAC)
Executives to Retain Stock
Ray T. Chevedden
Ladies and Gentlemen:
This is in regard to the January 7, 2013 company request concerning this rule 14a-8 proposal.
The company does not seem to address this text in the proposal:
"This policy shall supplement [add to] any other share ownership requirements that have been
established for senior executives ... "
The company does not discuss Pfizer Inc. (Jan. 9, 2013).
This is to request that the Securities and Exchange Commission allow this resolution to stand and .
be voted upon in the 2013 proxy.
Sincerely,

~-n_.. _,.._ _ __
cc: Ray T. Chevedden
BAC Corporate Secretary <bac_corporate_secretary@bankofamerica.com>

Proposal 4*- Executives To Retain Significant Stock
Resolved: Shareholders request that our executive pay committee adopt a policy requiring that
senior executives retain a significant percentage of shares acquired through equity pay programs
until reaching normal retirement age. For the purpose ofthis policy, normal retirement age shall
be defmed by the Company's qualified retirement plan that has the largest number of plan
participants. The shareholders recommend that the committee adopt a share retention percentage
requirement of25% of such shares.

~

The policy should prohibit hedging transactions for shares sub· ect to this olicy which are not
sales but reduce the risk of loss to the executive. This polic shall supplement y other share
ownership requirements that have been established for senior executtves, an should be
implemented so as not to violate our Company's existing contractual obligations or the terms of
any compensation or benefit plan currently in effect.
Requiring senior executives to hold a significant portion of stock obtained through executive pay
plans would focus our executives on our company's long-term success. A Conference Board
Task Force report on executive pay stated that holdNto-retirement requirements give executives
"an everNgrowing incentive to focus on long-term stock price performance."
This proposal should also be evaluated in the context of our Company's overall corporate
governance as reported in 2012:
GMI/The Corporate Library, an independent investment research firm, downgraded our company
to "F" with "Very High Governance Risk." Also "High Concern" in director qualifications and
"High Concern" in Executive Pay - $14 million for Thomas Montag.
GMI said our company has struggled with a long list of ongoing legal problems. In recent years,
our company has completed a number of controversial acquisitions, paid out billions in executive
bonuses, accepted $35 billion in emergency funding from the U.S. government, and allowed its
former CEO to walk away with $83 million in severance pay.
On December 6, 2011, Bank of America agreed to pay $315 million to settle claims by investors
who said they were misled about mortgage securities offerings by its Merrill Lynch unit. The
settlement resolves claims by investors, led by the Public Employees' Retirement System of
Mississippi pension fund, that Merrill misled them about the risks of$16 billion of mortgage
backed securities in 18 offerings. On December 21, 2011, Bank of America agreed to pay $335
million to settle claims that its subsidiary Countrywide had overcharged borrowers based on
race. In January 2012 Bank of America, JPMorgan Chase and three other U.S. banks reached a
$25 billion settlement with 49 states and the U.S. government to end a probe of abusive
foreclosure practices. Until the lawsuits and fmes stop corning and the company is free of major
legal trouble, our company will continue to present a very high level of risk to shareholders.
Please encourage our board to respond positively to this proposal to reduce this risk and to
protect shareholder value:

Executives To Retain Significant Stock- Proposal 4. *

GIBSON DUNN

Gibson. Dunn & Crutcher LLP
1050 Connecticut AVenue, N.W.
Washington, DC 20036-5306
Tel 202.955.8500
www.gibsondunn.com

Ronald 0. Mueller
Direct +1202;955.0071
Fax: +1 202,!i3();9569

RMueUer@glbsondunn.com
Client 04081.()()144

January 7, 2013

VIA EMAIL
Office ofChief Counsel
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549
Re:

Bank ofAmerica Corporation
Stockholder Proposal ofRay T. Chevedden
Securities Exchange Act of1934-Ru/e 14a-8

Ladies and Gentlemen:
This letter is to inform you that our client, Bank of America Corporation (the "Company"),
intends to omit from its proxy statement and form of proxy for its 2013 Annual Meeting of
Stockholders (collectively, the "2013 Proxy Materials") a stockholder proposal
(the "Proposal") and statements in support thereof received from Ray T. Chevedden, naming
John Chevedden as his designated representative (the "Proponent").
Pursuant to Rule 14a-8(:j), we have:
•

filed this letter with the Securities and Exchange Commission (the
"Commission") no later than eighty (80) calendar days before the Company
intends to file its definitive 2013 Proxy Materials with the Commission; and

•

concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) ("SLB 14D") provide that
stockholder proponents are required to send companies a copy of any correspondence that
the proponents elect to submit to the Commission or the staff ofthe Division of Corporation
Finance (the "Staff'). Accordingly, we are taking this opportunity to inform the Proponent
.that if the Proponent elects to submit additional correspondence to the Commission or the
Staff with respect to this Proposal, a copy ofthat correspondence should be furnished
concurrently to the undersigned on behalfofthe Company pursuant to Rule 14a-8(k) and
SLB 14D.

Brussels· Century City • Dallas· Denver • Dubai • Hong Kong· London • Los Angeles· Munich • New York
Orange County • Palo Alto • Paris· San Francisco • Sao Paulo· Singapore ·Washington. D.C.
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THE PROPOSAL
The Proposal states:
Resolved: Shareholders request that our executive pay committee adopt apolicy
requiring that senior executives retain a significant percentage of shaxes acquired
through equity pay programs until reaching normal retirement age. For the purpose
ofthis policy, normal retirement age shall be defined by the Company's quallfied
retirement plan that has the largest number ofplan participants. The shareholders
recommend that the committee adopt a share retention percentage r¢quirement of
25% of such shares.
The policy should prohibit hedging transactions for shares subject to this policy
which are not sales but reduce the risk ofloss to the executive. This policy shall
supplement any other share ownership requirements thathave been established for
senior executives, and should be implemented so as not to violate our Company's
existing contractual obligations or the terms of any compensation or benefit plan
currently in effect.
A copy ofthe Proposal and supporting statement, as well as related correspondence with the
Proponent, is attached to this letter as Exhibit A.

BASIS FOR EXCLUSION
We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from the 2013 Proxy Materials pursuant to Rule 14a-8(i)(l0) because the Company
has substantially implemented the Proposal. Specifically, the Company has adopted a policy,
set forth in the Company's Corporate Govel'llance Guidelines, that requires the Company's
executive officers to retain a significant percentage of shares acquired through equity pay
programs for as long as they remain executive officers.

ANALYSIS
The Proposal May Be Excluded Under Rule 14a-8(i)(10) Because The Company Has
Substantially Implemented The Proposal.
Rule 14a-8(i)(10) permits a company to exclude a stockholder proposal from its proxy
materials ifthe company has .substantially implemented the proposal. The Commission
stated in 1976 that the predecessor to Rule 14a.,.8(i)(l0) was "designed to avoid the
possibility of shareholders having to consider matters which have already been favorably
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acted upon by the management." Exchange Act Release No. 12598 (July 7, 1976).
Applying this standard, the Staff has noted that "a determination that the company has
substantially implemented the proposal depends upoll: whether [the compants] particular
policies, practices and .procedures compare favorably with the guidelines ofthe proposal."
Texaco, Inc. (avail. Mar. 28, 1991). See, e.g., Johnson & Johnson (avail. Feb. 17, 2006)
(concurring that a proposal requesting that the company conflfi!l the employment legitimacy
of aU current and future U.S. employees was substantially implemented because the company
had already verified the legitimacy of91% of its domestic workforce); Intel Corp. (avail.
.Feb. 14, 2005) (concurring that a proposal calling for a company policy to expense stock
options had been substantially implemented through an accounting rule change even though
the rule change did not apply to all of the equity compensation plans maintained by the
company).
Excluding a stockholder proposal under Rule 14a-8(i)(1 0) does not r~uire a company to
implement a proposal in exactly the same manner set forth by the proponent. See Exchange
Act Rel~e No. 40018 (May 21, 1998) at n.30 and accompanying text (recognizing that "a
proposal may be excluded under the rule if it has been 'substantially implemented,"' as
opposed to "moot," which the literal text of the rule stated prior to the time ofthis Release).
As noted above, exclusion may be appropriate even if a proposal is implemented through a
means that differs from that requested in the proposal. For example, in FedExCorp. (avail.
Jun. 15, 2011 ), the Staff concurred that a proposal requesting the adoption of a succession
planning policy was substantially implemented for purposes of Rule 14a-8(i)(l 0) since the
proposal's goals were embedded within the company's existing procedures and policies. See
also Archon Corp. (Rogers) {avail. Mar. 10, 2003) (concurring that a proposal requesting a
special election to fill a board vacancy had been substantially implemented when the board
exercised its authority to fill the board vacancy).
The Proposal contains the following elements: (i) that the Company's "executive pay
committee" adopt a policy; (ii) that the policy require senior executives to retain a significant
percentage of shares acquired througl). equity pay programs (with a recommendation of a
share retention percentage requirement of25%); (iii) that the policy require executive
officers to retain these shares until reaching normal retirement age as defined by the
Company's qualified retirement plan that has the largest number of plan participants; I and
(iv) that the policy prohibit hedging transactions for .shares that are subject to the ownership
policy. The manner in which the Company has implemented each of these elements is
addressed below.
1

In the Company's case, "normal retirement age" under the qualified retirement plan with
the most participants is age 65.
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The Company's Board of Directors {the 4'Board") has adopted a stock retention and
ownership policy as part of the Company's Corporate Governance Guidelines that requires
the Company's executive officers to retain and hold significant amounts of Company stock
(the 44Existing Policy"), which is the objective of the Proposal. !he Existing Policy is
described on page 29ofthe proxy statement for the Company's 2012 Annual Meeting of
Stockholders and is set forth in paragraph 8 of the Corporate Governance Guidelines, which
are published on the Company's website at
investor.bankofamerica.cornlphoenix.zhtml?c;:::;71595&p=irol-govguidelines.
The Existing Policy applies to the Company's executive officers, who are its 44Senior
executives,'' and thus covers the persons addressed in the Proposal.2 The Existing Policy
sets forth a specific amount of Company stock that each executive officer must hold:
(a) the ChiefExecutive Officer shall hold at least 500,000 shares of the
Company's common stock and retain at least 50% of the net after,-tax shares
from future equity awards until retirement; (b) other executive officers shall
hold atleast 300,000 shares ofthe Company's common stock and retain. at
least 50% of the net after-tax shares from future equity awards l.\Iltil the
ownership guideline is achieved; and (c) non-management directors are
required to hold and cannot sell the restricted stock they receive as
compensation {except as necessary to pay taxes upon vesting) until
termination of their service.
With respect to the Company's Chief Executive Officer, the Existing Policy clearly
substantially implements the Proposal because it requires the Chief Executive Officer to
retain "at least 50% of the net after-tax shares from future equity awards until retirement,"
thereby greatly exceeding the Proposal's suggested 25% share retention requirement
With respect to executive officers other than the Company's Chief Executive Officer, the
Existing Policy substantially implements the Proposal because it requires executive officers
to retain "at least 50% ()f the net after-tax shares from future equity awards" until the
executive officer owns at least 300,000 shares. This aspect of the Existing Policy "compares
favorably" with the policy requested in the Proposal in the context of the Company's
4
' particular policies, practices and procedures,"3 because it requires executive officers to

2

3

The Existing Policy also applies to the Company's directors, and in that respect is more
comprehensive than the policy requested in the Proposal.

Texaco, Inc. (avail. Mar. 28, 1991), quoted supra.
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retain a significant percentage ofthe shares they acquire through the Company's equity
compensation programs and to hold those shares for the long-term in order to further align
the interests of the Company's executive officers with the long-term success ofthe
Company.
It is important to note in this context that the Proposal provides considerable flexibility in
how it is to be implemented. The policy requested in the Proposal addresses an executive
officer's stock retention in the aggregate: that a significant percentage ofthe total number of
shares acquired through "equity pay programs" be retained until an executive officer reaches
"normal retirement age." Notably, the Proposal does not require that shares from particular
compensation awards be used to satisfy the share retention objective because shares are
fungible. Thus, under the Proposal, an executive officer could, for example, sell all ofthe
shares received upon the settlement of a stock award if he or she had earlier retained 50% of
an equivalent number of shares received upon vesting of a prior stock award because the
executive officer would have retaine~ in the aggregate, a significant percentage ofthe total
number of shares acquired through equity compensation programs. In addition, the Proposal
does not require retention of a specified percentage of shares. While it ''recommends" an
aggregate share retention percentage of25% ofall shares acquired, the Proposal itself only
requests the implementation of a policy that provides for retention of"a significant
percentage" ofthe aggregate number of shares actually acquired through equity
compensation programs.
The Existing Policy achieves the Proposal's share retention goal through a more aggressive
retention schedule than that requested under the Proposal: the Existing Policy requires the
Company's Chief Executive Officer to retain until retirement 50% of the net shares acquired
through the Company's "equity awards" and the Company's other executive officers to retain
until retirement 50% of the net shares acquired through "equity awards" until the minimum
stock ownership requirement is achieved. The operation of the Existing Policy is
demonstrated by the following table, which sets forth for each ofthe Company's executive
officers other than the Chief Executive Officer: (i) the net number of shares acquired by the
executive officer over the four-year period from 2009 to 2012; (ii) 25% ofthe foregoing
number (the retention percentage recommended in the Proposal); and (iii) the number of
shares that the executive officer is required to hold under the Existing Policy:

GIBSON DUNN
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25% ofNet
Net Shares
Executive Officer
Co-Chief Operating Officer
Co-Chief Operating Officer
ChiefRisk Officer
Global General Counsel and
Head of Compliance and
Regulatory Relations
ChiefFinancial Officer

*
**
***

71,433
1,018,466
165,589
91,198

Shares
Received*
17,858
254,617
41,397
22,800

294,133

73,533

Rec~ived*

Shares Required
under tile
Existing Policy**
300,000
300,000
300,000
300,000

300,000

Number of
Shares
Owned***
159,027
1,532,849
231,134
91,198

275,069

Number of shares acquired net of taxes from vesting of stock awards and exercises of
stock options since January 1, 2009.
The Existing Policy provides that newly a,ppointed executive officers have up to five
years to achieve the required minimum stock retention threshold. Each of the
Company's executive officers listed in the table was appointed within the past five
years.
Includes shares owned and share equivalents credited under deferred compensation
arrangements.

As the table above shows, the number of shares required to be held under the Existing Policy
greatly exceeds the number of shares that would be required to be held under the 25%
retention level suggested in the Proposal. Moreover, the table above demonstrates that if
each of the executive officers were to acquire shares over the coming years at the same rate
as over the past four years, each of the executive officers other than. one would be required
under the Existing Policy to hold a number of shares exceeding the 25% level recommended
in the Proposal. For example, if the Chief Financial Officer were to acquire shares over the
next twelve years at the same pace as the past four years, his share retention .percentage
under the Existing Policy would still exceed the 25% level recommended in the Proposal.4
4

Specifically, as indicated in the table, the ChiefFinancialOfficer acquired 294,133
shares over the past four years. If he were to acquire shares over the next twelve years at
the same pace, he would· acquire three times that number of shares, for an additional
882,399 shares, and thus over sixteen years would have acquired 1,176,532 shares.
Twenty-five percent of that number would be 294,133 shares. Thus, the Existing Policy,
which combines a 50% share retention requirement with a 300,000 share retention
threshold, would result in a retention percentage that is higher than the percentage
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Even with respect to the executive officer who has acquired a large number of shares over
the past four years (many of which were attributable to sign-on equity grants that were made
by a predecessor employer before the Company acquired that other company), the Existing
Policy will require the executive officers to continue to retain a significant percentage of
shares.
The Existing Policy's 50% retention requirement with a 300,000 share retention threshold
"compares favorably" with the "significant percentage" standard requested in the Proposal.
While the 300,000 share retention threshold applicable to executive officers other than the
Chief Executive Officer under the Existing Policy means that an executive officer is able to
dispose of shares obtained through a specific equity award once the 300,000 share
requirement is satisfied, this will only occur after the executive officer has retained at least
50% of the shares he or she has acquired and has acquired, and continues to hold, a
significant percentage of earlier acquired shares. Thus, as requested by the Proposal, the
executive officer would hold over the long term an aggregate number of shares representing
"a significant percentage of shares acquired through equity pay programs." Moreover, the
fact that the Existing Policy applies a 50% share retention standard until the 300,000 share
retention threshold is satisfied and then (as discussed below) requires that the executive
officer continue to hold at least 300,000 shares through normal retirement age and for so long
as he or she remains an executive officer means that the executive officer will be retaining
more shares for a longer period than if he or she were required to retain only 25% of shares
acquired. As a result, the Existing Policy fulfills the Proposal's stated policy objective of
focusing executive officers on "[the] company's long-term success" and "on long-term stock
price performance."
The Staff has previously concluded that a company need not adopt a specific stock retention
percentage when existing policies result in higher stock retention than that recommended by
the stockholder proposal. In ExxonMobil Corp. (avail. Mar. 21, 2012), the Staff concurred
with the exclusion under Rule 14a-8(i)(l 0) of a proposal requesting that executive officers
retain a "significant percentage". of stock for one year following termination and
"recommending" a 25% retention figure. The Staff concurred that despite lacking an exact
retention figure, the company's policies requiring retention of a "significant amount" of
stock and resulting in retention rates higher than 25% sufficiently addressed the proposal's
essential objectives. In concurring that the proposal therefore could be excluded under Rule
recommended in the Proposal. This same result would be obtained applying this example
to each of the executive officers except for one of the Co-Chief Operating Officers,
whose "net shares received" includes shares issued under sign-on equity grants which
arguably would not be covered by the Proposal.
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14a-8(i)(l 0), the Staff stated that, "it appears that ExxonMobil's policy compares favorably
with the guidelines of the proposal and that ExxonMobil has, therefore, substantially
implemented the proposal." Likewise, the Staff has previously concurred in the exclusion of
proposals calling for equity retention by executive officers where long-standing practice
meets or exceeds the requests in the stockholder proposal, even in the absence of a formal
policy addressing the issue. For example, in General Electric Co. (avail. Jan. 11, 2012), the
Staff concurred with the exclusion under Rule 14a-8(i)(l 0) of a proposal requesting that
stock options awarded to executive officers vest over a period no shorter than five years
where the company's existing compensation policies provided for options granted to
executive officers to vest over a period of five years. Similar to ExxonMobil Corp. and
General Electric Co., the Company's existing compensation policies and practices require
ownership of a significant percentage of stock and have resulted in an executive stock
ownership percentage substantially higher than the recommended 25%. In fact, as shown by
the table above, each of the Company's executive officers owns at least 100% of the number
of shares he or she acquired through the Company's equity pay programs over the past four
years.
The Proposal also requests that the policy require senior executives to retain these shares
until reaching "normal retirement age." The Existing Policy applies to the Company's
executive officers as long as they are employed as such at the Company. As a result, the
Existing Policy leads to potentially longer executive officer stock retention than that
contemplated by the Proposal's "normal retirement age" policy. The Existing Policy applies
to an executive officer until the executive officer actually retires or is otherwise terminated,
while the requirements of the Proposal would cease to apply when the executive officer
reaches normal retirement age, even if the executive officer does not retire at that time.5

5

See Abbott Laboratories (avail. Feb. 9, 2012). There, in a letter dated February 6, 2012
from the proponent of an identical proposal, the proponent argues that the plain language
of the proposal makes it clear that it only applies while a person is a senior executive and
only applies to senior executives who "reach" normal retirement age (and thus for
example, would not apply to an executive officer who terminated employment or passed
away before reaching normal retirement age). It is inherent in a company "policy,"
whether it be the Existing Policy or the policy requested by the Proposal, that it can only
be enforced as to a person while the person is associated with the Company. Upon
termination, an executive of the Company ceases to be an "executive" and an employee;
therefore, upon termination, the individual is no longer subject to the Existing Policy and
would no longer be subject to any other policy adopted pursuant to the Proposal. Thus,
the Proposal does not require stock retention for a longer term than the Existing Policy.
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Finally, the Proposal requests that the Company "prohibit hedging transactions for shares
subject to this policy which are not sales but reduce the risk ofloss to the executive." The
Company's existing policies prohibit executive officers' use ofhedging transactions on any
shares ofthe Company's stock owned by them. As set forth in the "Restrictions on trading in
Bank ofAmerica securities" section ofthe Company's Code ofEthics, "Bank ofAmerica
employees must not engage in speculative trading ofBank of America securities. This
generally prohibits short sales and trading in puts, calls and other options or derivatives with
respect to such securities, unless such transactions are for legitimate, nonspeculative
purposes." In addition, the Company's stock award agreements with executive officers
prohibit the executive officers from "engag[ing] in any hedging or derivative transactions
involving [the Company's] common stock in violation ofthe [Company's] Code of Ethics
that would undermine the long-term performance incentives created by the Award.''
In summary, the Company's existing compensation plans and policies compare favorably
with the Proposal. The Proposal contains the following elements: (i) that the executive pay
committee adopt a policy; (ii) that the policy require that executive officers retain a
significant percentage of shares (with a recommendation ofa share retention percentage
requirement of25%); (iii) that the policy require executive officers to retain these shares
until reaching normal retirement age; and (iv) that the policy prohibit hedging transactions.
The Company's existing compensation plans and policies implement all ofthe requests in the
Proposal: (i) the Board has adopted a policy; (ii) the policy requires executive officers to
hold a significant percentage of shares; (iii) the policy results in a time period ofstock
retention that is at least as long as the time period requested by the Proposal; and (iv) the
Company's policy prohibits hedging transactions.
The Company's existing compensation policies and practices thus "compare favorably'' to all
ofthe terms of the Proposal. Exclusion ofthe Proposal is warranted despite the differences
in the terminology and manner of implementation between the Existing Policy and the
Proposal. This is because, as discussed above, Rule 14a-8(i)(l 0) permits exclusion of a
stockholder proposal when a company has implemented the essential objective ofthe
proposal, even though the manner in which the proposal is implemented might not
correspond precisely to the actions sought by the proponent. Because the Company's
existing compensation policies and practices compare favorably to the guidelines in the
Proposal and address the underlying concerns and objectives ofthe Proposal, the Proposal
has been substantially implemented by the Company and is properly excludable from the
2013 Proxy Materials under Rule 14a-8(i)(10).
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CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it will ·
take no action ifthe Company excludes the Proposal from its 2013 Proxy Materials.
We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter
should he sent to shareholderproposals@gibsondunn.com. Ifwe can be ofany further
assistance in this matter, please do not hesitate to call me at (202) 955.,.8671 or Jennifer E.
Bennett, the Company's Associate General Counsel and Assistant Corporate Secretary, at
(980) 388~5022.
Sincerely,

~~
Ronald 0. Mueller
Enclosures
cc:

Jennifer E. Bennett, Bank ofAmerica Corporation
John Chevedden
Ray T. Chevedden

101436813.3
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EXIITBIT A

*** FISMA & OMB Memorandum M-07-16 ***

Ray T. Chevedden
OFFICE OF THE
*** FISMA & OMB Memorandum M-07-16 ***

CORPORATE SECRETARY
RECEIVED VIA FAX

Mr. Charles 0. Holliday
Chairman of the Board
Bank of America Corporation (BAC)
lOON. TryonSt
Charlotte NC 28255
Phone: 704 386-5681

NOV 14, 2012

Dear Mr. Holliday,
I purchased and hold stock in our company because I believe our company has greater potential.
My attached Rule 14a-8 proposal is submitted in support of the long-term performance of our
company. My proposal is for the next annual shareholder meeting. I will meet Rule 14a-8
requirements including the continuous ownership of the required stock value until after the date
of the respective shareholder meeting. My submitted format, with the shareholder-supplied
emphasis, is intended to be used for definitive proxy publication. This is my proxy for Jolm
Chevedden and/or his designee to forward this Rule 14a-8 proposal to the company and to act on
my behalf regarding this Rule 14a-8 proposal, and/or modification of it, for the forthcoming
shareholder meeting before, during and after the forthcoming shareholder meeting. Please direct
all future communications regarding my rule 14a-8 proposal to John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal
exclusively.

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant
the power to vote.
Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of my proposal
promptly by email***toFISMA & OMB Memorandum M-07-16 ***

Sincerely,

~%, ~

L(lbj~tJI!?:

Ray T hevedden
Dat6
Ray T. Chevedden and Veronica G. Chevedden Family Trust 050490
Shareholder

cc: Lauren A. Mogensen
Corporate Secretary
Allison C. Rosenstock <allison.c.rosenstock@bankofamerica.coro>
FX: 704-409-0350
FX: 980-386-1760
FX: 704-409-0119

*** FISMA & OMB Memorandum M-07-16 ***

[BAC: Rule 14a-8 Proposal, November 14, 2012]
Proposal 4*- Executives To Retain Significant Stock

Resolved: Shareholders request that our executive pay committee adopt a policy requiring that
senior executives retain a significant percentage of shares acquired through equity pay programs
until reaching normal retirement age. For the purpose of this policy, normal retirement age shall
be defmed by the Company's qualified retirement plan that has the largest number of plan
participants. The shareholders recommend that the committee adopt a share retention percentage
requirement of 25% of such shares.
The policy should prohibit hedging transactions for shares subject to this policy which are not
sales but reduce the risk of loss to the executive. This policy shall supplement any other share
ownership requirements that have been established for senior executives. and should be
implemented so as not to violate OW' Company's existing contractual obligations or the tenns of
any compensation or benefit plan currently in effect.
Requiring senior executives to hold a significant portion of stock obtained through executive pay
plans would focus our executives on our company's long-term.success. A Conference Board
Task Force report on executive pay stated that hold-to-retirement requirements give executives
"an ever-growing incentive to focus on long-term stock price performance."
This proposal should also be evaluated in the context of our Company's overall corporate
governance as reported in 2012:
GMIIThe Corporate Library, an independent investment research f11111, downgraded our company
to "F'~ with "Very High Governance Risk." Also "High Concern'' in director qualifications and
'~High Concern" in Executive Pay - $14 million for Thomas Montag.

GMI said our company has struggled with a long list of ongoing legal problems. In recent years,
our company has completed a number of controversial acquisitions, paid out billions in executive
bonuses, accepted $35 billion in emergency funding from the U.S. government, and allowed its
former CEO to walk away with $83 million in severance pay.
On December 6, 2011, Bank of America agreed to pay $315 million to settle claims by investors
who said they were misled about mortgage securities offerings by its Menill Lynch unit. The
settlement resolves claims by investors, led by the Public Employees' Retirement System of
Mississippi pension fund~ that Merrill misled them about the risks of $16 billion of mortgage
backed securities in 18 offerings. On December 21,2011, Bank of America agreed to pay $335
million to settle claims that its subsidiary Countrywide had overcharged borrowers based on
race. In January 2012 Bank of America, JPMorgan Chase and three other U.S. banks reached a
$25 billion settlement with 49 states and the U.S. government to end a probe of abusive
foreclosure practices. Until the lawsuits and fines stop coming and the company is free of major
legal trouble, our company will continue to present a very high level of risk to shareholders.
Please encourage our board to respond positively to this proposal to reduce this risk and to
protect shareholder value:
Executives To Retain Significant Stock- P.-opo.sal4. *

*** FISMA & OMB Memorandum M-07-16 ***

Notes:
Ray T. Chevedden,

*** FISMA & OMB Memorandum M-07-16 ***

submitted this proposal.

Please note that the title of the proposal is part of the proposal.
*Number to be assigned by the company.
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 1St
2004 including (emphasis added):
Accordingly, going forward, we believe that it would not be appropriate for
companies to exclude supporting statement language and/or an entire proposal in
reliance on rule 14a-8(1)(3) in the following circumstances:
• the company objects to factual assertions because they are not supported;
• the company objects to factual assertions that, while not materially false or
misleading, may be disputed or countered:
• the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or
• the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not
identified specifically as such.
We believe that it is appropriate under rule 14a·8 for companies to address
these objections in their statements of opposition.
See also: Sun Microsystems, Inc. (July 21t 2005).
Stock will be held until after the annual meeting and the proposal will be presented at the annual
meeting. Please acknowledge this proposal promptly by email

*** FISMA & OMB Memorandum M-07-16 ***

.~ennifr.rK Re.nn!l.~

AssqQiate Geriem! Cowise! <tnd

.'\ssjst!J.nt{;orpora:te f:;cpretary

November26, 2012

Mr.. John Chevedden
*** FISMA & OMB Memorandum M-07-16 ***

Dear Mt. Chevedden:.
I am writing on behalf of Ban~ ofAmerica Corpotat1on (the "Clo:mpany"),.wnichreoeived
on November 14, 2012. the stocknolder proposal you submitted on beha{fofRay T. Chevedden
ehtitlt:d •~executives to Retain Slgnifie~t Stoc)('? for consideratifilnatthe Company· s .20 l3
Annt¥ll MeetingofStockholdersEthe ••Prop(;)sal'} The lettera?®mpanyingthe Proposal
indicated tha! all communications regarding the Proposal should be directedt<.yyou,

The Proposalcontail1s ce:rt.ain prQCe,clural defi'(.)iendes, which Securities and Exchange
Cornrnission (''SEC") reg:LJ.lations r~quire U$ to bring to your attention~ Rule 14a-8(b) under the
Securiti~s ExcnangeA~tqfi934, as amended, provides that stockholderprop()ne!l~ mu.st submit
suincie11t proofoftheir continuous. ownership of at least $~,QQO ii})n~ket v~lue; or 1%l of a
company's shares entitled to vote on tl.te proposal tor at least one year as ofthe date the
stockholder proposal was submitted. The Company's stock reco:rds do not ind:ic~te that Ray T.
Ghevedden is the rec.ord owner of sufficient share.s·to satisfy this reqqirement. ln .addition, to
date we have not received prooftb.at Ray T. Chevedden bas satisfied Rule 14a.,.8's ownership
requirements as ofthe date that the Proposal was submitted to the Company.

To remedy this defect~ RayT. Cheveddenmust submit sutncient proqfof his continuous
ownership ofthe. requisite number of Company shares fotthe·o);le~year period preceding and
including the date the Proposal was submitted to the Company (November 1'4, 2012}. As
explained in Rule l4a-8(b) and in SEC staff guidance, sutiicient proolroustbe in the form of:
( 1) a written statement from ·the •'record" holder of Riay T, Chevedden's shares (usually a
broker or a bank) verifying that he continuously held the requisite number of
Company shares for the one-year period preceding and. including the date the
Proposal was submitted (November 14, 2012); or
(2) if Ray T. Chevedden has filed with the S.bC a Schedule 13D; Schedule 13G, Form 3,
Form 4 or Form 5, or amendments to those documents or updated forms, r¢tlecting

Mr. John Cheve.dden
November :ZJ). 2012
Page2
his ownership of the requisite number ofComp~ny sh~es as. ofor before the date on
whi¢h the one•)'ear eligipility p~riod.begips, a copy of the .schedule and/or fonm,.and
any subseq11ent~memlmentsreportingachange.in the ownersh!pleveland·a written
statement that he continuouslY held the requisite nwnber of Company sh~:rres for the
one..:year peri.od.
lfRay I. Chevedden intends to <:Iemonstrate ownership by submitting a writtenstaternent
from the ''record" holderof his shares as settbrth in (1) above, pleaSe n6t~tl1at tnf>st lax:ge {)$;
brokers and banks. deposittheh; customers' securities whh, and hol<lJhose .se~w:r:ities throu,gb,· tl:te
Depository Trust Comp&ny (<'DTC"), a regj:steted clearing agency 1hat (lCts as a securities
depository (DTC is ~$·9 .twownibroqgh the account name of Cede & Co.). Under SECStaff
LegalB.\llletinNo.. 14F> only DIG participants axe Viewed as.re:C.ord holders ofs~cutiti.es thatar.e
depos:itedatDTC. RayT. Chevedden cancotifinn whether hisbrokeror l:>~is. a,I)TG
participant by askillg'his broker or bank ot by cltecl<ing DIG's p~dpant list, which is available
at http://www.dtcc.com/dovmloads/membership/dir~ctories/dtc/alpha.pdf. .In these situations,
stockholders need to obtain proof of ownership from the DTC participantthtol1ghwhich the
securities ate held, as follows:
(1) IfR:ay t. Ch~yed<ien~s broker or bank is a DTC participant~ then Ray T. Chevedden
· needs to submit a written statement from his broker or bank verizyiiig th~t he
continuously held the reql1isitenumber ofComp.any.sh~es for the one'"Year period
preceding and incl11ding the date the Proposal was sul:>mitted (November 14~ 2012).

{?} IfRay ".t Cheve4de11'S broker Gr bank. is nota DTCpar:l:icipant,then he needs to
· subwit proof ofownersl1.ip from theDTC participant through Which the sh~es ~e
held verifying thathe continuously heJd the requisite nutr.fber of CmnPMY sb;f,lres f()r
the one-year period preceding ®d incluc!ing '!he date the·Proposal wa,s submitted
(November 14, 2012}. He should be able to find outthe identity of theDTC
participant hy asking his broker or bank. IfRay T. Cheve.dden's broker is an
intro.dticirig broker, he may alsobeable to lea,rntheide:ntityaQd telephone.numl:>er of
the DTC participant through his account statements~becausethe .clearing broker
identified on his account statements wilLgenerally be a DTC participi,Ult. If the DTC
partiCipant that holds his shares is not able to co,nfinn his jndividu~ .hgldings but is
able to cohfinn the holdings 'Of his broker or b~, then he needs to satisfy the proof
of ownership requirements by obtaining and submitting two proof.ofownership
statements verifying that~ fot the ohe~year periC>d preceding and in.cl~J,ding. !he date the
Proposal was submitted (November 14, 1012), the requisite number ofCompany
shares were continuously held: (i) one from Ray T, Chevedden's broker or bank
confinming his ownership, I,Uld (ii) the 0ther from the DTC particip®t :conti:tming the
broker or bank's ownership,

The SEC's rules require that ~ny te$ponse to this letter be postmarked or transmitted
electrdnically no later than 14 calendar days from the date you receive this letter. Pleas.e. address
any response to me at Bank ofAmerica Corporation, 2:14 NorthTryon Street, Charlotte, :NC
28255-0001. Alternatively, you may trahsl)lit any response by facsimile to me at (704) 409'0350.

Mr. John Chevedden
November 26, 2012
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Ifyou hll:veany questions with r.espeet to the foregoing, please contact me at (9&Q). 3:8-8
5022. For your reference, l enclose a copy of Rule l4a-8' and Staff Legal Bulletin No. l4F. ·

S.in<;.-ereJy,

~~~~

~~E.
Bennett \A-1
Assoctate General Counsel and
AssistaJ'lt Corporate.Secretary

ch

Ray T. Chevedden

*** FISMA & OMB Memorandum M-07-16 ***
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Fax#

Rit.y T. Chevedden

Via. facsimile
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To Whom It May Concern:
This letter is prov.itkd at the :requ~'l. of Mr. Ray T. Cheveddert":cmd is intended to serve AS

confirmation of his sbare ownership in Bank of America CoXf (BAC), Nisou.roc.lnc.
(NI) mf.l JP Morgan Chase & Co. (JPM).
J.>l~e accept this letter as c;onfirmation that accx>rding to our .t.oootds Mr. Ray T.
Cbeveddcn. as trustee of the Ray and Veronica Chevcddcn Fa:n.ily Trost, has
continuously held no lC~Ja th2111 500 shares of BAC (CUSIP: O<T-lSOS104. trading symbol:.
BAC). 200 shares ofNisuurctl.lno. (CUSlP; 6S473P1 05, t.md··'IIJ symbol; N1) and 200
shares of JP Morgan Chase &: Co. (COSIP: 4662SH1 00. lndir~ symbol: JPM) since
Oetober 1, 2011. These~ are .registered in the name of~ational Financial Services
LLC, a DTC participant (DTC nwnber: 0226} and Fidelity aft}iiate.

I hope you find this juformation helpful. If you have any que;;tions regarding this issue,
please feel free to contact me by calling 800-800-6890 betw~1 the hours of9:00 a.m.
and 5:30p.m. Eastern Time (Morulay through Friday). Press ; when asked if this call is a
response to a letter ot phone call; press *2 to reach an indi vid1:Hl, then enter my S digit
e~Lem.ion 27937 when. prompted.

George Stasinopoulos
Client Services Specialist

Our File: W861701~27NOV12
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