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SEC URITI ES AND EXC HANG E C OMMI SS I O N
WAS HINGTON, D. C. 2054 9

DIVIS ION O F
COR P ORATION FINANC E

January 14, 2013

Denise Hauselt
Corning Incorporated
hauseltdrr@corning.com
Re:

Corning Incorporated

Dear Ms. Hause1t:
This is in regard to your letter dated January 8, 2013 concerning the shareholder
proposal submitted by Elizabeth B. Phillips for inclusion in Corning's proxy materials for
its upcoming annual meeting of security holders. Your letter indicates that the proponent
has withdrawn the proposal, and that Corning therefore withdraws its December 17, 2012
request for a no-action letter from the Division. Because the matter is now moot, we will
have no further comment.
Copies of all of the correspondence related to this matter will be made available
on our website at http://www.sec.gov/divisions/corpfin/cf-noaction/14a-8.shtml. For
your reference, a brief discussion of the Division' s informal procedures regarding
shareholder proposals is also available at the same website address.
Sincerely,
Mark F. Vilardo
Special Counsel

cc:

Mike Lapham
United for a Fair Economy
mlapham@responsiblewealth.org

CORNING

Cornin~

Incorporated

t 607 9-74 9000

Cornina. NY 14831

www.corolng.com

January 8, 2013

Via E-Mail {shareholderproposals@sec.gov)

1934 Act/Rule 14a-8

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N .E.
Washington, D.C. 20549
Re: Withdrawal of No-Action Letter Request by
Corning Incorporated -- Shareholder Proposal
Submitted by Elizabeth Baldwin Phillips on
Behalf of United For a Fair Economy

Ladies and Gentlemen,
In a letter dated December 17, 2012 ("No-Action Letter Request"), Corning Incorporated
("Coming") requested that the Staff of the Division of Corporation Finance of the Securities and
Exchange Commission confirm that Coming could properly exclude from its 2013 Proxy materials
a shareholder proposal ("Proposal") submitted by Elizabeth Baldwin Phillips on behalf of United
for a Fair Economy ("Proponent"), with Mr. Michael Lapham appointed to act on behalf of Ms.
Phillips regarding the Proposal.
Attached is an e-mail from Mr. Lapham transmitted at the dose of business on January 4, 2013, to
the Staff with a copy to Corning and to Ms. Phillips, stating that the Proposal has been voluntarily
withdrawn on behalf of the Proponent (attached as Exhibit 1). In reliance on that e-mail
withdrawing the Proposal, Corning hereby withdraws its No-Action Letter Request relating to its
ability to exclude the Proposal pursuant to Rule 14a-8 under the Securities Exchange Act of 1934.
Please do not hesitate to contact me at 607-974-9000 or via e-mail at hauseltda@coming.com if you
have any questions regarding this matter.

Denise Hauselt
Corporate Secretary
Attachments
cc: Elizabeth Baldwin Phillips (via e-mail) (w/attach.)
Michael Lapham of United for a Fair Economy (via e-mail) (w/attach.)
H:\WORD\PH!LLIPS\SEC_WlTHDRA WAL OF PROPOSAL_LTR

EXHIBIT 1
E-Mail of Voluntary Withdrawal

***FISMA & OMB Memorandum M-07-16***
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CORNING

Corning Incorporated

Corning, NY 14831

t 607 974 9000
www.corning.com

December 17, 2012

Via E-Mail (shareholderproposals@sec.gov)

1934 Act/Ru le 14a-8

U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549
Re: Corning Incorporated -- Shareholder Proposal
Submitted by Elizabeth Baldwin Phillips on
Behalf of United For a Fair Economy
Ladies and Gentlemen,
This letter and enclosed materials are submitted by Coming Incorporated ("Corning" or the
"Company") pursuant to Rule 14a-8U) under the Securities Exchange Act of 1934, as amended.
On November 13, 2012, the Company received a shareholder proposal submitted by Elizabeth
Baldwin Phillips on behalf of United for A Fair Economy ("Proponent") in an e-mai l attaching a
letter dated November 12, 2012 and proposal for inclusion in the Company' s 2013 Proxy
materials. Copies of her Proposal and related correspondence are attached hereto as Exhibit A
through Exhibit E. For the reasons stated below, we respectfully request that you concur in our
view that Coming may properly omit her Proposal from its 2013 Proxy materials.
Pursuant to Rule 14a-8(j), Staff Legal Bulletin No. 14D (November 7, 2008) (" SLB 14D"), Staff
Legal Bulletin No. 14F (Octo ber 18, 20 11) ("SLB 14F"), and StaffLegal Bulletin No. 140
(October 16, 20 12) (" SLB 140"), I am e-mailing to the Staff thi s letter and the attachments. A
copy of this submission is being sent concurrentl y to the Proponent as notice of the Company' s
intention to omit her Proposal from its 2013 Proxy materials. Coming is submitting this letter no
later than 80 calendar days before it intend s to file its definiti ve 201 3 Proxy material s with the
Securities and Exchange Commission ("Commission"). The Company respectfully requests that
the Staff of the Division of Corporation Finance of the Commission confirm that it will not
recommend any enforcement action to the Commission if the Company excludes the Proposal
from its 20 13 Proxy materials.
Rule 14a-8(k) and section E ofSLB14D provide that shareholder proponents are requ ired to send
companies a copy of any correspondence that the shareholder proponent elects to submit to the
Commission or Staff. Accordingly, the Company takes this opportunity to remind Proponent to
concurrently send to the Company a copy of any correspondence submitted to you.
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Co,rq4lg l {l corporat~
• .
U .S. Secunt1es ana txcnange commlss1on
December 17, 2012
Page 2

SUMMARY OF PROPOSAL
The Proposal materials, requesting a board and Company website semiannual
report disclosing certain details of political spending policies, contributions and
expenditures (direct and indirect), are attached to this letter as Exhibit A.
The Company believes that the Proposal may be omitted from its 2013 Proxy materials pursuant
to Rules 14a-8(b) and 14a-8(f)(1) because the Proponent failed to timely prove her e ligibility to
submit the Proposal.
REASONS FOR EXCLUSION OF THE PROPOSAL
The Proposal may be excluded because Proponent failed to timely prove ownership of the
requisite amount of stock for at least one year as of the date she submitted the Proposal.
Pursuant to Rule 14a-8(b), a proponent must have continuously held at least $2,000 in market
value of voting securities for at least one year prior to submitting a proposal and must continue to
hold these securities through the date ofthe company' s rumual meeting. Pursuant to Rule 14a
8(f), a registrant must request documentary support of the proponent's ownership within 14
calendar days of its receipt of a proposal, and the proponent must furnish such support within 14
calendar days of his or her receipt of the registrant' s request. The burden of proof with respect to
ownership is on the proponent, and the Division has stated that "[i]n the event that the
shareholder is not the registered holder, the shareholder is responsible for proving his or her
eligibility to submit a proposal to the company." See Staff Legal Bulletin No. 14 (July 13, 2001).
In 2011 and 2012, SLB14F and SLB14G clarified the Staffs position that such proof of
ownership letters must come from the "record" holder of Proponent's shares, and that only
Depository Trust Company ("DTC") participants and DTC affiliates are viewed as record
holders of securities that are deposited at DTC.
Rule 14a-8(b)(2)(i) under the Exchange Act requires that shareholder proponents who are not
record holders "submit to the company a written statement from the 'record' holder of [their]
securities (usually a broker or bank) verifying that, at the time [they] submitted [their] proposal,
[they] continuously held the securities for at least one year." Proponent is not a registered
shareholder of the Company, and no proof of share ownership was included with her initial e
mail Proposal submission on November 13, 2012 (See Exhibit A attaching Proposal and
Proponent's letter dated November 12, 2012). Within 14 days, the Company provided Proponent
with notice of the need to submit proof of share ownership in its November 20, 2012 letter (see
Exhibit B for Corning Notice), which was delivered to Proponent's residence via Fedex
overnight delivery on November 21 , 2012 and which the office of United for a Fair Economy
also received via Fedex on November 21, 2012 (see Exhibits C and D). The Corning Notice
specifically referenced the 14 calendar day deadline, and provided copies of the relevant pruts of
14a-8 as well as information regarding the Staffs recent guidance concerning proof of record
ownership under Rule 14a-8.
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Proponent did not demonstrate and submit proof of share ownership from the record holder/
DTC affiliate/broker within 14 calendar days of receiving the Corning Notice on November 21 ,
2012. The Proponent responded to the Company with an e-mail of a faxed "to whom it may
concern" undated letter from Charles Schwab Advisory Services ("Schwab Letter").
Proponent's e-mail that attached the Schwab Letter was two days late, arriving by e-mail at the
Company at 4:15p.m. on December 7, 2012 (Exhibit E).
The Proponent failed to timely provide proper proof of her share ownership within 14 calendar
days of the Company delivering the Corning Notice to her residence via Fedex on November 21 ,
2012 (Exhibit C) and to the offices of United for a Fair Economy on November 21,2012
(Exhibit D). Proponent' s Schwab Letter was sent too late . Therefore, the Company believes her
Proposal may be omitted from its 2013 Proxy materials because Proponent is ineligible under
Rule 14a-8(b) .

CONCLUSION
For the reasons discussed above, the Company respectfully requests the Staffs concurrence that
the Proposal may be excluded from its 2013 Proxy materials in reliance on Rules 14a-8(b) and
14(a)-8(f)(l).
If the Staff has questions or needs additional information, please contact m e at 607-97 4-9000, or
via e-mail at hauseltda@corning.com.
Sincerely,

IJ~a.~
Denise Hauselt
Corporate Secretary

Enclosures

cc: Elizabeth Baldwin Phillips (via e-mail) (w/encs.)
Michael Lapham of United for a Fair Economy (via e-mail) (w/encs.)
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EXHIBIT A

*** FISMA & OMB Memorandum M-07-16 ***

*** FISMA & OMB Memorandum M-07-16 ***

Resolved, that the shareholders of Corning Incorporated ("Corning" or "Company") hereby request that the
Company provide a report, updated semiannually, disclosing the Company's:
Policies and procedures for making, with corporate funds or assets, contributions and expenditures
(direct or indirect) to (a) participate or intervene in any political campaign on behalf of (or in opposition to)
any candidate for public office, or (b) influence the general public, or any segment thereof, with respect to
an election or referendum.
2.

Monetary and non-monetary contributions and expenditures (direct and indirect) used in the manner
described in section 1 above, including:

a. The identity of the recipient as well as the amount paid to each; and
b. The title(s) of the person(s) in the Company responsible for decision-making.
The report shall be presented to the board of directors or relevant board committee and posted on the Company's
website.
Stockholder Supporting Statement
As long-term shareholders of Corning, we support transparency and accountability in corporate spending on
political activities. These include any activities considered intervention in any political campaign under the Internal
Revenue Code, such as direct and indirect political contributions to candidates, political parties, or political
organizations; independent expenditures; or electioneering communications on behalf of federal, state or local
candidates.
Disclosure is consistent with public policy, in the best interest of the company and its shareholders, and critical for
compliance with federal ethics laws. Moreover, the Supreme Court's Citizens United decision recognized the
importance of political spending disclosure for shareholders when it said, "[D]isclosure permits citizens and
shareholders to react to the speech of corporate entities in a proper way. This transparency enables the electorate
to make informed decisions and give proper weight to different speakers and messages." Gaps in transparency and
accountability may expose the company to reputational and business risks that could threaten long-term
shareholder value.
However, relying on publicly available data does not provide a complete picture of the Company's political
spending. For example, the Company's payments to trade associations used for political activities are undisclosed
and unknown. In some cases, even management does not know how trade associations use their company's
money politically.
As evidence of this, the 2012 CPA-Zicklin Index of Corporate Political Accountability and Disclosure ranked Coming near
the bottom of the top 200 of the S&P 500 companies for political disclosure -with a score of just seven out of 100
points. The proposal asks the Company to disclose all of its political spending, including payments to trade
associations and other tax exempt organizations used for political purposes. This would bring our Company in line
with a growing number of leading companies, including Exelon, Merck and Microsoft that support political
disclosure and accountability and present this information on their websites.
The Company's Board and its shareholders need comprehensive disclosure to be able to fully evaluate the political
use of corporate assets. We urge your support for this critical governance reform.

EXHIBITB

*** FISMA & OMB Memorandum M-07-16 ***

Corning Incorporated

of ownership as of the date they plan to submit the proposal using the following
format:
"As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number of
securities] shares of [company name] [class of securities]. "
The October 16, 2012 Staff Legal Bulletin No. 14G(CF) discussed the sufficiency of proof of
ownership letters provided by affiliates of DTC participants for Rule 14a-8(b)(2)(i) . That SEC
Bulletin stated :
To be eligible to submit a proposal under Rule 14a-8, a shareholder must, among other
things, provide documentation evidencing that the shareholder has continuously held at
least $2,000 in market value, or 1%, of the company's securities entitled to be voted on
the proposal at the shareholder meeting for at least one year as of the date the shareholder
submits the proposal. If the shareholder is a beneficial owner ofthe securities, whi ch
means that the securiti es are held in book-entry form through a securities intermediary,
Rule 14a-8(b)(2)(i) provides that this documentation can be in the form of a "written
statement from the 'record' holder of your securities(usually a broker or bank) .. ."
That SEC Bulletin continues:
"Therefore, a beneficial owner mus t obtain a proof of ownership letter from the DTC
participant through which its securities are held at DTC in order to satisfy the proof of
ownership requirements in Rule 14a-8."
That SEC Bulletin also noted:
"Accordingly, we are of the view that, for purposes of Rule 14a-8(b)(2)(i), a proof of
ownership letter from an affiliate of a DTC participant satisfies the requirement to
provide a proof of ownership letter from a DTC participant."
For your information, the SEC eligibility verification requirements are enclosed, along with
relevant portions of the October 18,2011 and October 16,20 12 SEC Staff Legal Bulletins.
Within 14 calendar days of your receipt of my letter, I look forward to receiving from a DTC
participant appropriate written verification of the $2,000 in market value of Corning
Incorporated stock you held for at least one year.

Enclosures

Rule 14a-8

Rule 14a-8.

REGULATION 14A

Shareholder Proposals.

This section addresses when a company must include a shareholder's proposal in its
proxy statement and identify the proposal in its forrri of proxy when the company holds an
annual or special meeting of shareholders. In summary, in order to have your shareholder
propos<il included on a company's proxy card; and included along with any supporting
statement in its proxy stat ement, yot;t must be eligible and follow certain procedures.
Under a few specific circumstances, the company is permitted to exclude your proposal,
but only after sul;>mitting its reasons to the Commission. We structured this section in a
question-and-answer format so that it is easier to understand. Th~ references to "you" are
to a shareholder seeking to submit the proposal.
(a) Question 1: What is a proposal?

A shareholder proposal is your recommendation or requirement that the company and/or
its board of directors take action, which you intend to present at a meeting of the company's
shareholders. Your proposal should state as clearly as possible the course of action that you
believe the company should foll ow. If your proposal is placed on the company's proxy card,
the company must also provide in the form of proxy. means for shareholders to specify by
boxes a choice between approval or disapproval, or abstention. Unless otherwise indicated,
the word "proposal" as used in this section refers both to your proposal, and to your corre
sponding statement in support of your p roposal (if any).
·
(b) Question 2: Who is eligible to submit a proposal, and how do i demonstrate
to the company that I am eligible?

(1) In order to be eligible to submit a proposal, you must have continuously held
at least $2,000 in market value, or 1%, of the company's securities entitled to be voted

REGULATION 14A

Rule 14a-8

on the proposal at the meetillg for at least one year by the date you submit the
proposal. You must continue to hold those securities through the date of the meeting.
(2) If you are the registered holder of your securities, which means that your
name appears in the company's records as a shareholder, the company can verify
your eligibility on its own, although you will still have to provide the company With
a written statement that you intend to continue to hold the securities through the date
of the meeting of shareholders. However, if like many shareholders you are not a
registered holder, the company likely does not know that you are a shareholder, or
how many shares you own. In t his case, at the time you submit your proposal, you
must prove your eligibility t o the company in one of two ways:
(i) The first way is to s ubmit to the company a written statement from the
"record" holder of your securities (usually a broker or bank) verifying that, at the
time you submitted your proposal, you continuously held the securities for at least
one year. You must also include your own ·w ritten statement that you intend to
continue to hold the securities through the date of the meeting of shareholders; or
(ii) The second way to prove ownership applies only if you· have filed a
Schedule 13D, Schedule 13G, Form 3, Form 4 and/or Form 5," or amendments to
those documents or updated forms, reflecting your ownership of the shares as of
or before. the date on w:hich the one-year eligibility period begins. If you have :filed
one of these documents with th e SEC, you may demonstrate your eligibility by
submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments
reporting a change in your ' ownership level;
(B) Your written s tatement that you continuously held the required num
ber of shares for the one-year period as of the date of the statement; and

(C) Your written statement that you intend to continue ownership of the
shares through the date of the company's annual or special meeting.
(c) Question 3: How many proposals may I submit?

Each shareholder may submit no more than one proposal to a company for a particular
shareh olders' meeting.

I.

.
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Division of Corporation Finance
Securities and Exchange Commission
Sharehold e r Proposals
Staff Lega l Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Bulletin
Date: Octobe r 18, 2011
Summ a ry: Th is staff legal bulletin provides information for companies and shareholders regarding Rule
14a-8 unde r th e Securities Exchange Act of 1934 .
S uppl e m enta ry Information: The statements in this bul letin represent the v iews of the Division of
Corporation Finance (the "Division") . This bulletin is not a rule, regulation or statement of the Securities
and Exchange Commission (the " Co mmissio n" ) . Fu r ther, the Commission has neither ap proved nor
disapproved its content.
Contacts: For further information, please contact the Division's Office of Chief Counsel by calling (202)
551-350 0 or by sub m itting a web-based request form at https:/(tts.sec.qov/cqi-bin/corp fin interpretive .
A. Th e purp ose of thi s bull eti n
This bulletin is pa rt of a continuing effort by the Division t o provide gu idance on importan t issues a rising
under Exchange Act Rule 14a-8 . Specifically, t hi s bulle tin co ntains information regard ing :
• Bro kers and banks that constitut e "record" ho lders under Ru le 14a- 8(b)(2)(i) for purposes o f
veri fying whether a beneficial owner is elig ible t o submit a proposal under Rule 14a-8;
• Common errors sha reholders can avoid w hen submitting proof of ownersh ip to companies;
• The submission of revised proposals;
• Procedures for withdrawing no-action requests regarding proposa ls submitted by multiple
proponents; and
• The Div is ion's new process for transmitting Ru le 14a-8 no-action responses by email .
Yo u ca n find additiona l gu idance regarding Rule 14a-8 in the following bulletins that are available on the
Commission's website: SLB No . 14, SLB No. 14A, SLB No. 14B, SLB f\Jo. 14C, SLB No. 14D and SLB No.
14E.
B. Th e typ es of brokers and ba nks th at co n stitute " r ecord " hold e r s un d e r Ru le 14a-8(b)(2)(i )
for purposes of verifying whet he r a b e n eficia l own e r i s elig ib l e to s ubmit a prop osa l und er Rule
14a-8

1. Eligibility to submit a proposal under Rule 14a-8
To be eligible to submit a shareholder proposal, a shareholder must have continuously held at least $2,000 in
market value, or 1%, of the company's securities entitled to be voted on the proposal at the share1J01der meeting
for at least one year as of the date the shareholder submits the proposal. The shareholder must also cont.i.nue to
hold tl1e required amount of sec urities through the elate of the meeting and must provide the company with a
written statement of intent to do so.l
The steps that a shareholder must take to verify his or her eLigibility to submit a proposal depend on how the
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shareholder O\Vns the securities. There are two types of security holders in the U.S.: registered owners and
beneficial owners .l Registered ovvncrs have a direct relationship vvitb the issuer because their ownership of
shares is listed on the records maintained by the issuer or its transfer agent. If a shareholder is a registered
owner, the company can independently confirm that the shareholder's holdings satisfy Rule l4a-8(b)' s
eligibility requirement.
The vast majority of investors in sl1ares issued by U .S. companies, hO\vever, are beneficial owners, vvhich
means that they hold their securities in book-entry form through a securi ties intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as "street name" holders. Rule 14a-8(b)(2)(i) provides that a
beneficial owner can provid e proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement "from the 'record' bolder of [the] securi ties (usually a broker or bank),"
verif-ying that, at the time the proposal was submitted, the sharel1olde.r held the required amount of securities
continuously for at least one year)

2. T h e role of th e Depository Tru st C ompany
Most large U.S. brokers and banks deposit their customers' securities with, and hold those securities through,
the Depository Trust Company ("DTC"), a registered clearing agency acting as a secutilies depository. Such
brokers and banks are often referred to as "participants" in D TC.1'D1e names of these DT C participants,
however, do not appea r as the registered owners of the securities deposited with DTC on the list of shareholders
maintained by the compan y or, more typically, by its transfer agent. Rather, DT C's nominee, Cede & Co. ,
appears on the shar ehold er list as the sole registered owner of securiti es deposited with DTC by the DTC
participan ts. A com pany can reques t from DTC a "secu rities position listing" as of a specified date, which
iden tifies the DT C participants having a pos ition in tl1e company ' s securities and the number of securities held
by each DTC participant on U1at date . ~

3. Brokers and banks th at constitute " record" hold e r s under Rll le 14a-S(b)(2)(i) for
purposes of ver ifying whether a bcueficial own er is eli gible to submit a proposal under
Rule 14a-8
In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position tbat an introducing broker could be
considered a " record" holder for purposes ofRule 14a-8(b)(2)(i). An introducing broker is a broker tbat engages
in sales and other activities involving customer contact, such as opening customer accounts and accepting
customer orders, but is not pennitted to maintain custody of customer funds and sccurities.n Jnstead, an
introducing broker engages another broker, known as a "clearing broker," to hold custody of client funds and
securities, to clear and execute customer trades: and to handl e other functions such as issuing confirmations of
customer trades and customer account statements. C leati ng brokers generally are DTC participa11ts; introducing
brokers generally are not. As introducing brokers genera lly are not DTC participants, and therefore typically do
no t appear on DTC's securities position listi ng, Hain. Celestial has required companies to accept proof of
ownership letters from brokers in cases where, unlike the positions of registered owners and brokers and banks
that arc DTC participants, the company is unable to verify the positions against its own or its transfer agent's
records or against DTC's securities position listing.

Tn light of questions we have received following two recent court cases relating to proof of ownership under
Rule 14a-81 and in light of the Commission's discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what types of brokers and banks should be
considered "record" holders under Rule 14a-8(b)(2)(i) . Because of the transparency of DTC participants'
positions in a company's securities, we will take tbe view going forward that, for Rule 14a-8(b)(2)(i) purposes,
only DTC participants should be viewed as "record ' ' holders of securities that are deposited at DTC. As a result,
we will no longer follow Hain Celestial.
\Ve believe that taking this approach as to who constitutes a "record" bolder for purposes of Rule 14a-S (b)(2)(i)
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will provide greater certainty to beneficial owners and companies. We also note that tllis approach is consistent
wi th Exchange Act Rule J 2g5-1 and a 1988 st aff no-action Jetter addressing that rule,~ under \.vhich brokers and
b anks that are DTC participan ls arc considered to be the record holders of securities on deposit with DTC when
calculating the number of record holders for pUJposes of Sections 12(g) and 15(d) of the Exchange Act.
Companies have occasionally expressed tbe view that, because DTC's nominee, Cede & Co., appears on the
shareholder list as the sole registered owner of securities deposited \vith DTC by !he DTC participants, only
DTC or Cede & Co. should be viewed as the "record" holder of the securities held on deposit at DTC for
purposes of Rule 14a-S(b)(2)(i) . \Ve have never interpreted t11e rule to require a shareholder to ob tain a proof of
ownership letter from DTC or Cede & Co., and nothing in this gu idance should be construed as changing that
view.
Jfow can a shareho/de1· de/Ermine whether his or her broker or bank is o DTC participc:nt?
Shareholders and companies can confirm whether a particular broker or bank is a DTC participJnt by check ing DTC's participant
li st, which is c urrently ava il C~blc on the Imernt.:l at httn://v.:v.'\V.dtcc.com/downloads/mernbership!directories/dtc/alpha.pdf.

What

ifa shareholder's broker or bank is not on DTC ·s participant iist?

The shareholder will need to obtain proof of ownersh ip fTom the DTC par ti cipant through w hi c h the securities are h eld. The
shareholder should be able to find out wbo this DTC participant is by asking the shareholder"s broker or baak.2

lf tl1e DTC p articipaut knows !he shareholder's brok er or bank's holdiags, but does not know the sh areholder's h oldings, a
shareholder cou ld ~<l ti~ fy Rule 14a-8(b)(2)(i) by o btaining and s ubmitting two proof of own::rshi p s tatem e nts verifying that, at the
time !he proposal was subm itted, the requ ired amotm t of securi ties \Vere continuou sl y hchl for a tle<J..~ t one year- one frorn the
shareholder's broker or bank confim1ing the shareholder 's ownership, and the other from the DTC p a11icipant coofim1ing the
broker or bank's ownership.
How will the staffprocess no-action requests that argue for exclusion
I!OI ji-om a DTC parlicipanl?

01 1 !he

basis !hal tl1 e shareholder's proof of ownership is

The ~ t afr w ill grnn t no- action relief to a compan y o n the basis that the s harcho.ldcr's proo f o f crvmersh ip .is not from a DTC
participant only if the company's notice o f defec t describes the required proof of ownersh ip in a manner that is c.ons istent with the
g uidance contained in tll.is bullelin. Under Rule ! 4a-8(1)( I), the shareholder will h ave an opportuni ty to obtain !he requ isite pmof
o f ownersh ip a fter receiving the not ice of defect.

C. Co mmon erro rs sh areho ldns can a vo id wh c11 .s u bn1illin ~ J.lroor of owu~ rsh iJ.l to ~o mpa ui cs

In this scctioD, we describe two common errors shareholders m ake wh en submitting proof of ownership fo r
p urposes of Rule 14a-8(b)(2), and we provide guidance on hovv· to avoid these errors.
First, Rule 14a-8(b) requires a shareholder to provide proof of ownershi p that he or she h<>.s "continuously held
at least $2,000 in m arket value, or 1%, ofihe company 's securities entitled to be voted on the proposal at th e
meeting for at least one year bv the date you submit the proposal" (emphasis added).lQ We no te that many proof
of ownership letters do not satisfy this requirement because they do not verify the shareholder's beneficial
ownership for the entire one-year period preceding and including the date tl1e proposal is submitted. Tn some
cases, the letter speak s as of a date before the date the proposal is submitted, thereby leaving a gap bct.,.veen the
dale of the verification and the date the proposal is submitted. In other cases, the Jetter speaks as of a date after
the date the proposal was submitted but covers a period of only one year, thus failing to verify the shareholder's
beneficial ownership over the required full one-year period preceding the date of the proposal's submi ssion.
Second, many letters fail to confinn continuous ownership of the securities. This c2.n occur when a broker or
bank submits a letter that confirms the shareholder's benefici al ownership only as of a specified date but omits
any reference to con tinuous ownership for a one-year period .
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We recognize that the requirements of Rule 14a-8(b) are highly prescriptive and can cause inconvenience for
shareholders when submitting proposals. Although our administration ofRule 14a-8(b) is constrained by the
terms of the rule, we believe that shareholders can avo id the two errors highlighted above by arranging to have
their broker or bank provide the required verification of ownership as of the date they plan to submit the
proposal using the following format:
"As of [date the proposal is submitted], [name of shareholder] held, and has held continuously for
at least one year, [number of securities] shares of [company name] [class of securities]."ll
As discussed above, a shareholder may also need to provide a separate written statement from the DTC
participant through which the shareholder's securities are held if the shareholder's broker or bank is not a DTC
participant.
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Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14G (CF)
Action: Publication of CF Staff Lega l Bulletin
Date: October 16, 2012
Summary: This staff legal bul letin provides information for companies and shareholders
regarding Ru le 14a-8 under the Securities Exchange Act of 1934.
Supplementary Information: The state ments in thi s bulletin r epresent the views of t he
Division of Corporation Finance (the "Division"). This bulletin is not a rule, regulation or
statement of th e Securities and Exchange Commission (the " Comm ission") . Furth er, th e
Commission ha s neither approved nor disapproved its content.
Contacts: For further information, please contact the Division 's Office of Ch ief Counsel by
calling (202) 551-3500 or by submitting a web-based request form at https://tts .sec.gov/cg i
bin/corp_f in_ interpretive.
A. The purpose of this bulletin
This bulletin is part of a continuing effo rt by t he Division to provide guidance on important
issues arising under Exchange Act Rule 14a-8. Specifica lly, t his bu lletin contains information
regarding:
• th e parties that can provide proof of ownership under Ru le 14a-8(b)(2)( i) for purposes of
verifying whether a beneficial owner is eligible to submit a proposa l under Rule 14a-8;
• the ma nner in which companies should notify proponents of a failure t o provide proof of
ownership for the one-yea r period required under Ru le 14a-8(b)(1); and
• the use of website references in proposa ls and supporting state m ents.
You can find additional guid ance rega rding Rule 14a-8 in the following bulletins t hat are
available on the Commission's website: SLB No. 14, SLB No. 14A, SLB No. 146, SLB No. 14C,
SLB No. 14D, SLB No. 14E and SLB No. 14F.
B. Parties that can provide proof of ownership under Rule 14a-8(b)(2)(i) for
purposes of verifying whether a beneficial owner is eligible to submit a proposal
under Rule 14a-8
1. Sufficiency of proof of ownership letters provided by affiliates of DTC
participants for purposes of Rule 14a-8(b)(2)(i)

To be eligible to submit a proposal under Rule 14a-8, a shareholder must, among other thi ngs,
provide documentation evidencing that the shareholder has continuously he ld at least $2,000
in market value, or 1%, of the company's securities entitled to be voted on the proposal at t he
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shareholder meeting for at least one year as of the date the shareholder submits the proposal.
If the shareholder is a beneficial owner of the securities, which means that the securities are
held in book-entry form through a securities intermediary, Rule 14a-8(b)(2)(i) provides that
this documentation can be in the form of a "written statement from the 'record' holder of your
securities (usually a broker or bank) .... "
In SLB No. 14F, the Division described its view that only securities intermediaries that are
participants in the Depository Trust Company ("DTC") should be viewed as "record" holders of
securities that are deposited at DTC for purposes of Rule 14a-8(b)(2)(i). Therefore, a beneficial
owner must obtain a proof of ownership letter from the DTC participant through which its
securities are held at DTC in order to satisfy the proof of ownership requirements in Rule 14a
8.
During the most recent proxy season, some companies questioned the sufficiency of proof of
ownership letters from entities that were not themselves DTC participants, but were affiliates of
DTC participants.l By virtue of the affiliate relationship, we believe that a securities
intermediary holding shares through its affiliated DTC participant should be in a position to
verify its customers' ownership of securities. Accordingly, we are of the view that, for purposes
of Rule 14a-8(b)(2)(i), a proof of ownership letter from an affiliate of a DTC participant satisfies
the requirement to provide a proof of ownership letter from a DTC participant.
2. Adequacy of proof of ownership letters from securities intermediaries that
are not brokers or banks

We understand that there are circumstances in which securities intermediaries that are not
brokers or banks maintain securities accounts in the ordinary course of their business. A
shareholder who holds securities through a securities intermediary that is not a broker or bank
can satisfy Rule 14a-8's documentation requirement by submitting a proof of ownership letter
from that securities intermediary)~ If the securities intermediary is not a DTC participant or an
affiliate of a DTC participant, then the shareholder will also need to obtain a proof of ownership
letter from the DTC participant or an affiliate of a DTC participant that can verify the holdings
of the securities intermediary.
C. Manner in which companies should notify proponents of a failure to provide proof
of ownership for the one-year period required under Rule 14a-8(b)(1)

As discussed in Section C of SLB No. 14F, a common error in proof of ownership letters is that
they do not verify a proponent's beneficial ownership for the entire one-year period preceding
and including the date the proposal was submitted, as required by Rule 14a-8(b)(1). In some
cases, the letter speaks as of a date before the date the proposal was submitted, thereby
leaving a gap between the date of verification and the date the proposal was submitted. In
other cases, the letter speaks as of a date after the date the proposal was submitted but
covers a period of only one year, thus failing to verify the proponent's beneficial ownership
over the required full one-year period preceding the date of the proposal's submission.
Under Rule 14a-8(f), if a proponent fails to follow one of the eligibility or procedural
requirements of the rule, a company may exclude the proposal only if it notifies the proponent
of the defect and the proponent fails to correct it. In SLB No. 14 and SLB No. 148, we
explained that companies should provide adequate detail about what a proponent must do to
remedy all eligibility or procedural defects.
We are concerned that companies' notices of defect are not adequately describing the defects
or explaining what a proponent must do to remedy defects in proof of ownership letters. For
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example, some companies' notices of defect make no mention of the gap in the period of
ownership covered by the proponent's proof of ownership letter or other specific deficiencies
that the company has identified. We do not believe that such notices of defect serve the
purpose of Rule 14a-8(f).
Accordingly, going forward, we will not concur in the exclusion of a proposal under Rules 14a-8
(b) and 14a-8(f) on the basis that a proponent's proof of ownership does not cover the one
year period preceding and including the date the proposal is submitted unless the company
provides a notice of defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership letter verifying
continuous ownership of the requisite amount of securities for the one-year period preceding
and including such date to cure the defect. We view the proposal's date of submission as the
date the proposal is postmarked or transmitted electronically. Identifying in the notice of defect
the specific date on which the proposal was submitted will help a proponent better understand
how to remedy the defects described above and will be particularly helpful in those instances in
which it may be difficult for a proponent to determine the date of submission, such as when the
proposal is not postmarked on the same day it is placed in the mail. In addition, companies
should include copies of the postmark or evidence of electronic transmission with their no
action requests.
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