UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

January 29, 2013

Robert J. Wollin
Bristol-Myers Squibb Company
Robert. Wollin@bms.com

Re:  Bristol-Myers Squibb Company
Incoming letter dated December 20, 2012

Dear Mr. Wollin:

This is in response to your letters dated December 20, 2012 and January 22, 2013
concerning the shareholder proposal submitted to Bristol-Myers by the National Center
for Public Policy Research. We also have received a letter from the proponent dated
January 16, 2013. Copies of all of the correspondence on which this response is based
will be made available on our website at http://www.sec.gov/divisions/corpfin/cf-
noaction/14a-8.shtml. For your reference, a brief discussion of the Division’s informal
procedures regarding shareholder proposals is also available at the same website address.

Sincerely,

Ted Yu
Senior Special Counsel

Enclosure
cc: Justin Danhof

The National Center for Public Policy Research
jdanhof@nationalcenter.org
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January 29, 2013

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  Bristol-Myers Squibb Company
Incoming letter dated December 20, 2012

The proposal requests that the board prepare a report describing the policies,
procedures, costs and outcomes of Bristol-Myers’ legislative and regulatory public policy
advocacy activities that includes information specified in the proposal.

There appears to be some basis for your view that Bristol-Myers may exclude the
proposal under rule 14a-8(i)(7), as relating to Bristol-Myers’ ordinary business
operations. In our view, the proposal and supporting statement, when read together,
focus primarily on Bristol-Myers’ specific lobbying activities that relate to the operation
of Bristol-Myers’ business and not on Bristol-Myers’ general political activities.
Accordingly, we will not recommend enforcement action to the Commission if
Bristol-Myers omits the proposal from its proxy materials in reliance on rule 14a-8(i)(7).

Sincerely,

Mark F. Vilardo
Special Counsel



DIVISION OF CORPORATION FINAN CE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

‘The Division of Corporation Finance believes that its responsibility with respect to
- matters arising under Rule 14a-8 {17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offenng informal advice and suggestions
and'to determirie, initially, whether or not it may be appropriate in a particular matter to_
recommend enforcement action to the Commission. In connection with a shareholder proposal
" under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exelude the proposals from the Company’s proxy materials, as well
as any mtormauon furmshed by the proponent or-the proponent’s representatlve

Although Rule 14a-8(k) does not require any commumcatlons from shareholders to the
Commnssmn s staff; the staff will always consider information conceming alleged violations of
 the statutes administered by the-Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be coustrued as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It-is [mportant to note that the staff’s and Commission’s no-gction responses to -
‘Rule 142a-8(j) submissions reflect only mformal views: The determmatlons reached in these no- .
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal Only a court such-as.a U.S. District Court can decide whether a company is obligated
.. to include shareholder proposals in its proxy materials: Accordingly a discretionary
~ determination not to recommend or take Commission enforcement action, does not prccludc a
proponent, or any sharehelder of a-company, from pursuing any rights he or shc may have against
the company in court, should the management omlt the proposal from the company S.proxy
material. - :
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January 22, 2013
VIA EMAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

E-mail: shareholderproposals@sec.gov

Re:  Stockholder Proposal of The National Center for Public Policy Research
Securities Exchange Act of 1934 — Rule 14a-8

Dear Ladies and Gentlemen;

On December 20, 2012, Bristol-Myers Squibb Company (the "Company™)
submitted a letter (the "No-Action Request") notifying the staff of the Division of
Corporation Finance (the "Staff") of the Securities and Exchange Commission (the
"Commission™) that the Company intends to omit from its proxy statement and form of
proxy for its 2013 Annual Meeting of Stockholders (collectively, the "2013 Proxy
Materials") a stockholder proposal (the "Proposal®™) and a statement in support thereof

- (the "Supporting Statement") submitted by The National Center for Public Policy
Research (the "Proponent"). The Proposal requests that the Company's Board of
Directors "prepare a report describing the policies, procedutres, costs and outcomes of the
Company’s legislative and regulatory public policy advocacy activities." While the
resolution in the Proposal addresses the Company's lobbying activities in a general way,
the Supporting Statement's sole focus is exclusively the Company's support of the
passage of the Patient Protection and Affordable Care Act ("PPACA™) and its
membership in the Pharmaceutical Research and Manufacturers of America ("PhRMA"),
which represents leading pharmaceutical industry research and biotechnology companies
in the United States.

The No-Action Request indicated our belief that the Proposal may be excluded
from the 2013 Proxy Materials in reliance on Rule 14a-8(i)(7) because it relates to the
Company's ordinary business operations (i.e. lobbying activities on a specific issue
relating to the Company's ordinary business matters). As discussed in the No-Action
Request, there is a long line of Staff precedent establishing that stockholder proposals

. relating to political activity relevant to a specific issue applicable to the Company's
business are excludable pursuant to Rule 14a-8(i)(7).
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We write supplementally to respond to correspondence dated January 16, 2013
from the Proponent regarding the No-Action Request (the "Proponent's Response"). The
Proponent's Response attempts to cast the Proposal as one that is of a subject matter that
the Commission has accepted as an important issue of concern to shareholders, does not
micromanage the Company and involves a significant social policy issue in order to
avoid exclusion of the Proposal under Rule 14a-8(1){7). In so doing, the Proponent's
Response mischaracterizes precedents cited in the No-Action Request. For the reasons
discussed below and in the No-Action Request, the relevant precedents clearly establish
that lobbying activities on a specific issue related to a company's business are ordinary
business matters, and that the Proposal is excludable on this basis pursuant to Rule 14a-

8(H().

The Proponent's Response argues that the Comumission has accepted the subject
matter of the Proposal as an important issue of concern to shareholders and thus is not
excludable under Rule 14a-8(i)(7). In support of this assertion, the Proponent cites the
Wal-Mart Stores, Inc. (March 29, 2010}, PepsiCo, Inc. (February 26, 2010) and JP
Morgan Chase & Co. (March 7, 2008) no-action letters where the Staff did not concur
with the requests for exclusion of proposals requesting that the companies issue lobbying

-reports. Under these no-action letters, the language of the proposals was facially neutral
and the supporting statements contained only mere references to examples of each
company's alleged involvement on specific legislative issues. These no-action letters,
however, are clearly distinguishable from the Proposal because while the resolution is
neutral, the Supporting Statement references PPACA and the Company's membership in
PhRMA in seven out of nine paragraphs. As stated in the Company's No-Action
Request, there is considerable Staff precedent establishing that the facts, circumstances,
and evidence surrounding a shareholder proposal, including preambles and supporting
statements, can be considered to determine whether a proposal is focused on
contributions to specific types of lobbying activities or organizations. ! See, e.g., PepsiCo,
Ine. (March 3, 2011) (permitting exclusion of a proposal to prepare a lobbying report
because tlie proposal and the supporting statement, when read together, focused primarily
on the company's specific lobbying activities that relate to the operation of the company's
business and not on the company's general political activities),; Johnson & Johnson .
(February 12, 2007) (permitting exclusion of a facially neutral proposal to disclose all of
the company's charitable contributions on the company website because the préambie and

Twe also note that the Proponent has pubhcly stated its concern with pharmaceutical companies supporting
and lobbying on behalf of PPACA. In the spring of 2012, the Proponent issued press releases and related
materials describing how members of the Proponent's organization questioned or sought to question the
CEOs of the Company's industry peers (e.g., Eli Lilly, Pfizer, Johnson & Johnson and Merck) at their
annuat sharcholder meetings about their lobbying cfforts for, what the Proponent called "Unpopular,
Unconstitutional [PPACA] Legislation," and what free market health care reforms the companics are
willing to implement or fight for if PPACA was struck down or scaled back, See
hitp://svww.nationalcenter.org/PR-Merck 0522 12.himl (as of January 17, 2013). See also
hitp://www.nationalcenter. org/PR -BliLilly Results 041612.html; http:/www.nationalcenter.org/PR-
Pfizer_042612.htmi (each as of January 17, 2013). :



http://www.nationalcenter.org/PR
http://www.nationalcenter.9rg/PR-EliLilly
http://www

Office of Chief Counsel
Division of Corporation Finance
January 22, 2013

Page 3

supporting statement centered around contributions to organizations that suppott abortion
and same-sex marriage); dmerican Home Products Corp. (March 4, 2002) (permitting
exclusion of a facially neutral proposal asking the company to study the impact charitable
contributions have on the business of the company and its share value because the
preamble centered around contributions to organizations that support or perform
abortions); Schering-Plough Corp. (March 4, 2002) (same).

The Proponent's Response next argues that the Proposal "cannot be said to
micromanage the Company" and that "[t]he Proposal does not ask the Company to take
any position on any legislation...." (emphasis in original). However, the Supporting
Statement states that "[t]he Company played a major role in passing PPACA," "PPACA
will affect [the Company],” "PPACA is controversial...[sJupport of controversial public
policy positions may adversely affect [the Company's] reputation,” and "[tJhe Company's
lobbying position in favor of PPACA directly conflicts with the Company's stated policy
position." Each of these statements, together with the other statements contained in the
Supporting Statement, demonstrate that the Proponent is solely focused on the
Company's stated position on PPACA. The Proponent is asking shareholders to vote on a
Proposal that, when read together with the Supporting Statement, transforms the Proposal
into a referendum on the Company's specific lobbying activities relating to the operation
of the Company's ordinary business (e.g., PPACA and membership in PhARMA).
Accordingly, the Proposal seeks to micro-manage the Company by probing too deeply
into matters of a complex nature upon which the shareholders, as a group, would nof be
in a position to make an informed judgment. The principal thrust and focus of the
Proposal is on the Company’s public support of specific legislative and regulatory
initiatives refating to PPACA and its membership in PARMA and not the Company's
public policy spending efforts generally. These matters should be reserved to
management of the Company and its Board of Directors.

The Proponent's Response also attempts to distinguish International Business
Machines Corp. (January 21, 2002) and fnternational Business Machines Corp. (March
2, 2000) (together, the "IBM No-Action Letters") by arguing that the Proposal is not
directed at "involv[ing] the Company in the any regulatory, political or legislative
landscape." In Infernational Business Machines Corp. (January 21, 2002), the Staff
concurred in the omission of a proposal requiring the company to "[jloin with other
corporations in support of the establishment of a properly financed national health
insurance system." In International Business Machines Corp. (March 2, 2000) the Staff
concurred that a proposal requesting that the company prepare a report discussing issues
under review by federal regulators and legislative proposals relating to cash balance plan
conversions was excludable. In concurring that each of these proposals was excludable,
the Staff stated that the proposals appear "directed at involving IBM in the political or
legislative process relating to an aspect of IBM's operations." (emphasis added). The
Proponent's argument, however, misconstrues the IBM No-Action Letters. The
Commission excluded these proposals because they focused on involving IBM in the
legislative or regulatory initiatives on a specific issue relating to TBM's ordinary business
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operations and not the general legislative or regulatory process. As further described
above and in the No-Action Request, the Proposal is solely focused on the specific
lobbying activities relating to the operation of the Company's ordinary business.

Finally, the Proponent's Response argues that even if the Commission accepts the
Company's position that the Proposal is primarily focused on PPACA, the Commission
should still aliow the Proposal since it relates to a significant public policy issue. Even if
the Staff were to recognize PPACA to be a significant policy concern, the Staff has
expressed the view that proposals relating to both ordinary business matters and
significant policy issues may be excluded in their entirety in reliance on Rule 14a-8(i)(7).
For example, in Johnson & Johnson (Eebruary 22, 2010) and Yum! Brands, Inc. (March
5, 2010), the Staff concurred that each company could exclude a proposal requesting that
the company's management verify the employment legitimacy of all future employees by
specific federal government systems and terminate all employees not in compliance with
such requirements because the proposal related to each company's ordinary business
operations. In each case, the fact that the proposal was framed around the topic of illegal
immigration and foreign workers did not overcome the fact that the proposal dealt with
employee hiring and firing decisions, which are tasks fundamental to management's
ability to run the company on a day-to-day basis, and sought to micro-manage the
company by probing too deeply into complex matters upon which shareholders are not
equipped to render decisions. See also, e.g., General Electric Company (February 3,
2005) (concurring in the exclusion of a proposal intended to address "offshoring” and
requesting a statement relating to any planned job cuts or offshore relocation activities in
reliance on Rule 14a-8(i)(7) because it related to management of the workforce); General
Electric Company (February 10, 2000) (concurring in the exclusion of a proposal relating
to the discontinuation of an accounting method and use of funds related to an executive
compensation program in reliance on Rule 14a-8(1)(7) as dealing with both the significant
policy issue of senior executive compensation and the ordinary business matter of choice
of accounting method); and Wal-Mart Stores, Inc. (March 15, 1999) (concurring in the
exclusion of a proposal requesting a report on Wal-Mart's actions to ensure it does not
purchase from suppliers who manufacture items using forced labor, convict labor, child
labor or who fail to comply with laws protecting employees' rights in reliance on Rule
14a-8(1)(7) because "paragraph 3 of the description of matters to be included in the report
relates to ordinary business operations"). '

The fact that the Proponent frames the Proposal around the topic of PPACA does
not overcome the fact that the Proposal, as discussed above and in our No-Action
Request, deals with tasks that are fundamental to management's ability to run the
Company on a day-to-day basis and seeks to micro-manage the company by probing too
deeply into complex matters upon which shareholders are not equipped to render
decisions. The Staff has repeatedly found that a proposal is excludable pursuant to Rule
14a-8(i)(7) where it is directed at a Company's involvement in the political or legislative
process on a specific issue relating to the Company's business. Thus, even if the Proposal
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touches on a significant social policy, under the precedent discussed above, the Proposal
is excludable under Rule 14a-8(i)(7) as it also relates to ordinary business matters that do
not raise a significant social policy.

Based upon the foregoing analysis, and our arguments set forth in the No-Action
Request, we reiterate our request that the Staff concur that the Company may exclude the
Proposal under Rule 14a-8(i)(7) because it relates to the Company's ordinary business
matters (i.e., lobbying activities on a specific issue relating to the Company’s ordinary
business operations). '

Pursuant to Rule 14a-8(j), we have concurrently sent copies of this
correspondence to the Proponent. We would be happy to provide you with any additional
information and answer any questions that you may have regarding this subject. If we
can be of any further assistance in this matter, please do not hesitate to contact me at
(212) 546-4302, Sandra Leung, our General Counsel and Corporate Secretary, at (212)
546-4260, or Kate Kelly, our Vice President and Assistant General Counsel, at (212) 546-

4852.

Robert ollin
Senior Counsel

Sincerely,

cc:  Justin Danhof, Esq., The National Center for Public Policy Research, via e-mail
and overnight delivery
Sandra Leung, Bristol-Myers Squibb Company
Kate Kelly, Bristol-Myers Squibb Company




THE NATIONAL CENTER

T dedk

FOR PUBLIC POLICY RESEARCH

Amy M. Ridenour ' David A. Ridenour
Chairman President

Via Email: shareholderproposalsi@sec.gov

January 16. 2013

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F. Street. N.E.

Washington. D.C. 20549

RE: Stockholder Proposal of the National Center for Public Policy Research, Securities
Exchange Act of 1934 -- Rule 14a-8

Dear Sir or Madam:

I am writing in response to the letter of Robert J. Woilin on behalf of Bristol-Myers
Squibb (the “Company ™) dated December 20, 2012, requesting that your office (the
“Commission” or “Staff”) take no action if the Company omits our Shareholder Proposal
(the “Proposal™) from its 2013 proxy materials for its 2013 annual sharcholder meeting.

RESPONSE TO BRISTOL-MYERS SQUIBB’S CLAIMS

The Proposal should not be excluded under Rule 14a-8(i)(7) because the
Commission has consistently allowed substantially similar proposals that call for
transparency on already-occurring business operations; therefore, the Proposal
cannot be said to micromanage Company operations.

We respecktfully disagree with Mr. Wollin’s conclusions. and his underlying rationale,
that our Proposal should be omitted from Bristol-Myers Squibb’s 2013 proxy because the
Proposal allegedly deals with the Company s ordinary business operations. Rule 14a-

8()(7).

501 Capitol Court, N.E., Suite 200
Washington, D.C. 20002
(202) 343-4110 % Fax (202) 5435975
info@rnationalcenter.org % www.nationalcenter.org
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The Commission has recognized that Company transparcncy regarding public policy
activities is a serious matter of appropriate concern to shareholders. Our Proposal simply
asks the Company to be transparent with its sharcholders about broad outlines of the
Company’s public policy and lobbying activities.

The Commission has made clear that proposals relating to ordinary business matters that
center on “sufficiently significant social policy issues . . . would not be considered to be
excludable because the proposals would transcend the day-to-day business matters.”
Exchange Act Release No. 40018 (May 21. 1998) (the 1998 Release™).

In the 1998 Release. the Commission indicated two central considerations regarding
exclusion under Rule 14a-8(1)(7). First, the Commission considers the subject matter of
the proposal. Next. the Commission considers the degree to which the proposal seeks to
micromanage a company.

1. The Commission has consistently accepted the subject matter of the Proposal
as an important issue of concern to sharcholders.

Our Proposal seeks Company transparency regarding Bristol-Myers Squibb’s
engagement in public policy. The Commission has repcatedly rejected company no-
action requests on substantially similar proposals. The Company strains — but ultimately
fails — to distinguish three such proposals from our Proposal: Wal-Mart Stores, Inc.
(March 29, 2010), PepsiCo, Inc. (February 26, 2010) and JP Morgan Chase & Co.
(March 7. 2008).

In Wal-Mart, the Commission refused a no-action letter for a proposal that requested the
~Board of Directors. at a reasonable cost and excluding confidential information, report
to shareholders on the Company’s process for identifying and prioritizing legislative and
regulatory public policy advocacy activities.”' Our Proposal similarly “request(s] the
Board of Directors prepare a report describing the policies, procedures, costs and
outcomes of the Company’s legislative and regulatory public policy advocacy activities.”

In Wai-Mart. the Staff explained that the proposal “focuses primarily on Wal-Mart’s
general political activitics and does not seek to micromanage the company to such a
degree that exclusion of the proposal would be appropriate.” Our Proposal clearly
focuses on disclosures regarding Bristol-Myers Squibb’s participation in the public policy
arena. does not attempt to direct any activities in this or any other arena, and should
likewise be afforded a vote by the Company s shareholders.

' This language is identical 0 that used in PepsiCo. Inc. (February 26, 2010). As it did in Wai-
Mars, the Commission did not concur with the company, which desired to exclude the proposal.
The Staff explained: “In our view, the proposal focuses on PepsiCo’s general political activities
and does not seek to micromanage the company 10 such a degree that exclusion of the proposal

would be appropriate.” PepsiCo. Inc. (February 26, 2010).



In JP Morgan, the Siaff rejected the company’s request for no action under Rule 14a-
8(i)(7) where the proposal requested that “the Board of Directors report to shareholders
... on the Company’s process for identifying and prioritizing legislative and regulatory
public policy advocacy activities.” Our Proposal similarly asks Bristol-Myers Squibb to
“[d]isclose the policies and procedures by which the Company identifies. evaluates and
prioritizes public policy issues of interest to the Company.™ and should likewise survive
the Company’s no action request.

Under the Commission’s precedent. clearly established through the JP Morgan, Wal-
Mart and PepsiCo progeny. our Proposal should stand, and the Company s shareholders
should be allowed to voice their opinion by voting for or against the Proposal.

Next, the Company argues that since the Proposal’s Supporting Statement primarily
focuses on one major public policy example — the Company’s support for the Patient
Protection and Affordable Care Act (PPACA) - the Proposal can be omitted. At bottom,
this is a misreading of the Proposal. At top. this is a willful mischaracterization of the

~ Proposal meant to hide the Company's public policy activities from its shareholders.

A more coherent reading of the Proposal makes clear that the Company’s lobbying for
the PPACA is one example of the Company’s involvement in the public policy arena. By
showing the Company’s deep involvement in PPACA - one of the largest legislative
measures in American history — our Proposal emphasizes the importance of the
Company’s failure to be transparent with its shareholders. Indeed, an exhaustive bullet-
point list of the Company’s full involvement in the public policy realm would far exceed
the Proposal’s 500-word limit, and, more importantly. would not show the impact the
Company wields in the policy arena.’

The Staff has consistently rejected no-action requests for proposals with substantially
similar subject matter to our Proposal. The Company has failed to distinguish these
instances in any meaningful way. Therefore, the Commission should reject the
Company’s call for no action if they seek to exclude our Proposal.

2. The Proposal seeks transparency regarding operations the Company is
already performing: therefore, it cannot be said to micromanage the Company.

? In his letter, Mr. Wollin clearly demonstrates that Bristol-Myers Squibb is involved in a
multitude of public policy decisions at multiple levels. He writes: *The Company is a global
biopharmaceutical company with operations in over 40 countries and net sales in excess of $20
billion in 2011. As such, nearly all of the Company’s business decisions necessarily involve
local, state and federal legislative and regulatory matters. Many of such matters are complex
business matters involving regulatory and marketing approval, manufacturing, distribution and
sale of our products. tax strategies and other aspects of the Company's biopharmaceutical

_business.” Surely, the Company does not suggest that our Supporting Statement should contain a
list of all the instances where the Company engages in public policy.



The Company falsely claims that our Proposal seeks to micromanage Bristol-Myers
Squibb. Under Rule 14a-8(i)(7). a proposal may be excluded if it seeks to ***micro-
manage’ the company by probing too deeply into matters of a complex nature upon
which, shareowners, as a group. would not be in a position to make an informed
judgment.”

Mr. Wollin would have our Proposal omitted because he misreads it to claim that we
desire the Company to take action on a specific legislative issue. If that were the case,
the Commission may have cause to concur with the Company to exclude the Proposal.
See generally, General Electric Co. (January 17, 2006). However, our Proposal calis for
no such action.

In reality, our Proposal calls for transparency regarding public policy activities and
lobbying actions the Company already performs. The Company readily admits that it
engages in the political and legislative arenas by lobbying. In his letter, Mr. Wollin
states: “At times, the Company engages in lobbying activities to promote the best
interests of the Company in respect to existing and proposed laws, regulation and
legislation.” The Proposal does not ask the Company to take any position on any
legislation, regulation. issue or politician. The Company is already taking positions; the
Proposal simply asks the Company to be transparent with its shareholders about those
positions.

Specifically. the Company’s reliance on /nternational Business Machines Corp. (January
21, 2002) for the proposition that our Proposal secks to micromanage the Company is
misplaced. In that case. the Staff allowed IBM to omit a proposal that asked the company
to “|j]Join with other corporations in support of the establishment of a properly financed
national health insurance systetn as an alternative for funding employee health benefits.”
The Staff noted that IBM had a basis for exclusion under Rule 14a-8(i)(7) since the
“proposal requests a report on healthcare benefits, and that it appears directed at
involving 1BM in the political or legislative process relating to an aspect of IBM’s
operations.” (Emphasis added.) Here, however, Bristol-Myers Squibb is already involved
in the political and legislative process through its myriad lobbying on different issues.
Indeed. our Proposal only secks transparency and accounting of operations the Company
already willfully engages. We do not seek to involve the Company in any regulatory,
political or legislative landscape. The Company is correct; these are ordinary business
decisions best left to corporate feaders. The Proposal calls for transparency about those
decisions and processes.

In the same manner, the Company’s reliance on /nternational Business Machines (March
2, 2000) holds no weight in this matter. There, the Staff concurred that a proposal was
excludable and noted “that the proposal appears directed at involving IBM in the political
of legislative process relating to an aspect of IBM’s operations.” As stated above, our
Proposal does not seek to involve Bristol-Myers Squibb in any political or legislative



process. Therefore. the decision to concur in exclusion in /BM has no precedential
bearing on our Proposal.

Mr. Wollin also claims that a blog post critical of the PPACA posted on March 9, 2012,
by an employee of National Center for Public Policy Research “confirms the underlying
intent of the Proposal.™® He then furthers this logical fallacy by proclaiming, “the
Proposal's Supporting Statement. echoing the statements made publicly on behalf of the
Proponent, makes clear that the Proposal is in fact directed at the Company’s lobbying
activities and participation in public policy debates with respect to a specific legislative
initiative — PPACA.” (Emphasis added.)

In declaring the Proposal’s sole intent — in his own false words — Mr. Wollin attempts to
cram a square peg into a round hole. As stated above, the Supporting Statement’s focus
on PPACA is to highlight the impact the Company has in the public policy realm. Itis in
no way intended to be an exhaustive list of the Company’s public policy activities.

Since our Proposal is not “directed at involving [Bristol-Myers Squibb] in the political or
legislative process.” the Staff should reject the Companys efforts 10 exclude the
Proposal. See. International Business Machines (March 2, 2000)

3. Even if the Commission accepts the Company’s position that the Proposal is
primarily focused on PPACA, it should still allow the Proposal since it relates to
one of the most significant public policy issues in American history.

In the 1998 Release, the Commission made clear that proposals relating to ordinary
business matters but that center on “sufficiently significant social policy issues . . . would
not be considered to be excludable because the proposals would transcend the day-to-day
business matters.” The PPACA legislation is one of the watershed moments in American
legislative history — forever changing the relationship between the American citizenry
and the federal government. Certainly, if any law can be said to transcend day-to-day
business matters. it is the PPACA.

Furthermore, in Staff Legal Bulletin No. 14A, the Commission commented that “[t]he
Division [of Corporate Finance] has noted many times that the presence of widespread
public debate regarding an issue is among the factors to be considered in determining
whether proposals concerning that issue ‘transcend the day-to-day business matters.’”
The PPACA has been hotly debated for years in the public square and continuous to face
legal battles. In the summer of 2009, constituents from coast to coast flooded town hall
meetings to debate the merits of the legislation. When the primary legal disputes over the

* In addition to scores of policy papers, opeds, press releases and the thousands of additional
media citations obtained by the National Center in 2012. National Center employees also posted
361 blog items.
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bill reached the United States Supxexm Cout, the PPACA was subjected to the longest
oral arguments in the last 45 years.”

If the Company or Commission believes' that any '“suﬂlcmntly significant policy issue[] .
. transcends day=to-day business matters,” certainly the PPACA is among them.

CONCLUSION

The Commission’s clear precedent establishes that the subject matter of our Proposal is
not excludable under Rule 14a-8(i)(7). Furthermore, the Proposal dees not seek to
micromanage the Company. Under the Commission’s clear guidance; we do not seek to
involve the company in any political or legislative process.

And, even if the Staff concurs with the Company that the: Proposal is primarily focused
on a single policy issue (PPACA). that legislation is perhaps the single most transcendent
pubhc policy issue in a generation. Therefore, the Proposal should: mrhtfuily goto the
Company’s shareholders for a vote.

Based upon the forgoing analysis. we respectfully request that the Staff reject Bristol-
Myers Squibb’s request for a no action letter concerning our Propesal.

A topy of this correspondence has been timely provided fo: Bristol-Myers Squibb. If we

~can provide additional materials to address any queries the Staff may have with respect to
this letter or Bristol-Myers Squibb’s no action request, please do-not hesitate to call me at
202-543-4110,

Sincerely,

Justin Danhof, Esq.
General Counsel and Free Enterprise Project Director

cc: Robert J. Wollin, Senior Counsel, Bristol-Myers Squibb. via e-mail and Fedcral
Express

i , [ e £ N . ; fer »
Dino Grandoni, “Six Haurs of Oral Arguments Over Obamacare Are the Longest in 45 Years,”

The Atlantic, March 26, 2012, available at hup:/awww theatlantic wire.com/iational/20 | 220376

hours-oral-arguments-cver-obamacarc-are-longest-43-vears/5033 1/ as of January 4, 2013.
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December 20, 2012
Vi4 EMAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, N.E.

Washington, D.C. 20549

E-mail: shareholderproposals@sec. gov

Re:  Stockholder Proposal of The National Center for Public Policy Research
Securities Exchange Act of 1934 — Rule 14a-8

Dear Ladies and Gentlemen:

This letter and the enclosed materials are submitted by Bristol-Myers Squibb
Company (the "Company") to inform you that the Company intends to omit from its
proxy statement and form of proxy for its 2013 Annual Meeting of Stockholders
{collectively, the "2013 Proxy Materials") a stockholder proposal (the "Proposal”) and a
staterment in support thereof (the "Supporting Statement") recetved from The National
Center for Public Policy Research (the "Proponent"). We have concurrently sent copies
of this correspondence to the Proponent.

Pursuant to Rule 14a-8(j), we are filing this letter with the Securities and
Exchange Commission (the "Commission") no later than eighty (80) calendar days before
the Company intends to file its definitive 2013 Proxy Materials with the Commission.
Rule 14a-8(k) and Staff Legal Bulletin No. 14D (CF), Shareholder Proposals (November
7, 2008) provide that shareholder proponents are required to send companies a copy of
any correspondence that the proponents elect to submit to the Commission or the staff of
the Division of Corporation Finance (the "Staft"). Accordingly, we are taking this
opportunity to inform the Proponent that if the Proponent elects to submit any
correspondence to the Commission or the Staff with respect to the Proposal, a copy of
that correspondence should be furmished currently to the undersigned on behalf of the
Company pursuant to Rule 14a-8(k) and SLB 14D.
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THE PROPOSAL

The Proposal states:

RESOLVED: Shareholders request the Board of Directors prepare a report
describing the policies, procedures, costs and outcomes of the Company’s
legislative and regulatory public policy advocacy activities. The report, prepared
at a reasonable cost and omitting proprietary information, should be published by
November 2013, The report should:

1. Disclose the policies and procedures by which the Company identifies,
evaluates and prioritizes public policy issues of interest to the Company;

2. Disclose the outcome and cost of the Company’s lobbying activities (both
direct and indirect lobbying, including through trade associations and non-
profit organizations);

3. Describe how the outcomes affect the Company’s business, including the
impact on its reputation,

The Proposal also includes a Supporting Statement that explains the Proponent's
basis for submitting the Proposal. It is important to note that while the resolution in the
Proposal addresses the Company's lobbying activities in a general way, the Supporting
Statement's sole focus is exclusively the Company's support of the passage of the Patient
Protection and Affordable Care Act ("PPACA") and its membership in the
Pharmaceutical Research and Manufacturers of America ("PhRMA"), which represents
leading pharmaceutical industry research and biotechnology companies in the United
States.

Under Rule 14a-8(i)(7), the Staff considers both the resolution and the supporting
statement as a whole. See, e.g., Staff Legal Bulletin No. 14C, part D.2. (June 28, 2005)
{("In determining whether the focus of these proposals 1s a significant social policy 1ssue.
we consider both the proposal and the supporting statement as a whole.") As a result,
regardless of whether the "resolved" clause in a proposal implicates ordinary business
manners, the proposal is excludable when the supporting statement has the effect of
transforming the vote on the proposal into a vote on an ordinary business manner. See,
e.g., General Electric Co. (St. Joseph Health System and the Sisters of St. Francis of
Philadelphia) (January 10, 2005) and Corrections Corporation of America (March 15,
2006).

BACKGROUND

The Company received by overnight delivery on November 21, 2012 the
Proposal, accompanied by a cover letter from the Proponent and a proof of ownership
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letter from UBS, the Proponent's broker.' Due to certain ambiguities included in the
proof of ownership letter from UBS, and after confirming that the Proponent was not a
shareholder of record, on November 28, 2012, the Company sent a letter to the Proponent
requesting that the Proponent remedy these deficiencies by submitting a new proof of
ownership letter, On December 4, 2012, the Company received from the Proponent by e-
mail a revised letter from UBS verifying the Proponent's ownership as of the date the
Proposal was submitted to the Company. Copies of the Proposal, the accompanying
cover letter, the mitial broker letter, the Company's deficiency letter and the revised
broker letter are attached to this letter as Exhibit A.

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal
may be excluded from the 2013 Proxy Materials pursuant to Rule 14a-8(1)(7) for the
reasons discussed below.

ANALYSIS

The Proposal may be excluded under Rule 14a-8(i}(7) because it deals with the
Company's ordinary business operations.

We believe that the Company may exclude the Proposal pursuant to Rule 14a-
8(1)(7) because it deals with matters relating to the Company's ordinary business
operations. According to the Exchange Act Release No. 40018 (May 21, 1998) (the
"1998 Release"), the Commission explained that the ordinary business exclusion rests on
two central considerations. The first consideration relates to the subject matter of a
proposal; the 1998 Release provides that "[c]ertain tasks are so fundamental to
management's ability to run a company on a day-to-day basis that they could not, as a
practical matter, be subject to direct shareholder oversight." /d. The second consideration
is the degree to which the proposal attempts to "micro-manage" a company by "probing
too deeply into matters of a complex nature upon which shareholders as a group, would
not be in a position to make an informed judgment.” /d. (citing Exchange Act Release
No. 12999 (November 22, 1976). When determining whether a proposal requesting the
preparation of a report is excludable under Rule 14a-8(1)(7), the Staff "will consider
whether the subject matter of the special report ... mvolves a matter of ordinary business."
See Exchange Act Release No. 20091 {August 16, 1983); The Coca-Cola Co. (January
21, 2009); FedEx Corporation (July 14, 2009).

' Also on November 21, 2012, subsequent to the receipt of the Proposal, the Company received a
shareholder proposal via fax from the Unitarian Universalist Association of Congregations (the "UUAC
Proposal”). On December 20, 2012, the Company submitted a letter to the Staff requesting that the Staff
concur in the Company's view that the Staff will take no action if the Company omits the UUAC Proposal
from its 2013 Proxy Materials pursuant to Rule 14a-8(1)(11) in the event that the Staff is unable to concur
with the Company's intent to exclude the Proposal pursuant to Rufe 14a-8{i)(7) as described herein.
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l. The Proposal centers on ordinary business matters because it relates to the
Company’s involvement in specific public policy discussions regarding tasks
fundamental to the running of the business.

As mentioned above, the 1998 Release states that "[c]ertain tasks are so
fundamental to management's ability to run a company on a day-to-day basis that they
could not, as a practical matter, be subject to direct shareholder oversight."

The Company is engaged 1n the discovery, development, licensing,
manufacturing, marketing, distribution and sale of biopharmaceutical products on a
global basis, all of which involve compliance with laws. At times, the Company engages
in lobbying activities to promote the best interests of the Company in respect to existing
and proposed laws, regulation and legislation. This Proposal seeks to have the Company
prepare a report describing the policies, procedures, costs and outcomes of the
Company's legislative and regulatory public policy advocacy activities, specifically those
related to PPACA and the Company's membership in PRRMA. The Supporting Statement
makes clear that the Proponent 1s concerned primarily with the Company's lobbying
efforts, through its membership in PhARMA, regarding PPACA legislation.

As stated in the 1998 Release, the term "ordinary business” refers to matters that
are not necessarily "ordinary” in the common meaning of the word, but instead the term
"is rooted in the corporate law concept of providing management with flexibility in
directing certain core matters involving the Company's business and operations." An
assessment of and approach to regulatory or legislative reforms and public policies on
specific legislative issues 1s a customary and important responsibility of management,
and is not a proper subject for shareholder involvement. The Company devotes time and
resources to monitoring its compliance with existing laws and participating in the
legislative and regulatory process, including taking positions on legislative policies that
management believes are in line with the best interests of the Company. This process
involves a complex study of a number of factors, including the likelihood that lobbying
efforts will be successful and the anticipated effect of specific regulations on the
Company's financial position and sharehoider value. Likewise, decisions as to how and
whether to lobby on behalf of particular legislative initiatives, or whether to participate
otherwise in the political process by taking an active role in public policy debates on
certain legislative initiatives, involve complex decisions implicating the impact of
proposed legislation on the Company's business, the use of corporate resources and the
interaction of such efforts with other lobbying and public policy communications by the
Company. Sharcholders are not positioned to make such judgments. Rather, determining
appropriate legislative and policy reforms to advocate on behalf of the Company and
assessing the impact of such reforms are matters more appropriately addressed by
management and the Board of Directors. Here, PPACA, together with a reconcihiation
bill containing a package of changes to PPACA, included provisions that would reduce
our net sales and increase costs due to the increased Medicaid rebate, expand the
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Medicaid program, create additional prescription drug discounts to certain patients under
Medicare Part D, assess a non-tax-deductible annual fee to pharmaceutical compantes
and create a regulatory mechanism that allows for approval of biologic drugs that are
similar to (but not generic copies of) innovative drugs on the basis of less extensive data
than is the basis for a full Biologics License Application, among other things. Decisions
relating to these matters should be reserved for the Company and its Board of Directors.

In a number of no-action letters, the Staff has concurred that a proposal 18
excludable where, as here, it is directed at a Company's involvement in the political or
legislative process on a specific issue relating to the Company's business. For example, in
International Business Machines Corp. (January 21, 2002) the Staff concurred that a
proposal requiring the company to "[jloin with other corporations in support of the
establishment of a properly financed national health insurance system" was excludable
because it "appears directed at involving IBM in the political or legislative process
relating to an aspect of IBM's operations." The Staff has concurred that proposals seeking
reports can have the effect of asking that a company become involved in the political or
legislative process and therefore be excludable under Rule 14a-8(1)(7). For example, in
International Business Machines Corp. (March 2, 2000), the Staff concurred in the
omission of a proposal requesting that the company prepare a report discussing issues
under review by federal regulators and legislative proposals relating to cash balance plan
conversions. In concurring that the proposal was excludable, the Staff stated, "[w]e note
that the proposal appears directed at involving IBM in the political or legislative process
relating to an aspect of IBM's operations.”

Similarly, in Bristol-Mvers Squibb Co. (AFL-CIO Reserve Fund) (February 17,
2009), the Staff concurred in the exclusion of a proposal requesting a report on the
Company's lobbying activities and expenses relating to the Medicare Part D Prescription
Drug Program and on lobbying activities and expenses of any entity supported by the
company during the 110th Congress. The Staff concluded that the proposal related to the
Company's "ordinary business operations (i.e., lobbying activities concerning 1ts
products)." See also Microsoft Corp. (September 29, 2006) {the Staff concurred in the
exclusion of a proposal calling for an evaluation of the impact on the company of
expanded government regulation of the Internet). Additionally, in General Electric Co.
(National Legal and Policy Center) (January 17, 2006), the Staff concluded that a
proposal relating to a report on the impact of a flat tax was properly excludable under
Rule 14a-8(i)(7) as relating to the Company's "ordinary business operations (i.e.,
evaluating the impact of a flat tax on the Company)." See also Verizon Communications
Inc. (January 31, 2006) (same); Citigroup Inc. (January 26, 2006) (same); Johnson &
Johnson (January 24, 2006) (same). See also Niagara Mohawk Holdings, Inc.
(Amalgamated Bank of New York LongView Collective Investment Fund) (March 5,
2001) (permitting exclusion under the predecessor to Rule 14a-8(i}(7) of a proposal
requesting that the company prepare a report on pension-related issues being considered
in federal regulatory and legislative proceedings).
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Significantly, even though the Proposal is similar to those considered by the Staff
in Wal-Mart Stores, Inc. (March 29, 2010), PepsiCo, Inc. (February 26, 2010) and JP
Morgan Chase & Co. (March 7, 2008) where the Staff did not concur with the requests
for exclusion, the instant Proposal is noticeably distinguishable because the supporting
statements to each of the foregoing proposals contained only a2 mere mention of an
example of the companies’ alleged involvement on a specific legislative issue.* In
contrast, here the bulk of the Supporting Statement consists of repeated references to the
Company's involvement with PPACA and membership in PhARMA, as noted below,
making clear that the purpose of the Proposal is focused on one, specific legislative area
and not general public policy efforts. Coupled with the Proponent's web postings
discussed below, 1t 1s clear that this Proposal seeks shareholder attention on efforts
regarding PPACA and the Company's involvement with PhRMA.

In this respect, the Proposal, when read with the Supporting Statement, is directly
comparable to PepsiCo, Inc. (March 3, 2011), where the Staff permitted the exclusion of
a shareholder proposal requesting the board of directors create an annual report to
shareholders on the company's process for identifying and prioritizing legislative and
regulatory public policy advocacy activities. While the "Whereas" clause and resolution
in the proposal were facially neutral, the supporting statement included extensive
references in five of its seven paragraphs to PepsiCo's position on Cap and Trade climate
change legislation and its membership in the U.S. Climate Action Partnership. The Staff
stated its belief that "the proposal and supporting statement, when read together, focus
primarily on PepsiCo's specific lobbying activities that relate to the operation of
PepsiCo's business and not on PepsiCo's general political activities." Id.

Furthermore, the Staff has concurred with the exclusion of shareholder proposals
regarding general charitable giving where the supporting statements indicate that the
proposal, in fact, would serve as a shareholder referendum on donations to a particular
charity or type of charity. For example, in Johnson & Johnson (February 12, 2007), a
proposal requesting that the board of directors implement a policy listing all chantable
contributions on the Company's websites was excludable notwithstanding its facially
neuiral language. The Staff concurred that the proposal could be excinded under Rule
14a-8(1)(7), because the supporting statement and two of the seven "Whereas" clauses
preceding the resolution centered around contributions to Planned Parenthood and
organizations that support abortion and same-sex marriage. See also Pfizer Inc. (Randall)
(February 12, 2007) (same); Wells Fargo & Co. (February 12, 2007) (same); Bank of
America Corp. (January 24, 2003) (permitting exclusion of a proposal to cease making
charitable contributions because the preamble and supporting statement frequently
referenced abortion and religious beliefs).

* In Wal-Mart Stores, Inc. and PepsiCo. Inc. (February 26, 2010), the only basis the companies addressed
for asserting that the proposals related to ordinary business was that the proposals asked the companies to
disclose their process for prioritizing and promoting public policy issues, not that the proposals related to
specific public policy issues.
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The Staff has repeatedly concurred that a proposal is excludable under Rule 14a-
8(1)(7) if it concerns political activity relevant to a specific issue applicable to the
Company's business, regardless of whether the proposal seeks to involve the company in
legislative and regulatory matters or seeks to limit a Company's involvement in such
matters. For example, in General Electric Co. (Flowers) (January 29, 1997), the Staff
concurred with the exclusion of a shareholder proposal asking that the Company refrain
from the use of company funds to oppose specific citizen ballot initiatives. Likewise, in
General Motors Corp. (March 17, 1993), the Staff concurred that a proposal directing the
company to cease all lobbying and other efforts directed at opposing legislation that
would increase corporate average fuel economy standards was excludable under Rule
14a-8(i)(7) as relating to the Company's ordinary business operations. See also Pacific
Enterprises (Henson) (February 12, 1996) (concurring that a proposal submitted to a
California utility asking that it dedicate the resources of its regulatory, legislative and
legal departments to ending California utility deregulation was excludable because it was
"directed at involving the company in the political or legislative process that relates to
aspects of the Company's operations").

Although the text of the Proposal's resolution itself is presented as an impartial
vote on the Company's public policy efforts, the Supporting Statement's extensive
references to the Company's position on PPACA and membership in PhRRMA result in the
Proposal serving as a referendum on that specific issue. In this respect, the Proposal
differs from proposals relating to a Company's "general political activities," which
typically are not excludable under Rule 14a-8(1)(7). See, e.g., Archer Daniels Midland
Co. (August 18, 2010) (proposal not excludable because it focused primarily on the
Company's general political activities and did not seek to micromanage the company to
such a degree that exclusion of the proposal would be appropriate).

In American Home Products Corp. (March 4, 2002), a facially neutral proposal
requested that the board form a committee to study the impact charitable contributions
have on the business of the company and its share value. Notwithstanding the facially
neutral language of the proposed resolution, the Staff concurred that because five of the
"Whereas" clauses preceding the resolution referenced abortion and organizations that
support or perform abortions, the measure was directed toward charitable contributions to
a specific type of organization and could, therefore, be excluded under Rule 14a-8(i)(7).

Similarly, in Schering-Plough Corp. (March 4, 2002), the Staff concurred in the
exclusion of a proposal requesting that the company form a committee to study the
impact charitable contributions have on the business of the company and its share value,
where each of the five statements in the proposal's preamble referenced abortion and the
supporting statement centered around a discussion of Planned Parenthood.”

? The Proposal as well as the foregoing precedents are distinguishable from proposals that either employed
neufrai language throughout the preamble and supporting statement, or where the supporting statement
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As the PepsiCo, Inc. (March 3, 2011), Johnson & Johnson (February 12, 2007),
American Home Products Corp., Schering-Plough Corp. and other no-action letters
discussed above evidence, the facts, circumstances and evidence surrounding a
shareholder proposal, including preambles and supporting statements, can be considered
to determine whether a proposal is actually directed towards contributions to specific
types of lobbying activities or organizations. In each of these no-action letters,
shareholder proposals (including those that appeared in the resolutions to be facially
neutral) were found to be directed toward specific kinds of lobbying activities or
organizations and therefore were excludable under Rule 14a-8(i)(7) as relating to the
Company's ordinary business.

The current Proposal is similar. The resolution is neutral but the Supporting
Statement makes clear the thrust of the Proposal is directed toward the Company
involvement with a specific legislative initiative - namely, PPACA, and the Company's
membership in PARMA. As with the proposals addressed in the PepsiCo, Inc. (March 3,
2011), Johnson & Johnson (February 12, 2007), American Home Products Corp. and
Schering-Plough Corp. no-action letters, here the Supporting Statement accompanying
the Proposal has seven paragraphs addressing these specific issues. In addition, public
statements made on behalf of the Proponent detailed below further reflect that the
Proposal's true intention 1s to put forward a referendum on a specific legislative issue
applicable to the Company: PPACA legislation and membership in PARMA.
Accordingly, the Proposal may be excluded under Rule 14a-8(i)(7) as relating to the
Company's ordinary business matters.

contained only a brief or isolated reference to a specific organizations or types of organizations as examples
of organizations that might interest shareowners or be controversial. Sce, e.g., PepsiCo, Inc. (March 2,
2009) (proposal that the company provide a report disclosing information related to the company's
charitable coniributions not excludable under Rule 14a-8(i)(7)); Ford Motor Co. (February 25, 2008)
(proposal that the company list the recipients of corporate charitable contributions on the company’s
website not excludable under Rule 14a-8(i)(7)); General Electric Co. (January 11, 2008) (proposal that the
company provide a semi-annual report disclosing the Company’s charitable contributions and related
information not excludable under Rule 14a-8(i)}{7)). In General Electric Co., the supporting statement
contained a single reference to the specific organization at issue (the Rainbow IPUSH Coalition). Similarly.
in PepsiCo, Inc., the supporting statement consisted of one paragraph confaining a single reference to a
specific organization (Parents, Families and Friends of Lesbians and Gays). Finally, in Ford Motor Co., the
supporting statement did not single out a particular organization and the proposal did not express an
opinion as to whether or not the company should contribute to any particular organization. Here, as with
Johnson & Johnson (February 12, 2007), American Home Products Corp., Schering-Plough Corp. and
other precedent cited in the text of this letfer, much of the Proposal's supporting statement specifically
refers to PPACA legislation and the Proponent's disapproval of the Company's support for this particular
legislation.
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2. The Proposal seeks to micro-manage the Company's involvement in specific
legislative initiatives.

As mentioned above, the Proposal concerns the Company's ordinary business
operations because the Proposal's principal thrust and focus is on the Company' support
of specific legislative and regulatory initiatives and not the Company's public policy
efforts spending generally. As discussed below, the Staff consistently has concurred that
shareholder proposals (similar to the Proposal) that attempt to micromanage a company
by attempting to dictate their lobbying activities and participation in public policy debates
with respect to specific legislative initiatives are excludable under Rule 14a-8(i)(7).

The Company is a global biopharmaceutical company with operations in over 40
countries and net sales in excess of $20 billion in 2011. As such, nearly all of the
Company's business decisions necessarily involve local, state and federal legislative and
regulatory matters. Many of such matters are complex business matters involving
regulatory and marketing approval, manufacturing, distribution and sale of our products,
tax strategies and other aspects of the Company's biopharmaceutical business.
Determining whether and to what extent the Company should participate in political
activities, lobbying and spending relating to these matters should be reserved for
management and the Board of Directors. This Proposal, however, seeks to involve the
Company's shareholders in these intricate business decisions. Seven out of the nine
paragraphs of the Proposal's Supporting Statement deal specifically with PPACA and
membership in PARMA. The Proposal's Supporting Statement states:

e "The Company is a member of the Pharmaceutical Research and Manufacturers of
America Association (PhRMA). PhRMA dedicated $150 million to conduct an
advertising campaign that contributed, in large part, to the passage of the Patient
Protection and Affordable Care Act (PPACA), commonly known as 'ObamaCare.’
PPACA increases the federal government's involvement in sales of health care
services and products, including Company products.”

¢ "The Company played a major role in passing PPACA. The Wall Street Journal
has described PhRMA's active participation in that legislation as 'a story of crony
capitalism' and adds that, it is 'clear that ObamaCare might never have passed
without the drug companies.! They also note that PhRRMA’s $150 million ad
campaign was 'coordinated with the White House political shop.™

» "PPACA will affect Bristol-Myers Squibb. The law includes a $2.3 million
annual tax on the pharmaceutical industry that will be assessed on companies
based on its share of sales.”

¢ "PPACA is controversial. Support of controversial public policy positions may
adversely affect Bristol-Myers Squibb's reputation.”
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* "A public opinion poll of another prominent PARRMA member that was conducted
by the National Center for Public Policy Research and Freedom Works found that
the company’s public policy advocacy harmed the company's reputation. For
example, the company's favorability among conservatives fell from 69 percent to
19 percent and from 60 percent to 8 percent among Tea Party activities after they
were informed of the company's lobbying for progressive legislation that inchuded
PPACA

¢ "Furthermore, the American people oppose PPACA. An October 2012
Rasmussen Reports poll indicated that 54 percent of Americans want the law
repealed.”

* "Bristol-Myers Squibb's current lobbying disclosures are inadequate and even
misleading. The Company website states, '[w]e work closely with the
Pharmaceutical Researchers and Manufacturers of America (PhRMA) to achieve
broader patient access to safe and effective medicines through a free market.'
However, PPACA increases the federal government's role in the health care
system and stifles competition. The Company's lobbying position in favor of
PPACA directly conflicts with the Company's stated policy position.”

Moreover, a review of the statements on a blog maintained on behalf of the
Proponent confirms the underlying intent of the Proposal. On March 9, 2012, the
Proponent's blog stated under the heading "Occupy Occupy D.C.; Repeal Obamacare":

* "Nothing unites conservatives more these days than opposition to the Patient
Protection and Affordable Care Act — Obamacare. It will effectively take
over what most people agree is the best health care system in the world and
risks making it as effective as the DMV."*

Thus, the Proposal's Supporting Statement, echoing the statements made publicly
on behalf of the Proponent, makes clear that the Proposal 1s in fact directed at the
Company's lobbying activities and participation in public policy debates with respect to a
spectfic legislative initiative - PPACA. This Proposal would in fact ask the Company's
shareholders to weigh in on matters and processes regarding complex areas within
PPACA legislation that implicate the Company's business. These day-to-day, critical
decisions should be reserved to management of the Company and its Board of Directors
and not to shareholders who would not be in a position to make an informed judgment on
such matters. Moreover, the Proposal does not transcend ordinary business operations
because it specifically addresses day-to-day management items. As such, these matters

* See htip://www.conservativeblog.org/amyridenour/2012/3/9/0ccupy-occupy-de-repeal-obamacare. himt.
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cannot be properly micro-managed by shareholders and should be handled by
management and the Board of Directors.

CONCLUSION

Based on the foregoing, we respectfully request the Staff's concurrence that it will
take no action if the Company omits the Proposal from its 2013 Proxy Materials.

If you have any questions or require additional information, please do not hesitate
to contact me at (212) 546-4302, Sandra Leung, our General Counsel and Corporate
Secretary, at (212) 546-4260, or Kate Kelly, our Vice President and Assistant General
Counsel, at (212) 546-4852.

St

Senior Counsel
Enclosures

ce: Justin Danhof, Esq., The National Center for Public Policy Research, via e-mail
and Federal Express overnight delivery
Sandra Leung, Bristol-Myers Squibb Company
Kate Kelly, Bristol-Myers Squibb Company
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The Proposal and Other Correspondence




THE NATIONAL CENTER

ihAck ]
FOR PUBLIC POLICY RESEARCH

Amy M. Ridenour David A, Ridenour
Chairman President
Via Fedlix

November 20, 2012

Ms. Sandra Leung

Corporate Secretary
Bristol-Myers Squibb Company
345 Park Avenue
New York, New York 10154

Dear Ms. Leung:

I hereby submit the enclosed shareholder proposal (“Proposal™) for inclusion in the
Bristol-Myers Squibb Company (the “Company”) proxy statement to be circulated to
Company shareholders in conjunction with the next annual meeting of sharcholders. The
Proposal is submitted under Rule 14(a)-8 (Proposals of Security Holders) of the United
States Securitics and Exchange Commission’s proxy regulations.

The National Center for Public Policy Research owns 137 (one hundred thirty-seven)
shares of the Company’s common stock that have been held continuously for more than a
year prior to the date of this submission. The National Center for Public Policy Rescarch
intends to hold these shares through the date of the Company’s ne*«:t annual meeting of
shareholders. Proof of ownership is attached.

If you have any questions or wish to discuss the Proposal. please contact me at 202-543-
4110. Copies of correspondence of a request for a “no-action” letier should be forwarded
to Mr. Justin Danhof, Esq., Free Enterprise Project Director, The National Center for
Public Policy Research, 501 Capitol Court N.E., Suite 200, Washington, DC 20002,

Sincerely,

Justin D’mhof, Esq.

Attachments: Shareholder Proposal — Lobbying Report
Proof of Continuous Ownership

501 Capitol Court, NLE,, Suite 200
Washington, D.C, 20002
{202) 543-4110 ¥ Fax (202} 543-5975
info@nationalcenter.org % wwwi.nationalcenter.org
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L.obbying Report

RESOLVED: Sharcholders request the Board of Directors prepare a report describing
the policies, procedures, costs and outcomes of the Company’s legislative and regulatory
public pelicy advocacy activities. The report, prepared at a reasonable cost and omitting
proprietary information, should be published by November 2013, The report should:

1. Disclose the policies and procedures by which the Company identifies, evaluates
and prioritizes public policy issues of interest to the Company;

I~

Disclose the outcome and cost of the Company’s lobbying activities (both direct
and indirect lobbying, including through trade associations and non-profit
organizations);

3. Describe how the outcomes affect the Company’s business, including the impact
o1 its reputation.

Supporting Statement

As shareholders of Bristol-Myers Squibb, we support transparency and accountability
regarding the Company’s public policy activities.

The Company is a member of the Pharmaceutical Research and Manufacturers of
America Association (PhRMA). PhRMA dedicated $150 million to conductan
advertising campaign that contributed, in large part, to the passage ot the Patient
Protection and Affordable Care Act (PPACA). commonly known as “ObamaCare.”
PPACA increases the federal government’s involvement in sales of health care services
and products, including Company products,

The Company played a major role in passing PPACA. The Wall Street Journal has
described PhARMA’s active participation in that legislation as “a story of crony
capitalism” and adds that, it is “clear that ObamaCare might never have passed without
the drug companies.” They also note that PARMA’s $150 million ad campaign was
“coordinated with the White House political shop.”

PPACA wiil affect Bristol-Myers Squibb. The law includes a $2.3 million annual tax on

the pharmaceutical industry that will be assessed on companies based on its share of
sales.

PPACA is controversial. Support of controversial public policy poéitioﬁs may adversely
affect Bristol-Myers Squibb’s reputation. |, .

A public opinion poll of another prominent PhRRMA member that was conducted by the
National Center for Public Policy Research and FreedomWorks found that the company’s
public policy advocacy harmed the company’s reputation. For example, the company’s
favorability among conservatives fell from 69 percent to 19 percent and from 60 percent




to 8 percent among Tea Party activists after they were informed of the company’s
lobbying for progressive legislation that included PPACA.

Furthermore, the American people oppose PPACA. An October 2012 Rasmussen
Reports poll indicated that 34 percent of Americans want the law repealed.

Bristol-Myers Squibb’s current lobbying disclosures are inadequate and even misleading.
The Company website states, “[w]e work closely with the Pharmaceutical Researchers
and Manufacturers of America {PhRMA) to achieve broader patient access to safe and
effective medicines through a free market.” However, PPACA increases the federal
government’s role in the health care system and stifles competition. The Company’s
lobbying position in favor of PPACA directly conflicts with the Company’s stated policy
position,

Bristol-Myers Squibb allocates significant resources fo public pelicy advocacy.
Shareholders have a right to know the policies that dictates the Company’s public policy
positions and the legislative and regulatory outcomes of its lobbying activities.
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Ms. Sandra Leung

Corporate Secretary

Bristol-Myers Squibb Company

345 Park Avenue

New York, Mew York 10154

Re: Shareholder Resolution for the National Center for Public Policy Research
Dear Ms. Leung:

UBS holds 137 Shares of Bristol-Myers Bquibb Company (the “Company') commen
stock beneficially for the National Center for Public Policy Research, the proponent of
the shareholder proposal submitied to Eli Lilly and Company in accordance with Rule
14(2)-8 of the Scouritics and Exchange Act of 1934, The shares of the Company Stock
have been beneficially owned by the National Center for Public Policy Rescarch for more
than one year prior to the submission of its resolution. The shares were purchased on
May 3, 2011, and UBS continuss to hold the said stock.

IF you should have any questions regarding this matter, pizase give me a call, My
selephone aumber is 202-585-5368.

Eymi:t:rei;:f, . , /,,-j
/ . - (/
. F /
{ e - B
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s Rrigckhaus

Registered Client Service Associae
(/B8 Financial Services ine,

URS Finariciaf Sarvices e e a subistsiary of HBS AG,




%Z% Bristgl-My@rs Sqmbb Company 345 Park Avanue New York, NY 10154 2125464000
November 28, 2012
VIA FEDERAL EXPRESS

Mr. Justin Danhof, Esq.

Free Enterprise Project Director

The National Center for Public Policy Research
501 Capitol Court N.E., Suite 200

Washington, DC 20002

Dear Mr. Danhof:

I am writing on behalf of Bristol-Myers Squibb Company {(the *“Company”), which
received on November 21, 2012, a stockholder proposal from The National Center for Public
Policy Research (the “Proponent”) entitled “Lobbying Report” for consideration at the
Company’s 2013 Annual Meeting of Stockholders (the “Proposal”).

The Proposal contains certain procedural deficiencies, which Securities and Exchange
Commission (“SEC”) regulations require us to bring to the Proponent’s attention. Rule 14a-8(b)
under the Securities Exchange Act of 1934, as amended, provides that stockholder proponents
must submit sufficient proof of their continuous ownership of at least $2,000 in market value, or
1%, of a company’s shares entitled to vote on the proposal for at least one year as of the date the
stockholder proposal was submitted. The Company’s stock records do not indicate that the
Proponent is the record or registered owner of sufficient shares to satisfy this requirement,

In addition, the “proof of ownership” letter from UBS submitted to us by the Proponent
with the Proposal contains a number of ambiguities. This purported “proof of ownership” letter
states, in part, “UBS holds 137 Shares of Bristol-Myers Squibb Company (the “Company”)
common stock beneficially for the National Center for Public Policy Research, the proponent of
the shareholder proposal submitted to Eli Lilly and Company in accordance with Rule 14(a)-8
of the Securities and Exchange Act of 1934.” (emphasis added) Based on the foregoing
language, it is unclear whether the shares held by UBS are shares of the Company or shares of
Eli Lilly. Additionally, it is unclear whether the handwritten date on the letter was written by
UBS or the Proponent, calling into question whether UBS has adequately certified that the
Proponent has continuously held the shares for one year prior to the date of submission of the
Proposal to the Company as required by Rule 14a-8(b).

To remedy these deficiencies, the Proponent must submit sufficient proof of its
ownership of the requisite number of Company shares in a manner that has resolved the
aforementioned ambiguities, including making clear that UBS holds shares of the Company in
connection with the Proponent’s submission of a proposal to the Company, and typing the date
of the proof of ownership letter at the top or some other indication in the letter which makes clear
without ambiguity that UBS is certifying that the Proponent continuously owned shares in the




Mr. Justin Danhof, Esq.

Free Enterprise Project Director
November 28, 2012

Page 2

Company for at least one year prior to the date the Proponent submitted the Proposal to the
Company,

As explained in Rule 14a-8(b), sufficient proof may be in the form of}

* a written statement from the “record” holder of the Proponent’s shares (usually a
bank or a broker) verifying that, as of the date the Proposal was submitted, the
Proponent continuously held the requisite number of Company shares for at least one
year; or

+ if the Proponent has filed with the SEC a Schedule 13D, Schedule 13G, Form 3,
Form 4 or Form 5, or amendments to those documents or updated forms, reflecting its
ownership of the requisite number of Company shares as of or before the date on
which the one-year eligibility period begins, a copy of the schedule and/or form, and
any subsequent amendments reporting a change in the ownership level and a written
statement that the Proponent continuousty held the requisite number of Company
shares for the one-year period.

To the extent that the Proponent holds its securities in book-entry form through a
securities intermediary, such as a broker or a bank, and the securities intermediary deposits the
securities with the Depository Trust Company ("DTC"), then the securities intermediary would
be referred to as a "participant” of DTC. Pursuant to Section B of the SEC's Staff Legal Bulletin
No. 14F dated October 18, 2011 ("SLB 14F"™), only securities intermediaries who are participants
in DTC may be viewed as "record" holders of securities that have been deposited with DTC for
purposes of verifying whether the Proponent is eligible to submit a proposal under Rule 14a-8.

In accordance with the SEC guidance provided in SLB 14F, if the Proponent helds its
securities in book-entry form through a securities intermediary, the Proponent must submit a
statement of proof of ownership from the DTC participant through which the securities are held.
To determine whether the Proponent’s securities intermediary is a DTC participant, the
Proponent may check DTC's participant list which is currently available on the Internet at
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf. If the Proponent's
securities intermediary is not on DTC's participant list, then the Proponent shouid obtain proof of
ownership from the DTC participant through which the securities are held. The Proponent
should be able to determine its DTC participant by asking its broker or bank or by checking its
account statement. If the DTC participant knows the Proponent’s broker or bank’s holdings, but
does not know the Proponent’s holdings, then the Proponent must obtain and submit two proof of
ownership statements ~ one from the Proponent’s broker or bank confirming the Proponent’s
ownership, and the other from the DTC participant confirming the broker or bank’s ownership.
Any proof of ownership submitted to the Company in the manner set forth in this paragraph must
verify that, as of the date the Proposal was submitted to the Company, the Proponent (and the
broker or bank, to the extent applicable) continuously held the requisite number of Company
shares for at least one year.
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Mr. Justin Danhof, Esq.

Free Enterprise Project Director
November 28, 2012

Page 3

The SEC’s rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date this letter is received. Please address
any response to me at the address listed above. Alternatively, you may transmit any response by
facsimile to me at 212-546-9966 or via e-mail at robert.wollin@bms.com. In order to avoid
controversy, we suggest that any response be submitted by means, including electronic means,
which permits the sender to prove the date of delivery.

If you have any questions with respect to the foregoing, please contact me at (212) 546-
4302. For your reference, 1 enclose copies of Rule 14a-8 and SLB 14F, as well as a copy of the
purported “proof of ownership” letter from UBS,

Senior Counsel

Enclosures
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§240.14a-8 Shareholder proposals.

This section addresses when a com-
pany musi include a shareholder’s pro-
posal in its proxy statement and iden-
tify the proposal in its form of proxy
when the company holds an annual or
special meeting of shareholders. In
summary, in order to have your share-
holder proposal included on a com-
pany’s proxy card, and included along
with any supporting statement in its
proxy statement, you must be eligible
and Inllow certain procedures, Under a
few specific circumstances, the com-
pany is permitted to excluds your pro-
posal, but only after submitting its
repgons to the Commission, We struc-
sured this seotion in a guestion-and-an-
swer format so that it is easier to un-
derstand. The references to “you" are
to & shareholder sesking to submit the
proposal.

{a) Question 1. What is & proposal? A
shareholder proposal is your rec-
ommendabion or requirement that the
company and/or its board of directors
take aotion, which you intend to
present at a meeoting of the company’s
ahareholders. Your proposal should
state as clearly as possible the course
of action that you believe the company
should follow. If your proposal is
placed on the company's proxy card,
the company must also provide in the
formi of proxy means for shareholders
to specify by boxes a choice bhetween
approval or disapproval, or abstention.
Unless otherwise Indicated, the word
“proposal” as used in Ghis section re-
fers both to your propoesal, and to your
corresponding statement in support of
your prouosal (if any).

{b) Question 2: Who is eligihle to sub-
mit a proposal, and how do I dem-
onstrate to the company that I am eli-
gible? {1) In order to be eligible to sub-
mit a proposal, you must bave continu-
ocusly held at least 32,000 in market
value, or 1%, of the company’s securi-
ties entitled to be voted on the pro-
posal at the meating for at leaab one
yvear by the date you submit the pro-
posal. You must continue to hold those
securities thirough the date of the
meebing,

{2) If you are the registered holder of
your securities, which means that your
name appears in the company’s records
a8 a shareholder, the company can

§240.140-8

varify your eligibility on its own, al-
though you will still have to provide
the company with a written statement
that you intend to continue to hold the
sgcurities through the date of the
meeting of shareholders. Howsever, if
like many shareholders you are not a
registered holder, the company likely
does not know that you are a shara-
holder, or how many shares you own.
In this case, at the time you submit
your proposal, you must prove your eli-
gibility to the company in one of two
ways:

{1) The firat way i3 o submit to the
company a written statoment from the
“record’ holder of your secarities (nsu-
ally a broker or bank) verifying that,
at the time you submitted your pro-
posal, you continuously held the secu-
rities for at least one year. You must
algo inciude your own written state-
ment that you intend %o continue to
hold the securities through the date of
the meeting of shareholders; or

{11} The second way Lo prove owner-
ship applies only if you have filed &
Schedule 13D (§240.13d-101), Schedule
I3G (§240.13d-102), Form 3 (§249.103 of
this chapter), Form 4 (§249.104 of this
chapier) and/or Form 5 (§249.105 of this
chaptier), or amendments to those doc~
uments or updated forms, reflecting
yvour ownership of the shares aga of or
before the date on which the one-year
eligibility period begins. If you have
filed one of these documents with the
SEC, you may demonstrate your eligi-
bility by submitting to the company:

{A) A copy of the schedule androv
form, and any subsequent amendments
reporting & obange in your ownership
level;

(B) Your written statement that you
continuously held the reguired number
of shares for the one-year period as of
the date of the statement; and

(C) Your written statement that you
intend to continue ownerghip of the
shares through the date of the com-
pany’s annual oy special meeting.

{0) Question 3 How many proposals
may 1 submit? Each sharsholder may
submit o more than one proposal to a
company for a particular shareholders
meeting.

(d) Question 4, How long ¢an my pro-
posal be? The proposal, including any
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accompanying supporting statement,
may not exceed 500 words,

(e) Question 5. What is the deadiine
for submitting s proposal? (1) If you
are submitting your proposal for the
company's annval meeting, you can in
most cases find the deadline in last
year's proxy statement. However, if the
company did not hold an annual meat-
ing last year, or has changed the date
of 1ts meeting for this year more than
30 days from last year’s meeting, yom
can usually find the deadline in one of
the company's quarterly reports on
Form 10-Q (§249.308a of this chapter),
or in shareholder reports of investment
companies under §270.30d-1 of this
chapter of the Investment Company
Act of 1040. In order to aveid oon-
troversy, shareholders should sabrait
their proposals by means, including
electronic means, that permit them o
prove the date of delivery.

{2} The deadline is caloulated in the
following manner if the proposal is sub-
mitted for a regularly scheduled an-
nual mesting. The proposal must be re-
celved at the company’s princlipal exec-
utive offices not less than 120 calendar
days before the date of the company's
proxy statement released to share-
holderg in connection with the previons
year's annual meeting. However, if the
company did not hold an annual mest-
ing the previous year, or if the date of
this year's annual meeting has bheen
changed by more than 30 days {rom the
date of the previous year’s meeting,
then the deadline is a reasonable time
before the company begins to print and
send its proxy materials,

{3} If you are submivting your pro-
posal for a meeting of shareholders
other than & regularly scheduled an-
nual meeting, the deadline is a reason-
able time before the company begins to
print and send its proxy materials.

() Question 6; What if I fail to follow
one of the sligibility or procedural re-
quirements eoxplained in answers to
Questions 1 through 4 of this section?
(1) The company may exclude your pro-
posal, but only after it has notified you
of the problem, and yon have failed
adequately to correct i, Within 14 cal-
endar days of receiving your propesal,
the company must notify you in writ-
ing of any procedural or sligibility de-
fielencies, as well as of the time frame

17 CFR Ch, [ (4-1-11 Edition)

for your response, Your response must
be postmarked, or transmitted elsc-
tronically, no later than i4 days from
the date you received the company's
notification. A company need not pro-
vide you such notice of a deficiency il
the deficlency canmot{ be remedied,
guch as if you fail to submit a proposal
by the company's properly determined
deadline. If the company intends to ex-
clude the proposal, it will later have to
make a submission under §240.14a-8
and provide you with a copy under
Guestion 10 below, §240.14a~8().

(2) If you fail in your promise to hold
the required number of securities
through the dats of the meeting of
shareiiolders, then the company will be
permitied to exclude all of your pro-
posals from its proXy materials for any
meeting held in the following two cal-
endar years,

(g} Question 7: Who has the burden of
persuading the Commission or its stalf
that my proposal can be excluded? Bx-
cept as otherwise noted, the burden is
on the company to demonstrate thab it
{8 entitied to excludo a proposal.

(R) Question & Must I appear person-
ally at the sharsholders’ meeting to
present the proposal? (1) Bither you, or
your representative who i3 gualliied
under state law to present the proposal
on your behalf, must attend the meet-
ing to present the proposal. Whether
you attend the meeting yourself or
gend & gualified representative o the
meeting in your place, you should
make sure that you, or your represent-
ative, follow the proper state law pro-
cedares for attending the meeting ands
or presenting your proposal.

{2y If the company holds its share-
holder meeting in whole or in part via
electronic media, and the company per-
mits you or your representative to
present your proposal via such media,
then you may appear through elec-
tronic media rather than traveling to
the meeting to appear in person.

(3) I you or your gualified represent-
abtive [ail to appear and present the
proposal, without good cause, the comi-
pany will be permitted to exelude all of
your proposals from its proxy mate-
rials for any meetings held in the fol-
lowing two calendar years.

(i) Question 9: If T have complied with
the procedural requirements, on what
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other bases may a company rely to ex-
clude my proposal? (1) Improper under
state law: If the proposal i not a prop-
er subjeet for action by shareholders
under the laws of the jurisdiction of
the company's organization;

MOTE TO PARAORAPH (1M1} Depending on
the subject matter, some proposals arve not
considered proper undsr sifafs law If they
would be binding on the company if approved
by sharsholdeys. In our experience, most pro-
posals that are cast as recommendations or
requesits that the board of directors take
spacified action are proper under state law,
Accordingly, we will assume that a proposal
drafted as s recomunendation or suggestion
is proper unless the company demonstintes
otherwise.

(2} Violation of low: I the proposal
would, if implemented, cause the com-
pany to violats any state, federal, or
foreign law to which it iz subject:

NOTE TO PARAGRAPH (12 We will not
apply this basis for exclusion to permit ex-
clusion of a proposal on grounds that it
would violate foreign law if compliance with
the [oreign law would resuit in a vioiation of
any state or faderal law,

(3) Violation of proxy rules: If the pro-
posal or supporting statement is con-
trary to any of the Conumission’s proxy
rales, including §244.14a-8, which pro-
hibits materially false or misleading
statoments in proxy soliciting mate-
rials;

1) Personad gricvance; special inlerest:
If the proposal relates to the redress of
a personal claim or grievance against
the company or any other person, or if
it is designed to result in a benefit to
you, or t¢ Iarther a personal interest,
which is not shared by the other share-
holders at large;

(5} Relevance: If the proposal relates
to operations which account for less
than 5 percent of the company’s total
assete ab the end of its most recent fis-
¢al year, and for less than 5 percent of
tt8 net earnings and gross sales for iks
most recent fiscal year, and is not oth-
srwise significantly related to the com-
pany's business;

(8) Absence of powerfauthority: If the
company would lack the power or au-
shority to implement the proposal;

(1) Management functions: I the pro-
posal deals with a matter relating to
the company’s ordinary bhusiness oper-
ations;

§240.140-8

(8) Relales to election: If the proposal
relates to a nomination or an election
for membership on the combpany’s
board of directors or analogous gov-
erning body or a procedure for such
nomination or election;

(%) Conflicts with compuny’s proposal:
If the proposal directly conflicts with
one of the company’'s own proposals to
be submitted to shareholders at the
same meeting;

NOTE TO PARAGRAFH (i49): A company’s
submission to the Commissien under this
gection should apseily the points of conflict
with the company’s proposal.

(10y Substantielly implemenied: 1f the
company has already sabstantially im-
plemented the proposal;

(11} Duplication: If the proposal sub-
stantiaily duplicates another proposal
previously submitted $0 the company
by ancther proponent ikat will be in-
oluded in the company’s proxy mate-
rials for the same meeting;

(12) Resubmissions: 1f the proposal
deals with substantially the same sub-
jeot mabier as another proposal or pro-
posals that has or have been previoualy
included in the company's proxy make-
rials within the preceding 5 calendar
Years, & company may oxclude it from
its proxy matberials for any meeting
held within 3 calendar years of ths last
time it was included if the proposal re-
ceived:

(iy Lioss than 3% of the vote il pro-
posed once within the preceding 5 cal-
andar years,;

(i) Less than 6% of the vote on its
last submission to shareholders if pro-
posed twice previously within the pre-
ceding § calendar years; or

(1i1) Less than 10% of the vote on its
last submission to shareholders if pro-
posed three times or more previously
within the preceding 5 calendar years;
and

(13} Specific amount of dividends: If the
proposal relates to specific amounts of
cash or stock dividends,

(1) Question I What procedures must
the company follow if it intends to ex-
clude my proposal? (1) If the company
intends o exclude a proposal from its
proxy materials, it must file its rea-
sons with the Commission no later
than 80 calendar days before it files its
definitive proxy statement and form of
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proxy with the Comumnission. The com-
pany must simaitaneously provide you
with a copy of its submission. The
Commission staff may permit the com-
pany to make its submission later than
80 days before the company files its de-
finitive proxy statement and form of
proxy. if the company demonstrates
good cause for missing the deadline.

{2} The company must file six paper
copies of the following:

{1} The proposal;

(i) An explanation of why the com-
pany believes that it may sxclude the
proposal, which should, if possible,
refer to the most recent applicable au-
thority, such as prior Division lebters
tssued under the rule; and

(i) A sapporting opinion of counsel
when such reasons are based on mat-
tersg of state or foreign law.

(k) Question 11: May I submil my own
statement to the Commission respond-
ing to the company’s arguments?

Yes, you may submit a responge, but
it is not reguired. You should try to
submif any response to us, with a copy
tc the company, as soon as possible
after the company makes its submis-
sion. This way, the Commission staff
will have time to consider fully your
submission before it issues its re-
sponge. You should sabmit six paper
copies of your response.

1y Question 12; If the company in-
cludes my shareholder proposal in its
proxy materials, what information
abont me must it include along with
the proposal itself?

(1) The company’'s proxy statement
must include yowr name and address,
as well as the number of the company's
voting securities that you hold. How-
sver, instead of providing that informa-
tion, the company may instead inciude
& statement that it will provide the in-
{ormation to shareholders promptly
upon receiving an oral or written re-
quest.

_(2) The company is not responsible
for the contents of your proposal or
supporting statement.

{m) Question 13: What can I do if the
company includes in its proxy state-
ment reasons why it believes shave-
helders should not vote in favor of my
proposal, and 1 disagree with some of
its statements?

17 CFR Ch. 1§ (4-1-11 Edition)

(1) ‘T'he company may elect to include
in its proxy statement reasons why it
belleves shareholders should vote
against your proposal. The company is
allowed to make arguments reflecting
its own point of view, just as you may
sxpress your own point of view in your
proposgal’s supporting stetement.

(2) However, if you believe that the
company’s opposition to your proposal
containg materially [zlse or migleading
statements that may violate our anti-
fraud rule, §240.14a-95, you should
prompsly send to the Commission stadf
and the company a letter explaining
the reasons for your view, along with a
oopy of the company's statements op-
posing your propoesal. To the extent
possible, vour letter should include
specific factual iaformation dem-
onstrating the inaccuracy of the com-
papy's claims. Time permitting, you
may wish to try to work out your dif-
ferences with the company by yourself
before contacting the Commission
stafl,

(3) We require the company to send
you & copy of it8 statements opposing
your proposal before it sends itg proxy
materials, so that you may bring to
our abtention any materially false or
migleading statements, under the fol-
lowing timeirames:

(1) If our no-actlon response requires
that you make revisions to your pro-
posal or supporting statement as a con-
dision to requiring the company to In-
clude it in its proxy maberials, then
the company must provide you with a
copy of its opposition statements no
later than 5 calendar days after the
company receives a copy of your rs-
vized proposal; or

(i{) In all other cases, the company
must provide you with a copy of its op-
position statements no later than 30
calendar days bofore its files definitive
coples of iis proxy statement and form
of proxy under §240.14a-8.

(63 PR 20119, May 28, 1098; 63 FR 50622, 50623,
Sapt. 22. 1898, as amended at 72 FR 4168, Jan.
29, 2007; T2 FR 10456, Dec. 11, 2007, 73 FR 77,
Jan. 4, 3008)

BFFECTEVE DATE NoTE: At 76 FR 6045, Feb.
2, 2011, §240.14a-9 was amended by adding a
note to paragraph (1)(10), effective April 4.
2013, For the convenience of the user, the
addad text 13 aet forth as follows:
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NOTE TO PARAGRAPH (13{10): A company may
exclude a shareholder proposal that would
provide an advisory vote or seek Mubwre advie
sory voies to approve the compensation of
execitbives as dleclosed pursuant to Item 402
of Regulation B-K (§218.402 of this chapter)
or any successor to ftem 402 (A “'say-on-pay
vota™)} or that relates to the Dreavency of
say-on-pay votes, provided that in the most
recent shareholder vote required by §240.14a-
3i{b) of this chapter a single year (i.e., one,
two, or three years) received approval of &
majority of votes cast on the matter and the
company has adopted a policy on the fre-
guency of say-on-pay votes that is conaistent
with the choice of the majority of votes cast
in the most recent sharehelder vots requirsd
oy §440.14a-21(b) of this chapter.

* * & * *

§240.14a-9 False or misleading state.
menis.

{a} No solicitation subject to this
regulation shall be made by means of
any proxy statement, form of proxy,
notice of meeting or other communica-
tion, written or oral, containing any
statement which, at the time and in
the llght of the circumatances uander
which it is made, is false or misleading
with respect to any material [act, or
whichk omits to state any material fact
necessary in order to make the state-
ments therein not falze or misleading
or necessary to correct any statement
in any earlier communication with re-
spect to the solicitation of & proxy for
the same meeting or subject matiar
which has becomse false or misleading.

(b} The fact that a proxy stabtement,
form of proxy or other soliciting mate-
rial has been {iled with or examined by
the Commission shall not be deemed a
finding by the Commisaion that auch
makerial is sccurate or complete or not
falase or misleading, or that the Com-
mission has passed apon the merits of
or approved any statement contained
therein or any matter to be acted apon
by security hoiders. No representation
contrary bto the foregoing ghall he
made.

NoTE: The fellowing are soms sxamples of
what. depending upon particular facts and

§240.14a~12

circumstances, may be misleading within
the meaning of this section.

{a} Predictions as to specific future market
values,

{b)} Material which directiy or indirectly
impugns character, integrity or personal rep-
usation, or directly or Indirectly makes
charges concerning bmproper, illegal or im-
meoral conduct or agsocistions, without fac-
tual foundation.

(g) Faifure $o 80 identlfy a proxy sbabe-
ment, form of proxy and obher soliciting ma-
tarial as to olearly distinguish it from the
soliciting material of any oiher person or
persons soliciting for the same meeting ot
subject matter.

{d) Claims made prior to a meeting regayd-
ing the results of a solicitation,

{Beca. 18(a), b)), 2¥la)1), 20, 31B(a), 48 Stal.
85, 882, 901; seo. 209, 48 Stal. §08; 49 Stat. 833;
sac. 203{a), 49 Btat, 704; aep, §, 45 Stat. 1370; 53
8tat, 1173; eacs. 3, 18, 83 Stat. 97, 155; seo.
308(a)(2), B0 Stat, 57; 15 U.8.C. Tia(a), Thel(b)
Thwiai(l), 10, Tlsssia)

{31 FR 212, Jan. T, 1966, as amended at df FR
15933, May 14, 1976; 44 FR 38815, July 2, 157%;
44 FR 48456, Nov. 23, 1579]

$240.142-10 Prohibition of certain so-
lieitations.

No person making a solicitation
which is subject to §§240.14s-1 o
240.14a~10 shall solioit:

{a) Any undated or postdated proxy:
or

{b) Any proxy which provides that i&
shall be deemed to be dated as of any
date subsequent to the date on which it
ig signed by the security holder.

{17 FR 11434, Dec. 18, 1532]

$240.14a-12 Bolicitation before
nishing a proxy statement,

(a) Notwithstanding the provisions of
§240.314a-3(a), & solicitation may be
made hefore farnishing security hold-
ers with a proxy statement meeting
the requirements of § 240.148-3(a) if:

(1) Each written communication in-
cludes:

(i) The identity of the participanis in
the solicitation (as defined in Instruc-
tion 3 to Item 4 of Schedule 84
(5240.14a-101)) and & description of their
direet or indirect interests, by security
holdings or otherwise, or & prominent
lsgend in clear, plain langnags advising
security holders where they can obtain
that information; and

fur-

187
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U.5. Securtties and Exchange Commissio

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14F (CF)
Action: Publication of CF Staff Legal Builetin

Pate: October 18, 2011

Summary: This staff legal bufletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance {the “Division"). This
bulietin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling {202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this builetin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

« Brokers and banks that constitute "record” holders under Rule 14a-8
{bY(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

e Common errors shareholders can aveld when submitting proof of
ownership to companies;

s The submission of revised proposals;

+ Procedures for withdrawing no-action requests regarding proposals
submitted by muitiple proponents; and

+« The Division's new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SiB
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No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a sharehoider must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The sharehoider must aiso contimie to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of Intent to do so.t

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
issuer bacause their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can Independentiy confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies,
however, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as "street name”
holders. Rule 14a-8(b){2)(I) provides that a beneficlal owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of {the] securities
{usuaily a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities
continuously for at least one year.2

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposi their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.4 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company's
securities and the number of securities held by each DTC participant on that
date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8
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In The Hain Cefestial Group, Inc. {Oct. 1, 2008}, we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8{b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.2 Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements, Clearing brokers generally are DTC
participants; introducing brokers generally are not, As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC's securities position listing,

In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b}(2){1}. Because of the transparency of DTC participants’
positions In a company's securities, we will take the view going forward
that, for Ruie 14a-8(b){2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC, As a
result, we will no longer fellow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)}{2){i} will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,® under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12{(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nomineae, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held

on deposit at DTC for purposes of Ruie 14a-8(b)(2){i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
fetter from DTC or Cede & Co., and nothing in this guidance should he
construed as changing that view,

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC’s participant list, which is
cufrently available on the Internet at
http://www.dtcc.com/downloads/membership/directories/dtc/alpha.pdf.
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What if a shareholder’s broker or bank is not on DTC’s participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the
shareholder’s broker or bank.2

If the DTC participant knows the shareholder’s broker or bank's
holdings, but does not know the sharehoider’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securitles were continuously held for
at least one year - one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank's ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder's proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin, Under Rule 14a-8(f}(1), the shareholder will have an
opportunity ¢ obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors,

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he ¢r she has “continuously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the propesal at the
meeting for at least one year by the date vou submit the

proposal” (emphasis added).m We note that many proof of ownership
tetters do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the lelter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder’'s beneficial ownership only as of a specified date but omits any
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reference to continuous ownership for a one-year period,

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenlence for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b} is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the foliowing format:

“As of [date the proposal is submittad], [name of shareholder]
held, and has held continuously for at least one year, [number
of securities] shares of [company name] [class of securities], "4

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a propasal after submitting it to a
company. This section addresses questions we have recelved regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c).12 If the company intends to submit a nio-action request, it must do so
with respect to the revised proposal,

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue o make
clear that a company may not ignore a revised proposal in this situation.3

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposais under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
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submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’'s notice may clte Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
submitted. When the Commission has discussed revisions to proposals,i2 it
has not suggested that a revision triggers a requirernent to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exciude all
of [the same shareholder's] proposals from its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised ;:)rvznpos.'ai.-l-§

E. Procedures for withdrawing no-action requests for proposals
submitted by multipie proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal, In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each sharehclder has designated a lead individual to act
on its behalf and the company is able to demonstrate that the individuail is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents,

Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
racognize that the threshold for withdrawing a no-action request need not
he overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
reprasentation that the lead filer is authorized to withdraw the proposal on
behalf of each proponent identified in the company’s no-action request.&

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection with such requests, by U.5. mail to companies and proponents.
We alse post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and
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proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents, We therefore encourage both companies and
proponents to include emall contact information in any correspondence to
each other and to us. We will use U.5. mait to transmit our no-action
response to any company or proponent for which we do not have email
contact information.

Given the availablility of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
compantes and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence aiong with our no-action response,
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We wili continue to post to the
Commission’s website copies of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b).

4 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] {"Proxy Mechanics Concept Release”), at Section ILA,
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to “beneficial owner” and "beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are nof beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) {41 FR 29982},
at n.2 ("The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interprated to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act.”}.

3 1f a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the reguired amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is describad in Rule
14a-8(b)(2)(i).

4 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC particlpant - such as an
individual investor — owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section I1.B.2.a.

2 See Exchange Act Rule 17Ad-8.
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£ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
569733 (“Net Capital Rule Release"”), at Section I1.C.

L See KBR Inc. v. Chevedden, Civil Action No, H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (5.D. Tex, Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (5.D. Tex, 2010), In both cases, the court
conciuded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant,

£ Techne Corp. {Sept. 20, 1988).

2 In addition, if the shareholder's broker is an introducing broker, the
sharehoider’s account statements should include the clearing broker's
identity and telephone number, See Net Capital Rule Release, at Section
IL.C.(iii}. The clearing broker will generally be a DTC participant.,

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

L1 This format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive,

12 As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

43 This position wilt apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardiess of
whether they are explicitly labeled as “revisions” to an initial proposal,
uniess the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materiais in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co, (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-actlon request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule,

i1 See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov, 22, 1976) [41 FR 5329941,

13 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

18 Nothing in this staff position has any effect on the status of any
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shareholder proposal that is not withdrawn by the proponent or its
authorized representative.
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@ UBS UBS Financlal Servicss Inc
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Ms. Sandra Leung

Corporate Secretary
Bristol-Myers Squibb Company
345 Park Avenue

Mew York, New York 10154

Re: Sharcholder Resolution for the National Center for Public Policy Research

Dear Ms. Leung:

UBS holds 137 Shares of Bristol-Myers Squibb Company (the “Company') common
stock beneficially for the National Center for Public Policy Research, the proponent of
the shareholder proposal submitted to Eli Lilly and Company in accordance with Rule
14(a)-8 of the Scouritics and Exchange Act of 1934, The shares of the Company Stock
have been beneficially owned by the National Center for Public Policy Research for more
than one year prior to the submission of is resolution. The shares were purchased on
May 3. 2011, and URS continues 1o hold the said stock,

IF you should have any questions regarding this matter, please give me a call, My
telephone number is 202-585-5368.

Sincerely, s

’ . E

S - s - : 3
Brigckhaus

Registered Client Service Associate

[JBS Finangial Serviges inc.

UBS Finantiad Sereices ing. s 3 subsidiary of UBS AG,




THE NATIONAL CENTER

ik

FOR PUBLIC POLICY RESEARCH

Amy M. Ridenour David A. Ridenour
Chairman Prestdent

Via Ematil: robertawollinigbms.com
December 4, 2012

Robert J. Wollin

Senior Counsel

Bristol-Myers Squibb Company
343 Park Avenue

New York. New York 10134

Re: Shareholder Resolution for the National Center tor Public Policy Research

Dear Mr. Wollin:

In response to your letter dated November 28. 2012, please find the attached Proof of
Continuous Ownership letter. The letter remedies the errors indicated in your letter and

makes clear that UBS holds 137 shares of Bristol-Myers Squibb (the “Company™) stock
beneficially for the National Center for Public Policy Research.

The National Center for Public Policy Research owns 137 {one hundred thirty-seven)
shares ol the Company’s common stock that have been held continuously for more than a
vear prior to the date of its sharcholder resolution submission. The National Center for
Public Policy Research intends o hold these shares through the date of the Company’s
next annual meeting of sharcholders.

It you have any questions or wish to discuss the Proposal. please contact me at 202-543-
4110. Copies of correspondence of a request for a “no-action™ letter should be forwarded
to Mr. Justin Danhef. Esq.. Free Enterprise Project Director. The National Center for
Public Policy Research. 501 Capitol Court NLE.. Suite 200, Washington. DC 20002,

Sincercly.

. u%%&,_c\-(f\

Jugtin Danhof, Esq.

Attachments: Proof of Continuous Ownership

501 Capito] Courr, N.E., Suite 200
Wishington, D.C. 20002
{2025 3434110 % Fax (202) 543-3975
infu@nationaleenter.one % waw.nationaleenterorg
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URS Finandial Services Inc.
UB S 1501 K Street NW, Suite 1100
Washington, B¢ 20005

Tel, 202-585-4000
Fax 202-585-5317
Toll Free 800-382-9989

wwaw.ubs.com

December 4, 2012

Robert J. Wollen

Senior Counsel

Bristol-Myers Squibb Company
345 Park Avenue

New York, New York 10154

Re: Shareholder Resolution for the National Center for Public Policy Research

Dear Mr, Wollen:

UBS holds 137 Shares of Bristol-Myers Squibb Company (the “Company™) common
stock beneficially for the National Center for Public Policy Research, the proponent of
the shareholder proposal submitted on November 20, 2012 to Bristol-Myers Squibb
Company in accordance with Rule 14(a)-8 of the Securities and Exchange Act of 1934,
The shares of the Company stock have been beneficially owned by the National Center
for Public Policy Research for more than one year prior to the submission of the
resolution. The shares were purchased on May 5, 2011, and UBS continues to hold said
stock.

if you should have any questions regarding this matter, please give me a call. My
telephone number is 202-585-5368.

Registered Client Service Associate
UBS Financial Services Inc.

cc: Justin Danhof, National Center for Public Policy Research

UBS Finandial Services Inc. Is & subsidiary of UBS AG.
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